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L Oh. R. ,• .. Irish Ohenoo^ Reports, 17 vole., 1850—1807 

1. Eq. R. •« Irish Equity Reports, 13 vols., 1838 — 1851 

1. L. R. . . .. .. Irish Law Reports, 13 vols., 1838 — 1851 



Abbreviations. 
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I. li. T. 



Irish Law TiineB, 1867 — (ouireiit^ # 

I. R. (preceded 

I. R. O. L. 

date) 

Irish Reports, sin^ 1893 (e;^. 1 I. R.) 

Irish Reports, Common Law. 11 vols* 1866 — 1877 

I. R. Eq. 



Irish Reports. Equity, 11 vola., 1 800 -1877 

It, Giro. Cas. 



Irish Circuit C<eses, 1 vol., 1841 — 1843 

Ir. Jur. . . 



Irish Jurist, 18 vola., 1849 — 1866 

Ir. li. Roc. let 

•or. 


Ltiw Recorder (Ireland) let aeries, 4 voU., 1827 — 
1831 

Ir. L. Rec. (n. 

8.) 


Law Recorder (Ireland) New aorioa* 6 vola., 1833 — 
1838 

Irvine's Juaiioiary Beporte (SooUaud), 6 vela., 18512 - 
1867 

Il V. • • 

m • 


J. Bridg. 

« « 


Sir John Bridgman'a Reports, Common Pleas, foL, 

1 yol., 1613—1621 

J. P. 



Justice of the Peace, 1837 — (cuiTont) 

J. Shaw, Ju'^t. 



J. Shaw'a Justiciary Reports (Scotland), 1 vob, 1846 
— 1852 

Jac, 



Jacob's Roporta, Chancery, 1 vol., 1821 -"182.3 

Jacob and Walkor'a Reports, Chancery, 2 voIr., 1819 
— 1821 

Jac. AV. 



Jebb, C. O. 



J ebb's (h*own Cases Reservtjd (Ireland), 1 vol., 1822 
--1840 

Jobb & B. 



Jebb and Bourke’a Reports, Qiieon'p Bench (Ireland), 

1 vol., 1841 -—1842 

Jebb & S. 



Jobb and Sviaes' R«iKnts, Queen's Boncli (Ireland), 
2 vols., 1838 -1841 

Joiik. 



Jenkins* Reports, 1 vol., 1220 — ir>23 

Jo. & Car. 



Jone.H and Citrev’s Reports, • I^xchoquer (Ireland), 
1 vol., 1838 - 1839 

Jo, & r^at. 

• 



Jones and Ija Touche's Rnporte, Chansory (Ireland), 
3 vols., 1844— 1846 

Jo. Ex Ir. 



T. Jones' Reports, Exchequer (Ireland), 2 vols., 1834 
— 1838 

Jolin. 



Johnson’s lU'ports, Cl mn eery, 1 vol., “I860 

Johnson and Hoinining’s Reports, (^lanccrVt ‘J vols., 

IvStiO— 1862 

Jidin. & il. 



Jur. 



Jurist Reports, 18 vols., 1837 — 18.'i4 

Jur, (N. 6=.) 



Jurist Reports, New Series, 12 vols., 1855 — 1867 

J ustiniaii’s Institutes 

JiiBt. Inst. 



K. & O. . . 



Knane and Qrant's Registration Cases, 1 vol., 1854 — 
1862 

K. & J. . . 



Kav and Johnson’s RejfK.its. Chancery, 4 vols., 
1*853—1863 , 

K. B. (preceded by date) 

Law Reports, King's Benca Division, sinco 1960 
(«.y„ [1901J 2 K. B.) 

Kaincs, Dictionary or DticisionR, t'onrt Session 

(tSootland), fob, 2 vols., 1510 - 1741 

Karnes, Remarkable Docisjons, Court of Session 
(Scotland), 2 vols.,* 1716 —1752 

Karnes, Select Decisions, Court of Session (Scollaud), 
1 vol., 1752 “-1768 

Kames, Diet. Dec. 


Kamos, Rem. 

Dec. 

• m 

Eames, Sel. Dec. 

• • 

Kay 

, , 


Kay's Reports, Chancery, 1 vol., 1853 -1854 

Keb. 

, , 

• 

lv8blo*8 Ileports, fol., 3 vols., 1661 --1677 

Keen 


. •• 

Keen’s Reports, Rolls Court, 2 vols,, 18.36 -IH.3S 

£!.eila • • 

•* 

• • 

Keilwev's Koports, King'e Bench, fob, 1 vob, 1327 — 
1578" 

Kel. 

• • 

■ • 

Sir John Kolyng'e Reports, Crown Cawe-^j, fob, 1 vob, 
1662—1707 . • 

KeL W. . . 

• • 

*• 

W, Kelynge’s Reports, fob, 1 vol., (Jhaifoery, 1730 — 
1732; King 8 Bench, fob, 1731 -1734 

Keny. 

A • 

•• 

Kenyon's Notes of Casea, Kmg’s Bench, 2 vols.. 

1753 — 1769 
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Abbreviations. 


(OH*) 

Balkerran 

Knapp 
Kn. & Omb* 


Chancery Oases in VoL II. of Kenyon’s Notes of 
CoBe^. 1763 — 1754 

Kilkerran’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1738—1762 

Knapp’s Reports, Privy Council, 3 vole., 1829 — 1836 
Knapp and Ombler’s Election Cases, 1 vol., 1834— 
1835 


L. A • . . 

Ij. & O. temp. PI link. . . 

li. & G. temp. Sugd. 

I i. & Welsh. 

I.. G. R 

li. J 

I J. (AT)%T.) 

lj. J. (BOY.) 

Jj. J. (on.) 

Ji, J. (c. P.) 

L, J. (KOOI..) 

Ij. j. (kx.) 

I.. J. (EX. EQ.) . . 

Ij. J. (K. II. or Q. 11 .) 

l i. J. (M. f\) 

lj. j. N. 0 

li. J. (o. s.) 

l i. ll. (P.) 

lj. j. (r. it M.) . , 

Ij. j. (P. C.) 

Ii. J, (r. M. &. A.) 

Ji. M. & r 

l i. K 

lj. li. A. it K . . 

I.. n. i\i\ ll 

Ti. It. V. V 

Ij. it. I'll]. 

Tj. K. Kxr‘h 

Ij. 11. 11. I 

Ij. 11. Ind. App. 

Ij. 1L Ind. App. Hupp. 
Vol. 

Ii. R. Ir 

l i. It. J\ O 

L. 1!. P. &D .. 

lj. K. Q. H 

Ii. R. tV. Div. 

Ii. T. . . « • • , 

tu T. Jo. 

Ii. T.(o. a) 


liord Advocate 

Lloyd and Goold’s Reports temp. Plunkett. Chancery 
(IrelancL, 1 vol., 1834 — 1839 
liloyd ana Goold’s Reports temp. Sugden, Chancery 
(Ireland), 1 vol., 1835 

liloyd and Welsby’s Commercial and Mercantile 
Cases, 1 vol., 1829—1830 
liOcal Government Reports, 1902 — (current) 

Law Journal, 1866 — (current) 

Law Journal, Admiralty, 1865 — 1875 
Jjiiw Journal, Bankruptcy, 1832 — 1880 
Law Journal, Chancery, 1822 — (current) 

Law Journal, Common Pleas, 1822 — 1875 
Law Journal, Ecclesiastical Coses, 1866 — 1876 
Law Journal, Exchequer, ISt'JO— 1875 
Law Journal, lOxchoquer in Equity, 18.‘J5—1811 
liaw Journal, King^s Bench or Q,uct»n’s< Bench, 
1822 — (currentj 

Law Journal, Mugibtrates* Cases, 1820 — 1896 
Luw Journal, Notes of Cases, 1866 — 18D2 (from 1893, 
aeo Law Journal) 

Jjjiw Journal, Old Series, 10 vols., 1823—1831 
Luw Journal, iVobatt*, Divorce and Adinimlty, 1875 
— (cun out) 

Law Journal, I’j obateand Matrimonial Cases, 1858 - 
1859, 1866—1875 

Law Journal, Privy Council, 1865 — (cun'ont) 

Law Journal, Probate, Mutriiuonial and Admiralty, 
1860— 1865 

Lowndes, Maxwell, and Pollock’s Reports, Bail 
Court and Practice, 2 vols., 1850 — 1851 
Law Reports 

Law Reports, Admiralty and Ecclesitistical Cases, 
4 vols,, 1865 — 1876 

liuw Reports, Crown Cases Reserved, 2 vols., 1865— 
1876 

Tjaw Reports, Common Pleas, 10 vols., 1805 — 1875 
liuw Koports, Equity Ciisos, 20 vols., 1865 — 1876 
Law Reports, Exchequer, 10 vols., 1865 —1875 
lijiw Reports. English and Irish Appeals and Peerage 
Claims, WouHo of Lords, 7 vol.*^., 1866 — 1875 
Law Reports, Indian Appeals, Privy Council, 1873 — 
(current) 

Law Reports, Indian Appeals, Privy Council, 
Supplementary Volume, 18i2 — 1873 
Law Reports (Ii'elaiid), Chancery and Common Law, 
32 vols., 1877—1893 ' 

Law Reports, Privy GounoP, 6 vols., 1865 — 1875 
Law Reports, Probate and Divorce, 3 vols., 1865 — 
1875 

Tiiiw Reports, Queen’s Bench, 10 vols., 1865 — 1876 
Law Renorts, Scotch and Divorce Appeals, House 
of Lords, 2 vole., 1866 — 1876 
Ijaw Times Reports, 1859 — (current) 
liaw Times Newspaper, 1843 — (cnrrent) 
l^aw Times Reports, Old Series, 34 vols., 1843—1860 
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JTi&nft • a mm 

Lat ” . . 

Ijawa. Begr. Cas. 
lid. Iia3rm. 

Leaoh 

ri66 • . • • 

Lee ^C7WJ>. TTf»rd. 
Lp. a Ca. 

Leon. . . . , 

Lev. 

Lew. C. O, 
ficy 

Lib. A’ ^^. 

Lilly 

Fiitt 

I-offt 

Long. A T. 

Lud. E. V. 
Luinloy, P. li. O. 
T.nsh. 

Lut. 

laut. Hog. < . . 

Lynd. 


liane^s Beporta, Exchetiuer, 1 voL* ie05-e-1611 
I^toh*8Re].K>rts#iCing’a Jieuoh^ fol,, 1 rol., l(W5— 16*JvS 
Lawson’s Ilegistitktion Oases, ISSo -(oorren^ 

Lord Hiiyiuond’s Reports, King’s IbMioh and Common 
Pleas, 3 vole., 1694—1732 
Leach's Crown Oases, 2 toIs^, 1730 — 1814 
Sir Q. liOe's Kcclosiastioal Judgments, 2 vole., 1762 — 
1738 

T. Lee's Gasestofiip. HaTdwick%, King’s Bouoh, 1 voL, 
1733—1738 

Leigh and Cave’s Crown Oases Reserved, 1 vol., 1S(>1 
— 1SG5 

Leonard's Reports, King’s Bonoh, Common Pleas 
and Excdieqnor, fol., 4 parts, 1652 — 1616 
Leviur/s Reports, King’s BoncU and Common Pleas, 
fol., 3 voIb., 1660-1600 

Lew in’s Crown Cases on the Northern Oirouil, 
2 vols., 1822—1838 

Ley’s Reports, King's Bonoh, fol., 1 vol.. 1608 — 1020 
Liber Assisaruin, Year Books, 1 — 51 Edw. IlL 
Lilly’s Reports and Pleadings (d Oases in Assize, fol., 
1 vol. 

Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 
— 1631 

LolTt’s Reports, King’s Bonnb, fol., 1 vol., 1772 — 1774 
Longfiold and Townsend's Reports, Exchequer (Ire- 
land), 1 vol.. 1841—1842 
LndoiV Election Cases, 3 vols., 1781 - 1787 
Lumloy’s I’oor T^aw Oases, 2* vols., 1831 — 1842 
Lu'iliington’s Reports, Adrnirjilfy, I vol., 1859—1862 
Sir E. Liitwycbo’s Enlrfos and Ite^Kirts, Common 
Phja.s, 2 vols., 1682 — 1704 

A, J. Lntxv>che’s Registration (^ases, 2 vols., 1843 — 
1853 

Lyndwood, Provincialo, fol., I v<>L 


M. & S. . . 
M. & W. . . 


Mac. AO. 

Mac. AIL 

M'Clo 

M‘Cle. A Yo. . . 

Macfarlano 

Mad. & Hob. 

Macph. (Ct. of Sess.) .. 

Macq. 

Macr. . . , * •. 

Madd. 

Madd. kQ 

Madox 

Madox, Exch. 


Munle and Selwyn’s Reports, King’s Bench, 6 vo7s . 
1813—1817 

Meeson and VVelsby’s Reports, Exchequer, 16 vols.. 
1836—1847 

Mncnaghton and Gordon’s Reports, Ohancciy, 3 vols., 
IS49- 1852 

Mu<.rae and liertslet’s Insolvency Cases, 1 vol., 
1847 -1862 

M*01olund’s Reports, Ex<‘i quer, l,vol., 1824 
M'C'loland and Younge’s U sports. Exchequer, 1 vol., 
1824—1826 

Macfarlane's Jury Trials, Court of Sessioh (Scotland). 
3 parts, 1838—1839 

Maclean and liobinsoii’s Scotch Appeals (House of 
J^ords), 1 vol., 1839 

Mucpliorson. Court of Session (Scotland), 3rd Borics, 
11 vols., 1862—1873 

Maoqueen’s Scotch Appeals, ilouso of Lords, 4 vols., 
• 1849—1865 

Macrory’s Patent Cases, 2 parts, 1817 — 1850 
Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 
Maddock and Geldart’s Reports, Cbancory, 1 vol., 
1819—1822 (Vol. VI. of Modd.) 

Madox’s Eormnlaro Anglican um * 

Madox’s History and Antiquities of tike Exchequer, 
2 vols. 

Manning and Granger’s Rsporte, Common Pleas, 
7 vols.. 1840 - 1845 ^ 


Man. A G. 
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Man. (K. B.) 

Man. & Ry. (M. o.) 

Mans. * . 

Mar. Jj- O. 

March . • • • 

Marr. 

M arnh. 

Mays. 

Mo(^. 

Mcr. 

Milw. 

Mod. Uop. 

Mol 

Moiit. ^ . 

Mont. tV: A. 

Mont, 15. 

Mont, t'c (.-h, 

Monfc. lx & Ue Gr. 

Mont, Sl M. 

Moo. 1\ V. (\ 

Moo. p. (N. H ) 

Moo. Imi. A]>p. . 

Moo. & P. 

Moo. S. 

Mood. At M. 

Mood. U. 

Mood. C\C.‘ 

Mooro (K. n.) 

Mouro (c. P.) 

Mor. i>ict. 

Moit. 

Mom. 

Miirp. & II. 

Murr. 

My. &'Cr. 

My. AK. 


Manning and llyland’e Reports, King's Bench, 
d vols.^il 827— 1830 

Manning and By land’s Magistrates* Oases, 8 vole., 
1827—1830 

Manson's Bankruptcy and Oompany Oases, 1893 — 
(current) 

Maritime Law Reports (Orockford), 3 vola, 1860 — 
1871 

March’s Reports, King’s Bench and Common Fleas, 
1 vol., 1639—1642 

Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Marshall'e Reports, Common Fleas, 2 vols., IS 1 3 — 
1816 

Maynard's Reports, Exchequer Momoranda of Edw. 
I, and Year Books of Edw. II., Year Books, Part I., 
1273—1326 

Mogoiie’s Companies Acts Cases, 2 vols., 1889- 1891 
Morivale’s Reports, Ohaticery, 3 vols., 1815 — 1817 
Mil w aril's Ecclesiastical Reports (Ireland), 1 vol., 1819 

— 184.3 

Modern Reports, 12 vols., 1669 -1755 
MollovV Reports, Chancory (Ireland), 3 vols., 1808 — 
1831 

Montagu’s Reports, Bankruptcy, I vol., 1829—1832 
Montapru and Ayrton’s Repoits, Bankruptcy, 3 vols., 
1832—1838 

Moiitatru and Bligh’s Reports, Bankruptcy, 1 vol., 
1832—1833 

Montiij^u and Chitty’s Reports, Bankruptcy, 1 vol., 
1838—1840 

Montagu, Jloacon, and De Oex’s Reports, Bank- 
ruptcy, 3 vol.M., 1810-- 1814 
Alofitagu and Ma«’.arthui’B Re])ort8, Bankruptcy, 
1 vol.. 1826 -18.30 

hfooro’s Privy Council (^a.ses, 15 vols., 1SI»6 —1863 
Alooro’s 1*1 ivy Council C’ases, New Sene'*, 0 vols., 
1862-1873 

Moore’s Indian Appeal Cases, Privv (\jurKil, 11 vols., 
183(>-3^72 

Mooro and Payne’s Reports, Common Pleas, 5 vols., 
1827- 1831 ‘ 

Moore and Scott’s Reports, Common Pleas, 4 vols., 
1831—1834 

Moody and Malkin’s Reports, Nisi Piius, 1 vol., 1826 

— 1830 

Moody and Robinson's Reports, Nisi Prius, 2 vols., 
KSab— 1844 

Moody’s Crown Cases Rofierve*!, 2 vols., 1824— 1844 
Sir F. Mooro’s Reports, King’s Bench, fol., 1 vol., 
1485—1620 

J, B. Moore’s Reports, Coranioii Pleas, 12 vols., 1817 
—1827 

Monson'd Dictionary of Decitiione, Court of Session 
(Scotland), 43 vols., 1532 ^-!808 
Morrell’s Reports, Banki^uptcy, 1 Oryols., 1884 — 1§93 
Moseley^’s Reports, Chancery, fol., 1 vol., 1726 — 1730 
Murphv and llurlato lie’s Reports, Exchequer, 1 vol., 
1837' 

Murray’s Reports, Jury Court (Scotland), 5 vols., 
1816^1830 

Myliie and Craig’s Reports, Chancery, 5 vols,, 1835 
—1841 

Mvlne and Keen’s Reports, Chancery, 3 vols., 1632 
—1835- 
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Kel». . . •• Nelson’s Beports, Chancery, 1 to]., 1635 — 16M 

Ner. A’lii. (x. b.) . . Nevile and Manfiiug's Beports, Iviiig s Bench, 6 vole., . 

1832—1836 

Nev. & M. (M. a) . • Neiile and Msxming*8 Magistrates* Oases, 3 toIs., 

1832—1836 

Ner. &P. (e. b.) .. Nevile and Perry’s Beports, King’s Bench, 3 Tols., 

1836—1838 

Nev. A P. (m. a) .. Nevile and Perry’s Magistrates* Gases, 1 vol,, 1836 — 

1837 • 

New Mag. Oas. . . New Magistrates' Oases (Bittleaton, Wise and 

Parnell), 2 vols,, 1844—1848 

New Pract. Gas. . . New PraclJoo Cases (Bittleaton and Wise), 3 voLs., 

1844—1848 

New Rep. .. .• New Reports, 6 vols., 1862 — 1865 

New Sesa Gas. . . . . New Sessions Magistrates* Cases (Oarrow, Hamer- 

ton. Alien, etc.), 4 vole,, 1844— 1851 
Nolan .. .. Nolan’s Magistrates* Oases, I vol., 1791-171)3 

Notes of Cases . . . . Notes of Cases in the Ecclosiastioal and Maritime 

Courts, 7 vols., 1841—1850 

Noy .. .. .. Noy ’a Beporte, King's Bench, foL, 1 voL, 1568 — 1649 

O. Bridg. . . . . Sir Orlando Bridgman’s Beports, Couimon Pleas, 

1 vol., 1660—1666 

O’M. A 11. •• O’WLalley and llaVdoaatle’s Election Cases, 1869 — 

(ourroiit) 

Owen .« •. Owen’s Beports, King’fif Bench and Common Pleas, 

foL, 1 vol., 1557—1614 

P. (preceded by date) . . Law Beports, Probate, Divoroe, and Admiralty Divi- 

sion, since 1800 (e.jy., [IBOlJ P.) 

, P. D. .. .. •• Law Reports, Probate, Divorce, and ‘Admiralty Divi- 

sion, 1.5 vols., 1875—1800 

P. Wins. . ., .. Peere Williams’ Beports, Chancery and King’s 

Bench, 3 vols., 1695 — 1735 

Palm. .. .. .. Paimer’s Beports, King’s Bruch, fol., I vol., 1619 — 

1629 

Park, .. .. ,. Parker’s Reports, Exchequer, fol., 1vol., 1743 

1766 

Pat. App. .. .. Patou's Scotch Appeals, House of Lords, 6 vols., 

1726—1822 

Pater. Ajjp. .. Paterson’s Scotch Appeals, House of Lord « 2 vols., 

1851 — 1873 

Peake .. Peake’s Beporte, Nisi Pri us, 1 vol., 1790— 1794 

Peake, Add. Cns. .. Peake's Additional Case** Nisi i'riuH, 1 vol., 1795 — 

1812 

Peck. .. Pock weir 8 Election Oases, 2 vols., 1803 — 1801 

Per. A IXiv. .. .. Perry and Davison’s Bepoits, Quoeu’e B^nch, 4 vols., 

1838—1841 

Per, & Ku. ,, .. Perry and Knapp’s Election O/isoh, 1 vol., J833 

Ph. .. .. Phillips’ Reports, Chancery, 2 vols., 1811 — 1849 

Phil. El. C7as. .. .. Philipps’ Election Oases, 1 vol., 1780 

Philliin. . . . . .. J. Phillimoro’s Ecclesiastical Reports, 3 vols., 1754 — 

1821 

Phillim. Eccl. Jiid. .. Shr B. Phillimoro’a Ecolesiastical Judgments, 1 voL, 

• ^ 1867—1875 

Pig. & R. . . , . Pigolt and Bodwell’a Registration Cases, 1 voL, 1843 

—1845 

Pitc. .• .. .. Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 

1624 

Plowd. .. ,• .* Plowden's Reports, fol. p 2 vols., 1550— sl579 • 

Poll. . « . . • • PoUexfeu’s Reports* King’s Bench, fuL, 1 vol. 1870 

— Ib82 

.. Popham’s Reports, King’s Bench, fol., 1 vol., lOOl — 
1627 # 


Poph. 



Abhueviations. 


xl 

f 


Pow. R\ A D. 

Proc- Cb. . . 
Price 


Power, Ilodwell, «iid Dow’s Election Cases, 2 toIs., 
1848 — Kj 56 

Precedents in Chancery, fol., 1 vol.^ 1G89 — 1722 
Price’s Reports, Exchequer, 13 vole., 1814 — 1824 


Q. B 

Q. B. (preceded by date) 

a B. D 


Queen’s Bench Ke}iort8 (Adolphus and Ellis, New 
Seiicft), 18 vols., 1841 — 1852 
Daw Reports, Queen's Bench Division, 1891 — 1901 
[1S91] 1 Q. B.) 

Law Reports, Queen’s Bench Divisioo, 25 vols., 
1875—1890 


R. 

R, {CL of P.'SH.) . . 

B. P. O 

11 . R 

R. S. O 

Rast. 

Hayi) 

Real Prop. (-ne. . 
lU'p. Ch. . . 

Rick. & Al, 

Ri-k. & S. 

Ridg. temp, II. . , 

Ridg, L. & a 

Ridg. Pari. 

Rob. bled. 

Bob. L. A W. . • 

Robert. Ajip. 

Robin. App. 

Roll. Abr. 

Roll. Rop. 

Roui. . 

Rose 

Ross, L. O. . 4 

Rowe . . , 

Rul. Cub. 

Rums. 

Russ. & M. 

Russ. & Ry. 

'B.y. & Can. Cas. 

Ry. & Can. Tr. C«s. 
Ry. & M. . • 


The Reports, 15 vols., 1893 — 1895 
Rettie, Court of Session Cases (Scotland), 4th series, 
25 vols., 1873—1898 

Reports of Patent Cases, 1884 — (current) 

Revised Reports 

Rules of tlio Supreme Court 

RastelTs Entries 

Riiynor’s Tithe Cases, 3 vols., 1575 — 1782 
Real Property Cases, 2 vols., 1813 — 184 7 
R<r>j»orts m Cimncoi'y, fol., 3 vols., ir.15 - 1710 
Rickards and Michael’s T^ocus Slamli liO])orts, 1 vol., 
1885^-1889 

Rickards and Saunders' Locus Standi llej)ortf>, I vol., 
1890—1894 

Ridgeway's Reports, trvip. IJardwicke, 1 vol., King’s 
Bench, 173,3—1730,' Clianeery, 1744 — 174(5. 
Ridgeway, Jjipp, and Schoales' Reports (Ireland), 
1 vol., 1793 — 1795 

Ridgeway’s l^irliaraentary Reports (Ireland), 3 vols., 
1784—179(5 

Robertson’s EcolosiasticHl Reports, 2 vols., 1844 — 1853 
Roberts, Leoining, and Wallis' Now County Court 
(‘aH«*s, I vol., 1849 — 1851 

Robertson’s Sc.otch Appeals. House of Iiords, 1 vol,, 
1709—1727 

Robinson's Scotch Appeals, House of Lords, 2 vols., 
1840-1811 

Rollo’s Abiidgrricnt of the Common Law, fob, 2 vols. 
iJollo's Rcf.oil.^, King’s Bcn(‘h, fol., 2 vols., 1014 — 1625 
lIoniillT'o Notes of Cases in Equity, 1 part, 1772— 
1787' 

Rose’s Reports, 35ankiuptcy, 2 vols., 1810 — 1816 
Ross’s Tioading Cases in Commeicial Law (England 
uud Scotland), 3 vols. 

Rowe’s Reports (blngland and Ireland), 1 vol., 1798 — 
1823 

Caxuplxdrs Ruling Cases, 25 vols. 

Rushell’s Reports, Chancery, 5 vols., 1824 — 1829 
Russell and Mylne’e Repoits, Chancery, 2 vols., 1829 
—1833 

Russell and Ryan’s Grown Cases Reserved, 1 vol., 
1800—1823 

Railway and Canal Coses, 7 vols., 3r835 — 1854 
Ix'ailway and Canal Traffic Cabes, 1856 — (curreut) 
Ryan and Moody ’fl Reports, Nisi Priua, 1 vol., 1828 
- -1826 


S. O. » . . 

S. C. (preceded by date) 


Same Case 

Court of Session Oases (Scotland), siuce 1908 


0 Bench, 3 vols., 1689—1712 



a-G. 

Balk, 


\ • • 
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Sau. ft Sc. 

Saund. 

Sauud. ft A. 

Saund. ft B. 

Sauud. ft O. 

Saund. ft M. 

SaT. . . 

Say. 

Sc. J ur. . . 

Sc. li. R. 
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. . Scottish Jurist. 46 vols., 1S29 —1873 
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2 vols., 1802 — 180(1 
. . Scots lh»v).<ed Reports 

Scott's Heportfl, Cormnon Pleas, 8 voN., 1831 — 18*10 
.. Scott's New Reports, Common I’h'as, 8 vols., ISIO — 
18 15 

.. Searlo and Smith’s Reports, Prohato and l>i voice, 
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1821— -1824 
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.. Smalo and Gilfard’s Reports, Chancery, 3 vols., 1852 
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*, Smytho’e Reports, Common* Plea* (Ireland), 1 voL, 
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Sol. Jo. • .. 
Spinks 

Stair Hop. • 

Stark. 

State Tr. . 

Statue Tr. (N. S.) 
Stra. 

Stu. M. & V. 

Sty- 

8w. 

Bw. & Tr. 

»Swan. 

Swin. 

Byino 


Solicitors’ Joarn&l, 1856 — (ourrent) 

Spinks* Pjjze Couxt Cases, 2 parts, 1854 — 1856 
Stair’s Decisions, Court of Session (Scotland), fol,, 
2 vole., 1661—1681 

Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 
State Trials, 34 vole., 1163 — 1820 
State Trials, New Series, 8 vols., 1820 — 1858 
Strange’s Reports, 2 vols., 1716 — 1747 
Stuart, Milne, and Peddie’s Reports (Scotland), 
2 vols., 1851—1863 

Style’s Reports, King’s Bench, fol., 1 vol., 1646- — 
1655 

Swabey's Reports, Admiralty, 1 vol., 1655 —1859 
Swabey and Tristram’s Reports, Probate and Divorce, 
4 vols., 1858—1865 

Swanston’s Reports, Ohanceiy, 3 vols., 1818 — 1821 
S will ton’s Justiciary Reports (Soothind), 2 vols., 1835 
— 1841 

Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 
1 829 


T. A M 

T. Jo 

T. r.. R 

T. Raym. 

Tainl. 

Tuunt. .. .. 

Tax Cas 

Term Rep. 

Toth 

Tnst. 

Tudor, li. C. More I -aw 

Tudor, Ij. U. Itcal I’lop. . 
Turn. It. 

Tyr. 

Tyr, & Or. 


Temple and Mew’s Criminal Appeal Cases, 1 vol.. 
1848—1851 

Sir T. Jones’s Reports, King’s Bench and Common 
Pleas, fol., 1 vol., 1<>69 — 1681 
Tim Tun CIS Law Reports, 1881 — (current) 

Sir T. Rajunoiid’e Reports, King’s Bench, fol., 1 voL, 
1 600 - 1 68.3 

Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Taunton’s Reports, Oominoii l^Joas, 8 vols., 1807 — 
1819 

Tax Cases, 1875— (current) 

Term Reports (Diirnford and East), fol., 8 vols., 1785 
- 1800 

Tothill’s Transactions in Clmnoery, 1 vol., 1559 — 1046 
Trisirum’s (Vmsistory J iidgincuits, 1 vol., 1873 - lvS92 
Tudor’s Leading Cases o!i Morcantile and Maritime 
Law 

Tudor’s Leading Cases on Real IVoperty 
Turner and IluHseirs Itoports, Chancery, 1 vol., 1822 
— 1825 

Tyrv hilt’s Iteports, Exchequer, 5 vols., 1830 — 1835 
T^rwhitt and Granger’s Reports, Exchequer, 1 vol., 
1835 - 1836 


Vtiugh. , . 
Vent. .. • 
Vein. 

Verii. & Scr. 
Vos. 

Vos. A B. 

Vea. Sen. 

Viu. Abr. 

Vin. Supp. 


Vaughan’s Reports, Common Pleas, fol., 1 vol., 1666 
—1673 

Venti'is’ Reports (V'ol. I., King’s Bench; Vol. TI., 
Conmion rleas), fol., 2 vols., 1668 — 1691 
Vernon’s Reports, ('hancery, 2 vols., 168u — 1719 
Vernon and Scriven's Reports, King’s Bench (Ire- 
land), 1 vol,, 1786— 1788 

Vesey Jun.’s Reports, (Jhanc^ery, 19 vols., 1789 — 1817 
Vesey and Boaiuos's Reports, Ohaucery. 3 vols., 1812 
— 1814 * ^ 

Vesey Sen.’s Reports, 2 vols., 1747—1756 
Viner’s AbridgTnent of Law and Equity, fol., 22 vola. 
Supplement to Viner’s Abridgment of Law and 
Equity, 6 vols. 


W. Jo, ’ .. Sir W. Jones’s Reports, King’s Bench and Common 

Pleas, foL, 1 vol,, 1620 — 1640 

W, N. (precedoil bv date) Law Reports, Weekly Notes, 1866 — (current (e.e., 

[1866JW. N.) ^ ^ 
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W. B. 
Wallu .. 


Web. Pat. Ca§. 
Welsh, Beg. Cas. 
Went, Off. Ex. . . 
West 

West temp. Hard. 

West. Tithe Cas. 
White 

White A Tud. L. 0. 
Wight. . . 

Wiil. Woll. & Duv. 

Will. Woll. & n. 

W^illes . . 

Wile 

Wils. AS. 

\Vils. (on.) 

Wile, (kx.) 

Win 

Wm. m. . 

Win. Bob. 

WmH. Sa mid. 

Wolf. A V>. 

W^olf. & D. 

Woll 

Wood . . 


Weekly Beporter, 64 toIs*, 1862—1906 
Wallises Beposlli, Chancery (Ireland), 1 vol., 1766 — 
1791 • 

Webster’s Patent Oases, 2 vole., 1602 — 1866 
Welsh’s Repstxy Cases (Ireland), I vol., 1832 — 1840 
Wentworth’s Omoe and Duty of Executors 
West’s Reports, House of Lords, I vol., 1839 — 1841 
"West's Reports temp. Hardwicke. Chancery, 1 voL, 
1736—1740 • 

Western’s London Tithe Casas, 1 yol., 1692 -1822 
White’s Justiciary Reports (Scotland), 3 vols., 1886 

— 1893 

N^'^ite and Tudor’s Leading Cases in Equity, 2 yols. 
Wightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 
Willmore, Wollanton, and Davison’s Roports^ Queen’s 
Bench and Bail Court, 1 vdI., 1837 
Willmore, Wollaston, and lIodgc*B* Reports, Queen’s 
Bench and Bail Com-t. 2 vole., 1838 — 1839 
Willes’ Reports, Common Pleas, 1 vol., 1737 — 1768 
Wilmot’s Notes of Opinioius and Judgineids, I vol., 
1767—1770 

G. Wilson’s Reports, King's Bench and Common 
Pleas, fol., 3 vols., 1742 — 1774 
Wilson and Shaw^ Scotch Appeals, llonso of Lords, 
7 vols., 1826 — 1836 

J. Wilson’s Reports, Chancery, 2 vols.. 1818 —1819 
J. WHson’s Reports, ICxchequor in Equity, 1 part, 
1817 

Winch’s Ihjports, Common Tloas, fol., 1 vol, 1621 — 
1625 . • 

William BlackHtone’s Ilt?ports, Iving’s Bench and 
(-’oirimon Pleas, fol, 2 vols., 1716 - 1779 
William Robinfion’s Roi*ortfl, Admiralty, 3 vols., 1838 

— 1860 

Williuins' Notes to Saunders* Reports, 2 vols. 

Woll erst an and Bristowo’s Elo(‘tion Cases, 1 vol, 
1869-1861 

Wolforstan and Dow’s Election Cases, 1 vol, 18.; - 

1858 

Wollaston’s Rej>ortB, Bail Court and Practice, 1 vol, 
1840- 18 11 

Wood’s Tithe Cases, Exchequer, 4 vols., 1660 —1798 


Y. & C. Ch. ('.IS. 

Y. & C. (EX.) . 

Y. & J. .. 

Y. B. 

Yelv. 


\ounge and Collyei’s Reports, Chaiu'cry Cases, 
2 vols., 184 I— 1843 

Yu\inge and Collier’s RfMmrts, Rxcliequer in P^quitv, 

4 vols., 1834-1812 

Younge and Jorvis’ Repoits, Exohecfuor, 3 vols,, 

1826 — 1830 4 » . 
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Reports, Exchequer in Equity, 1 vol., 1830 
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Part I. — Definitions. 

1 . Descent means taking real estate by inheritance, that is, as 
heir of the former Holder (a). Distribution means the division of 
the personal estate of a deceased person among his next of kin. 

In order that property may be subject to the ordinary rules 
regulating descent or distribution it must be property which the 
deceased o^ner, if of testamentary capacity, could have disposed of 
by will and has not effectually done so (6). With respect^ to such 
property there is an intestacy. 

2 . Intestacy may be either total or partial. Total intestacy 
occurs where a man makes no effective testamentary disposition of 
any of the property of which he is competent to dispose by will. 
Partial intestacy occurs where a man makes a testamentary dis- 
j)osition of part only of the property of which he is competent to 
dispose by will (c). If a testator does not by his will make an 
effective disposition of the whole of his disposable property, such 
property as he does not dispose of devolves as if no will had 


(а) Jiirkley Y. lUckley (3867), L. R. 4 Eq. 216, at p. 220; see also Co. Litt. 
237 a. “A descent is a means whereby one doth derive his title to certain lands 
afl.heir to some of his ancestors” (Co. Litt. 13 b). The Inheritance Act, 1833 
(3 & 4 Will. 4, 0 . 106), 8. 1, defines descent as meaning “ the title to inherit land 
by reason of consanguinity as well where the heir shall be an ancestor or 
collateral relation as where he shall be a child or other issue.” The law of 
descent to foreign immovables will be found under title Confijoi of Laws, 
Vol. VI.,p. 218. 

(б) For testamentary capacity, and other matter relating to the disposition of 
property by will, see title Wills. This definition ip scarcely applioaole to the 
oaae of entailed property, as to which sec p. 11^, post, 

(c) Compare Re Twigg^s Estate, Ttvigg v. Black, [1892] 1 Ch. 679 ; and see 
Intestates Estates Act, 1884 (47 & 48 Viet. c. 71), s. 7, which provides that where 
any beneficial interest in the real estate of any deceased person, whether the 
estate or inter^t of such deosased person therein was legal or equitable, is 
^ the failure of the objects of the devise or other circumstances happen- 
ing oefore or after the death of such person in whole or in part not effectually 
disposed of, such person shall be deemed for the purposes of the Act to have died 
intestate in respect of such part of the said beneficial interest as is ineffectoallv 
disposed of ^ 
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*bden made. And even if a testator in terms devises Ilia real estate, ^Pabt L 
but it is clear that the devisee is merely a tpustee on a trust which DefinitioAB; 
fails, and the will contains no residuary devise, the devisee holds 
such real estate in trust for the testator’s heir-at-law as if the 
testator bad died intestate in respect thereof (d). 

3. ** Real estate ” is a term of art, a technical term well under- Real eatate. 
stood (c). It includes manors, advowsons, messuages, lands, tithes, 

rents and hereditaments, whether freehold, customary freehold, 
tenant right, customary or copyhold, or of any other tenure, and 
whether corporeal, incorporeal, or personal, and any undivided share 
thereof, and any estate, right, or interest (other than a chattel 
interest) therein (/). 

4 . “ Personal estate ” includes leasehold estates and other Peraonal 
chattels real, and also moneys, shares of Government and other 
funds, securities for 1001103^ (not being real estate) (<7), debts, chosea 


[d) MurJdiston v. Brotrn (1801), 6 Vea. 52 ; and Bee p. 28, poat^ ns to tho 
right ot‘ an execuhir to take undi^posed-of residuo Ixinoticially. 

(p) lititler V. Hutler (1884), 28 Ch. D. 60, per Ciiitty, , at p. 71. 

(/) Wills Act, 18S7 (7 Will. 4 1 \nct. c. 26), s. 1. ('nia})are tho definition 

of “ land ” in tho Inhoritiinco Act, 1833 (3 & 4 Will. 4, c. fl* 1 : “ Tho word 
* land * shall extend to inanorH advowsf>ns inossimgeM and all other horcdi laments 
wh(‘ther corporeal or incorporeal and whether freehold or cop 3 diold or of any 
other tenure and whether dt^sceudi bio according to the common law or according 
to tho custom of gavelkind or borough English or any other cAsloin and to 
money ioJi)e laid out in tho purchase of land and to cbiittols and other ])f»i‘Monal 
pro])crty transmissiblo to heirs and to any share of the saino hcroditnnieiits jind 
properties or any of thorn and to any estate of inhcritanco or estate for any life or 
lives or other estate transmissible to heirs and to »uy possibility right or titlo of 
entry or action and any other interest capable of being inheniod and whether 
tho sumo estates possibilities rights tithes and inUuost or any of thorn sliall bo in 
possession reversion remainder or contingency.” Tho division of property into 
“ real estate and ‘'personal estato ” only roughly corresponds willi the more 
natural division into “ immovables ” and “ movables ” ; and is derived historic.ally 
from the technical names of tho remedies forimuly given by Englibh law to 
persons deprived of their property. The action which mij^hi oo brought by a 
person wrongfully dispossessed of land or property of tho sjj mo nature as In nd 
was called a “real action” or an action m rem, because the roniedy was tlie 
restoration of the res or land itself ; but a person wrongfully disjiosscissod of 
” goods money and other moveables which may attend tho ownor^s peu-^on 
wherever he thinks prop(U to go” (2 liL Com. 16) was only entitled to bring an 
action in personam agaimst the wrong-door, claiming as his remedy an ori^or 
against that person for payment of damages. As to these forms of acition, soe 
title Action, Vol. I., p. 31. The phrase “lands tenemonts and horoditameuts ” 
w/is used as convertible with “real property,” but as it included all property 
which was the subject of tenure and inheritable by the heir, real propf3rty has 
come to moan not merely land, but all such other property as is of like nature 
with it, e,g., titles of honour, chattels annexed to tlie lancifl, heirlooms, and title 
deeds. ^ also easements, rights of common, and rents issuing out of the laud 
are hereditaments, though •incoiyoreal, and are of the nature of real eetaf e. 
Heirlooms are such chattels as bv special local custom are annexed to certain 
land BO as to devolve with it (Co. Litt. 18 b). The popular use of the word 
heirlooms to denote chattels settled by will or settlement bo as to go with 
certain land is not strictly accurate, and such chattels devolve on the peu’sonai 
representatives of the first person who takes a vested estate of inheritance. 8ee 
al^ titles Frbsonal Property ; Beal Property and Chattei^s Beal.* 

{g) 11 the owner of an equity of redemption, on paying off mortgj^e by 
demise, prevents the mortgage debt from merging by a declaration that it shall 
be kept alive for his protection against mesne incumbrances, and then dies 

b2 * 
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* 

ib action, rights, credits, goods, and all other property whatsoever 
which by law devolves upon the executor or administrator, and any 
share or interest therein (h). 


Part 1 1. — Devolution of Real and Personal 

Estate. 


Sect. 1. — Real Estate belonging to Deceased Beneficially, 

5. Oil the death intestate before the Ist January, 1898, of 
a bcneiicial owner of real estate, it devolved immediately upon 
his heir, who was ascertained in accordance with the rules here- 
after set out, subject (in cases where such rights attached) to 
rights of dower, free bench and curtesy (i), and subject also, since 
the Ist Sopteinber, 1890, to the widows’ right under the Intestates* 
Estates Act, 1890(A), in cases where that Act applied (Z). Such 
estate was also liable, in a due course of administration, for the debts 
of the intestate (m). In cases, however, of death on or after the 
1st January, 181KS, such of the real estate of the deceased person 
as was vested in him without a right in any other person 
to take by survivorship (other than land of copyhold tenure or 
customary freehold in any case in whicli an admission or any act 
by tiie lord of the manor is necessary to perfect the title of a 
purchaser from the customary tenant) (7i) vests in his personal 
representative or representatives from time to time as if it 


intofttato, the mortgage debt will pass as personalt}' even if expressed to be 
payable to tbo moitgagee, lus beirs and assigns {Re Gtbhmy Moore v. Oibbofit 
[1909] 1 Ch, 367) 

(/i) Wills Act, 1837 (7 Will. 4 & 1 Viot. c. 26), s. 1. Leaseholds are personal 
©state, because it was form orly considered that a lease was merely a contract for 
the enjoyment of the land demised. If the tenant was wrongfiilly dispossessed, 
he had ho right of action to recover the land itself, but could only bring an 
action against the lessor for damuges for broach of the covenant for (juiet 
enjoyment (3 Bl. Com. 156). In some cases objects of property may be either 
real or personal, according to tho surrounding circumstances; thus deer in a 
lawful park, so long as they are at large, are considered as forming part of the 
inheritance ; but if reclaimed and confined by the owner, they become part of 
his personal estate {Davies v. Powell (1738), Willes, 46 ; see also title Animals, 
Vol. I., p. 366). So also fixtures aie in some casus treated os passing with the 
land, and in others as being separable from it And even land itself, if owned 
for partnership purposes, is as betwetyi the partnoi-s treated as personalty, and 
on the death of one of them his share in the land goes not to his heir, but to his 
next of kin (see p. 6, 

(f) As to dower, fiee bench and curtesy, see titles Oopyhoij^s, Vol. VIII., 
pp. 78 ; Husband and Wife; Eeal rPnopiSRiY and Chattels Beal. 

(k) 53 & 64 Viet. c. 29. 

(Z) See p. 16, post. 

(m) See title Executoks and Administkators. 

(n) Iiand Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 1 (4). The wording of 
this section is wide enough to include an estate tail and even a life estate, and 
th# only property which strictly comes within the words “ estate vested in 
a person witi a right in any other person to take by survivorship,” appears to 
be lhat of which the deceased was seioed in joint tenancy with another or 
others who survived him. But having regard to the Act as a whole and to 
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were a chattel real(o), to be held with and sobj^ {o the powers, 
rights, duties, and liabilities mentioned in Che Land Transfer Aot, 
1897 (a), in trust for the persons bj law benefioiallj entitled 
thereto, and such persons have the same power of requiring a 
transfer of the real estate as persons beneficially entitled to 
personal estate have of requiring a transfer of such personal 
estate (b). • 

6 . The legal estate vests in all the executors irrespective of the 
question whether they have obtained probate or not (c), inasmuch 
as an executor derives his title from the will and not from 
probate (d ) ; but it seems that the estate will be divested by 
the executor renouncing probate (e). In case of an intestacy, 
inasmuch as an administrator derives his title from the grant of 
letters of administration and not from the will (/), it has been 
held that untU administration is taken out the legal estate in the 
intestate's land devolves on his heir-at-law (, 9 ). 

Sect. 2. — Meal Estate held by Deceased as Trustee or Mortgagee. 

7 . Trust or mortgage estates vested in any* person dying since 
the year 1881 devolve as if they were chattels real (notwith- 
standing any testamentary disposition by l>im) an‘d become vested 
in his personal representative or representatives, who may dispose 
of and deal with such estates as if the same wore chattels real 
vesting in him or them. For this purpose the personul represen- 
tatives ^or the time being of the deceased are deemed in l(tw his 
heirs and assigns within the meaning of all trusts and powers (It). 


the words “ notwithstanding any testamentary disposition ” oontoined in s. 1, 
it Is submitted that it applies only to such real estate, whether legal or equit- 
able (Be Somerville and Turner’s Cmtract, [1903] 2 Ch. 683), ns the dctcoaned 
was competent to dispose of by will. If this is the correct interpretation, the 
words ** real estate ” in this Act do not include estates tail, life estates, or any 
inalienable realty, such as titles of honour. 

(o) Land Transfer Act, 1897 (CO & 61 Viet. c. 66), s. 1 (1). 

(a) 60 & 61 Yict. c. 66. These powers, rights, duties anC liabilities are set 
out in Bub-8. 2, 3 and 4 of s. 2, and in s. 3 and 4 of the Land Transfer Act, 1 897 
(60 & 61 Viet. o. 66). They are administrative and do not affect the bouolicial 
ownership. See title Executoks and Administratous. 

(bj Land Transfer Act, 1897 (60 & 61 Viet. c. 65), ?. 2 (1). 

(c) Be Pawley and London ana Provincial Bank, [1900] 1 Oh. 68 . 

(d) Smith v. Mides (1786), 1 Term l^p. 475, at p. 480. * 

(c) JU Pawley and London and Provincial Hanky eupra, 

(/) Wank/ord v. Wank/ord fl705), 1 Salk. 299, per Poavts, J., at p. 301. 
ly) John V. John, [1898] 2 Cn. 573, C. A., per North, J., at p. 676. It HOom» 
questionable, however, whether this is so having regard to the words of the Act 
as to chattels real. It seems impossible to accept the pronouncement of North, 
J., that until the executors named in the will took out probate ibe estate 
remained in the heir, eveiail it should be correct in relation to a case where no 
executors were named or all of them renounced. As to transfer of estate from 
the executors to the heir or devisee, see title Executors and Ai>ministkai oks. 

(A) Conveyancing and Law of Property Aot, 1881 (44 & 46 Viet. c. 41), s. 30. 
Before the passing of this Aot, a genem devise passed trust and in engage 
estates, nnlftna it was to he collect^ from expressions used in the will, or 
purposes or objects of the testator, that he <ud not mean they should^pass 
{Brayhroke {Lord) v. InsUp (1803), 8 Yes. 417), except iu the case of a bare 
tmst^ dying since 7th August, 1874 (date of passing of the Vendor and Purdhaser 
Act, 1674 (37 & 38 Viet. o. 78) ). TIm trust estate of such a trustee vested, like 
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8. This rule does not apply to legal interests in copyholds, 
which vest in the customary heir(i). But equitable estates in 
copyholds, which pass without any assent by the lord, devolve on 
the legal personal representative in the case of death since the 
let January, 1898 (A;). 

Sect. 8. — Personal Estate^ 

9. On the death of an owner of personal estate, such estate vests 
in his personal representatives if he has appointed executors ; but 
if such owner dies wholly intestate such estate, until letters of 
administration have been granted, vests apparently in all the 
judges of the High Court of Justice in the same manner and to the 
same extent as previously to the year 1857 they vested in the Ordi- 
nary (Z), i.«., as trustee (m) to dispose of in the manner appointed 
by law. On the grant of letters of administration, the property of 
the deceased vests in the administrator, whose title thereto (w) 
appears to relate back to the death of the intestate in cases where 
it is for the benefit of the estate that it should do so (o). 

The interest of an executor, on the other hand, is derived 
exclusively from the will and vests immediately on the testator’s 
death (;>) ; the probate is merely the evidence of the will and of 
the executor’s title (g^)). 

* • Sect. 4 . — Property held as Partner. 

10. Property held for the purposes of a partnership business, 
whether real or personal, and whether the legal estate is in 

a chattel real, in his legal personal representative, whether he died testate or 
intestate, provided his death occurrea between 7th August, 1874, and Ist 
January, 1876; but if he died between 1st Januaiy, 1876 and Ist January, 
1882, it only so vested if he di^ intestate (Vendor and Purchaser Act, 1874 
(xS7 & 68 Viet. c. 78), s. 6, and Land Transfer Act, 1875 (68 & 39 Vict. 
c. 87), 8. 48) ; see also titles Mortoaob; Trusts and Tkustbks; Wills. 

(/) Copyhold Act, 1894 (57 & 58 Vict. c. 46), s. 88, repealing and re-enacting 
Copyhold Act, 1887 (60 & ol Vict. c. 73), s. 45 ; see title Copyholds, Vol. VIII., 
pp. 86 et Ml/. The statement in the text is subject to an exception in the case 
of deaths between the 1st January, 1882, and the 16th September, 1887, as to 
which see p. 88. 

(A) See title Copyholds, VoL VIII., p. 89 ; Be SemervUle and Turner ^ % 
Cqitract, [1903] 2 Oh. 583. 

(/) Court of Probate Act, 1857 (20 & 21 Vict. o. 77), b. 4 ; and Court of 
Prooate Act, 1858 (21 & 22 Vict. c, 95), s. 19. Under ^ese Acts the personal 
estate in such oiroumstanoee vested in the j udge of the Court of Probate, but 
the Judicature Act, 1873 (36 & 37 Vict. o. 66), ss. 16. 34, transferred to the 
judges of the High Court of Justi^ all the jurisdiction, powers, duties, and 
authoritids formerly vested in the judge of the Court of Probata (See also 
Yearly Supreme Court Practice, 1910, p. 1210). There is, however, no express 
provision tor the vesting of estates of intestaties pending the grant of letters 
of ikdnunistration. 

(m) Dyke v. Wal/ord (1846), 6 Moo. P. 0. 0. 434. 

(n) An administrator has no title until the letters are granted ( Wankford v. 
^ttr*i^«rd^l705|. 1 Salk. 299, per Powys, J., at p. 301 ; WodOey ▼. Clark {\S22), 

(o; Mbtyim V. Thomas (1853), 6 Exch. 302 ; Bodger v. Arch (1854), lOExdi. 333. 

(p) SttuM Vi Milled (1786), 1 Term Hep, 475, at p. 480 ; Wwlley v. Clark, supra, 

(g) Case of Kerhy Lee (1621). Palm. 163 ; see also title Executors mkd 
ADipNlSTRATOBa. 
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'the partners jointly or in one of them or in a stranger, 18 , 
unless a contrary intention appears, in eqhity mere personalty, 
and the beneficial interest devolves as such (r). But the legal 
estate in land of any tenure which is partnership property devolves 
according to the nature and tenure thereof and the general rules 
of law thereto applicable, but in trust, so far as necessary, for 
the persons beneficially interested («). The question whether any 
particular item of property is held for the purposes of a partnership 
business is one of fact, to be determined on the circumstances of 
each case (a). It is immaterial whether property has come to 
the partners by purchase, or descent, or devise. If they use it for 
the purposes of the partnership business, it is to be treated as 
personalty (b). 


Part ill. — Descent of Real Estate. 

Sect. 1 . — Descent of an Estate in Fee Simple, 

• 

U. The heir to freehold property is ascertained according to 
the following rules, which apply only in cases of death on or after 
the Iflt January 1884(c). The descent of equitable estates is 
governed by the same rules as the descent of legal estates (d). 

• • 

12. Rule No. 1. — In every case descent is traced from tbq pur- 
chaser (^). For the purposes of this rule the person who last acquired 
the land otherwise than by descent, or than by any escheat, par- 
tition, or enclosure by the effect of which the land became part 
of or descendible in the same manner as other land acquired by 
descent, is deemed the purchaser (/). The person last eutitlod to 
or who had a right to the land, whether he did or did not obtain 
the possession or receipt of the rents and profits of the land, is to 
be considered to have been the purchaser thereof, ur^essit is proved 
that he inherited the same, and in like manner the last person from 


(r) Be Bourne^ Bourne v. Bourne, [1906] 2 Oh. 427, 0. A., per Homer, 
Ij.J., at p. 432; compare Partnership Act, 1890 (63 & 54 Viet. c. 39), 
8. 22 ; and see title Pabt^bubhif. 

(«) Partnerehip Act, 1890 (63 & 54 Viet. o. 39), b. 20 (2^. “Lan€*^ 

includes r ^essuages, tenements, and hereditaments, houses and buddings of any 
tenure (Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 3). See, generally, 
title Partnership. 

S o) Re Laurence, Ex parte McKenna, Bank of England Case (1861), 3 De Q. F. 
F. 645 ; MurtaghY. Voetello (1881), 7 L. E. Ir. 428 ; Phillipe v. PhilUpe (1832), 
1 My. ft iL 649 ; Darby y. Darby (1856), 3 Drew* 495 ; and see title Part- 
nership. ^ 

g Watenr ▼. Waterer (l873), L. R. 16 Bq. 402. 

This is the date at which ^e Inheritance Act, 1833 (3 ft 4 Will. 4, c. 106), 
come into force. The rules according to which the heir was ascertained before 
that date have still to be observed in cases where the death in question occurred 
before Ist January, 1834, and, in so fu as they differ from the modern rules, 
they axe stated in the notM to this article. . 

(d) Banit ▼. SttUon (1732), 2 F. Wms. 700, at p. 713 ; Troth r. Wood (1838), 
4 My. ft Cr. 824. • . 

(e) Inheritance Act, 1833 (3 ft 4 Will. 4, o. 106}, s. S, 

(/) Ibid., s. 1. 
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whom the land is proved to have been inherited is in every ease to 
be considered to have "been the purchaser, unless it is proved that 
he inherited it(^). 

The intention of the Inheritance Act, 1888 (fc), was to leave the 
law of inheritance, in absolutely plain cases, just as it found it, and 
only to lay down rules where there was any doubt existing (i). 
Therefore,fwhere a woman takes as a coparcener by descent, and 
dies intestate leaving a son, the whole of her share vests in the son, 
and it is not necessary to trace the descent as to that share from 
the purchaser from whom the coparcener derived her title (A). 

13. Where by an assurance land is limited to the grantor or to 
the lieirs of the grantor, and, similarly, where by a will land is 
devised to the person who is in fact the heir of the testator, the 
grantor or his heir, or the testator’s heir (as the case may be) 
takes as purchaser (Z), and is deemed to be the purchaser for all 
purposes (m). This rule applies to a devise to or in trust for the 
testator’s right heirs, or to any other form of words where the 
devise is in effect a devise to the heir or to the person who shall 
be the heir of the testator at the time of the testator’s death, and 
is not confined to a devise to the testator’s heir simply (n). And 
the quality of the estate taken is altered, so that where a man 
devises land to his own right heirs and leaves coheiresses, they take 
as joint tenants and not as coparceners or tenants in common (o). 

14. Where the descent is broken by a devise of the whole fee 
simple to trustees upon trust to convey it to the testator’s heir, they 
are hound to convey it to the person who is heir according to the 
common law, i.e., the heir ex parte patemd, although it came to the 
testator ex parte maiernd (j;). But a mere devise to trustees for a 
purpose which fails (such as a devise upon a trust for conversion 
which is void for remoteness) does not affect the quality of the 


(ff) Inheritaiioo Act, (3 & 4 Will. 4, c. 106), 0 . 2. The rule in cases 

where tho death took place before the let January, 1834, was as follows: 
“ Inheritances lineally descend to the issue m ivfinitum of the person last 
actually seized, but never lineaUy ascend (2 111. Com. 208). As to what con- 
stituted actual seisin for the puipose of this rule, see II. v. SuU(m (1835), 6 
Nov. ^ M. (k. b.) 353 ; Ooodtittfe d. Neioman v. Newman (1774), 3 Wils. 516; 
au/l Watkins, Law of Ilescents, 4th ed. (1837), p. 52. 

[h) 3 & 4 WUl. 4, c. 106. 

(i) Cveper v, Fravee (1850), 19 L. J. (CH.) 313, per Shadweix, V.-C., at 
p. 314. 

(Ic) Coopery. France, supra ; Me MaUon, James v. Dickiii^on, [^1897] 2 Ch. 509. 
It is ditilQult to reoonale these decisions with s. 2 of the Inheritance Act, 1833, 
but as Cooper v. Ffavjce has never been questioned for over fifty years, it is no 
doubt bindinj». As to coparceners, see p. 10, post. 

(1) Inheritance Act, 1833 (3 & 4 Will. 4, o.;i06),^. 3. This reverses the old 
rule, under which the grantor or his heir or the testator’s heir was considered 
to be entitled as of his former estate, or part thereof (see Ptbus v. Milford 
(1674), 1 Vent. 372 ; Chaplin y. Lerottx (1816), 5 M. & S. 14 ; Btederman v. 
Seymotsr (1841), 3 Bear. 368). - 

im) Strickland y. Strickland (1839), 10 Sim. 374; Chven y. Oibbmis. ri9021 
I Oh. 636,0. A. ^ 

! n) Otoen Gibbons, supra. 

0) Ibid. Ab to ooparcenem, see p. 10, post, 

Dat^ Y. Firh (1866), 2 K. & J. 391. 
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interest thus undisposed of» so that the heia takes the land in the 
character in which the testator had it, and if it came to the testator 
ex parte matemd, his heir ex parte matemd will take, and not Ydn 
heir according to the common law (g). 

But this rule applies only to cases where the land is limited to 
the person or to the ** heirs ** of the person conveying the land ; it 
does not apply where there is a limitation to a personi deeignata^ 
even though such persona deeignata is in fact the heir (a). 

15. Where a person has become entitled to lands under a 
limitation or devise to the heirs of his ancestor, the land descends, 
and the descent is traced as if the ancestor had been the 
purchaser (6). 

16. Where there is a total failure of heirs of the purchaser, or 
where any land is descendible as if an ancestor had been the pur- 
chaser thereof, and there is a total failure of the heirs of such 
ancestor, the land descends and the descent is traced from the 
person last entitled as if he had been the purchaser thereof (c). 

17. The equitable estate merges in the legal dstate if they unite in 

the same person and are co-eitensive and commepsurate, and the 
legal estate then governs the descent. Thus, if the intestate held 
the equitable estate as purchaser but the legal estate by descent, 
the descent must be traced from the last purchaser *of, the legal 
estate (d). ^ 

18. ituLifl No. 2. — The descent is in the first place to the issue 
of the purchaser lineally, the male issue being admitted before the 
female (e). 

{q) Duchaiuxn v. IJarriBon (1861), 1 John. & H. 662. 

(a) Heywood v. Htywood (i866), 34 Boav. 317. 

(J) Inheritance Act, 1833 (3 & 4 Will. 4, c. 106), b. 4. For instance, if B., 
being the only child of A,, settles land by a settlement irt .vhich the ultimate 
limitation is to the right heirs of A., and all the previous li litations fail, the 
descent is to bo traced from A., and not from B. This is contrary to the former 
rule, under which such a graut or dovise was treated as a restoratiou to the 
grantor or testator of part of bis original estate, so that the lino of descent was 
not broken {Moctre v. Simlciu (188o), 31 Ch. D. 95). The object of s. 4 of the 
Inheritance Act, 1833 (3 & 4 Will, 4, c, 106), was only to provide how the laud 
is to descend in case the purchaser does not dispose of it, not to alter the estate 
which he himself takes. Thus, where land is limited to the right heirs of A. *!B. 
(who takes no interest in it), and his right heiis at the date of his death are 
three sisters and five daughters of a deceased sister, although for the puryioso of 
ascertaining who are the peravna: deaignatce it is necessary to trace the descent 
from A. B., yet such peramoa do not take by descent from him, but under the 
direct gift to them, ana therefore they take as joint tenants and not as coparceners 
(Berms V. Fellowes (1887), 66 L. T. 391). 

(c) Law of Property Amendment Act, 1859 (22 & 23 Viet. c. 35), ss. 19, 20. 
The Inheritance Act, 1833 (3 & 4^ill. 4, c. 106), failed to provide for this case, 
with the result that in the case of deaths between Ist January, 1834, and 13th 
August, 1859, where there was a total failure of heirs of the purchaser, the 
heirs of the person last seized were not entitled to the land by descent, r.y., where 
a bastard purchased lands which descended to his son who died intestate and a 
bachelor, the persons olaitnixm through the son’s mother were not eutitlenl to 
take as his heirs (2>oe d. BlaMum v. Blackburn (1836), 1 Mood. & H. 547). 

(d) Brydges v. Brydga, Philips v. Brydgte 3 Yes. 310; Be Dodglas, 

WWy. nougUu (1884), 28 Ch. D. 327. 

(e) 2 Bl. Com. 212. 
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DESCEHT and Di$TBI3UTIOK. 

19. Bulb No. 8. — there are two or more males in equ^ 
degree, the eldest only inherits, but females of equal degree all inherit 
together (/). Females or heirs of females who inherit together 
are called coparceners {g) ; coparceners are said to be one heir to 
their ancestor {h ) ; but on the death of a coparcener intestate her 
share descends to her heirs (i), and is subject to her husband's right 
of ourteBy^(/c). Even after a partition each coparcener continues 
entitled to her share by descent and not by purchase (2). 

20. Rule No. 4. — The lineal descendants in infinitum of any 
deceased person represent their ancestor (m), that is, they occupy 
the same position as he would have occupied if he had been alive (n). 

21. Rule No. 5. — On failure of lineal descendants or issue of 
the purchaser, the nearest lineal ancestor inherits (o). Thus, a father 
is heir to his intestate son, in preference to the brother of the 
intestate. But this rule is to be read as meaning that every lineal 
ancestor shall be capable of being heir to any of his issue who are 
capable of inheriting from him. It does not do away with the rule 
that in order to claim as heir the claimant must be a son born in 
wedlock, and it is not sufiicient that he should be legitimate in the 
country of his birth. Therefore a son born in Scotland before 
wedlock, although legitimated by the subsequent marriage of his 
parents, cannot take land in England as heir of his father, neither 
can his fdther inherit land from him under this rule (p). 

22i. Rule No. 6. — The paternal ancestor is preferred to the 
maternal ancestor. Accordingly no male maternal ancestor nor any 
of his descendants is capable of inheriting until all the paternal 

/) ‘2 Bl. CJom. 214. 

g) Bac. Abr. tit. Ooparconera; Littleton’s Tenures, as. 241, 264. 

'h) Littleton ’a Tenures, s, 241 ; Co. Litt. 163 b. 

(t) Littleton’s Tenures, a. 280; Paterson v. MtlU (1850), 19 L. J. (CH.) 310; 
Cooper V. France (1860), 19 L. J. (OH.) 313 ; He Matson^ James v. Dickinaon^ [1897] 
2 Oh. 609. 

(k) Co. Litt. 174 b. 

(/) Doe d, Croathivai^e v. Dixon (1836), 6 Ad. & El. 834. 

?m) 2B1. Com. 217. 

(ti) E,g,t if A. dies having had an elder aon, B., who predeceased his father, 
but leaving a son D., and a younger son 0., who survived A., A.’s heir is 
bi^ grandson D. 

(o) Inheritance Act, 1833 (3 & 4 Will. 4, c. 106), a. 6. The rule in cases 
where the death took place before let January, 1834, was : “ On failure of 
lineal descendants or issue of the person last seized the inheritance descends to 
the blood of the first purchaser ” (2 Bl. Com. 220), which was based on the 
feudal rule that a fief could not ascoiirl. This rule was subject to an apparent 
exoeptiofll, called ** the doctrine of poesesaio frairia,*^ under which the Ascent 
between brothers and sisters was immediate, so that in maldng out their 
title it was not necessary to name the common father, even if living {Colling- 
loood V. Paxse (1664), 1 Vent 413), and although the fatW was in fact imame 
to hold the fief, a.^., by reason of being an alien ; for, it was said, although the 
fief is not awtigaum^ still it deeceuds **ut antiquum,*' and the ancestor for 
this purpose being an assumed }wrson, he must further be assumed to have 
1x360 a capable ancestor {Kynnaird v. Lealie (1866), L. B. 1 C. P. 389). But 
s. 6 of the ^heritauoe Act, 1^3 (3 & 4 Will. 4, c. 106), provides that no 
brother or ^ter shall be considered to inherit immediately from his or her 
brother or sister, but every such descent shall be traced through the parent. 

( P) f>on’a JSaiate (1867), 4 Drew. 194 ; compare Doe d. BirtwhisUe v. Vardill 
(18X6), 2 a. & Pin. 671, H. L. 
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ancestors and their descendants have failed ; nor any female 
paternal ancestor, nor any of her descendants, until all the male 
paternal ancestors and their descendants have failed ; nor any 
female maternal ancestor, nor any of her descendants, until all the 
male maternal ancestors and their descendants have failed (q). 

Under this rule the descendants of the maternal ancestors must 
be sought for, and taken as heirs when it has been shovhi after due 
inquiry that there is no reasonable probability of discovering 
descendants of a paternal ancestor. It is not necessary to show 
positively that there are no descendants of a male paternal 
ancestor (r). Where there is a failure of male paternal ancestors 
and their descendants, the mother of a more remote male paternal 
ancestor and her descendants are preferred to the mother of a loss 
remote male paternal ancestor and her descendants; and where 
there is a failure of male maternal ancestors and their descendants, 
the mother of a more remote male maternal ancestor and her 
descendants are preferred to the mother of a less remote male 
maternal ancestor and her descendants («). 

• 

23. Eulb No. 7.— Any person related by the half-blood is 
capable of being the heir^ and stands in the order of inheritance 
next after any relation in the same degree of the whole blood and 
his issue where the common ancestor is a male, and pext after the 
common ancestor where the common ancestor is a female ; so that 
the brqther of the half-blood on the part of the father inherits no\fc 
after the sisters of the whole blood on the part of the father and 
their issue, and the brother of the half-blood on the part of the 
mother inherits next after the mother (t). 

24. Where an owner of freeholds dies leaving his wife enceinte, 
the qualified heir(i.tf., the person who would be the heir if no child 
were subsequently born ranking before him in accordance with the 
rules of descent) is entitled to go into possession of the property 
and receive and retain the rents for his own benefit But possibly 


(q) Inheritance Act, 1833 (3 & 4 WiU. 4, c. 106), s. 7. 

(r) Greavts ▼. Greenwood (1877), 2 Ex. D. 280, 0. A. As to presumption of 
death without issue, see title Evidence. 

(a) In>ieritance Act, 1833 (3 & 4 Will. 4, o. 106), s. 8. 

(t) Ibid., a. 9. The rule in cases where the death took place before the Ist 
January, 1834, was, **The collateral heir of the person last seized must ho his 
next collateral kinsman of the whole blood and the half-blood cannot inliorit ” 
(2 Bl. Com. 224). 

(a) This apphes both to rents actually received, and also to those accrued due 
before the birth of the posthumous child {Bicharda v. Bfchards (1860), John. 754 ; 
Be Mowlem (1874), L. Bl 18 Eq. 9); and see Be Wilmer^a Truata, Moore y. 
Wingfield, [1903] 1 Ch. 874, per BuemsY, J., at p. 888. 

In Older to prevent the supplanting of the heir by a supposititious child of a 
deceased person, the hei»resumptive was entitled to obtain, on petition {Kx parte 
Ballet (1786), 1 Oox, Eq. Cfiis. 297), a writ de ventre inspiciendo, to examine whether 
the widow announcing herself with child by tbe deceased husband was pregnant 
or not (Co. litt., 19th ed. by Hargrave (1832), 8 b). This writ, presmaaWy, is 
still available in a proper case. It was addressed to the sherin commanding 
him to ixnpanel a jury of twelve knights and twelve matrons to ^amihe the 
widow, n the jury found she was pregnant she could be detained in safe 
^custody until after delivery, o^tbe expiration of forty weeks from the death of 
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this is not the case where the legal estate is outstanding in 
trustees (b). 


Sect. 2. — Descent of an Estate Tail. 

25. An estate tail is such an eetate as is limited to a succession 
of owners in a descending line only, and on a failure of such owners 
reverts to the grantor, unless barred. On the death of an owner of 
an estate tail the heirs in tail are entitled per formam doni (c). 

Within the limits marked out by the original grant, the descent of 
an estate tail is the same, and the rules for ascertaining the heir are 
the same as those of an estate in fee simple (d) ; but the limitation 
of the grant to the heirs of the body of the donee renders it 
impossible that any of those rules subsequent to rule No. 4 (c) should 
apply ; and if the estate is limited in tail male or in tail female, rules 
Nos. 2 and 3(/) are so far unnecessary. In cases, however, where 
there is a special custom of descent, that custom is to be taken into 
account in ascertaining the heir in tail; thus, an estate tail in 
gavelkind lands descends to all the sons of the donee in equal 
shares, while borough English lands granted to a man and the 
heirs of his body descend to his youngest son (or youngest brother 
by special custoid) (^), and copyhold lands granted to a man and the 
heirs of his body descend to his heir according to the custom of the 

manor (fe). . 

• * 

' Sect. 8. — Descent of an Estate pur autre vie. , 

26. An estate which a man has for the life of another, which is 
called an estate pur autre vie (i) (whether legal or equitable) (k), 


husband (eeo Willoughby's Com (1697), Cro. Eliz. 666 ; Thtdker's Case (1626), 
Oro. Jac. 686), but the practice in the more modem cases was to give right of 
access to persons representing the petitioner, rather than to order the strict 
detention of the woman (Ex parte Aiscmigh (1731), 2 P. Wms. 691 ; Re Drown, 
Ex parte Wallop (1792), 4 Bro. 0. C. 90, ana cases therein cited). The grant 
was also extended to devisees (ibid,), 

(6) Goodale ▼. Oawthome 2 Sm. & G. 375, which was criticised, but 

not deUnitely dissented from, in Richards v. Richards, supra, 

(c) Statute of Westminster the Second, 1286 (13 Edw. 1, o. 1), s, 1. The 
language of s. 1 (1) of the Land Transfer Act, 1897 (60 & 61 Viet c. 66), is wide 
enqiigh to include these estates ; but it is considered that on a reasonable 
construction that Act does not apply to any estate which the deceased was not 
competent to dispose of by wilL 

(d) See p. 7, ante, 

(e) See p. 10, ante, 

{/) See p. 9, ante, 

(tf) Aa to gavelkind, fee p. 14, post ; as to borough English, see p. 15, post. 

(a) Copyhold lands are only entailable by custom {Doe v. Trvhy (1774), 2 
Wm. Bl. 944« 946) ; in oases where there is no qji^stord' to entail, a grant of copy- 
holdia in wor^ which, in the oaee of freeholds would create an estate tail, creates 
a fee iimpie conditional on birth of issue {Doe d. Spencer v. Clark (1822), 5 
B. 4b AhL 458 ; Doe d. Bksard r. Simpson (1842), 3 Man. A O. 9^ ; HardeasUe 
'V. B w i m se a (1^1), 10 0. B. (F.-a.) 606). Aa to the power of alienation of copy- 
hold lands by the tenant in tail (sixnilar to the ^wer of barring the entail 
poss^^aaed by tenanta in tail ot freeholds), see title OorrHOLDS, Yoh YIIL, 

/S hi -ABiw 0842), 9 Dr. A War. 807 (an Inali oaaa). 

(*)^ ▼. fTright (leOD), 3 IH O. F. A fiM. ^ 
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devolved in the case of deaths before 1838 to the executors or 
administrators, and was an asset in their hands, except in the case 
where it descended to the heir as special oconpant ; and even the 
heir taking as special occupant took it as an asset by descent (l\ 
But the heir did not take by descent, the estate not being an 
estate of inheritance, or (as it was sometimes called) a descendible 
freehold (m), although it was chargeable in his hands, as an the case 
of land held in fee simple (n). To ascertain whether an estate pur 
autre im goes to the heir or executor, it is necessary to look at the 
terms of the last conveyance, and not at the original grant, and if it 
is to go to the heir express words are necessary, and, in a deed at all 
events, the word “heir” must be U80d(o). In regard to equitable 
estates, the fact that the legal estate is conveyed to a trustee and his 
heirs is not sufficient to support an inference that the equitable 
estate must be treated as if the heir of the cestui que trust had been 
named as special occupant (p). Nor does the fact that a testator, 
-eized of an estate pur mitre vie limited to himself and his heirs, 
devises the whole equitable interest therein to one person, entitle 
Die heirs of that person to claim as special occupants (q). 

Where an estate pur autre tne devolves on executors or adminis- 
trators it is applicablo in the same manner as personal estate of the 
testator or intestate (r). 

27. In the case of deaths on or after the 1st January, 1898, all 
estates pur autre vie of a freehold nature which before thais date 
would have vested in the heir as special occupant, vest in the legal 
personal representatives («). 


(l) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), ss. 2, 6, repealing and re-enaot- 
ing the Statute of Frauds (29 Car. 2, c. 3), s. 12 ; f^tat. (1774) 14 Goo. 2, o. 20, s, 9. 
The heir f^)ok as special occupant where the estate was limited to the grantee 
and his heirs {Re Michdl, Moore t. Moore, [1892] 2 Ch. 87, 06). or to the grantee, 
his heirs, executors, and ndiriinistrators {Atkinson v. Baker (j 91), 4 Term Hop. 
229) ; but not where the conveyance was to the grantee, Lis executors and 
administrators {Northm v. Carnegie (1809), 4 Drew. 587). If there was no heir 
in fact, although the heir, if any. would take as special occupant by virtue of 
the grant, the estate Mciit to the legal personal representatives {Reynotde v. 
Wright (1860), 2 Do G. F. & J. 690 ; and see Plnnket Reilly (186^, 2 1. Ch. R. 
586 ; Doe d. Lewis v. Lewis (1612), 9 M. & W. 662 ; Doe d. Jeff v. Rohinsan 
(1828), 8 B. & C. 296). 

(m) Dot d. Blake t. Luoeton (1795), 6 Term Rep 289, per Lord Kenyon, O.J., 
at p. 291. 

(n) Wills Act, 1837 (7 Will. 4 A 1 Viet. c. 26), s. 6 ; Doe d. Blake v. Lnxton, 
mpra; Re Inman, Inman v. Inrmn, [1903] 1 Oh. 241. 

(o) Mount-Caehell {Earl) v. More-Smyth, [1896] A. 0. 168, pjr Lord Davby, 
at p. 165; iZs Sheppard, Sheppard v. Manning, [1897] 2 Oh. 67; compare 
Chaifield v. Berehtoldt (187^, 7 Ch. App. 192. 

(p) Ibid. » 

iq) Be Inman, Inman v. Inman, [1903] 1 Ch. 241, where the Irish oases of 
WmI V. Byrne (1845), 2 Jo. & L&t 118, and Re King, King v. King, [1898] 
1 I. R. 91 ; [1899] 1 I. E. 30, 0. A., were not followed ; SheffUld (Sir J,) v* 
Mtilgrave (Lord) (1794), 6 Term Rep. 671. 

(r) Will’s Act. 1837 (7 Will. 4 & I Viet. c. 26), s. 6. ^ 

(e) Luid Transfer Act, 1897 (60 A 61 Viot. o. 65), s. 1* 8e# title Smaz 

PBomn jjn> CHArma Bxal. * 
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Bect. 4.— Descent of Cuntomary Land$. 

Sub-Sect. 1 , — Customary Freeholds, 

28. Customary lands of all kinds (a) descend to the heir accord- 
ing to the custom ; but, subject to the custom, the rules for ascer- 
taining the heir set out above (2?) apply to customary lands as if 
they were freeholds (c). 

With regard to equitable estates, where the trust is executed 
in the case of an equity of redemption or of a resulting trust) 
the descent is the same as if the estate were legal {d), except in the 
cases where the customary descent is only applicable to the case of 
** a tenant ” or a tenant dying seized (e). But an executory 
interest descends to tho heir according to the common law (f). 

The descent of customary lands will not be broken unless the 
owner conveys away all his interest and, upon another transac- 
tion and by another conveyance, takes back the estate as a new 
estate, and so as to take it by purchase. It is not sufficient to 
convey it to a trustee for the owner (g). 

Sub-Seot. 2.-~Copi/hold$, 

29. Copyholds (fc) descend according to the custom of the manor 
of which they are held(i). in deciding questions as to the custom 
of a manor, the court should not depart from the literal meaning of 
the words' of tho custom as proved (?), or 8up])ly other WHU'ds in their 
place; and in cases to which the custf^m as proved does not. extend, 
the lands descend to the heir at common law (/»*). 

(a) IJiulor the term “customary lands” are included customaiy freeholds, 
gavelkind lands, borough English lands, and copyholds. 

{b) See p, 7, ante, 

(c) Soo Inheritance Act, 1833 (3 & 4 Will. 4, c. 106), s. 1, defining land as 
manors, ndvowson, messuages, and all other hereditaments, whether corporeal 
or incorporeal, and whether freehold, copyhold, or of any other tenure, and 
whether descendible according to the common law or according to the custom of 
gavelkind or borough English, or any other custom; and Bruwn's Case (1581), 
4 Co. Eep. ‘21 a, 22 a ; Hook v. Hook (1862), 1 Ilem. & M. 43. 

{d) Blunt v. Clark (1657), 2 Sid. 61 ; Boberta v. Dixwell (1738), 1 Atk. 607 ; 
Starkey v. Starkey (1745), 8 Bac. Abr. 802; Fawret v. Lowiher (1751), 2 Ves. 
Son. 300; Be Hudson^ Caaseh v. Hudnoiif [1908] 1 Ch. 655. 

(e) Elton on Copyholds, 2nd ed., p. 139; Fayne v. Barker (1662) ^ 0. Bridg. 
18 , Bider v. JFood (1855), 1 K. & J. 644, at p. 657. In Trash v. JVood (1839), 
4 My. & Gr. 324, the custom as proved was that \ip'ui tho death of a tenant seized 
of copyholds they should go to the younger sou ; but it was held that, despite the 
word “seized,” the cudtomary heir in tiffi was entitled to lands vested in a trustee 
in trust for the intestate and his heirs iu tail, “ for it is not to be expected that 
the court rolls should furnish evidence of a custom immediately applicable to 
trust estates, because aU the transactions recorded in the court rolls are of 
ti'ansfors of the legal estate ” (j^er Lord CoTTENHAMf L.O., at p. 329). 

(f) Payne v. Barker^ supra; Medjinson v. Siddle (1870), 39 L. J. (OH.) 426; 
Trask v. Wood, supra ; Be Hudson, Casseh v. Hudson^ supra, 

{g\ Nanson v. Barnes (1869), L. E. 7 Eq. 260. 

(A; Ckipyhold land is land h^den by copy of court roll, held at the will of th e 
lord aoooxuing to the custom of the manor. See title Coftholds, YoL Vlll., 
pp.'^ etsog, 

(f) As to flip oustoms o! desoeht of copyholds, see title Coftholds, YoL Yin., 
pp. 86 et aeg.; and as to the evidence by which customs of the manor are 
proved, see %hid,, pp. 9 et seq, 

Denn d. Qowwin y. Spray (1786), 1 Term Eep. 466 ; Muyyletcn v. Bameti 
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Sub-Seot. 3. — GhjivtUUnd Land. 

• 

30* In Kent gavelkind (2) is the common law ; it is matter of 
judicial knowledge and need not be proved by evidence (m). The 
descent is among all the sons or their representatives ; where one 
brother dies without issue, all his brothers inherit {a\ but if he has 
issue such issue stand in their father's place per stirpes (b). 

In default of sons and their issue, lands subject to tlfe custom of 
gavelkind descend to daughters (c). The partibility among heirs of 
the same degree extends to all degrees of remoteness (i). Females 
take after males of the same degree ; hut jure representationis they 
may inherit together with males (e). 

It seems that under a devise to the right heirs of the testator or 
of a stranger the heir at common law and not the gavelkind heirs 
take the devised estate (/). 

Sub-Sect. 4.~^Borough English Land. 

31. Lands which are subject to the custom of borough Eng- 
lish (g) descend to the youngest son of the deceased owner {h). 
By special custom lands may descend to the youngest brother, the 
youngest daughter or sister, or the youngest in any other degree (i). 
The daughter of a younger eon (who has died in the lifetime of his 
father) takes jare representatiotiis in preference to the next younger 
son who has survived the father (k). * , 

A devise of borough English land to the heir or heir^ of a 
deceased person may be read as a devise to the heir or heirs at 


(18.57), 2 n. & N. G53, Ex. Ch. Where the custom was for the lands to descend 
to the youngest son or daughter, brother or sister, uncle or aunt, and a tenant 
(hod leaving none of these but suns of a deceased uncle, it was held that the heir 
at common law was entitled to the lands, and not the youngest son of the 
youngest uncle (Rs Smarts Smart v. Smart (1881), 18 Ch. 1). 166). 

(^) As to the custom of gavelkind generally, see title Ilir.AL PiiOPEiaT AJin 
Chattels Eeal. 

(7/1) Be Chenowethy Ward v. Dwelleyy [1902] 2 Ch. 488. “ In tho county of 

Kent, where lands and tenements are holden in gavelkind, there by the custom 
and use the issues male ought equally to inherit (liittlotou’s Tonuros, 210). 

(a) Be Chenoivethy Ward v. Dwelleyy supra, 

I b) Co. Litt. 140 a ; Grump v, Norwood (1816), 7 Ta^nt. 362. 
c) Statute de Prmrogativa Begis {temp, incert,), c. 18. 

d) Be Chenowethy Ward v. Dwelleijy svpra ; Hook v. Hook (1862), 1 Hem. & M?43. 
e) CltmenU v. Scudamore (1703], 1 P. Wms. 63. 

/) Thorp v. Owen (1854), 2 Sm, & G. 90; Qarland v. Beverley (IH78), 9 
Ch. D. 213 ; and compare Policy v. Polity (No. 2) (1862), 31 Beav. 363 (a caso of 
borough English), and Co. Litt. 10 a. But see contra Sladen v. Sladeu (1862), 
2 John. & H. 369, per Page Wood, V.-C., at p. 373, and Hawes v. Hawes 
(1880), 14 Ch. 1). 614 (a limitation in a deed). 

(^) As to the custoi]^ of borough English generally, see title Keal 
Pkopbrtt and Chattels Eejh-. 

(^) Littleton’s Tenures, s. 165 : “ Foi some boroughs have such a cu stome 
that if a man have issue many sonnes and dyeth the youngest son shiill inherit 
all the tenements which wore his father’s within the same borough hxi heire 
unto his father by force of the customo ; the wliich is called Borough English.** 
(i) 1 Boll. Abr. 624, pL 2; Bayly v. Stevens (1607), Cro. Jac. 198; y. 
MaUter (1636), Cro. Car. 410; Bopley and OhapUin*t Cose (1610), Godb. 166; 
Dtnn Y, Spray (1786), 1 Term Bep. 466; Be Smarty Smart y*. ikSwiort (*1881)» 
18 sCh. D. 165 ; compare Muyyleton v. Barnett (1857), 2 H. & N. 653, Ex. Ch. 

(k) Clements y. Scudamorty supra. 
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common law, who take as persona designata^ and not to the borough 
English heir or heirs (ij. 

A younger son who takes land by the custom of borough English 
is nevertheless entitled to his full share of the intestate’s 
personalty (m). 


Part IV. — Distribution of Personal Estate. 

32. After an executor or administrator has paid the debts and 
funeral and testamentary expenses of the deceased and all other 
lawful liabilities and charges (n), it is his duty to distribute the 
clear surplus of the undisposed-of personal estate among the next 
of kin, who are ascertained in accordance with the following 
rules (o) : — 

33. Rule No. 1. — If a woman dies intestate leaving a husband, 
the whole of her estate goes to him (p). If, however, a wife who 
has obtained a de(3ro6 of judicial separation dies intestate, all 
j)roperty acquired by her since the date of the decree goes at her 
death in the same way as it would have gone if her husband had 
been then dead (q). 

34. RuLn No. 2. — If a man dies intestate leaving a widow and 
issue, 'the widow is entitled to one-third of the estate, and if be leaves 


{1) Volley V. Volley (No. 2) (1S62), 31 Beav. 3G3 ; and see p. 15, note (/), and 
p. 13, note (?>), ante, 

(m) l.uiinyche v. Lutwyche (1735), Cfts. tev^y, Talb. 27G. 

{n) b\)r tbo duties of an executor or administrator, fleo title Executors and 
Administrators ; mid for the law affecting the HucceHsioii t(» foreign movables, 
BOO title Conflict of Laws, Vol. VI., pp. 220 rt seq. I^rior to 101 h July, 1830 
(tbodiitoof the pttiis»ingof the Executors Act, 1830 (11 Geo. 4 & 1 "Will. 4, c. 40), 
hie undisposed-of rosiduo of tho personal estate of a testator who had by hia will 
appointed executors was taken by them beneficially ; that Act made executors 
trustees for the next of kin, unless the will or codicil showed an intention that 
tho executorci should take beneficially. See p. 28, and title Wills, 

(o) Tbo interests under the Statute of Distribution (22 & 23 Car. 2, c. 10) 
Test in the persons entitled thereunder immediately on the death of the intes- 
{Elliot V, Collier (1747), 3 Atk. 526; Vronmev, SAore (1689), 1 Show. 25; 
Cooper Cooper (1874), L. E. 7 H. L. 53). A direction by a testator that his 
estate is not to go to his next of kin according to the statutes would be 
inoperative if he died intestate, for ho <^not oven-ido the law {Ji*hn$on v. 
Johneon (1841), 4 Beav. 318); but a direction by a testator that in case of his 
dying intairtate as to any pai*t of hw property certain persons who would be 
some of his next of kin should not take, will be construed as an implied gift to 
the other persons who would take under the statute {Bund v. Orc 4 :ii (1879), 12 
Oh. D. SI 9), The rules laid down in tho Statt^te of Distribution (22 & 23 Oar. 
2, c. 10) are appli^ by analogy in cases of partial intestacy as to the beneficial 
interest to ascoi'tain the persons to take, and the proportions in which they are 
to take {Be Rohy, Houdeti t. Newington^ [1908] 1 Ck 71, 0. A., per Farweix, 
li.J., atpp, 81 » 82). Where a will contains a gift to a class to oe ascertained 
by r^fereooe to the Statute of Distribution, tho shares in which the class are to 
take, as well as the persons who are to take, are prima facie to be determined by 
reference to thb statute {Re Nightingale, Bouden v, Oriffiihs, [1909] 1 Ch. 385). 

g i) Statute of Frauds (29 Oar. 2, c. 3), s. 24. 

) Mati iraonial Causes Act, 1857 (20 dt 21 Viot o. 85), a. 25 
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* • 

a widow and no issue she is entitled to one moiety (r). But in eases 
where a man has died totally (t) intestate a)ter the let September, 
1890, leaving a widow but no issue, the whole of his real and 
personal estate, whether in possession, reversion, or contingency, 
if not exceeding £600 in net value at the date of his death (t), belongs 
to his widow absolutely (a). If such estate exceeds £600iin net 
value the widow is entitled to £600 thereof absolutely in addition 
to her interest and share in the residue of the real and personal 
estate of the intestate (a). This sum of £500 is secured to her 
by a charge upon the whole of such real and personal estate, 
with interest thereon from the date of the death of the intestate at 
4 per cent, per annum until payment (&). But her rights under the 
Act may be barred by the provisions of her marriage settlement (c). 
As between the real and personal representatives of the intestate the 
charge is borne and paid in proportion to the values of tlie real and 
personal estates respectively (fi), such values being ascertained in 
the case of a fee simple upon the basis of twenty years’ purchase of 
the annual value by the year at the date of the death of the 
intestate as determined by law for the purpQses of property tax, 
less the gross amount of any mortgage or other principal sum 
charged thereon, and loss the value of any annuity or other 
periodical payment chargeable thereon (to bo valued according to 
the tables and rules in the schedule annexed to the Succession 
Duty Act, 1858 (c) ), and in the case of an estate for life or lives 
accordipg to the said tables and rules (/), and in the case oi per* 
sonal estate by deducting from the gross value thereof all debts, 
funeral and testamentary expenses (<;), and all other lawful 
liabilities and charges to which the said personal estate is 
subject (h), 

35. Bulb No. 8. — If the intestate leaves a widow but no next of 
kin, and the estate is over £500 in value, the widow takes, it is 
submitted, the first £500 and one moiety of the r .sidue, and the 
other moiety goes to the Crown (?), But a widow is not entitled to 

(r) Statute of Distribution (22 & 23 Car. 2, o. 10), s. 3 ; KcUway v. Ktilway 
(1726), Gilb. (CH.) 189 ; Stanley v. Stanley (17;iy). 1 Atk. Abo. 

( 5 ) The Intestates’ Estates Act, 1890 (53 & 54 Viet, o. 29), does not apply 
tooasosof partial intestacy {He Twiyg '9 Estate, Twigg v. Blacky [1892] 1 Gh. 
579), but it applies to a case whero iho person named as executor and all ^he 
]>ersou8 tc whom benefits are given by the will pi odecease the testator (/(e CitJU'e, 
Eaoks V. Cujffe, [19081 2 Ch. 500). 

(<) Be Heathy Heath v. Wuhjeony [1907] 2 Oh, 270. 

itt) Intestates’ Estates Act, 1890 (63 & 54 Viet. c. 29), s. 1. 

(a) lhid,y SB. 2, 4. 

(5) Ihid.y 8. 2. The widow’s dower is subject to the charge for £500 created 
by tne Act, and must abate proportionately with the rest of the estate {lie 
Charritrey Duret v. Chamtrey [^^96] 1 Ch. 912). 

(c) Hogan v. /%an, [1901] 1 1. 11. 168. 

( 0 ) Intestates’ !&tates Act, 1890 (53 & 54 Viet. c. 29), 0 . 

(e) 16 & 17 Viet. c. 61. 

i /) Intestates’ Estates Act, 1890 (53 & 54 Viet. c. 29), s. 5. 

\g) The expression testamentaiy expenses” here means the expenses of 
obtainii^ lethus of administration and of administration generally {He T'Jflgg'i 
EetaUy Twigg v. Blaclcy eupra, per Chitty, J., at p. 582). « 

(^0 Intestates* Estalc<^ Act, 1890 (53 & 54 Viet. c. 29), s. 6. 

(0 Cavt V. RoherU (1836), ^ Sim. 214. The question whether the words 
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take as one of the next of kin ander a trust in a deed for ** the next 
of kin according to the statutes for the distribution of the personal 
estates of persons dying intestate *’ (k). 

A woman who has been judicially separated from her husband 
appears to be entitled upon his death intestate to her share of his 
property under the Statutes of Distribution (Z) ; and a covenant 
by a wife .in a separation deed that she will accept an annuity in 
lieu of all thirds out of her husband’s estate does not bar her 
claim to her share of his estate on his intestacy (m). 

36. The widow’s claim under her husband’s intestacy may, how- 
ever, be barred wholly or partially either by the provisions of her 
marriage settlement or of her husband’s will. Thus, if by a settlement 
the husband covenants that he will leave, or that his executors shall 
pay, a certain sum to his wife and he subsequently dies intestate, 
the sum is to be taken in satisfaction, or part satisfaction, as the 
case may be, of her rights under his intestacy (n). And similarly 
if by the settlement the wife (even during infancy (o)) agrees 
to take the provision thereby made for her in lieu of dower or 
thirds, she is thereby barred from claiming any interest on her 
husband’s intestacy (p). But the settlement must be read as a 
whole to ascertain whether it is intended to bar the wife’s claim 
against the whole of the husband’s property or only against 
part of it (g). 

A covenant by the husband to pay a sum in lieu of dower and 
thirds" must bo distinguished from a covenant by him whictf creates 
a present debt to the wife or to a trustee for her. Such a debt 


“ absolutely and exclusively” in e. 1 of the Intestates* Estates Act, 1890 (63 
& 64 Viot, c. 29), are suiticient, in the case of an estate not exceediii" £ 600 , 
to oust the Crown in favour of the widow has not yet been judicially decided. 
The Crown is not reached exc^t by express words or by necessary implica- 
tion (see title Constitutional Law, Vol. VI., p. 409). ^hero are no express 
words binding the Crown in this Act, but it is conceived that it would be held 
that the woms ** absolutely and exclusively ** are sufficient to bind it by 
implication. 

(k) Cholmondeley v. AMurton {Lord) (1843), 6 Beav. 86. 

(0 See Itolfe v. Perry (1863), 1 New Rep. 428, where a woman who had 
been divorced d metisa et t/toro from her husband who died intestate was held 
entitled to her share of his property. By the Matrimonial Causes Act, 1857 
(20»& 21 Viet 0 . 86), B. 7, a judicial separation is substituted for and has the 
same force ami the same consequences as a divorce d mensa et thoro; and 
compai'e In the Ooods of Ihlcr (1873), Ji. R, 3 P. & D. 60. 

(m) Slatter v. Slatter (1834), 1 Y. & C. (ex.) 28. QtMjere whether this case 
ought not to bo supported on the ground that an annuity is not a satisfaction of 
the wife’s rights on an intestacy; compare Couch v. Stratton (1799), 4 ves. 391 ; 
Saltehury v. Salisbury (1848), 6 Hare, 626. 

(n) Benson v. BtUasU (1681), 1 Vern. 15; Davila^'w, Davila (1716), 2 Vern. 
724; Blandy v. ]nc(more(1716), 1 P. Wms. 324fc; Lee v. Cox (1746), 3 Atk. 419 ; 
also reported sub notn. Lee v. If Aranda (1746), 1 Ves. Sen. 1. 

a Drury v. Drury (1762), 4 Bro. C. ( 3 . 606, n., H. L. ; also reported eub tiom. 
ngharn (Earl) v. Drury y <^2), 3 Bro. Pari. Cas. 492 ; Glover v. Bates 
(1739). 1 A^. 439; but eee Seciton v. Seaton (1888), 13 App. Cas. 61, per Lord 
liERacHBLl*, at p. 67. 

( p) Qurly V. Guriy (1842), 8 d. A Fin. 743, H. L« ; Druct v. Denison (1801), 
e Vea. 3H5. • 

(y) Colleton ▼. Garth (1833), 6 Sim. 19 ; Thompson v. Watts (1862), 2 John. & 
291. Compare Cres%oeU v. Byron (1791), 8 Uro. 0. 0. 362, 
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must be paid out of the estate before there is any residue divisible 
among the persons claiming under the intestacy, and, therefore, 
cannot be set off against the wife’s share (r). 

Again, if the covenant by the husband is entire and indivisible, 
it does not bar, even pro tan to, the widow’s rights under his intestacy 
where those rights are different from tho rights secured by the 
covenant, e.g., a covenant to pay an annuity does not bar her right to 
her distributive share of his estate, nor can the estimated value of the 
annuity be set off against such share (d). If a man by his will 
gives property to his wife and declares that it is to be taken in 
satisfaction of all dower and thirds, and dies partially intestate, the 
wife’s rights in respect of the property as to which he has died 
intestate are determined by considering whether the intestacy 
appears to have been accidental or intentional. If the husband has 
on the face of his will disposed of all his property, but in the events 
which have happened part of it does not pass by his will, it is 
considered that he did not intend his wife to be in any worse 
position than his next of kin, and she takes her share of the 
property w^hich is undisposed of(0. But wtere the intestacy is 
apparent on the face of the will, it is considered that tho testator 
deliberately left the property to pass to his statutory next of kin in 
reliance on the exclusion of his wife by tho declaration contained in 
his will, and she is therefore barred of her share under tlie 
intestacy {a). * • 

37. Bole No. 4. — Subject to the rights of the husband or tho 
widow (if any) the personal estate of an intestate who leaves issue 
is distributed by equal portions to and amongst the children of 
such person dying intestate and such persons as legally represent 
such children in case any of the said children be then dead, other 
than such child or children (not being tho heir-at-law) who shall 
have any estate by the settlement of the intestate or shall be 
advanced by the intestate in his lifetime by a port. on or portions; 
but if the portion of an advanced child is less than i.he distributive 
share of an unadvanced child, he or she takes out of the estate an 
amount sufficient to make up the deficiency (h). A posthumous child 
is for this purpose treated as if born in the lifetime of its father (c). 

The word ‘‘ children ” means “ legitimate children.” The question 
of legitimacy is one of status, to be decided by the law of the 
domicil ; therefore, if a child is legitimate by the law of tho country 
where at the date of its birth its parents were domiciled, the law of 


(r) Oliver v. Brichland (1732), cited in Lee v. Cox (1746), 3 Atk. 419, at p. 420; 
Lang v. Lang (1837), 8 Sim. 451. 

(a) Couch V. Stratton fJ799), 4 Vos. 391 ; Salisbury v. Baliehury (1848), 6 
Hare, 526. * 

(<) Bickering v. Stamford {Lord) (1797), 3 Ves. 832; Oarthshore v. Chalie 
(1804), 10 Vee. 1. 

(a) LeU ▼. Bandall (1856), 3 Sm. & Q. 83. 

(b) Statute of Distribution (22 & 23 Car. 2, c. 10), s. 3. This rule applies to 
the case of an intestacy caused by the death of a sole legatee and ezecu^x of 
a will in the lifetime of the testator (Be Ford, Ford v. Ford, [1902J 2 Oh. 605, 
0. A.). 

tc) Wallii ▼. Hodeon (1740), 2 Atk. lU ; Bwrnet v. Mann (1748), 1 Ves, Son. 
lob. , 
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Descent and Distribution. 


Part iv. , England (except in the case of succession to real estate in England) 
Diatribntioii recognisea and acts on the status declared by the law of the 
of Personal domicil (d) . 

Estate. 

— 38. 'J’he persons who legally represent the children of an 

tives^f” intestate are their descendants and not their next of kin (e) ; thus, 

children. if a person dies intestate leaving the child and widow of a deceased 
son him surviving, the child takes the whole share which the deceased 
son would have taken if he had survived the intestate, although 
the widow might equally with him have been termed a legal 
representative of the deceased son (/). 

Notwithstanding the use of the plural in the Statute of Distri- 
bution (7), a single child takes the whole of the estate (//), or of the 
children’s share (t), as the case may be. 

Descendants of tlio intestate to the remotest degree stand in the 
place of their parent or other ancestor, and take per stirpes the 
share which he or she would have taken (fc). 

Heir-at-law. The heir-at-law takes equally with the other children without 
taking into account any lands or the value of any lands to which 
he rnay be entitled as heir(Z), or any sum laid out by the parent in 
his lifetime in improving such lands (m) ; but the heir must equally 
with the other children account for advances of personalty (n). 


Adyancce. 39- In determining what payments are to be deemed payments 
by way of eidvancement and brought into hotchpot, a distinction is 

(d) /?(* (h)odman'a Trusts fl881)» 17 Oh. D. 266, 0. A., in which case it was 
decided (overruling Tioyesv. lieMe (1863), 1 Hera. & M. 798) that where parents 
domiciled in Holland had a child who was legitimated according to Dutch law 
hy ihoir subsequent marriage, the child could claim as a “brother’s child,” 
within the Statute of Distribution, of the father’s brother, who died intestate 
domiciled in England, See also title Conflict of Laws, Yol. VI., pp. 224, 274. 

(«) BHdife V. Abhot (1791), 3 Bro. 0. 0. 224, per Auden, M.R., at p. 226: 
£vwu r. diaries (1793), 1 Anet. 128, per Eyrk, C.B., at p. 132. 

i f) Price V. StruTige (1820), Madd. & Q. 109, 
g) 22 & 23 Oar. 2, c. 10. 
n) Palmer v. Oarrurd (1690), Prec, Ch. 21. 
i) Brown v. Farnddl (1689), Garth. 61. 

(A) Re Ross's Trusts (1871), Ii. R. 13 Eq. 286; Re Natt, Walker v. Gammaqe 
(1888), 37 Ch. D. 617. In the latter case North, J., hold that ss. 6, 7 (s. 6 in 
The Statutes Revised) of the Statute of Distribution (22 & 23 Car. 2, c. 10) 
ought to be read together, and the proviso at the beginning of s. 7 should be 
read at the end of the joint section. Thus, the statute provides for the cases 
of an intestate leaving (a) a wife and children (or descendants of children) ; (b) a 
wife and no children (or descendants of children) ; ( 0 ) no wife but children (or 
descendants of children) ; (d) neither wife nor children (or descendants of 
children) and in the case (c) the property is to go exactly as in case (a) so far 
as the children (or their descendants) are concerned. The direction in s. 6 for 
division equally among “ next of kindred ” only operates in default of children 
or their descendants, *.f., kindred must be rea(^as nfeaning kindred other th en 
children. And see Lockyer v. Vads (1741), Bam. (OH.) 444. 

(i) Statute of Distribution (22 & 23 Oar. 2, c, 10), s. 6. This applies to 
borough English land which descends to the younger son as heir (LiUwyche v. 
Lutu^yth^ (14 36), Oas. temp, Talh. 276), and to all realty, e.c., an annuity ohareed 
on land {Ohantrdl v. ChantreR (1677), 37 L. T. 220). 

(m) Smith T. Smith (1801), 5 Yes. 721. 

(n) Statute pi Distribution (22 A 23 Oar. 2, c. 10), s. 6; Phineu v. Phtfimt 
Vem. 638 ; Kirkcudbright (Lord) v. Kirkcudbright (Lady) (1802), 8 

Yes* «i. 
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drawn between sums ^ven as casual payments (o) or to relieve a 
child from temporary dilBculties, and sums given to start a child in DtsbibuUon 
life or make a provision for him. The latter only are to be deemed Psrsonal 

advances by way of portion ; but if the gift is of large amount there Estate* 

is a priind facie presumption that it is given by way of portion (p). 

No general rule can be laid down as to what is and what is not to 
be considered a portion, for the time and manner of the* gift have 
in every case to be considered (3). Payments for education or 
maintenance (r), or apprenticeship («), or gifts of jewellery or 
clothing (t), or annual allowances (a), are not advances. The 
payment which is made as a provision for a child is none the less 
a portion because it will not necessarily be permanent, or because 
it is not paid directly or entirely to him; thus, where a father 
makes a provision for a son on his marriage, or a daughter's 
portion is paid to her husband who covenants to lay it out in 
land to be settled, these are advances, and the whole sum 
paid, not merely the value of the child’s life interest, is to bo 
brought into account (v). The payment must, however, bo made 
by the father in his lifetime {iv), and the doctyine does not apply 
to cases of partial intestacy as to the beneficial interest (x), nor 
does it apply to advances made by a mother, even (luring lier 
widowhood (y), nor is a widow entitled to the benefit of the 
doctrine for the purpose of ascertaining the amount of her share 
of her intestate husband’s estate, the intention being merely 
to secuye equality among the children (z). Descendants pf an 
intestate vrho take by substitution the share which their parent or 
ancestor would have taken if living have to bring into account 
advances by way of portion made to such parent or ancestor (a). 

Advances under the staifute are taken without interest up interenton 

a<ivancoB. 

To) Compare Watson v. If'aison (1804), 33 Beav. 674. 

(p) Re Scottf Langtcrn v. Scotty [1903] 1 Ch, 1, C. A., in which case Taylor v. 

Taylor (1875), Jj. K. 20 Eq. 156 was followed in preference Royd v. fioyd 
(1867), L. R. 4 Eq. 305, and Re Jilockleyt Jilvrhlcy v. Blockley iJ885), 20 (Jh. 1). 

260. As to adv an cement, hotchpot, and portions, see also titles Infants and 
CJhildiien; Trusts and Trusiees ; Wills. 

iq) Re Scott, Langton v. Scott, jupra. 

(rj Posey v. Deshouvrie (1734), 3 P. Wms. 315, 317, p. (o). 

i s) Bender v. Rose (1718), cited in Piwe?/ v, fhshouvrtr, supra, 
t) Mliot V. Collier (1747), 3 Atk. 626, 628. 

(u) Hatfeildv. Minet (1878), 8 Ch. D. 136, C.A., at p. 144, per James, li.J., in 
whion case the payments of an annuity to a child under a deed of covenant 
during the father's life were not ordered to be brought into hotchpot, but the 
value of the annuity at the death was treated as an advancement. 

(t») Weyland v. Weyland (1742), 2 Atk. 632; Kirkcudbright {Lord) v. 

Kirkcudbright (Lady) (1802), 8 Ves. 51 ; Taylor v, Taylor (1876), L. R. 20 Eq. 

165; Re Langton v. Bceit, supra. 

(w) Edwards ▼. Freema^ (XlTi), 2 P. Wms. 435. 

(flc) Be Roby, HowUU v. Newington, [1908] 1 Ch. 71, where it was held that 
Vachdl v, Breton (1706), 6 Bro. Pari. Oaa. 61, Wheeler v. Sheer (1730), Mos. 

288, and Cowper v. Scott (1131), 3 P. Wms. 119, are still good law; and see 
Twisden v. Twieden (1604), 9 Yes. 413, at p. 425. 
f Holt V. Frederick (1726), 2 P. Wma 356. 

,, Kirkeudbrigkt (Lord) v. Kirkcudbright (Lady), supra. 

]a) Proud V. Turner (1729), 2 P. Wms. 660; Weyland v. Weyland, supra, 
atp. 636; compare Re Scott, Langton t. Beott, supra. As to children of od- 
laterals, sec p. 23, post. , 
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to the death, bat from the death (inasmnoh as the distribution is 
referred back to the actual date of the death) interest at the rate 
of £4 per cent, per annum is allowed ( 6 ). 

40. PiULE No. 5, — If there are no deseendants, then, subject to 
the rights of the widow, if any, the father takes the whole of the 
estate (c). ,, 

41. Rule No. 6 . — If there are neither descendants, nor father, 
nor brothers, nor sisters, nor children of brothers or sisters of the 
intestate, then, subject to the rights of the widow, if any, the mother 
takes the whole of the estate (d) ; but if there are brothers or 
sisters, or children of brothers or sisters of the intestate, the mother 
shares the estate (or a moiety of the estate (after the first £500 has 
been deducted) if the deceased leaves a widow) equally with them («), 
whether they are of the whole-blood or of the half-blood (/). But 
the right to stand in place of a deceased brother or sister as against 
the mother is confined to children of such brother or sister, so 
that if a man leaves a mother and grandchildren of his brother, 
the mother takes the whole (< 7 ). Neither a step-mother nor a 
mother-in-law can take anything, they not being any relation in 
blood (ft)- 

42. Runs No. 7 , — If there are neither descendants nor parents, 
but a grandparent and brothers or sisters, the brothers or sisters 
take^he whole in priority to the grandparent ( 0 . 

43. Rule No. 8. — If there are no parents, but the next of kin 
(other than the widow) are brothers or sisters and children of 
deceased brothers or sisters, the estfite goes to them per stirpes, 
but this is limited to the case where there is at least one brother 
or sister living ; if all the next of kin are children of deceased 
brothers or Bisters, the distribution among them is per capita (k). 

Descendants of deceased collateral relatives of the intestate, 
other than the children of brothers and sisters, do not represent 
such collatei'al relatives {1). 

(b) Stewart v. Stcivart (1880), 15 Ch. D. 639, per Jessel, M.R., at p. 645. 
The rate has not been reduced {He Davy, Hollivgsworth v. Davy, [1908f 1 Ch. 
61, C. A., following He Hargreaves, Hargreaves v. Hargreaves (1902), 86 L.' T. 43; 
atfirined (1903), 88 D, T. 100; and not following Re Whiteford, Ivglw v. 
Whiiejora, [1903] I Oh, 889). See also Re Qilhert, Qilhert v. (Gilbert, [19083 

N. 63. 

(c) Blackborough v. Davis (1701), 1 P. Wme. 41, at p. 61. 

id) Jackson v. Prudeheme (1710), 11 Vin. Abr. 196, Executors, Z, 12. 

\e) Stai. (1685), 1 Jao. 2, c, 17, s. 7 ; Keilway v. Keilway (1726), 2 Stra. 710: 
Stanley v. Stanley (1739), 1 Atk, 465. 

(/) Croohe v. Watt (1690), 2 Vern. 124; Jtesepp v^^Watson (1833), 1 My. & K. 
665 ; Burnet v. Mann (1748), 1 Yes. Sen. 156. « 

(a) Stanley v. Stanley, supra; Be Boss's Trusts (1871), L. E. 13 Eq. 286. 

(A) BuUand {Duke) v. Rutland {Duchess) (1723), 2 P. Wms. 209, 216. 

(0 Winchelsea {Earl) ▼. Nordiff Freem. (oH.) 95 ; Norberry y. Richards 

(undated), cited 3 Atk. 763 ; Evelyn y. Evdyn (1 754), 3 Atk. 762. 

^ Be Boss's Trusts, supra, per Wickens, V.C., at p. 293; Lloyd y. Tench 
(1751), 2 Yes. Sen. 213, per St&angb, M.E., at p. 216; Walsh y. Walsh 
(1695), Preo. ®i. 54 ; Bowers v* Littlswood (1719), 1 P. Wms. 594. 

(1) Statute of Distribution (32 4b 23 Oitf. 2, c. 10), s. 4 ; Carter y. Orawleu 
(1681), T. Eaym. 496 ; Caldicot v. Smith (1683), 2 Show. 386, 
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44. Bulb No. 9. — In all other cases, subject to the rights of the 
widow (if an^) the estate goes to the nexf of kin ascertained in 
accordance with the civil law rale, namely, qwt persona tot gradus, 
computing up from the intestate to the common ancestor and 
then down again to the claimant, the next of kin of equal degree 
sharing equally inter se, and no priority being given to males over 
females (m), or to the whole-blood over the half-blood Thus, 
the aunt of an intestate is in the same degree as his nephews, 
for each of them is three steps removed (namely, in the case of 
the aunt, the father, grandfather and aunt ; in the case of 
the nephews, the father, brother and nephew), and shares with 
them equally per capita (o). So an uncle takes before a cousin of 
the intestate, and a grandmother takes before an uncle or an 
aunt(p), and a nephew or niece takes before a grandnephew or 
grandniece (9), while a great-grandparent and an uncle or aunt 
take in equal shares (r). 

The children of deceased brothers or sisters of an intestate do 
not have to bring into account advances made to their parent (s). 


Part V. — Escheat and Right to Bona 
Vacantia. 

« • 

Sect. 1. — Escheat of Real Estate. 

46. Escheat is the right whereby land of which there is no longer 
any tenant returns, by reason of tenure, to the lord by whom, or 
by whose predecessors in title, the tenure was created (t). It is not 
strictly a reversion, as there cannot be a reversion expectant upon 
an estate in fee simple (a), nor is it accurate to spe^i'^ of the lord as 
taking the land by w’ay of succession or inheritance as if from the 
tenant. The tenant’s estate, subject to any charges upon it 
which he may have created, has come to an end, and the lord is in by 


(m) Meiitrey v. Pettg (1722), Free. Oh. 593 ; Thomas v. Kdleviche (1749), 1 

Vea. Sen. 333 ; Moor v. Barham (1723), cited 1 P. Wins. (6th ed.) 63. » 

(n) Watt V. Crooke (1690), Show. Pari. Gas. lOS. 

(e) Lloyd v. Tench (1761), 2 Voe. Sen. 213. 

Ihid.^ per Strange, M.R.. at p. 215 ; Blackhorough v. Davis (1701), 
1 F. Wms. 41 ; Woodroff v. Wickworth (1719), Free. Ch. 527 ; Mentrcy v. Betty 
(1722), Free. Ch. 693. 

M Pett V. Pett (1700), 1 Salk. 260. 

(r) Lloyd v. Tench^ eupra^ at p. 215. 

(a) Re Out, Gist v. TimoHl!^ >1906] 2 Ch. 280, C. A. 

W A.-G. o/ Ontario v. Mercer (1883), 8 App Cas. 767, P. 0., per Ijord SelbornB, 
L.U., at p. 772 ; ** Escheate is a term of art and derived fi^ tiie Freiich word 
eachmU that is cadere exeidere or accidere and signifyeth property when by 
Mcident the lands fall to the lord of whom they are holden (Co. Litt. 13 a; 
ibid. 92 b ; and see Termes de la Ley, Escheate ; 3 Com. Dig. tit. Escheat (A. 1) ; 
May and Bannhter v. Street (1688), Cro. Eliz. 120). For escheat, see also%tlM 
Copyholds, Vol.VllI.,pp. 54 HEALPRorEiixY ANDCnAixELsREAL; at 
to the procedure on escheat, see title Crown PbactiCX, Vol. X., p. 35. 

(o) A.-G. o/ Ontario ▼. Mercfr, supra. 
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delicttm 
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60. An esoiieat mast arise either j 

dfjectum tenentU (r). Escheat propter delietum tenentis is con£n^ 
to cases of ontlaarry, for escheats and forfeitures to the Crown in 
all oases of treason, felony, and felo de $e have been abolished since 
the 4th July, 1870 (<)• Outlawry in civil proceedings has been 
abolished (t), but in criminal proceedings, though almost obsolete, 
it has not, been abolished, and a sentence of outlawry would still 
carry with it the penalty of forfeiture (u). 


Escheat 

propter 

dofeotim 

tonentU, 


51. Escheat propter defectum tenentii occurs where the last owner 
dies intestate as to the land and without any heir. In this event 
(which most commonly occurs where a bastard (v) has become 
possessed of lands as purchaser, and dies intestate without issue) 
the lord or the Crown, as the case may be, re-enters in right of his 
or its former ownership, the estate which was granted having eome 
to an end (a). 


To whom 52. Escheat is to the mesne lord if he can be found ; but as 

land escheats, aince the year 1290 sub-infeudation has been forbidden (b), in the 
great majority of cases there is no record of the mesne tenure, and 
the escheat is to the Grown as the lord paramount of the whole 
soil of the country, or to the Duchy of Lancaster in cases within 
the Duchy (c). Copyhold land cannot escheat to the Crown unless 
the Crown is lord of the manor of which the copyholds are held (d). 

(r) Oo. Litt. 13 a, 92 b. 

(«) Tho date of the passing of the Forfeiture Act, 1870 (83 & 34 Vitt. o. 23), 
•* 1, Before this Act was passed a conviction of treason or felony or a judg- 
ment of outlawry or an aljuratio reyni (as to which, see 4 Bl. Com. 327) was 
held in law to cause corruption of tho blood. No inheritance could be claimed 
through a person whose blood was corrupt, and the Crown became entitled to his 
lands during his Ufe, and for a year, day, and waste (1 Coro. Dig. 618; 22 
Vin. Abr. 550). In cases of high treason the (hrown became absolutely entitled to 
the convict’s lands ; but in the other cases the lord was entitled subject to the 
right of the Crown during the life of the person convicted and for a year, day, 
and waste ; but the Crown, of course, also became absolutely entitled if no person 
could prove his title as lord (4 Bl. Com. 378, 381). S. 10 of the Inheritance 
Act, 1833 (3 & 4 Will 4, o. 106), provided that after the death of an attainted 
person his descendants might trace their descent through him as if he had not 
been attainted. Jjands hmd in gavelkind were forfeited by a conviction for 
treason, but not for felony H Doctor and Student, Dialogue 1, o. 10; Bobinson 
on Gavelkind, 6th ed., pp. 176, 180). Copyholds were forfeit^ to the lord, not 
toicthe Crown (ComwallU {Lord) Ca$e fl683), 2 Vent 38, 39). The estates of 
inheritance of a man who died a felo ae ee did not escheat to the Crown, but 
passed to his heir-at-law (Norrio v. Chambree (1861), 29 Beav. 246). 

(<) Civil Procedure Acts Bepeal Act, 1879 (42 & 43 Viet. c. 69), s. 3. 

(tt) The procedure in these cases, which is nighly technical, is stated in rr. 88 
—110 of the Crown Office Buies, 1906. See title Criminal Law and Proce- 
DUBB, Vol. IX., p. 481. 

(v) A bastard is nulliue filiuM (Oo. Litt 3 b.) ; and see title Bastardy, Vol. II., 
pp. 438 eteeq. « ' 

(а) Burgen v. WheaU (1760), 1 Eden, 177 ; 2 Oo. Inst. 64. 

(б) Statute Quia Emptores, 1289 (18 £dw. 1. stat 1, c. 1). 

(c) Dyke v. Walfcrd (1846), 5 Moo. P. 0. 0, 434 ; Megii v. Johneon (1780), 2 
Doug. (k. B.) 642, per Lord Maksitbld, O.J., at p. 648 ; and see Intestates 
Estates Aot, 1684 (47 & 48 Viot c. 71), 8, and title CoNSTiTunoNAL Law, 

Vol* VII., pp. 217 ef sm. As to escheat in the Duchy of Cornwall, compare 
Cornwall {iMieitor of Duchy) w. Canning (1880), 6 P. D. 114. 

{(i) Walker ▼. Iknne (1798), 2 Ves. 170. See title Cobtholds, YeL VUL, 

pw 66. 
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* Ab the Land Transfer Act, 1897 (e), does not bind the Grown, 
it would appear that escheated real estatG vests in the Crovm Escheat of 
and not in the legal personal representative, so that where the Beal Estate, 
solicitor to the Treasury applies for a grant to him, as the represents- of 
tive of the Grown, of administration of the estate of a person who has LandTranstn 
died without issue a bastard and intestate, the proper form is to ^897. 
grant letters of administration of the personal estate only^(/). 

The right of the Crown to an escheat can be barred by adverse Barring 
possession (g)» Crown rights. 

53. Property which has escheated to the Crown may in certain Regrant of 
cases be granted to the family of, or to persons adopted as part of 
the family of, the person whose estates the same have been, or to 
the person discovering the escheat (h), and upon application being 
duly made this may be done by way of waiver of the right of the 
Grown (i) ; but subject as above, the Crown cannot grant any real 
estate alleged to be escheated until after an inquisition finding the 
title thereto has been returned to the Central Office of the Supreme 
Court of Judicature (A:). Such inquisition should find of whom the 
estate was held, and if it does not so find, any person aggrieved is 
entitled to obtain from the High Court of Justice an order for the 
taking of another inquisition (l), but no inquisition can prejudice 
any rights \Yhich at the time of the death leading to the inquisition 
were vested in some other person {m). 

64. The rights of a mesne lord taking by escheat are similar to E‘5choatfl to 
those of the Crown (?i), but some act of the lord is requisite to perfect 
his title ; the actual possession of the land cannot bo gained until he 
enters or brings his action to recover the land(o). And since 
the 4th of July, 1870, the lord has had no right to escheat propter 
delictum tenentis (p). His right to escheat propter defectum tenentis 
has since the 29th of August, 1838 (q), been subject to the payment 

(e) 60 & 61 Viet. c. 66. 

(/) Iti the Qoodi of Hartley ^ [1690] P. 40. Where, on the oth» r hand, a creditor 
of the intestate applied for administration, the grant was made “in respect of all 
the estate of the deceased, which by law devfdves to and vests in the legal porsonnl 
representative ” leaving the question open Un the Gmnla of Ball ^ [1902] W. N. 

226). See title Constitutional Law, Vol. VIL, pp. 178, 209. 

ig) TuthUl ▼. Rogers (1844), 6 I. Eq. B. 429. 

(A) Grown Private Estate Act, 1800 (39 & 40 Geo. 3), c. 88 ; Crown La pd^ 

Act, 1819 ^59 Geo. 3), c, 94; Intestates Estates Act, 1884 (47 & 48 7iot. c. 7l) 

B. 6 ; and compare Moggridge v. Thackwell (1803), 7 Yes. 36, at p. 71 ; Mason v. 

A,^G, of Jamaica (1843), 4 Moo. P. 0, C. 228, 

(♦) Intestates Estates Act, 1884 (47 & 48 Vict. o. 71), s. 6. 

\k) Escheat (Procedure) Act, 18tt7 (60 & 61 Vict. c. 63), s. 2 (3). 

(l) Ibid,, 8. 2 (5). 

(m) Ibid,, 8. 2 (4). For the rules made \inder this Act, see Statutory Buies 
and Orders Bevised, Vol. ^LV., ^scheat, England. As to the inquisition of 
escheat, see title O&owN Pkactioe, Vol. X., p. 36. 

in) pp. 24 et seg., ante, 

Co) 3 Cm. Dig. tit 30, pi. 9. 

Ip) Forfeiture Act, 1870 (33 d: 34 Viet o. 28). s. 1. Prior to 4th July. 1870, 
in cases of felony, other than high treason, the land escheated to the lord 
vabject to the Crown’s right to a year, day^ and waste. A remainder or reversion 
in fee was the subject of escheat just as much as an estate in possesnoa (Bxo. 

Abr. tit. Prerogative, pi. 26). 

(g) Administration of Estatea^Act, 1833 (3 ft 4 WilL 4, e. 104). 



28 


Descent and Distribdtion. 


saoT. 1. 
Esdieat of 
Real Estate. 


Horn 

vacantia^ 


When 
executors 
take ai^ainst 
the Crown, 


of the debts 6l his tenant, even though such debts were not charged^ 
by the tenant on his lands (r). The Intestates Estates Act, 1884, 
appears to be as much in favour of the mesne lord (if any) as of the 
Crown (s). 

Sbot, 2. — jRi^ht to Personal Estate. 

55. Thp Crown is entitled to goods which have no other owner, 
commonly called hona vacantia (t). This right is one of thejfttra 
rtvjalia which have been inherent in the Crown from the earliest 
times (u). It extends not only to the property of persons who die 
intestate leaving no next of kin (a), but also to personal property 
other than a leasehold interest in land (b) held in trust for a corpo- 
ration aggregate which has been dissolved (c), to the proceeds of 
sale of real estate sold by a tenant for life, and paid to trustees 
appointed under the Settled Land Acts, 1882 to 1890(d), and to 
moneys held by trustees for a purpose which has failed (e). But it 
is doubtful whether the Crown is entitled to things consisting 
purely of legal rights of action, such as debts. It may be that they 
are extinguished (f ). The Crown is also entitled to property in 
this country belonging to a foreigner who has died abroad intestate 
and without next of kin, although by the law of his domicil such 
pro 2 )erty would go to the foreign State (g). 

56. Where a testator appoints an executor, or executors, but 
does not 'make any disposition of his residuary personalty, or makes 
a disposition which fails, the residuary personalty is taken by the 
executor or executors beneficially, and if more than one as joint 
tenants, unless on the true construction of the will the testator has 
signified his intention that they shall not take beneficially, in which 
case, the Crown takes the residuary personalty as bo7ia vacantia (ft). 
The Executors Act, 1830 (i), does not alter the old law as between 
the executors and the Crown, and it is therefore prosier to consider 
the decisions before the date of that statute, as well as those 
subsequent to it, in order to ascertain what language indicates an 
intention that the executors are not to take beneficially (ft). The 


(r) Evans v. Brown (1842), 5 Beav. 114 ; Hughes v. Wells (1852), 9 Hare, 749. 
(8) See p. 24, an^c. The commouost case of escheat to a inesDO loi-d arises in 
the case of copyholds, as to which see title Copyholds, VoL VIII., pp. 54 et stq. 
Dyke v. Walford (1846), 5 Moo. P. C. C. 434 ; Taylor v. Hny garth (1844), 
14 Sim. 8 ; Powell v. Merrett (1863). 1 Sm. & O. 3ttl ; and see title OoHSTlTU- 
TioNAL Law, Yol, YIl., p. 209, 

a Dyke v. Walford^ supra, 

Tq^lor ▼, Haygarth, sujpra ; Powdl v. Merrdt^ supra. See also title 
Constitutional Law, Yol. YlI., p. 209. 

I h) Hastings Corporation v. Letton & Sims, [1908] 1 £. B. 378. 
c) Be Higginson and Dean, Exports [18995 ^ Q- 325. 

a) Be Bond, Panes v. A.^0., 1 Ch. lo. 

e) Ounnack v. Edwards, [1896] 2 Cn. 679, C. A.; Braithwaite v. A.-G'., [1909] 
1 Oh. 610. 

(/) Ms Higginson and Dean, Has parte supra, at p. 332. 

(o) Bs Bametfs Trusts, [1902] 1 Oh. 847. 

Read v* Stedman (1859), 26 Beay. 496, and oases oited in notes (o) (p), 
P- 

(i) 1 1 Heo. 4 A 1 Will. 4, a 40 ; see p. 16, note (n), ante, 

(k) Bead v. Stedman, eupra; Be Knowles, Boose y. Chalk (1880), 28 W. B. 975. 
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* rules laid down in those decisions are not to be extended as against , *• 

the executors (i). • Bight to 

Parsoxial 

57* There must be on the face of the will a ** strong and Estate, 

violent ” presumption that the executors are not to take bene- 7 — , 
ficially(m); but it need not be irresistible " (n). Thus, the 
presumption is raised by the gift of a pecuniary legacy to a sole intention th^t 
executor (0), or by equal pecuniary legacies to all the executors (p), 
since it cannot be thought that the testator would expressly give a ^ 
part when he is also giving the whole. But a legacy to one only of 
several executors (3), or unequal pecuniary legacies to them(r), or 
equal pecuniary legacies in addition to different specific gifts (/?), 

^vill not be held to show an intention that they are not to take 
lieneficially, since if they took as executors, they would take in equal 
shares. 

If it is clear on the face of the will that the testator intended his indication 
executors to take as trustees, they cannot take beneficially (f), and 
it makes no difference that the property is given to them in their 
own names and the appointment as executors is contained in a 
subsequent part of the will (a), or that only one of several executors 
is expressed to take as a trustee (6). But expression of an intention 
that the executors are to be trustees of part of the estate is no 
ground for inferring that they are intended to be trustees of the 
whole (c). 

58. Expressions in the will showing that the testator intended other 
to pass only such property as he specifically mentioned (d), or indlcft. oDBof 
intended to make a further disposition of such of his property 


(2) A.-Q. V. Jeffery s, [1908] A. 0. 411. 

(m) Dacre v. PaVricluon (1860), 1 l>rew. & Sm. 182, 

(7i) Pratt V. Sladdeji (1807), 14 Ves. 193. 

(0) Avdrovtn v. PoHh fane (1745), 3 Atk. 299; Uniuhart v. King (1802), 7 
Ves. 225 ; Ommaney v. Butcher (1823), Turn. & E. 260. 

(р) A,^0. V, Tornkiyis (1754), 1 Amb. 216; Middleton v. Spuer (1783), 1 Jiro, 
C. 0. 201; Noune v. Finch (1791), 1 Ves. 344; Taylor y. Hay garth (1844), 
14 Sim. 8; Cradock v. Owen (1854), 2 Sm. & Q. 241 ; Haltmanh v. Barret (1861), 
3 De G. P. & J. 279, C. A. ; Chet^ter v. Cheater (1871), L. E. 12 Eq. 44 4. 

(9) Cloyne (Bhho^i) v. Young 0750), 2 Ves. Sen, 91 ; Bennel v. liaichelor 
(1789), 3 Bro. 0. C. 28; Pratt v. Sladden, supra, 

(r) Griffiths v. Hamilton (1806), 12 Ves. 298; Ba Knowles, Roost v. Chalk 
(1880), 2 • W. E. 975. 

(s) A.-G. v. Jefferys, [1908] A. 0. 411. 

(t) North (Lord) v. Purdon (1752), 2 Ves. Sen. 495 ; A.-G. v. Tomkins, supra ; 
Bennety, Batchelor (1789), 3 Bro. C. 0. 28 ; Murkleston v. Brown (1801), 6 Ves. 
62; Veiey v. Jamson (1822), 1 Sim. & St. 69; Taylor v. Haygarth, sujrra; 
Johnstone v. Hamilton (1865), 11 Jur. (n. 8 .) 777 ; Chester v. Chester, supra. In 
Ireland it has been held that the mere fact that persons are appointed in the 
same sentence to be trustees and executors is a sufRcient indication of a 
testator’s intention that they ai^ not to take beneficially (Dillon v. Reilly (1881), 
9 L. E. Ir. 57). As to the admission of parol evidence, see BacorCs Will, 
Camp ▼. Coe (1886), 31 Ch. D. 460. 

(a) EUcock y. Mapp (1851), 3 H. L. Gas. 492; Read v. Stedman (1859), 
26 Bear, 496. 

(h) MUnes v. Slater (1803), 8 Ves. 295, at p. 308 ; Griffiths v. Hamilton, supra, 

(с) BaUeley v. WindU (1786), 2 Bro. 0. 0. 31 ; Dawson v. Clarke (1811), IS 

Ves. 247. * 

(k) Urquhart v. King (1803), 7 Ves, 225 
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as he did not specifically deal with («), or imagined that he had in * 
fact disposed of the whole of his property (/), are sufficient to defeat 
the executor’s claim to take beneficially. And where a testator 
uses language implying that he is imposing a burden rather than a 
benefit on his executors, the inference is drawn that he intends 
only to confer on them the office, without any possibility of 
benefit (<7). 

A declaration in the will that the testator intends his property to 
pass according to law was sufficient to oust the executors in favour 
of the next of kin {h) and, presumably, is still sufficient to oust 
them in favour of the Crown. 

59. In cases where a person has died intestate and it is considered 
that his property belongs to the Crown as boiia vacantia, letters 
of administration are taken out by an administrator for the use 
and benefit of the Crown ; and tlie duty of the administrator is to 
get in the estate, pay the debts of tlio intestate, and account for 
the balance for the use of the Crown (i). At the present time the 
proper person to take the grant of administration is the Treasury 
Solicitor, who is a corporation Bole(jf) and deals with the property 
according to rules made in pursuance of the Treasury Solicitor Act, 
1876 (k). 

60. Where administration is taken out by the Treasury Solicitor 
or other nominee of the Crown, and the next of kin.subsequeJitly 
appear an*d make good their claim, tliey are entitled to recover the 
property from the Crown ; but if the Sovereign to whTom the 
property has been handed over is dead before the claim is established, 
the right of the next of kin appears to be against his executors, 
not against his successor (0* Interest is payable by the Crown 
as from tVie date when the property came to the hands of its 
nominee (in). 

61. All actions and proceedings by or against the Treasury 
Solicitor, or other nominee of the Crown for the recovery of personal 
estate of an intestate which has been received by the Crown as bona 
vacantia, are of the same character, and are brought, instituted, and 
carried on, and are subject to the same rules of law and equity 
(including the rules of limitation under the Statutes of Limitation 

, pjj^otherwise) in all respects as if the administration had been granted 
to the Treasury Solicitor or other nominee as one of the next of 


(e) Mordaunt v. Husiey (1798), 4 Ves. 117 ; Menc€ v. Mtnce (1811), 18 Vea. 
348 

(/) Oirattdy, Ilanhury {ISll), 3 Mer. 160. 

(jf) North {Lord) v. Furdon (1752). 2 Vea. Sen. r 495; Oiraud v. Hanbiiry, 
mpra; Brciddon v. Ferrand (1827), 4 Riisa. 87.* 

(A) Crafty (Lord) y. Bale (1807)t 14 Vea. 307. 

(f) AfBffit V. Johmon (1780), 2 Doug, (k.b.) 642 ; R y, Sutton (1670), 1 Wma. 
Baund. 271 b, n. 1. 

ij) See title Oonstitutionai# Iaaw, Vol. VII., p. 78. 
it} T^aaury Solicitor Act, 1876 (39 & 40 Viet. o. 18), a. 4. 
il) A.-a y. Kohler (1861), 9 H, L. Gas. 664, at p. 672. 

(f») Jhid. ; Tartington v. (1869), L. R 4 H. L. 100; Re Dewell, Edgar 

V* Riynold% (1868), 4 Drew. 269, 
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*km of the deceased (n). No information or other proceeding on 
the part of the Crown can be filed or instituted, and no petition 
of right can be presented in respect of such personal estate or any 
claim thereon, except within the same time and subject to the same 
rules of law and equity in and subject to which an action for the 
like purpose might be brought by or against a subject o). 

62. Where an estate is administered b; an executor dr admini- 
strator who hands over the balance to the Grown because he cannot 
discover any next of kin to the deceased, the next of kin are entitled 
to treat this as a breach of trust, and to proceed against him and 
make him responsible, but their right is against the executor or 
administrator personally, and not against an administrator subse- 
quently nominated by the Grown, unless the latter makes himself 
personally responsible, c.p., by taking out letters of administration 
de bonis non (p). 

63. The Grown is not liable to pay interest to next of kin who 
subsequently prove their title in respect of property handed over to 
it by an executor or administrator who has administered the estate 
and handed over the balance to the Grown 'because be cannot 
discover any next of kin (q). 

64. The right to bona vacantia within the Duchy of Lancaster is 
vested in the Grown by a separate title (r) ; and that to bona vacantia 
within the Duchy of Cornwall is vested in the Prince of 'Wales as 
Duke of* Cornwall (s). The jura regalia relating to property Witliin 
the County Palatine of Durham have been separated from the 
royalty or franchise of the County Palatine and revested in the 
Crown (t). 


,SaoT. S. 

Bight to 
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Liability of 
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Interest. 
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I n) Intestates Estates Act, 1884 (47 & 48 Yict. c. 71), a. 2. 
n) Jbtd., 8. 3. See title Executors and AniiiNiSTHATORB. 

p) A.-G. V. Kohlffr (1801), 9 II. L. Gas. 654, at p. 672. 

q) Re OoBTrvan (1881), 17 Ch. D. 771, G. A. 

r) See title Constitutional IjAW, VoL VII., pp. 217 et eeq, 

s) Ihul.f pp. 228 et eeq.; Cornwall {Soliciior of Duchy) v. Canning (1880), 
6P. D. 111. 

(0 See title Constitutional Law, Vol. VIL, p. 216. 
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Part I. — The Nature of Discovery. 

65. -The term “ Discovery ” is used to describe certain processes 
by which a party to a civil cause or matter (a) is enabled to obtain 
from the opposite party information ii^ writing and on oath relating 
to the questions of fact (6) in dispute between them for the 


(a) A. atudamuB to enforce a dnl light (Jt. v. AmbetgaU de. Bail. Co. 
(1862), 17 Q. B. 967), an inloimation in the natute of a guc mnraNto (B. 
V.' SheHiff (1789), 3 Term Bep. Hi), and prooeedings in the Diroroe Court 

i ilardoMi v„j|foRm{^ (1874), L. £, 2 Sa A Div. 374), ere civil proceedingB. 
Le to crimiaal oasec, see iw Obuuul Law ahd PBoonma^ ToL rr. , 
p. 387. 

{b) Mattsn ol law gaanoi bs tbs sobject-ihatUir of diaoovsry (sss Flight ▼. 
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porpose ol preparing for the trial of the oai^ or o! perfecting the 
j advent delivered, or for the purpoee of enabling the jadgment 
when perfeeted to be carried into moot. Dieoovery for the latter 
parpose is called Discovery in aid of execution/’ and is essentially 
different from discovery for the former purpose^ since it consists of 
oral examination as opposed to written, and is of the nature of a 
cross-examination, whereas the former is much less ettensive in 
scope. The modes of discovery for the former purpose are really 
three in number, namely, disclosure of the existence of documents, 
inspection of documents, and interrogatories, but the term Dis- 
covery ” is often used as meaning the two former modes considered 
as one. In this article the term “ Discovery ” is used as applying 
to these three modes unless the contrary is stated, and not to 
discovery in aid of execution (c). 

66. The extent to which discovery may be called in aid by a 
party will be discussed in connection with tho various forms dis- 
covery may take (d) ; but, generally, it extends to enable the one 
party to get information on oath from the opposite party relating 
to any relevant facts material to the question in issue which are in 
the possession of the latter, and it does not matter whctlior such 
facts are required as evidence or in aid of proof, or to avoid the 
expense or delay of proving them in some other way, nor whether 
the applicant already knows tlie facts or could prove tfiem in some 
other way (r). Discovery may be granted when tlie facts sought to 
be obtaflied will prove even tho whole cause of action, or substantiate 
the entire defence (/). There are certain restrictions on the right 
to discovery which are dealt with hereafter (g), 

67. With respect to actions in the High Court, the practice 
and procedure as to discovery are governed by the Rules of the 
Supreme Court, made under the Judicature Acts (fc), so far as such 
rules exist (i). Where, however, no provision is uade by rules 
the practice formerly obtaining in the Court of Chancery (.7), and 
even the old common law practice, whether under the Common 
Law Procedure Acts or otherwise, so far as it does not conflict with 
that formerly obtaining in the Court of Chancery, may be resorted 


Rohxfum (1844), 8 Beav. 22, 33; lloffnmnn v. (1869), 4 Ch. App. 673^ ' 

Whatefey v. Orowitr (1855), 5 E. & B. 709). 

8 For discovery in aid of execution, eeo title Exkoution. 

) See pp. 58, 67, 92, po&t 

(e) V. Qa$Ma (1882), 20 Ch. D. 619, 626 e< «cg., C. A. ; Finch v. Finch 

(1762), 2 Ves. Sen, 491 ; Chadwick v. Ohadivick (1852), 22 L. J. (OH.) 29 ; 
Grumbrecht v. Parry (1883), 32 W. B. 203 ; BusVtob v. White (1876), 1 Q. D. 
423, 0. A. ; BodedUr. Tayhr (1873), L. R. 9 Q. B. 79, 82. For adinissions of 
facts under E. S. 0., Ord. 32, se# titles Bvidekce ; PiucnoB A 2 n> Peoceduke. 

(/) See HodsciU v. Taylor, iupra ; Acheacn v. IJenry (1871), 6 L E. 0. L. 496; 
McFadun v. Liverpool OorporoA%on (1868), L« E. 3 Exen. 279. 


(p) Seepp. 67, 72, post. 
a) E. i, 0., Ord. 31. 

\%) JvMM V. Afonte Video Gm Co. (1880), 5 a B. D. 666, 667, C. A,: BdlotBOW 
V. Fuher (1882), 10 a B. D. 161, 168, 0. A.; Kearsleg v. Philips (J883), 10 
Q. B.D*466,4^0.A. 

0) B. S. 0., Ord. 72, r. 2; Wilson v. Ohureh (1878), 9 Ch. D. 562, 654; 
A.-u. V. Ooikill, supra, at pp. 625, 626, 530. , 


* 
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to or followed '(&)• Where there is a variance the rules of equit; ' 
prevail (Z). 

08 . It has been said that the Judicature Acts have not altered 
the law with regard to discovery, but the practice merely(m), neither 
tile right to grant it nor to refuse it having been enlarg^(n) 
or diminished (o). But it does not follow &at the provisions 
of the Acts do not affect the substance as well as the form of 
the procedure by means of which these rights are to be ascer- 
tained (p), and in one sense of the word they may be said to alter 
the rights, and to enable a party to obtain discovery where it could 
not previously have been had eitlier at law or in equity. For 
instance, where the auxiliary jurisdiction of the Court of Chancery 
was sought to procure discovery by a plaintiff suing at law on his 
legal title, if the defendant pleaded that he was a bo7id fide purchaser 
for value without notice, the plea was a complete answer to the bill, 
though this did not hold good where the court of equity had con- 
current jurisdiction. Now the plaintiff in every action is entitled to 
discovery as ancillary to the relief he claims (q). 

And again, a coCirt of equity in the exercise of its auxiliary 
jurisdiction woujd refuse its aid to enforce discovery in some actions 
of tort, though it was enforced in common law actions under the 
powers of obtaining discovery given by the Common Law Procedure 
Acts. Noyr, however, it may be obtained in every action (r), notwith- 
standing the rule as to the prevalence of equitable principles under 
the Judicature Acts, since it has been held that the rule has no 
application where an action is properly brought in a court which 
has power to enforce discovery by interrogatories (a). 

Any right to discovery which existed under the old practice by 
bill in Chancery can now be enforced under the Rules of the Supreme 



Anderson v. Bank of 
Steamship Co. v. 
Bokkow V. Fisher 

(1882), 10 Q. B. D. 161, 0. A., at p. 168 ; Dalrymple v. Leslie (1881), 8 Q. B. D. 
5, 7; A.-a. V. Oaskill (1882), 20 Cb. D. 619, *530, 0. A.; aud Bade v. Jacobs 
(1877), 3 Ex. B, 336, 337, 0. A, 

S Bustros V, White (1876), 1 Q. B. B. 423 ; Anderson v» Bank cf British 
mhia, swrra^ at pp. 604, 668 ; Bokkow v. Fisher, supra ; Atherley v. Harvey 
^877), 2 Q. B. 1). 524, 628 ; Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 26 (11). 

(m) Kearshv v. Philips 10 Q. B. B.466, 0. A. ; Humiingsv. Williamson 

(1883), 10 Q. B. B. 469, 462 ; Ind, Coope ds Co. v. Emmerson (1887), 12 App. Cas. 
300, per Jjord Watson at p. 309. 

(nj Hunnings v. Williamson, stwra, at p. 464 ; Roberts v. Oppenheim (1884), 26 
Ch. B. 724, 729, 733, 0. A. ; LyeU v. Kennedy (1883), 8 App. Oas. 217, per Lord 
SxtLBOKNX, L.C., at p, 223; but see Bokkouf v. Fisher, supra, per Baooallat, 
at p. 166, and Philips v. Philips (1879), 40 L.<T. 816, per Lindlet, J., at 
p.82l. 

(o) Bustros V. supm, per Jkssel, M.B., at p. 426; Philips v. Philips, 

mtpra ; BdbetU y. Oppenhtimy iapray at p. 733. As to the discretion confexted 
by B. S. 0., Ord. 31, rr. 12, 18, see pp. 69, 107, post. 

(p) Indf Coope Co. v. Emmerson, supra, per Lord Watson, at p. 300. 

per Lord HbbsobXLXi, at pp. 310, 311. 

(r) Lydl Kennedy, eupra^ per Lord Fitzoeraij), at pp. 233, 234. 

(a) Fisher v. Owen (187S), 8 Oh. D. 646, 0. A., per Cotton, L.J*., at 
p. 664, 
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Court (b), and any priticipleB which previoiyily existed in the Oonrt * Bawi. 
of Chancery ate now binding in all divisions of the High Court (c). Tbs 
So, also, the Jndiosture Acts have not done away with any right to Hatora of 
discovery which existed at common law before any statutory powers 
were conferred upon the common law courts (d). 

69. In former days it was often necessary to resort to the Court Action for 
of Chancery and commence a suit by bill there for the purpose 

alone of getting discovery. But from the time of the passing of the 
Common Law Procedure Acts and the Judicature Acts this practically 
ceased to be necessary. Instances of such actions are now rarely 
met with, since any discovery formerly obtainable only by bill in 
Chancery can now be obtained in an action in any division of the 
High Court (c). 

But in some cases an action for discovery will still lie, e.g., at the 
suit of the owner of a trade mark against shipowners who have 
shipped goods bearing counterfeits of the plaintiff’s trade mark for 
discovery of the names of the consignors of the goods against whom 
an action is contemplated (/). An action will not, however, be 
entertained for the purpose of getting discovery in aid of proceed- 
ings in an inferior or foreign court which has power to compel 
discovery {g), nor in aid of proceedings to be commenced in England 
for the recovery of land situate out of the jurisdiction, since the 
proper course is to sue in the foreign court (h). 

70. Anoflier mode of enforcing discovery is by writ of mandamus. Dtoootery by 
This method is practically confined to public documents or to 
documents of public companies (i), and lies outside the scope of 

the present article {k). 


Part il. — Discovery in Genural. 

Sbot. 1. — In what Proceedings Discovery may be granted. 

71. Discovery may be ordered in any ‘‘ cowse ” or “ matter ’’ (/). Generally. 
“Cause,’* as used in the Judicature Acts, includes any action, suit, 
or other original proceeding between a ))laintiff and defendant, ' 

(b) Ra'insden v. jBrrarfcy (1875), 33 L. T. 322, 323 ; and see Eadt v. Jawhs 
(1877), 3 Ex. D. 335, 337, 0. A. 

(c) Anderson v. Bank of British Coltt/mbia (1876), 2 Oh, D. 644, C. A., at p. 65H. 

(rf) Brown v, LieLl (1885), 16 Q. B. D. 229, 230. See os to diacovery rating 

to 8hip*8 papers, p. 65, ;posi, 

(e) Bamsden v. Brearley^ supra, 

(/) Orr V. Di^er (1876^} 4 0^* D. 92, See lor another instance, Ainsuforth v. 

BtarJcU, [1876] W. N. 8. 

(a) Dreyfus V, Peruvian Ouano Co. (1889), 41 Oh. D. 151, 167. 

Reiner ▼. Salisbury {Marguis) (1876), 8 Ch. D. 378, 385. 

\i) See B, v. SouthwM Corporatwriy Elm parte Wrightson (1907), 97 L. T. dSlt 
R, ▼, Bradfard^mrAvan Rural District Council^ Ex parte Thornton (1908),99 Ii,T. 

89 ; Davies v. Chs Light and Coke Co,, [1909] 1 Ch. 248, 253, affirmed ££909] 

1 Ch. 708, 0. A. ; Bank of Bombay v. Suteman Somji (190 8), 9 9 L. T. 62, P. 0. 

(At) See titles Compaiues, VoL V. ; Oobpobationb, Vol. TUL, p. 323 ; Caowir 
Praotice, Vol. X., p. 81. 

(0 E. 8. 0., Old. 31. IT. 1, 12, 
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SxcT. 1 . « any crimittal proceeding bj the Grown of a civil natore, wbile 
In what ** matter** includes eveiy proceeding in court not in a cause (m). 

Proceedings it includes a motion to set aside an award (n). The right* there- 
fore* exists in all actions in the High Court, including actions for 
i^®covery of land (a), actions for specific performance when the 
gran ea. challenges the plaintiffs title in some particular 

respect ( 6 ), und actions for conspiracy (c) ; in proceedings under the 
Palents and Designs Act and the Trade Marks Acts (d) ; in inter* 
pleader proceedings (e) ; in proceedings under a reference to an 
oiBcial or special referee under s. 14 of the Arbitration Act, 1889 
where either the court or the referee may order discovery (j). But 
after an action and all matters in difference have been referred to 
arbitration by consent, the court has no power to order discovery (ft). 
Discovery may also be granted in third party proceedings (i) ; pro- 
ceedings under the Companies Acts (. 7 ) and Copyright Acts (ft); 
proceedings by mandamus to enforce a civil right (Z) ; an inquiry 


(m) Judicature Act, 1873 (36 & 37 Viet. 0 . 66), s. 100 ; E. 8. C., Ord, 71, r. 1. 

(n) Bs Fenner Lord, [1897] 1 Q. B. 667. 0. A. 

(a) Lyell v. Knmedy (1883), 8 App. Cas. 217 (reversing 20 Oh. D. 484); 
^yrm 11 nt•Te V. IJayley (i882), 46 L. T. 711 ; Fortetnu v, Forteacne (1876), 34 L. T. 
847 ; Neyf Briiuh Mutual I u vestment Co, v. Fted (1878), 3 0, P. D, 196; Miller 
V. Kirvmnf [1903] 2 1, R. 118; Eyre v. Rodgers (1891), 40 W. R. 137. ^ Where 
thd claim to rc^cover poasesRion is founded on an alleged forfeiture, discovery 
will not be ordered as against the defendant unless there are other issues 
involved, in which case discovery will be confined to those issues (Mexhorough 
{Furl) V. Whituxtod Urban District Council^ [1897] 2 Q. B. Ill, G. A., oromiling 
Seaward v. Dennington (1896), 44 W. R. 696) ; and see pp. 65, 103, post, and 
title Landlobd ajxd Tenaht. 

(b) Jmes v. WaiU (1890), 43 Oh. D. 574, 0. A. 

(c) National Association of Operative riasierera T, 8mtYftie9(1906), 22 T. L. B. 
678. H. L. 

(d) Birch v. Mather (1883), 22 Ch. D. 629; Re Haddan*s Patent (188^, 54 
J. (OF.) 126; Ashworth v. Roberts (1890), 45 Ch. D. 623; Re WilU 

Trade ‘Warlcs, [1892] 3 Ch. 201, C. A. ; Benno Jajjfe und DnmistaMer Lanolin 
FahriJc v. Richardson ds Co. (1893), 62 L. J. (OH.) 710 ; Fennessy v. Clark (1887), 
37 Ch. D. 184, C. A.; Crossiey v. Tomey (1876), 2 Oh. D. 533; and see titles 
I'ATjfiNTS Aini Designs ; Tbadb Maeks. 

(e) R. S. 0., Ord. 57, r. 13; and see title Inteepleabbk. 

(/) 62 & 53 Viet. c. 49; and see title Aebitration, Vol. L, p. 487, 

(j/) Maoalpine v. Colder, [1893] 1 Q. B. 545, C. A. ; compare Hayward 
Mutual Beserve Association, [1891] 2 Q. B. 236 ; B. S. C., Ord. 36, r. 50. 

Penrice v. IVtZ^ioma (1883), 23 Ch. D. 353 ; and see Darlington Wagon Oo, 
V. Harding and Trouville Pier and Steamboat Co., [189^ 1 O. B. 246, 0. A. A 
county couit Judge sitting as an arbitrator under the Workmen's Compensation 
Act, 1906 (6 Edw, 7, c. 58), has no jurisdiction to make an order for discovery 
before the hearing, either by affidavit of documents or by interrogatories (Sutton 
V. Ormt^ Northern Rail, Co,, [1909] 2 K. B. 791, 0. A., applying Jlfountain v, 
jParr, [1899] 1 Q. B. 805, 0. AA 

(♦) McAllister v. Rochester (Bishop) (1880), 5 0. P. D. 194 ; and see Edm r, 
WnArdcdt Coal and Iron Co, (1887), M Oh. I).«223, 85 Ch. D. 287 ; and p. 44, 
post 

(j) Be Credit Co, (1879), 11 Oh. D. 256; Re National Funds Assuranos Co* 
(1876), 24 W. B. 774, 0. A, ; see, further, title 0 ohpanib8, Vol. V. 

(ft) FkxksiasUcal Oazeite y, N isbet <4 Co. (1901), 110 L. T. Jo. 493, 0. A ; and 
■ee fitle Oo®TEioirr, VoL vm,, p. 168. 

(1) R. V. Ainberpote etc. RsdL Co. (1852), 17 Q, B. 957 ; see also R. v. London 
mnd St, N^athdrins Docks Ob. {Directors) (18 74), 4 4 L. J. (Q. b.) 4 ; and titlaa 
Companies, VoL V. ; OoEPOMTioirs, vol. Vul., p. 828 ; Ckowf Pucmoi, 
iroi;s:., p. 81 , 
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pto httmue mo (m) ; but not in election petitions (n), nor, bo fat M ' Sioi'. i. 
the sni^liant is oonc^ed, petitions of right (o), though the Orotm 
is not under a like disability (p), and not in criminal, as opposed 
to civil, proceedings (g). Moreover, in civil proceedings where the BtecW^ 
action is brought merely to establish a forfeiture or enforce a 
penalty, discovery will not be allowed, and if allon^d may be P*®®®* 
resisted (r). But if there are other issues in the action, not 
involving a penalty or forfeiture, or the action is to establish some Action for 
civil right apart from the penalty, the court may make an order forfejtow <w 
for discovery as to those issues or with regard to that part of the 
action (s). The refusal of the courts to order discovery in such an 
action must not be confused with the right of a party in any action 
to object on oath that the discovery will tend to criminate him or 
expose him to a penalty (a). 

72. The Probate, Divorce, and Admiralty Division, as a division Probate, 
of the High Court, is invested with the jurisdiction formerly DWorco, and 
exercised by the courts transferred to the High Court (It), and 
tbe High 

(w) Alton V. Harrison, [1869] W. N. 81. Court. 

(«) WelU V. Wrm n880), 5 C. P. I>. 546, followed in Moor^ v. Ktnnard (1883), 

10 Q. B. D. 290 ; ana see title Elections, 

(o) Thomas v. (1874), L. R. 10 Q. B. 44 ; see title Cbown PiuoTlcas, 

Vol. X., p. 33. 

(7)) To^nline v. R, (1879V 4 Ex. I). 252, C. A. 

(f/) Montague [Lord) v. Dudman (1751), 2 Ves. Sen. 396 ; see title OiHMlNAn 
Law ANi Pkooeduri-:, Vol. IX., p. 387. 

(r) Mexhorough [Earl) v. Whitimod Urban District Oomicil, [1897] 2 Q. B. Ill, « 

117, 0. A. (forfeiture of land, ovemiling Seaward v. Denningtosi (1890), 44 
W- R. 696); Whitele^^ V. Barley (1887), 66 L. J. (q. b.) 312 (peiialtioH under 
Public Hnalth Act, 1876 (38 & 39 Viet. c. 55)) ; Jones v. Jones (1889), 22 Q. B. 1), 

42«5 (penalties for pound breach and rescue of chattels, under stat. (1689) 2 
Will. & M. c. 5, 8. 4) ; Hunninys v. Williavison (1883), 10 G. B, D, 459(i)enaltie8 
for acting as a vestryman lifter ceasing to be one) ; Martin v. Treacher (l886), 16 
Q. B. D. 607, C. A. (penalties under Public Health Act, i ^J5 (38 & 39 Viet. 

0. 55) ) ; Hohhs <k Co, v. Hudson (1890), 25 Q. B. D. 232, 0. A (action for double 
value under Distress for Rent Act, 1737 (11 Geo. 2, c. 19) ) ; Saunders v. fVirJ, 

[1892] 2 Q. B. 321, 0. A. (under Patents, Designs and Tnwlo Marks Act, 1883 
(46 & 47 Viet. c. 57), s. 58) ; compare Adams v. Bailey (1887), 18 Q. B. D. 625. 

0. A. (under Dramatic CopjTigbt Act, 1833 (3 & 4 Will. 4, c. 15), s. 2); and 
Derby Corporatum v. Derbyshire County Councu, [189?] A, 0, 660 (where action 
held not penal and discovei’y allowed); United States of America v. MocTi^fe • 

(1867), 3 Oh. App. 79 (i)enaltie9 in a foreign country) ; A.^0, v. (ISl.'J), 

12 L. J. (cn.) 506 (marriage with a minor, charge under Marriage Act, 1823 
(4 Geo. 4, c. 76), s. 23) ; Honeywood v. Selwin (1738), 3 Atk. 276 (.seat in Parlia- 
ment) ; Short v. Merder (1851), 3 Mac. & G. 205 ; and Williams v. Trye 
(1854), 2 Eq. 766 (penalties under Btock Jobbing Acts) ; Brownswvrd 
V. (1751), 2 Ves. Sen. 243; Chdtoynd v. Lindon (1752), 2 Vos. Sou. 

450; and Finch v. Finch (1752), 2 Ves. Sen. 491 (punishment in Ecclesiastical 
Courts, as to wMeh, seeetitle Ecclesiastioal Law, post). A possibility • 

of liability is si^cient to justify refusal [ffarrison v. Souikeote (1737), 1 Atk. 

526. 539). 

(a) Mexhorough [Eart) v. Whitwood Urhtm District VovmcU, su^a ; Martin v* 

Treacher, supra, at p. 513, per Lindlet, 1j.J. ; A,^Q. Brown (1818), 1 Swan* 

265, 294. 

te) SMp.82,]K>t(. 

0 ) JodiMtare Act, 1873 (36 & 37 Vlok o. 66), m. 16, 28; Judicature Aet, 

1876 {38 ft 36 Viet e. 77), e. 18 ; Harvty v. Lovtkin (1884), 10 P. IJ- 128, 0. A. ; 

TU Du.la (1876), 34 L. T. 188 ; The Badaonhire (1880), 8 P. D. 172. See aLw 
IjUe Oouam. VoL £SL, p. 82. * 
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where no special proytsion is made such jurisdiction is to be 
exercised in the same manner as was formerly done by those courts. 
The rules made under the Judicature Acts apply to probate and 
admiralty actions, but not to matrimonial causes (c). As to the 
last-mentioned causes, therefore, the court is thrown back upon 
the old practice of the Ecclesiastical Courts and the Court for 
Divorce anA Matrimonial Causes. These courts granted discovery 
both by interrogatories (d) and discovery of documents («), and in 
practice it is granted now, but where it is sought for the purpose 
of proving a charge of adultery it will not be allowed, and the party 
need not take the objection on oath as in an ordinary case (/). 
Where the King’s Proctor intervenes, an order for discovery by him 
will not be made Q)). 


Probftte 73. In consequence of the peculiar nature of the inquiry in pro- 

•ctioni. bate actions it may be said generally that the court tends to exercise 
a wider latitude in ordering discovery in these actions than is 
exercised in actions in other divisions of the High Court. For 
instance, when the i^sue raised relates to the testamentary capacity 
of the deceased the inquiry may legitimately extend to the history 
of the large part or even the whole of his life, and everything in 
the handwriting of the testator is material (h). The usual prac- 
tice, therefore, is to order discovery of all facts and documents 
throwing Kgtt on that history which might turn out to have any 
possible bearing on the issue raised. The same remarks also apply, 
though to a leas extent, where the issue raised is the exercise of 
undue influence or of fraud (i), or where the allegation is that the 
deceased did not know or approve of the contents of the will in 
question. With regard to documents belonging to the .deceased, 
inspection will be allowed to the other party to the suit when they 
happen to be under the control of a party pending the suit, subject 
to the right to refuse it dealt with hereafter and if the possession 
is other than that of a party inspection will be granted equally to 
the parties (k). 


J c) R. S. 0., Ord, 68 , r. I (d). 

4 ) Dunn y. Coates (1736), 1 Atk. 288 ; Anon. (1762), 2 Ves. Sen. 461 ; Harvey 
V. Lovekm (1884), 10 P. D. 122, at pp. 127, 129, 0. A., following Euiton v. Smith 
(1884). 9 P. D. 67. 

(«) See Red/em y. Redfem^ 1^^ 149, 0. A. ; Sjpdkee y. Grotvtnor H<M 

Co., ri8971 2 Q. B. 124, 0. A., per Chittt, L.J., at p. 134. 

(/) B^em y. Bedfym, eupra, at pp. 139, 146, 149. In E, y. E. (1907), 
S4 T. L. R. 76, interrogatoriee to the oommunication of a yenereal oiseaee 
were disallowed in a divorce soit, notwithstanding the contention that they 
were permissible to prove cruelty and not adult^, tWt being one of the grounds 
of Htfi petition. See also p. 82, po$i, and title Musbajni) and Wifx. 
a) D. y. D. (1909), 63 Sol. Jo. 369. 

a) Aicstm y. OolleU (1907), UTirntB, 7th December, per Babobavs Dbabb, J. 
(f) See also p. 80, poet, and title Wills. 

(/) Seep. 72, post. 

(a) See Isi Goods of Shepherd, [18911 P. 323, where the ^ecutor and 
eehcitor of a deceased teetatdb: were ordered to deposit in the Registry all wills 
and teet^entary papers of tba deceased which were in their posseesion, and 
the applicant was given liberty to take copies. As to disoovery by opening a 
eofflB, see Brace y. Founy, [1899] P. 84 ; jTv. JWi#ra», [1898] 2 (A B. 371. 



Part II. — Discovert in Generae. 

f 

74 . In Admiralty actions for damage by oollision, interrogatoriei 
which seek to obtain information ^ven in the preliminary act filed 
by the party interrogated are permissible {1). 

76. In proceedings for removal of a trade mark from the 
register, an order for discovery of documents ought not in general to 
be made in the common form, but the extent of the discovery to be 
enforced must depend upon the particular circumstances of each 
case, and the order ought to be guarded in such manner as to 
prevent, so far as possible, the inconvenience, with its additional 
delay and expense, which might result from requiring a trader to 
set forth all the labels and other documents touching a particular 
trade mark from time to time used in his business. It is con* 
venient in such a case that the applicant should state in writing to 
the court the grounds on which he seeks to have the mark removed 
from the register (m). 

76. In actions for infringement of patents, notwithstanding that 
ample particulars must be given both by the plaintiff and the 
defendant, the ordinary rules apply, and discovery by way of 
interrogatories, disclosure of the existence of documents, and 
inspection of documents may be ordered as in other actions (n). 
Where discovery is sought as to a process, the court is not pro^ 
vented from allowing the discovery by the allegation that if given 
a trade secret or secret process will be divulged. The matter is 
one for\he discretion of the court, but in exercise of its discretion 
the court will, so far as is possible, limit the order in such a way 
that the secret process is not compelled to be disclosed (o). Dis- 
covery is not prevented by the fact that the answers may expose 
the defendant’s customers to actions (p). 

77. Discovery in the ordinary way, by interrogatories or 
affidavit of documents, is rarely allowed in actioi > transferred to 
the commercial list, and only after every effort has been made to 
ascertain the facts by other means, and the judge is satisfied that 
there are facts which the applicant for discovery is entitled to ascer- 
tain. Instead of an affidavit of documents an order is usually 
made on the hearing of the summons to transfer the cause to the 

(1) The ItadnorsJiire (ISSO), 5 R D. 172; The Isie of Cyprm (1890), 15 P. D. 

The Bernard^ [1905] W. N. 73, 0. A. ; but Boe The Bwla (1876), 34 L. T« 
185’; and, further, title Admibalty, VoL I., p. 97. 

(tn) Re WilW Trade-marks, [1892] 3 Oh. 201, 0. A., per ExkjcwiOH, J., at pp. 
205, 206. See also title Trade MARxa 

(n) B. S. C., Ord. 53 a. 

(o) Ashxwrth v. Roberts ^890}p45 Oh. D. 623; Mistovshi ▼. Manddherg <£ Co» 
(18^), 6 T. L. E. 207 ; Benno Jaffi und Darmstaedter Lanedm Fabrik v. Rich- 
ardwn & Co. {IS9Z), 10 B. P. 0. 136, 139 ; Menard y. Levinstein (1864), 10 L. T. 
94; Badische AnUin imd Soda Fahj^ v. Levinstein (1883), 24 Oh. D. 150. But 
in an action for an account against a licensee of the plaintiff’s ])i’ooeBS the 
defendant cannot, by denying user and setting up a plea of ** secret procM,’* 
refuse to giye discovery as to tne extent to which either alone or in combination 
with his own process he has used the plaintiff’s process {Ashwerth v. Mdterts, 
tnpra). See ahK) p. 106, poet, and title Patents and Designs. 

( P) Tetlw V. Eaeton (1866), 18 0. B. 648 ; Bowe y. M*Keman (1862), 30 Beav* 
647 ; BoviU y. Cknoan, [1867] W.'N. 116. 
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Discovert, Inspeotiok, and Intersogatobixs. 


EMt. 1. ‘ commeroial list, for t^e parties to exchange lists of doeomenisi 
Ih what with a direction that each party shall produce such doeoments for 
Froeeedings inspection. Interrogatories wul not be ordered on the hearing of 
Dlseor^ this summons, but must be separately applied for after delivery 
? of Points of Claim and Defence (if any) and after inspection of 
' documents (a). 

Bankruptcy 78. In banlcruptcy matters any party may with the leave 

proceedings, the court administer interrogatories to or obtain discovery of 

documents from any other party to the proceeding, and the 
practice is regulated as nearly as may be by the Rules of the 
Supreme Court for the time being in force in relation to these 
matters (b). 


Sect. 2. — By and against whom Discovery may he obtained, 

GeneraUy. 79. Any party to a cause or matter may obtain discovery from 
any other (c) or any opposite party (d). Discovery is not confined 
to plaintiff and defendant, or to opposite parties in the ordinary 
sense of the word, fcr it may be ordered wherever there are parties 
between whom there is some right to be adjusted or some question 
to be decided ifi the cause (e). Therefore, where there is such a 
right or question, a defendant or plaintiff may obtain discovery 
against a co-defendant or co-plaintiff (/) ; a third party brought in 
by counterclaim as co-defendant to it wdth the plaintiff may 
obtain discovery against such plaintiff (p) if there are rights to be 
adjusted between them in the action, but not otherwise (fe) ; 

(a) See, generally, title Praci’ICE and rRocEDURE, 

^6) liaukmptcy Buies, 18S(> — 1890, r. 72. See also title Bankruptot AND 
Insolvency, Vol. IL, p. 318. 

(c) K. S. 0., Ord, 31, r. 12 (discovery of documents). 

(rf) B. S. 0., Ord. 31, r. 1 (interrogatories). 

(fl) K^haw V. Smith (1886), 18 Q.. B. D. 193, 0. A., at pp. 197, 198, 200. 
explaining Brown v. Watkins (1885), 16 Q. B. D. 126, C. A. “Plaintiff” 
im liKlos every person asking any relief (otherwise then by way of counterclaim 
ns defendant) ag^st any other person by any form of proceeding, whether 
action, suit, petition, motion, summons, or otherwise. “Defendant” includes 
every jxjtsou served with any writ of summons or process or served with notice 
of or entitled to attend any proceedings. “Party” includes every person 
served with notice of or attendmg any proceedings, although not named on the 
* fWi'ord (Judicature Act, 1873 (36 A 37 A/lict. c. 66), s. 100). “The words plaintiff 
and defendant in this section are so wide as to include all persons who litigate 
one against the other, in any proceeding, any question which the court may 
propeny decide ” {Kdm v. WeardaU Iron and Coal Co. (1887), 35 Ch. D. 2S7, C. A., 
per Cotton, L.J., at p. 295). In this sense it may be said that there cannot 
be an opposite party within the meaning of the niles as to discovery unless 
he is either plaintiff or defendant (iTnW., per Lindley, L. J., at p. 296). ’Where 
order ijB made against a firm each of the partners^pre called upon to give the 
^K»0very 51 neoepsary (Seal and Edgdow v. [1908] 2 KB, 679, 0. A.). 

Xt i$ not necessary that the order should specif}*’ the name or names of the 
individttal member or members required to make the discovery (SerMnd dt Cb. 
V. HiOl dt Co., [1908] 2 I. R. fiWv 

(/) Skdw V. Smith, tt^pra; Kennedy v, Wakefield (1870), 39 L. J, (CH.) 837; 
Papiy^s*Memmhique Syndicate, Ltd. v. AUaander, [1903] 1 Oh. 191 ; compare 
JBratpn v. Welkins, eupra, 

(ff) Alcoy tM Gandia v. GreenMU (1896), 74 L. T. 346 ; but see 

Moiloy V. kuhy (1880), 16 Ch. B. 162, C. A. 

Bee oases cited m note (Q, on p. 46, peet„ 
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* a third par^ brought in by third party notiee may obtyiu 
disoovery agamst the .defendant (t), and e^n ajgainst the plaint^ 
tvhere we tiiird party is placed in the position of defendant 
and an issue is raised between him and the plaintiff (i), and nice 
versd. 

But unless there be some right to be adjusted or question to be 
decided between the parties concerned, or there is the wlationship 
of plaintiff and defendant, or the parties are on opposite sides of 
the record, there is no power to order discovery (f). Provided 
this relationship is present, it has been held that it is not necessary, 
in order to obtain discovery, that some relief be claimed agmnst 
the party from whom it is sought, so long as he is a necessary 
party (a). 

As a general rule the right to obtain and the liability to give 
discovery are limited to the parties to the cause or matter (b), but 
within certain limits this right has been extended as against a person 
who, though in truth and substance he is a party ,is not so in form (c). 
Where an agent sues in his own name on a contract entered into 
by him as agetit, discovery may be obtained aRSiinst the principal, 
who is the real plaintiff, and, provided the agent has no interest in 
the action, the action may be stayed till such discovery be given (d) ; 
but where the plaintiffs on the record retain a real and substantial 
interest of their own in the suit, disoovery cannot be granted 
against the persons actually conducting the suit and'wfao seek to 
enforce a remedy which exists directly for the plaintiffs, though 
indirectly and by way of subrogation its enforcement may benefit 
themselves (e). On the other hand, though the plaintiffs on 
the record are but nominal plaintiffs they are liable to give 
discovery ( f). 

Discovery may be ordered against persons residing out of the 
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S. C,, Ord. 16, r. 48 : Boies v. Uu/rchdl, £1884] W. N. 108 ; M'Alister t. 
ester {Bishop) (1880), 5 C. I). 194. 

()fc) Eden v. Wearfkde Iron and Coni Co, (1887), 34 Oh. D. 223; 36 Ch. D. 287, 
0. A. ; M*AlisUr v. Rochester {Bishop)^ sv^a, 

(Z) MoUoy V. Kilhy (1880), 16 Ch. I). 162, 0. A. ; Ed^ v. Weardak Iron and 
Coal Co, (1887), 34 Ch. D. 223, at p. 226; Brown v. WaUdns (1886), 16 Q. B. D. 
126, 0. A. ; Marshall v, Langley, £1889] W. N. 222. 

(a) K. 3. C., Ord. 31, r. 12 ; Qrosvenor Hold Co,, [1897] 2 Q. B. 

124, C. A. Quaere whether this is not a departure from old Chancery 


principles. 

(6) Hadley ▼. McDougall (1872), 7 Oh. App. 312, 813 ; Siraker v. Reynolds 
(1889), 22 Q. B. D. 262. 265 ; Elder y. Carter, Ex parte Slide and Spur Gold 
mining Co, (1890), 26 Q, B. I). 194, 198, 202, 0. A. ; Burchard v. Mar/arlane, 
Ex jparie Tindall, [1891] 2 Q. B. 241, 247, 250, 261, 0. A.; Pollock y, Gark, 
£1898] 1 Oh. 5, 0. A. ; Jdhies JjfeUon dh Sene, Ltd. y. Ndsen Line {Liverjml), 
Ltd., £1906] 2 E. B. 217, 223, 224, 0, A., jmt Collins, M.B, ; O'Shea y. Wood^ 
[1891] P. 286, 288, a A. ; Uaseey y. AUms, [187^ W. N. 429, 

(e) James Edeon A Sons, Ltd, v. Edeon Line {Liverpool), Ltd., supra, 

(d) WUUe A Co. v. Badddey, [189^ 2 Q, B. 324, 0. A, 

(s) Jamee Edson A Sene, Ltd. y. Edeon Line {Liverpool), Lid., supra. _ 

(/) WiUan y. RaffahvUh (1881), 7 Qu B. P. 653, 0. A.., per Jbssbl, IIX, «t 
p. Us. In this case an osder lor further disooyery was made agaiASt the 
ncHodnal notwithstanding thnt tha resl plainfifls swore th^ had dona 

all in thair powsor to get the ordgr for disooysrjr ooeyed. 
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jorudietion, a reasonaj^le time being allowed for the affidavit in 
answer (g). 

A etnmger to the cause cannot be compelled to give discovery (h), 
nor oui the proceedings be stayed until he does give it(t), but the 
court will not allow its jurisdiction to be defeated or evaded by 

means of a contrivance to which the stranger is party (i). 

«■ 

80. Although discovery may be ordered against a person who 
is made a defendant solely for the purpose of discovery being 
obtained against him, as a general rule the court, in the exercise of 
its discretion, will refuse discovery in such a case, and, consequently, 
a person should not be made a party to an action merely for the 
purpose of getting discovery, however essential the discovery which 
he could give may be (k). 

Under the old practice by bill in Chancery a solicitor, agent, or 
arbitrator, who was parfy to a fraud alleged in the bill, was liable 
to be made a defendant, though he got no benefit from the fraud, 
for the purposes of making him chargeable with the costs of 
the action and of. discovery (1). Later cases show that the 
practice was regarded with disapprobation, and it is now practically 
obsolete (m). 


Company «»f gj. jn the ordinary way the person to give discovery is the 
corporation, actual party to the action. But from the nature of things this is 
sometimes impossible, and in such cases it has to be ^ven by 
another person on behalf of the party. 

Where the party is a company or corporation one or more of its 
officers or members will be ordered to answer the interrogatories or 
make the affidavit of documents (n). The officer or member should 
not be made a party to the action merely for the purpose of getting 
discovery (o), except in proceedings on the revenue side by English 


(g) Pohl V. Toung (1856), 1 Jur. (». 8.) 1139; The Emma (1876), 34 L. T. 
742. Where the plaintiffs are a firm carrying on business abroad and the 
action is to recover the price of goods ordered through their agent in the United 
Kingdom, the discovery may be ordered to be given by the agent in England 
on behalf of the firm {fimiovan i Oo. v. Todd, Burnt Go., [1908J 2 I. B. 

too> 

<»(a) WiBiamt v. Ingram (1900), 16 T. L. R. 434, 461, 0. A. 

Waawm V. IngBhy (1833), 1 Ur- & K. 61, 79. 

(A) Wilton V. Ohureh (1878), 9 Ch. D. 662, 666; Bamet v. Addy (1874), 
9 Oh. App. 244. 266 ; BurtUdl v. Btyfut (1884). 26 Ch. D. 85, 40, 41, 42, C. A; 
Weitt T. iTawK* (1874), L. E. 19 Bq. 171, 172; Berry v. Keen. (1882), 26 Sol. Jo. 
313; ihrcAard v. Mat^arlane, E» forte Tindall, [1691] 2 Q. B. 241, 247, 0. A ; 
Farngiek v. Jlsad(1816), 1 Mw. 114; Bymondt v. Oify Bank, Ltd. (1886), 79 
Ii.T.Jo.176. - 

S Monbaa V. Shddaa (IMO), 7 Hare, 428i. OflSert v. Lewii (1862), I De O. 
88, 62, per Lord WBSTBUBT ; Innei v. Mitchell (1857), 4 Drew. 67, 97 ; 
WaisAom v. Skdmton (1868), i Bem. A M. 322, 337, 338 ; Weitt v. Wardte, tupra; 
MMMat V. 7s((s £882), 46 L. T. 497, 602, 0. A 
(m) Wtitt T. Wardte, tupra i Hathiat v. Tdti, tupra: BttrMaM v. Beyfut, 
SM jra ; Aid?, v. Bermondtey teitry (188^, 28 Oh. D. 60, 67, 0. A 

% CiniAs V. Oeemnie Steam Ga., {1876] W. N. 220 ; Dyke v. Sfqp&sns (1886), 
. D. m, 191, per BtJjuip, A; B. S. 0., Old. 31, v. 6, which in tenna is 
Confined to intenogatoriea. 

WHttn T. OhureJf, etq/t^ > 
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infoma^ii(j(). The seeretary oi the oompanv ia primd /oete the /tine.a. 
person against 'whom the order shcntld be zalkae({;), but any Bf sad 

who is more likely to be able to give the required information ^r), agalBSt 

or who has personal knowledge as to the documents in possession 
of the corporate body(«), may be named, and in oases of doubt the 
order may be made for “the secretary or clerk or other proper 
officer,” (t) or merely "the proper officer,” of the oor^ration to 
give the required information ; but where any reasonable objection 
can be shown by the company against the person proposed by the 
applicant the order wUl not be made against him (a). 

Discovery will not be ordered to be given by an ordinary member 
of the body unless (1) there is no officer capable of giving it(b); 

(2) it can be shown that the proposed member has the means of 
answering (c); and (8) notice of the application has been given to 
him (d). In a proper case interrogatories may be required to be 
answered by more than one officer or member (e). 

In actions by or against a company which is being wound up Liqnfdttw ot 
either by the court or voluntarily, or where in the course of the • company, 
winding-up proceedings there is a proceeding wjiich in substance is 
an action by or against the company, the adverse party has the 
same right to obtain discovery from the liquidator ‘as representing 
the company as from any othw litigant, and vice versd(/), except 
that in such proceedings, in a winding up by the court, the 
liquidator, being an officer of the court and under its control, will 
not, as a rule, be ordered to make an affidavit of documents before 
the opposite party has applied to him for inspection and it has been 
refused or not satisfactorily given (ff). 


(f>) See A.-G. v. Newcaeilt Uorporation, [1897] 2 Q. B. 384, 0. A. B. S. 0., 
Ord. 3 1 , does not apply to these proceedings. See title Ckown PaioriOE, Yol. X., 

p. 22. 

(q) Be Alexandra Palace Co. (1880), 16 Oh. D. 58 ; Berkeley v. Standard 
Diecount Co. (1879), 13 Ch. D. 97, 99. 

(r) See Tannetta, Walker d Co. v. Newport (Alexandri.i Dock Co. (1890), 
6 T. L. B. 326; WcUhach Incandeumt Ode Lighting Co. r. New Sunlight 
Incandeecent Co., [1900] 2 Ch. I, C. A., per Bigby, L.J., at p. 12. 

(«) See Liberia BepuUie t. Boye (1876), 1 App. Oaa. 139, 142 ; A.-G. t. North 
Metropolitan Tramway i Co., [1892] 3 Ch. 70, 74. 

(() Swaneea Corporation y. Quirk (1879), 6 C. P. D. 106; Chaddock y. Britieh 
South Africa do., [18961 2 Q. B. 153, 0. A. 

(o) Manchester Pal de Travers Paving Co. y. Stagy, [1882] W. N. 127, 0. Ail 
Berkd^ y. Standard Discount Co., suma. 

(h) Berkeley y. Standard Discount Co., supra, at p. 99 ; Costa Rica BepMie y. 
Erlangw (1876), 1 Ch. D. 171, 174, C. A. 

U) Berkdey y. Standard Discount Co., eupra. 

(a) Chadd^ y. British South Africa Co., supra. 

(e) WUson y. Church (1878), 9 Ch. D. 652, at p. 657 ; hat aee Welsbach 
Incandescent Gas Lighting Cy,. y. New Sunlight Incandescent Co., tupra,per Bigby, 
L.J., at p. 13. As to the extett of an officer’s or member’s duty to answer 
intenrantotiss, see p. 109, post. 

{f) Be Barneys Bastking Co., Ex parte Contract Corporatbm (1867), 2 Ob. App. 
850 ; Be Contract Corporation, Oooeh'e Case (1872), 7 Oh. App. 207 ; Be 
AUseandra Palace Co., eupra. Where dooameute came into his po usessi on as 
ToWtary liquidator he will he compelled to produce them though the oon^any 
ie dhuoli^ if no pro p e rty or cwatrol over them remsina in the oompaayfl^ORilon 
end TorksMn BasUs y. deeper (1686), 15 <A. B. D. 7, 473, C. A.). 

M BeMutueaBoesdtul\m), 32 Oh. D. 714, 720, 721, 0. A. fiMtfarih«r, 
tms Ooxranma, ToL 7. • , 
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82. Where the Cro^ ie a party to the matter it hae tibe same 
right to discovery as a sabject has against a subject, bat it eaimot 
be^oompelled to give discovery {h\ though, in practice, it often does 
unless some principle of public interest is involved (i). 

83. Where a foreign sovereign or state brings an action m 
this coun/ry, he or it is as liable as any other suitor to give 
discovery (A;), and the action may be stayed until a proper person is 
named to give it (Z). 

84. Where one of the parties is an infant, the rules as to 
discovery apply to him and to his next friend or guardian cui 
litem (m), and the order will be for the affidavit to be made by the 
infant or his representative, according to the circumstances of the 
case. And the same rule applies where he is defending an action 
by his guardian ad litem. 

86. Where a lunatic so found by inquisition is party to an 
action, an order for inspection of documents in the custody of the 
court having jurisdiction in lunacv cannot be made against the 
committee of the lunatic, since tne documents are not in his 
possession (it). But, according to the practice in lunacy, the court 
in lunacy will order production of all documents in its custody, 
subject to certain exceptions (o), which relate to the estate of a 
deceased .lunatic, on the application of any person (p) claiming under 


(A) A.-G. V. London Oorparation (1850), 2 Mac. ft Q*. 247, 258; A.-G, v. 
NexocatiU CorporaJtion^ [1897J 2 Q. B. 384, 389, 395, 0. A. 

(t) Ihid.^ at p. 396. In proceedings by English information on the revenue 
side, the Crown's right to further discovery is not barred by the fact that no 
exception was taken witliiu the time limited by the rules, to the sufQoiency 
of the answer to the information M.-C?, v, Londwi Corporation^ supra; A.-G. 
▼. Emeraon (1882), 10 Q. B, D. 191, U. A. ; A.-G. v. Newcastle Corporation, supra, 
at p. 389) ; and see title Grown Pbaotigb, Yol. X., pp. 22—25. 

(A:) South African Republic v. La Ctrmpagnie Franco-Beige du Chemin de Fer 
du Nord, [1898] 1 Ch. 190; United States of America v. IToj/nfr (1867), 2 Oh. 
App. 682; Hotl^child v. Portugal {Queen) (1839), 3 Y. ft 0. (bx.) 594 ; ^ioleau 
T. United States and Andrew Johnson (1866). L. B. 2 ]^. 659, 663, 664 ; 
Liberia Republic v. Imperial Bank (1873), L. iL 16 Eq. 179. 

(/) Costa Rica Republic v. Erlanger (1875), 1 Ch. D. 171, 173, C. A., per 
*Caub8, L.J. ; Peru RepuUw v, Weguelin (1875), L. R. 20 Bq. 140 ; United States 
if America v. Wagner, supra. See also title Action, Vol. I., p. 18. 

(m) R. S. 0., Ord. 31, r. 29, which only applies to infants, and does not 
extend to lunatics. This rule renders obsolete the decisions in Manor v. 
Cdlim (1890), 24 Q. B. D. 361 : CurHs v. Mundy, [1892] 2 Q. B. 178 ; Re 
Corsdlit^ Lawton v. Elwes (1883), 53 L. J. (oH.) 399 ; Dyke v. Stephens (1^6), 
SO (^, D. 189 ; ScoU v. Coneclidated Bank, [1893] W. N. 56 ; Ingram v. lAUU 
(1883). 11 Q. B. D. 251. 
in) Fwian v. LUUe (1883), 11 a B. D. 370! 

(e) The court will not allow inspection of reports made oonfidentlaUy to it by 
ita own medical advisers (i2s JET. W, Straehan, [1896] 1 CAi. 439, C. A., per 
lilNDURTy L.J., at p. 444; sea also Re B, (an alle^ lunatio), [1892] 3 Oh. 194, 
C. A., and Lunacy Act, 1891 (M ft 55 Viet. o. 65), s. 26 (1), (2) }. 

(p) libs apidioation is made to the master in lunacy (As S. W. Straehan, 
fnpra). No Me is allowed to see them without an order of the master or judge 
in lunacy, eitker during the lunatio’e liteime or after hie death (ifo SarUerie 
(1862), 1 New Ben. 4 ; Sel^kefeEs Lunaey^{lSeSli, 1 New B^. 4, a A. ; Be JPood 
(iSpSt), 4 De G. J. ft 134 ; Be £[. IT. Straehan, eupra, at p. 443. 
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Gt elaimiiig an interest in his property (6), who can liiake 
out a ^md facie title to the lonatic's properly, or who can 
the eonrt that he wants the inspection for some reasonable aim 
proper purpose, even though the request is opposed by a rival 
Utigant(c), This also applies to proceedings in which an alleged 
lunatic is a party if the documents are in the possession of the 
court (c2). Where the lunatic is alive, inspection wilf be allowed 
for any reasonable and proper purpose, provided the lunatic is not 
prejudiced thereby (e). 

With regard to documents not in the custody of the court, 
and witli regard to interrogatories, the position of a next friend or 
guardian ad litem of a person of unsound mind not so found, and 
the committee of a person so found, is somewhat doubtful (/). 
They do not come within the terms of the Bales of the Supreme 
Court (g), and it would seem that discovery cannot be ordered 
against such a person, as a guardian tul liteviy under the old 
practice of the Court of Chancery, was a party only for the purpose 
of protecting the interest of the lunatic or person of unsound 
mind, and not for the purpose of makings admissions against 
him (A). 

In inquiries as to the alleged lunacy of a person, inspection 
of documents in the hands of the person appointed receiver of the 
estate for the time being will be allowed to the alleged lunatic, to 
the extent to which the master in lunacy, after lookijfg through 
them, Qpnsiders them relevant to the inquiry (i); and there is*f}Ower 
for the court in lunacy to order inspection of documents (i6])osited 
with a company for safe custody by a lunatic before he became of 
unsound mind (fe). 

As a matter of law, as distinguished from a matter which the court 
ought to consider in the exercise of its discretion, privilege is no bar 
to discovery in lunacy, but discovery may be disallowed where it 
would, if allowed, confer an unfair advantage on m litigant (i). 


(a) Ee Smyth (ISSO), 16 Oh. D. 286 ; (1881) 16 Ch. 1). 676, 0. A. , folio win Ee 
Wood (1863), 4 Do Q-. J. & Sm. 134. Seo also Re Ferrior (1867), 3 Oh. App, 
175, 182. 

(h) EeH, W. Strachan, [1895] 1 Ch. 439, 0. A , ;pfT Lindlby, L.J.,at p. 444. 

(c) Ibid., at p. 443. But tie ooui’t will act impartially and not give one 

litigai&t on advantage over the other {ihid, at pp. 445, 447, 448). '' 

(d) Ee H. W. Strachan, supra, 

}e) Ibid,, at p. 443. 


(/) In Ingram v. IMtle (1883\ 11 Q. B. D. 251, it was held that a guardian 
ad lUem of an infant oould not oe compelled to answer interrogatorieH, he not 
being a party ; or to make discovery of documents (see Curtis v. Mwndy, [1892] 
2 Q« B. 178) ; while iu Iligginson v. Hall (1879), 10 Ch. D. 235, a lunatic 
plaintiff was ordered to an aflj davit of documents by his next f fiend, but 
these oases were not followed iv^Dyke v, Stephens (18851, 30 Ch. D. 189, nor in 
Owiis V, Mundy, supra. They were decided before tne alteration of the rule 
making discovery applicable to the next friend or guardian ad litem of an infant. 
{a] K. S. C„ Ord. 31, r. 29. 

(a) See Ingram v. Littie, supra^ and compare B. B. 0., Ord. 19, r. 19. 

(4) Re Cathcart, [1902] W. N. 80, 0. A. • 

{k) Re Camphdl (^iSSO), 13 Ch. I>. 3^, 0. A. In this case ius£»e!0tion was 
giMted to the olEc^ solicitor, there being no committee appointed. 

Re H, W. Strachan; luspra, at pp. 446, 447, 448. As to j^vilege, soe 
p. 71, post. • , 
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86. In actions against a sheriff in respect of any matter eon* 
nected with the execution of his office, an order may be made for 
the discovery to be given by the officer actually concerned (m), 

Sboz. S . — At what Stage <rf the Proeeedingt Diaeavery may he granted. 

87. As a general rule discovery cannot be obtained till after defence 
has been delivered, since it is not until then that it is known what are 
the matters in dispute (n). But in the Chancery Division interro- 
gatories and discovery of documents have frequently been allowed 
before defence (o), and sometimes production of documents al8o(p), 
and there is a discretion to so allow them in the King's Bench Divi- 
sion (q). No absolute rule exists in either division (r). A plaintiff 
will seldom be allowed discovery in any form until delivery of his state- 
ment of claim (a) in order to prevent “fishing** discovery, and for a 
like reason it is not usually granted to a defendant before def6nGe(&). 

Leave to obtain discovery may be given after the close of the 
pleadings (c), but the application should be made a reasonable time 
before the trial is likely to come on. 

Where the circumstances are such that a party ordered to 
give particulars does not know the facts necessary to enable him to 


(m) E. 8. 0.,.0rd. 31, r. 28. 

(n) Merciir v. Cotton (1876), 1 Q. B. D. 442, C. A. ; Dimey r. Longhourne 
(1876), 2 Ob. D. 704 ; Egremont Burial Board v. JCgremont Iron Ore Co. (1880), 
14 0b. t). 168; Union Bank of London v. Manhy (1879), 13 Ob. D. 239, 241, 
242, 0. A.; Hancock v. Guerin (1878), 4 Ex. D. 3 ; Oleary ▼. Fitzgerald (1870, 
1 L. E. Ir. 492; British and Foreign Contract Co, v. Wright (1884), 32 W. E. 
413; Fairhaim v. Lay (1870), 22 L. T. 785; Costa Bka liep^tbUc v. Stronsherg 
(1879), ll Ob. D. 323. t). A. ; SacJis v. i<peilman (1887), 37 Oh. D. 295, 303. 

(o) Harhord v. Afonk (1870, 9 Cb. D. 616, whore it is etatod that Mercier v. 
Cotton, supra, do<38 not apply in the Chancery Division ; Union Bank of Lond-on 
V. Manlfy, $upra, where Hancock v. Guerin, sujtra, is considered. See also Sachs 
V. Speihnan, supra. In Young v. Brassey (1875), 1 Ob. D. 277, Hall, V.-O., held 
that in order to save the exi>en8e of several applications an order giving leave 
to serve a writ out of the jurisdiction should also provide for service of 
iuterrog^atorios, if interrogatories should be allowed, tbo order as to them being 
expressed to come into operation from and after the issuing of the writ. 

(p) Union Bank of lAmdon v. Manby, supra, 

Iq) Mellor v. Thompson (1883), 49 L. T. 222, 0. A. ; and see Costa Rica 
Republic v. Stronsherg, ifunra, at p. 326 ; Beal v. Pilling (1878), 38 L. T. 486 ; 
IftiudeyY, ReadCt [1876] W. N. 64; see also Megaw v. ifrDiarmtd (1882), 10 
L. E. Ir. 376, where discovery was allowed as to damages with a view to 
payment into court. 

(f) Edelston v. Russell (1888), 67 L. T. 927 ; Mvllor v. Thompson, supra, 

(a^ Daoies v, Williams (1870, 13 Gh. D. 550 ; Cashtn v. Craddock (1876), 2 
Oh* I). 140 ; Philipps v. Phslipps (1879), 40 L, T. Sis ; but see Costa Rica Republic 
V. Stronsherg, supra, at p. 326 ; MelUtr v. Thompson, supra ; Edelston Y, Russell^ 
sapra; The Murillo (18f3), 28 L. T. 374, where ^aintifl interro^ted before 
petitioxi filed; Ley v. Marshall, [1876] W, 23. In Seaver v. Burslinghaus 
(1908, July 27th, nnrepOTted) Swijifen Badt, J., allowed a plaintiff m an 
inquiry as to damage for infringement of patent to interrogate before any 
evidence had been filed in answer. 

(6) Fairhcdm v. Lay, supra; Egremont Burial Board v. B^remant Iron Ore 
(\>,4 supra; Disney v. Lon^boume, supra. But by E. S. 0., Ord. 31, r. 19 (3), 
the court may now, in the oiroumstances prescribed by that rule, order discovery 
el docuraeots at anv time ; see p. 63, post, 

(c) London and i^rovinckd iforttw Insuranos Co, t. Davies (1877), 5 Oh. D. 776 ; 
eomgMre ElUs y. AfMer^ (1877), 36 L. T. 410 (leave refuel). 
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do BO, bat his op^nent does or ought to^ know them, he may 
sometimes obtain ihscovery before giving the particulars (d). There 
is no fixed rule, the question depending on the circumstances of each 
case, and being one for the discretion of the master or judge (e). 
In most of the reported cases where it has been allowed some 
fiduciary relationship has existed between the parties, but the 
existence of this relationship is not essential (/). Thd court will 
take care that when ordered the discovery allowed is limited to what 
is actually necessary at the time (g). Discovery is not as a rule 
allowed in favour of a defendant to an action for defamation where 
justification is pleaded, before he has given particulars(/i). 


^d) Millar v. Harper (1888), 38 Ch. D. 110, 0- A., where Bowkn. L.J., said, 
“ it is good practice and good sense that where the defendant knows the facta 
and the plaintiffs do not, the defendant should give discovery before the plaintiff 
delivers particulnra ; Wa/fpm Merthyr Co. v. A Bad ford (7o., [180(>] ] Oh. 29 
(in which plaintiffs alleged loss of business through fraudulent acts of defen- 
dants, giving one specific instance, and alleging “ divers other occasions,” 
anti it was held that ns defendants had means of ascertaining from their book# 
whether other frauds of the kind alleged had been coininitten and the plaintiffs 
had not, the defendants wore not entitled to particulars bisfore giving dis- 
covery) ; Maxim Nor den felt Qune and AitimuniUon Co. ^.^Nordenfelt^ [18931 
3 Ch. 122, 127, 128, C. A. (whoro on inquiry as to damaijeswas ordered, and the 
plaintiffs wore ordered by the court of first instance to givo defendants ttie heads 
under which they sought to rexjover damages, hoforo defendants filed any affidavit 
of documents. It was hold by the Court of Appeal that plaintiffs beinpfignorant of 
tho particulars of breaches, such order coula not be complied with, and dissovory 
must be given first) ; KdeUionv. Itmecll (1888), 67 L. T. 927 (ar^tion by pniicipiu 
against agent; a false representation by agent alleged in slatcmout of claim, 
particulars of which were unknown to plaintiff but known to defendant. Held 
entitled to discovery before particulars) ; Whyte v. AhrenA (1884), 26 Oh. I). 717, 
C. A , (action by principals against agents ; fraud alleged generally. PlnintitTs hold 
not bound to give particulars before obtaining discovery of documents) ; Leitch 
V. Ahbott (1886), 31 Oh. D. 374, 0. A. (see judgment of Bowkk, L.J., at p, 379: 
“ If at a particular stage of an action you are stopped by reason of your ignorance 
of some fact winch is known only to the other party, that is the very reason 
why you should have discovery of that fact from aim ”) ; Sachs v. Spei/man 
(1887), 37 Oh. I>. 295 (action by pnncipal against agent; fraud alleged, par- 
ticulars of which could only be known to defendants. Application by latter for 
particulars ordered to stand over till after defence deliverml). See also J*hUipps 
V. Vhilipps (1878), 4 Q. B. D. 127, C. A., Bhamwtxl, L.J., at pp. 130, 131, 
and observations on his judgment in Philipps v. Philipps, as reported (1879), 
40 L. T. 815, at pp. 819, 822, per Denman and Lindley, JJ. As to the differ- 
ence in the principles underlying particulars and inter rogatories, see Q. V(^, 
Yoang da Co., Ltd. v. Scottish Union and National Insurance Co, (1907), 24 
T. L. R 73, 0. A. 

(s) Waynes Merthyr Co. v. D. Radford db Co.^ supra, at p. 35 ; Russell v. Stubbs, 
Ltd. (19061, 52 SoL Jo. 580. H. L, 

(/) Ihid. 

(e) See cases cited in note (<f), supra. 

(h) Arnold and Butler vmBottomley, [1908] 2 K. B. 151, C. A. ; Zierenherg r. 
Laho^kchere, [1893] 2 Q. B. 183, A:., at pp. 188, 189 ; compare Uennessy v. 
Wright (1888), 24 Q,. B. D. 446, 448, n. In Russell v. Stubbs, su^a, whoro in 
an action for libel the plaintiffs alleged a publication to named ^rsons and 
other persons whom they could not specify, the House of I^ords, affirming the 
Court of Appeal, held that, under the particular circumstances of the ceee, 
further particulafs of publication should not he ordered to be givm uhtil 
after d^uBoovery or interrogatoriee, under penalty, if not ^ven, of havmg the 
allegation of publication to persons other than those who were particmarly 
named and wno were kndwn to the defendants, but not to the plaiutiffe,' struck 
out from the statement of claim. * / 
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88« In oases where ^tbe right to discoverj, in any fomii depends 
upon the determination of any issae or question in dispute in the 
cause or matter, or it is desirable that some issue or question of law 
or fact or mixed question of law and fact in dispute should be 
deteiTuined first, the master has a discretion to reserve th6<][uestion 
of discovery till after the issue or question has been determined (i). 
The rule ^s intended to give the court the opportunity of saying 
that discovery shall not be given before the trial of an action 
unless it is wanted for the purposes of the trial — if a mort- 
gagor wislies to redeem an estate and it is denied that he has the 
riglit to redeem at all, discovery relating to questions of account 
will be postponed till it is known whether there is such a right or 
not (k). So also in an action by a principal against an agent where 
agency is denied (1). Where there is a question as to the right to 
relief at all, the court is always unwilling, before that right is estab- 
lished, to make an order for discovery which may be injurious to 
the defendant and only be useful to the plaintiff if he succeeds in 
establishing the right (m). So, also, discovery bearing only on the 
question of damages or accounts, and not on the question of 
defendant’s liability, where it is possible to deal separately with 
the questions 6f liability and of the amount of damages, will 
sometmes be postponed until the question of liability is deter- 
mined (n). , But where the discovery is for the purpose of enabling 
the party* seeking it to obtain complete relief at the trial, and to do 
away with the necessity of an account being taken subsequently, 
the court may refuse to postpone it(o). The discretion given by the 


(t) E. 8. 0., Ord, 31, r. 20 ; Whyte v. Ahrena (lH8t), 2(> Ch. D. 717, C. A. : — 
••In somo cases it maybe perfectly right that when there is a plea which would 
prevent the necessity of the discovery, that should be settled first,’’ per CorroN, 
L.J., at p. 721 ; but whore discovery is necessary for the purpose of determining 
whether the plea is true or false discovei-y should be allowed {ihid.) ; Beujio Jaffi 
und Jktmiatai'dtcr Lanoliit Fahrik v, Richardaon da Co, (1893), 62 L. J. (CH,) 710, 
712 ; Twmnvian Main Line Rail. Co, v. Clark (1879), 27 W. E. 677, 678 ; Wood 

V. Anglo- Italian Rank (1876), 34 L. T. 255; l^’ermtuck v. Edwards (1861), 29 

W. E. 189. The rule is limited, however, to cases where the ri^ht to discovery 
dei>enda on the determination of an issue or question in dispute in the case, anil 
does not apply where the discovery is wanted for the determination of the 
plaintiff’s right at the trial {Leitch v. Albott (1886), 31 Ch. D. 374, 376, 378; 
Jimno JaJfS und Barmstaedter Lanolin Falorik v. Richardson <Cr Co,, supra, at 
p. 712). 8e6 also [fV/soa v. Thornburg (1874), 43 L. J. (cH.) 356 (a case involving 
deputes as to handwriting). 

(/:) fimno Jaffi und Parmsiaedter Lanolin Fahrik v. Richardson dt Co.^ supra^ 
at p. 712. 

{1) P>\d, ; Great Western Colliery Go. v. Tucker (1874), 9 Oh. App. 376, 0. A., 
per L.J., at p. 378. 

(m) Fmnessy v. Cfark (1887), 37 Ch, D. 184^0. A., per Cotton, L,J., at p. 187 ; 
comjpare A,-G. v. North M^npoHitm Tramways Co., [1892] 3 Ch. 70 at p, 74 
(intarrogatohes allowed, disoovery of documents disallowed). 

(n) a^reihery. (1894), 63 L. J. (q. b.) 749 ; Fmnusy v. Clark, supra; 

JParher v. Wells (1881), 16 Oh. 477, C. A., Jebsxl, H.E., at p. 464 (inter- 
rogator as to accounts held .oppressive till title of plaintifl was establiahed) ; 
OrooA Wes$0m Colliery Co, v. Tucker, «iipro; Elkin v. darlce (1873), 21 W, B. 
447. 

,, (o) Baundan v. Jones 7 Ch. D. 435, 449, 453, 0, A. ; Es Hewel Morgan, 

thifn T. JlforpGNi (1888), ^ ^ IX 316, 320, 0« A. 



PjlKT n.~>DlSOOVKtT IN CteNSUJL 




rule may be exeroieed at any time, eithy before or after ih# 
ordinary form of order for discovery has been made(|i). 

In a patent action where the defendant denies the validity of the 
patent he may, nevertheless, be compelled to answer interrogatories 
before the validity of the patent has been established ({). 

89 . Where discovery is not required for the determination of 
any matter which is to be tried at the hearing, but only for the 
2 >arpo 8 a of working out the order or judgment, and the giving of it 
at that stage might be prejudicial to the party from whom it is 
required, it may be postponed until after judgment has been given. 
No time limit as to discovery is imposed by the rules, otW than 
the pendency of the cause or matter (r). In proceedings before the 
masters in the Chancery Division power is given to them to require 
the production of documents («), and, when so directed by the judge, 
to examine parties upon interrogatories (t). It is not prevented by 
the pendency of an appeal (u). Discovery may, if necessary, 
ordered for the purpose of an appeal (x). 
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8eot. 4 . — SemHty for Cost$ of Discovery* 

90. On an application for discovery in any form the applicant Practice, 
may be ordered to give security for the costs which will lie occasioned 
by the discovery (a). The matter is one for the discretihn of the 


(;>) IjfVfTY. Land Securities Co, (1893), 70 L. T. 323, 0. A. ** At whatever 
the party comes to a.sk for tae iuiervention of the court in order to pro- 
em e iiispoctioii, uispoctiou is sought within the meaning of this rule,’* and on 
oi'df 3 r can then bo made for questions of law to be determined before inspection 

(ibuL), 

(^) Jiemio Jaffe und Darmstaedter Lanolin Fahrik v. JOchardson Co, (1893), 
fi2 L. J. (cn.) 710 ; Swinhome v. Nelson (1853), 16 Beav. 416 ; GrossUy v. 
Stewart (1863), 1 New Ilep. 426. 

(r) K. S. 0.. Ord. 31, r, H. 

h) The place for dopf^sit of the documents is the Filing L Mpartmont of the 
Control Oftico (li. S. C., Ord. 61, r. 30). 

{t) li. S. C., Ord. 65, r. 16. InsUnces are : Saxby v. LaBterhrooh^lHIH), L. E. 7 
Exfdi. 207 (account of profits in patent action notwithstanding appeal pending 
production of documents enforced); Kennedy v, Wakefield (1870), 39 L, J. (on.) ^ 

H27 (^ter decree for sale in a partition suit); Grove^^y, Qroves (1853), 2 W. B. 

86 (plaintifi in administratioTi action held entitled to inspection as against a 
claimant) ; J&j/ v. Hadley (1883), 22 Oh. D. 671 (decree for specific performance) ; 
Hanslip v. Kitton (1863), 1 Do O. J. A Sm. 440, G. A. (partnership accounts) ; 
Lr/dds V. Walthcw (1884), 32 W. R. 1000 (held that court had power to order 
inspection of documents after judgment in default m action for breach of 
promise for the purpose of asscsbineiit of the damages by the master) ; Maxim 
Nordenfelt Guns and Ammy>niiion Co, y. Nor den felt, [1893] 3 Oh. 122, C. A. 
(affidavit of documents ordered afKeT inquiiy as to damages directed) ; Haldane 
V. Eck/ord (1869), L. B. 7 Eq. 426 (inquiries as to domicil) ; see also Hennmy 
V. Lavery, [lOO^D 1 I. B. 87. 

(tt) Smoy ▼. Ecuterhrook, supra. 

(x) Ee National Funds Assurance Co. (1676), 184 W. B. 774. As to disoovtary 
in aid of Eiteoutiont see title Ezecutioh. « 

(a) B. 8. C„ Ord. 31, rr. 26, 26. These rules are srtmewhat contradietory in 
their terms, but the above stat^ia^ot t^resents the way in which they are 
construed in practice. Securily for cost* b not usually required in emuBiercial 
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master or judge (6), bnt the practice has changed, and it is not now 
usual to order security to be given, the cases in which it is ordered 
being almost confined to those in which there is substantial doubt 
as to whether the discovery is really necessary, and a further doubt 
whether the applicant can pay the costs of the action if he fails. But 
the mere fact that the applicant is a poor man is not, as a general rule, 
a sufficient ground in itself for ordering security (c). On the other 
hand, the fact that security has already been given for the costs of 
the action does not necessarily exempt the applicant for discovery 
from being ordered to give fresh security for the costs which will bo 
occasioned thereby (d). 

Where application is made for inspection of a document in 
which both parties have a common interest, the rules as to security 
either do not apply or, if they do, security may be dispensed with (c). 
The rules do not apply to applications for discovery of a ship’s 
papers (/), nor to inspection of documents procured by notice as 
distinct from an order (g). 

91. Where security is ordered, it is in the form of payment into 
court to the credit of a separate account in the action, called the 
“ security for cJOsts account,” of the sum of JB5, or such smaller or 
liirger sum as may be ordered (A). An additional sum may be 
ordered subsequently, whenever the circumstances show that 
further security is required (i). Where security has been given on 
the application for interrogatories or for discovery of documents 
a further sum will not, as a rule, be required on a subsequent 
application for inspection of documents, unless there is an attempt 
at evasion of the rule as to deposit (1). Multiplicity of persons 
against whom discovery is ordered may be a ground for the exercise 
of the master’s discretion in ordering an additional sum as 
security (2), but it has been stated that a second deposit of £5 
could only be called for where the action was really two or more 
actions amalgamated in the same writ (m) ; and where separate 
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(h) Nrtrman v. London and Sonth Western Hail. Co, (1890), 24 Q. B. D. 4M, 
diiiapproving Boarder v. Lindauy Crude & Co, (1880), 34 W. E. 473. 

(c) Under the old pmctico poverty was hold a ground for dispensi 

(Burr V. Hubbard^ W. N. 198; Compagnie etc, du Padjiuue v. 

•Quano Co., [1883] W. N. 166; Henderson v. BipUy, [1884] W. N. 8o), or reduc- 
ing it (J)avis v. Meliodeio (1886), 80 L. T. Jo. 283). ^eaJso Webb v. Webb (1890), 
69 L. T. Jo. 81 ; Be Smithy Smith v. Wetd (1884), 60 L. T. 382). It has beou 
held that security need not be dispensed with merely because the parties consent 
(Aste V. Stunwre (1883), 13 Q, B. D. 326, C. A A 

(d) 0<mpagnie etc, du Fadfiqu/e v. JWuvian Gmno Co., supra, 

I «) Broum v. Ltell (1886), 16 Q. B. 1), 229, at p. 230. 

f) Law and Lindsay \, Budd^ [1883] W. N. 1^6 ; and see p. ^t,past, 

\ q) Compare E. S. 0., Ord. 31, r. 16, witk%^'d., r. 26 ; and see p. 69, ppsi. 
iTi) E. 8. C. Ord. 31, r. 26. 

Ibid. ; and Cooke v. Smith, [1891] 1 Ch. 509, C. A. 


Jc) Moore v. PewrAey, [1891] 2 Q, B. 707 ; Pardy's Mozamhiogno SyndioaU^ Ltd, 
T. [1903] 1 Uh. 191, at p. 195 ; but see Jacobs v. Ureat fFestem Bail, 

ri684] W. N. 33, 34. In Srown ▼. Lidl, supra, decided under the old 
rule, MATHSW, J., appeared to doubt whether rr. 25 and 26 apply to inspectioii 
of documOnts at alL out it was assumed in the two oases cited svpra that 
they do. 

(/) Joyce ▼jJSa(iZ7,^[189^1 Q. B, 469, per VaxroHAK Wxxxxams, J., at p. 461. 
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oopiea of one set of interrogatories are delivered to several 
defendants or plaintiffs to be answered partly some and partly 
by another or others, one deposit of £5 is su&oient (n). On the 
other hand, where the sets are separate a deposit of £5 for 
each set may be required ( 0 ), and where several defendants are 
ordered to make separate affidavits in answer to interrogatories, 
and also separate affidavits of documents, a deposit of £6 for the 
interrogatories and £5 for the discovery of documents may be 
required in respect of each defendant (p). 

92. If security is ordered the applicant must, with the inter* 
rogatories or order for discovery of documents, serve a copy of the 
receipt for the payment into court (q), and unless such payment has 
been made discovery need not be given (a). Non-payment is, 
however, not a ground for an application to strike out the inter- 
rogatories (b). Where the receipt is served, the time for delivering 
the affidavit in answer runs from< the date of service (c). 

93. The money paid in as security is paid in as security for the 
costs of the action, and remains in court till the action is disposed 
of by trial, consent, or otherwise. Therefore, waiver 0 ! discovery 
does not entitle the party who has paid it in to have i't repaid to him 
before the termination of the action (d). Where the action is 
disposed of by trial the party paying it in may, unless there is an 
order to the contrary, obtain payment out without a separate order, if 
he has been awarded the general costs of the action, but if the order 
as to costs is against him, the money is subject to a lien for the 
costs (c). 

If the action is disposed of by consent, or otherwise than by trial, 
and no taxation of costs is necessary, the amount may be paid out 
on a certificate obtainable from a master (/). 


(n) Eder A Co, v. Atienhorough (1889b 23 Q. B, D. 130 ; (\ntipheU y. Poulett 
(Lord)i [1884] W. N. 48. But thitf is Bubject to the usual charges for addiiioual 
folios. See also Iio 69 v. Beerhohm (1889), 5 T. L. E. 405, where £2 was ordered 
for additional folios; The Whickham (1886), 63 L. T. 23G. 

(o) Smith y. Reed, [1883] W, N. 196 ; but see Joyce v. Beall, [1891] 1 Q. B. 
469, and (kimpbell y, roxdett {Lord), supra. 

(p) Liverjieol and Manchester Aeraied Bread and Cafk Co, y. Firth, [1891] 1 
Ch. 367. 

(q) Where additional security has been ordered the receipt tor payment in must 
extend to the extra amount {Cooke v. Smith, [1891] 1 Ch, 609, 614, 0. A.), 

(o) E.S. 0., Ord. 31,r. 26, 

(h) Eder A Co, y, AUenborovgh, supra, 

(c) B. S. C., Ord. 31, r. 26 ; Jones v. Jones, [1884] W. N. 17. This statement 
is not in exact accordance wMh the words ol the rule, but ropresents the way it 
is interpreted in practice. 

(d) ftibb V. Bibbs and HiU, [1883] W. N. 208 ; and see Eder A Co. y. Aiten^ 
borough, supra, at p. 136. 

(e) E. 8. 0., Ord. 31, r. 27. Where the solidtor for the party provides and 
pays the money he cannot charge the amount in his bill of costs, but may 
indude it in his cash account (220 Bucktvdl and Berkeley, [1902] 2 Ch. 690, C. da). 

(/) E. 8. 0., Ord. 31, r. 27a. The evidence usually rmuired by the masto 
belme be irill grant his certificate is (1) office oopv certifi^te of payment in, 
or bank receipt ; (2) that the action is ** finally ffisposed d ” by consent or 
otherwise and no taxation is tequilred ; (3) the consent of the opposite partj^by 
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<1 Sect. 6. — Costs* 

94* As a general role the costs of discovery are wste in the 
cause, and are usually made so on any necessary application ; but 
the costs of the discovery can only be allowed to the party obtaining 
it when the discovery appears either to the judge at the trial, or Ihe 
master where the action is otherwise disposed of, or to the taxing 
master on a taxation of the costs, to have been reasonably asked 
for(5f). 

A party exhibiting interrogatories or filing answers which are 
unreasonable, vexatious, or of inordinate length, is punished by 
having to pay the costs occasioned thereby. An order for such 
payment may be made by the judge, master, or taxing master, 
without any application for it (h). 

"Where a member of a company is examined on interrogatories 
he cannot refuse to file the affidavit in answer until he has been 
paid his costs of making it ; nor will the court order payment of 
costs to him separately from the costs of the company (i). 

Where on an application for discovery the costs are provided 
for in the order there is no appeal beyond one to the judge in 
chambers (y). - 


Sect. 6. — Effect of non-compliance with Order for Discovery, 

< 

95. Where a party fails to comply with an order tip answer 
interrogatories, or to disclose or give inspection of documents in 
respect of w'hich no privilege exists, he is liable to (1) attach- 
ment (/c); (2) if a plaintiff, to have his action dismissed for want 
of prosecution ; (8) if a defendant, to have his defence struck out, 
on an application being made for an order to that effect (i). 


attoiidanoe or in writing ; (4) if the money is to be paid to the solicitor, the 
written iiuthority of tho client (only ie<piirod wlien the amount is above £10) 
or a oerlidoate tluit tho money is tne solicitor’s money ; (6) tho production of a 
oertihoate of the fund where it is over £10. 

(yl K. 8. 0., Ord. 81, r. 2a. In Re Sutcliffe^ Alison v. Alison (1881), 50 L. J. 
(CH.) 574, whero plaintiff only succeeded in obtaining an order for further 
answers to two out of twelve interrogatories, the costs of an adjournment into 
court were ordered to l>e costs in the cause instead of being apportioned accord- 
ing to the relative success of the parties. There is power to order the costs 
oocnsioned by the fault of the party to bo paid by him in any event ( Vicary v. 
Qreat I^'orthem Rail, Co, (1882), 51 L. J. (a. B.) 462). See p. 90, vosU 
(h) E. S. 0., Ord. 81, r. 3 ; Ord. 66, r. 27 (20). 

R€7'kdq/ V. Standard Diseouni Co, (1879;, 18 Oh. D. 97, C. A. 

(y; Mitchell V. Barley Main Colliery Co, (1883), 10 Q. B. D. 467. As to costs 
of lacr^otion, see p. 90, post, 

{k) K. S. C., Ord. 31, r, 21. As to attachment, .s-ae title Contempt of Court, 
Vol. Vn„ p. 307. The power to order atta&iment will only be exercised with 
vefy Meat care (Guy ▼. Banoech (1887), 66 L. T. 726 ; WRson Baffalovkh (1881), 
7 Q. 553, 0. A, per OoTroN, L. J., at p. 561 For instances where the 
applioatioii for the writ has baen hold justifiable see ibid,; Brice t, P rice (ISld), 
48 L. J, (CU.) 215 ; Thomas v% (1882), 21 Ch. D. 360, C. A.). 

S B, S. 0., Ord. 31, r. 21. The provisions of this rule do not extend to 
oBure., of the names of partners in a firm under B. S. C., Ord. 48x 
V. iTssM and Byne (1876), 35 L. T. 341). See also p. 44, note (s), cmfs. 
As to the ikmeequenoe m non^produotfon of doonments for inspection, eee 
p. 
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* 98. Btfnoe of the order for diseorery need not be j^eraonal, bol /tam. t. 

may be effected upon the solicitor to ttie p&rty who is to give the 

disooyery(*ii), though where this is the only service effected it is 

open to the itaiy sought to be attached to answer that he has had Wtoy 

no notice or knowledge of it (n). A solicitor being thus served and 

failing without reasonable excuse to give notice to his ^lient is ”* *””” ** 

himself liable to attachment (o). • SwricsaC 

It is necessary to indorse upon the order for discovery a 
notice warning the party bound by it of the consequences of his 
disobedience (p), and this applies to service upon the solicitor as well *”***"' 
as to service on the party himself (q). 

97. The power to dismiss an action is optional, not obli- Dlwaatariot 
gatory (r), and should not be exercised unless the court is satisfied 

that the plaintiff is endeavouring to avoid giving the discovery (a), 
and not merely where the omission or neglect to comply with the 
order is not a culpable one, e.g,, loss of memory or illness (6). 

The order for dismissal may extend to the whole action or may 
be limited to those parts of it to which the discovery which has 
not been given relates (e). * 

98. An order striking out a defence will not' be made for striking oat 
light reasons (d), but only where there is wilful default or negli' 

gence on the part of the defendant («). Where, however, such an 
order has been made, and judgment has been signed in default 

(m) B. S. C., Ord. 31, r. 22 ; and Jog t. TIadleg (1883), 22 Ch. D. 671 ; 

Se Mulcaater, DalsUm v. Naruom (1878), 47 L. J. (OH.) 609; Little 7 , JtoberU 
(1874), 30 L. T, 367. 

(n) B. S. 0., Ord. 31, rr, 22. 

(o) Ibid., T. 23. 

(j>) B. S. 0., Ord. 41, r. 6. 

(J/) Hampden, v. Walli* (1884), 26 Ch. D. 748, 0. A. For the requiromentii 
eenerally on applications lor a writ of attachment, see title Contempt of 
Court, Vol. VIT., pp. 307 el teq. 

(r) Hartley v. Owen (1876), 34 L. T. 762 ; Kennedy v. LyeU, [; S82] W. N. 187, 

0. A. See also Liberia Republic v. Ibiye (1876), 1 App. Cas. 139, per Lord 
Cairns, l<.0.,at p. 143, per Lord Hathkrlet, at p. 146 ; and see further Jamee 
Nrleon jk Son*, Ltd, r. Neleon Line (/Averpool), Ltd., [1906] 2 EL B. 217, 0. A., 
per Far WELL, L.J., at p. 226. 

(o) Danvillier v. Myera, [1883] W. N, 38, C. A. > 

(b) CardweU {Lord] v . Tomlinaon (1883), 64 L. J. (OH.) 967, 968; WHaon t. 

Raffalovicb (1881), 7 Q. B, D. 663, C. A., per Cotton. L.J., at p. 661. 

(c) DanvMier t. Myera, eupra. If an order is made that the action be dis- 
missed unless the discovery u given within a limited time on default of the 
plaintifC to give it within the prescribed time, the action is at an end ( W/Mler 
V. Hancock (1878), 3 Q. B. D. 83 ; King v. Davenport (1879), 4 Q. B. D. 402; 

Re Macintoak ana Diaon, [1903] W. N. 96 ; see also Harden v. Richter (1889), 23 
Q. B. D. 124; Script Phonography Co. 7. Qr^g {\H90), 69 L. J. (OH.) 406). But 
the time for appealmg against an order dinmssing an action under tnis rule may 
be enlaced under £. S. 0., Old, 64, r.^ 7, notwithstanding that the order bos 
taken effect and that the action stands dismissed therebv {Cartert. Btiibh* (1880), 

6 Q. B. D. 116, 0. A. ; Burke v. Rooney (1879), 4 C. P.’D. 228). 

(«f) Twyero/t v. Grant, [1876] W. N. 201 ; Anon., [1876J W.N. 204. 

(s) Bmgk 7. Haigh (1886), 81 Ch. D. 478, Mr Pearson, 7., at p. 482. Sea te 
es ses where defence hu been etnusk oai,Fwher v. Hugheo (1877), 26 W. B. 62e ; 

Jemtn 7. Maekintotk (1889), 61 L. T. 108, 0. A ; and sea also Qihwn t. Bykn 
(1884), 2S Scd. Jo. 683, where defence was etrock oat bat judgment qgaad was 
subsequeatly set aside. ' , 
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Skct. 6r of defence, the jad^enfi will not be set aside, acept when a g(^ 
Effect of defence on the merits can be shown (/). A plaintiff may join mth 
Mon-eom- his motion to strike ont the defence a farther motion for jadgnumt 
plianee with in default of defence (g). 

Order for 
Oiscoveiy. 


Part III. — Discovery of Documents. 

Sbct. 1. — Nature and Extent. 

GeDoraily. 99. The right to obtain discovery of documents consists in the 
power, subject to the discretion of the master or judge, of one party 
to obtain on oath from the opposite party a statement of all docu- 
ments Qi) relating to (i) the matter in question {k) between them, 
which are or have been (Z) in the possession or power of the 
latter {in\ or of his agent for him (n). 

The right to have the existence of a document disclosed in the 
affidavit of documents does not necessarily involve any right to have 


( f) Farden v. Ilichier (1889), 23 Q. B. D. 124. 

(y) Salomon v. Holt (1905). 53 W. H. 588. See also title Peacttce and 
PllOpKDURE. 

(/*) As to what is a document, see v. Dayc, [1908] 2 KB. 333 ! “ There is 
a tlocument wherever there is writing or printing capable of being read, no 
matter what the material may be upon which it is impressed or insonbod ” (per 
Dauung, J,, S. 0. 77 L. J. (k. b.) 659, at p. 661). 

(i) “ Tho documents to be produced are not confinod to those which would be 
©'viclonce either to prove or to disprove any matter in question in the action ; it 
seems to me that every document relates to the matters in question in the action, 
. . . which it is i*easonablo to 8uppo.%e contains information which ma// — not 
whiidi mtuit — either directly or indirectly enable the party requiring the affidavit 
either to advance his own case, or to damage the case of his adversary ** (Cb?n- 
pttgnie Financiere dn l*acijigue v, Peruvian Guano Co. (1882), 11 Q. B. I). 55, 
C. A., 'per Brett, L. J., pp. 62, 63). 

(k) The expression matter in question means a question or issue in dispute 
in tiie action, and not the thing about which such question or issue arises ; that 
is to say, in an action to recover possession of land it means the plaintitT’s alleged 
title anti not the laud (per Lindley, J., in Philippe v. Philipps (1879), 40 L. T. 
815, 821). 

(l) See p. 60, pofff, 

(m) R. 8. 0„ Ord. 31 , r. 12. All documents must be included of which the party 

giving tho discovery has oorpo]^l possession, even if he has no property at aU 
in them, but not documents which are not in his corjj^real possession, unless ho 
has Bcme kind of property in them (O'Shea v. Wood, [1891] P. 286, C. A., per 
JilNUIiSY, L.J., at p. 288 ; and see Horton (fe Co. v. Lamport, Noli tfe Co. (1886), 2 
T. L. B. 630). Oareful search mi^t be made for |>11 relevant documents in Us 
own possession, and proper inquiries and made with regard to those which 

are not; see Price v. Price (1879), 48 L, J, (OH.) 216; Sivanston v, Luhman 
(1881), 46 L. T. 360, 0. A. 

(njf ifurray v. Walter Cr. & Ph. 114, 125; Meriene v. Haigh (1863), 3 

De Q. J. d; Sm. 628, 0. Al; Lasarue Mozley (1669), 6 Jur. (k. b.) 1119. 
Doomnents which are or have been in his ^ssession or power jointly with or 
as agent for another or others are also to oe included so far as disclosure of 
their existence is concerned (Taylor v. Jtmdell (1841), Cr. d Ph. 104; Bovill 
▼. Cowan (1870), 5 Oh. App. 495). See also Compapiic Financiirt du Facijique 
r./^0ru vian Ouano Co., iupra, at pp. 62, 63, Q, A., and p. 71, poet 
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it produced for iuspeotion (o). On the other hand* the fact that 
a document ia protected from production f Ar inapeotion does not Nature tad 
afford a sufficient reason for not disclosing its existence (p). Bitettt 

Srot, 2 . — The Application. 

100 . The application for discovery of documents is ipade to a Praotioc. 
master in chambers on the summons for directions or on notice 

given under it, and need not be supported by affidavit (j). The 
master has power either to refuse or adjourn the application if 
satisfied that the discovery sought is not necessary at all or at that 
stage of the action, or to make such order, either generally or 
limited to certain classes of documents, as he may in his discretion 
think fit (r). In exercising his discretion he is guided by the plead- 
ings and the nature of the action. Furthennore, he must refuse 
the discovery if he thinks it not necessary either for disposing fairly 
of the cause or matter or for saving costs («). This gives the 
master discretion to refuse discovery where he sees that no good 
can reasonably be expected from ordering it(0. The master’s 
decision is subject to an appeal to the judge in* chambers, and, by 
leave only, from him to the Court of Appeal (w). 

The order, when made, should limit the time within which the 
affidavit of documents must be filed. 

Sect. 3. — The Afidavit of DocwtnenU. 

101 . The person ordered to give discovery must state on oath (v) Oontmts.. 

(1) what documents relating to the matters in question are in his 
possession or power ; (2) whether he objects to produce for inspec- 
tion any of these documents, and, if so, on what ground {w ) ; (8) what 


(0) See p. 71 , post, 

[p) HwansUni v. Luhmm (18S1), 4d L. T. 360, 0. A., per ,Jk»skj., M.R,, at 
p. aGl : The rule as to disoovery is the exact contra i ^ of that as to 

production for inspection. You must sot out every document you have in 
your possession whether you are bound to produce them or not ’’ ; Nmv IhitM 
Mutual InvestmefU (7o., JAd. v. Feed (1876), 3 C. P. D. 106 ; and see p. 60, 
p(Mt. 

E. S. 0., Ord. 31, r. 12 ; Downing v. Falmouth Untied Bewtrage Board (1887), 
37 Ch. D. 234, 0. A., at pp, 241, 242. But affidavits already on the file may be 
referred tc for the purpose of deciding whether the discovery is necessary (ihid,). 
As a general rffie the order should not be made where there are any rnaHonahlo 
pounds for believing it would be illusory by reason of there being no 
Qocuiuents in existence. But if there be primd facte evidence of their 
existence one party is entitled to appeal to me oath of the other as to such 
documents being in his possession or power {Johnson v. BmUh (1877), 36 L. T. 
741 ; Powdl V. Eeffeman (1^79), 4 L, B. Ir. 703). As to the time for disoovery, 
see p. 60, ante. jS 

(r) E. 8. 0., Ord. 31, r. 12. He may give leave to interrogate {A.-O. v. 
North Metropolitan Tramways Oa.,, [1892] 3 Oh. 70). 

(f) B. S. a, Old. 31, r. 12. 

(1) Doumifig v. Falmouth United Sewerage Board, supra, per OoTTON, L.J., at 

p. 2^ ; and aee Be WHls* Trade^marksAlS92'] 3 Ch. 201, 0. A. . 

(tt) Williams v. Bird (1890), 34 Sol. Jo. 847, 0. A. 

(v) B. S. 0., Appendix B, Perm 8 ; the fonn shoald be doeelT followed {Anpm.t 
[l876]W.N.39f. 

{w) As to how the objection must be stated, see p. 70, posU 
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doctimenti he has ha^ in hie possession <x power relating to the* 
matters in question and when they were iMt so* and what has 
become of them and in whose possession they now are ; (4) that he 
has not and never had(4;) any other docoments relating to the 
matters in question in hia possession or power or in the possession, 
enstody, . or power of any agent of his or of any person on his 
behalf (y)* 

The documents must be set forth in two schedules. The mst 
schedule must contain all the documents that axe in the possession 
or power of the deponent, and must be sub-divided into two perts : 
(i.) containing all the documents he is willing to produce ; (ii.) con- 
taining all the documents be objects to produce. The second 
schedule must contain all the documents that have been but are 
not then in his possession or power (y). 

The documents must be so described and identified as to enable 
an order for production of them, if made, to be enforced («). The 
affidavit must not be of unnecessary length, nor oppressive, nor 
irrelevant, as otherwise it may be ordered to be taken off the file (o) 
and the party filing it ordered to pay the costs caused by it(i>). 


(cr) Tlie oDii8Hion of thesd words is siiillciont reason for ordoriii^ a further and 
bettor aftldavit ( Way^taffc v. Anderaon, Moss and Micheli (1878), 89 L. T. 332 ; 
Gardner v. Irvin (1878), 4 Kx. D. 49, at p. 53, 0. A.). 
iy) See note (v), p. 69, ante, 

(z)/l'aylnr v. liatten (1878), 4 Q. B, D, 86, 0. A. ; Bristol Corporatim v. C<>x 
(188-4), 26 Ch. D. 678, 681 ; Budden v Wilkifisonf [1893] 2 Q. B. #32, C. A ; 
Briee v. Brics (1879), 11 Oh- 1). 163 ; Fortescue v. Fortescue (1876), 34 
L. T. 847; Gardner v. /mn, supra; Ledwidyt v. Mayne (1877), 11 I. E. Eq. 
463. Whore the documents are numerous and of the same class or description, 
such as letters bc^tween the some piurtios, they are often allowed in the 
King's Bfmch Division to l)e deeciib^ as tied up in a bundle marked A and 
numbered from I — 50 and initialled by me ” {TayUtr v. Batten, supra ; Morris v. 

F. dwards (1890), 15 App. Gas. 309), or by some similar dosoription (Bewicks v. 
Graham (1881), 7 Q. B. D. 400. 0. A.; Kain v. Farrer (1877), 37 L. T. 469). 
** Certain letters tied im in a bundle marked A." is by itself an insufficient 
desoription {Fortescuev, Fariescue, sunra), ^^Correspondenoe'’ is also not a sufficient 
description unless tlie number of tne letters is stated (Gardner v. /rvi’n, sup^ ; 
Brice V. i^rice, supra). If the documents are not numerous the best course is to 
set out each separately and number them in the margin of the sohedule. In the 
Cfhanoery Division formerly a practice similar to that held to be good in 
Taffilor Vf Batten, mpra, was fdlowed (Christian v. Taykr (1841), 11 Sim. 
401), but now a stricter practice prevails, tho documents being requhred to 
be ^ out in bundles, and sobeduled and numbered in such a way that 
the opposite party may ask for those be wants to see, specifying them by 
ibxSr jQiuinbers (iVeiiAer t. Boole (1882), 2 Ch. D. 835, 836; Ilill v, SarU 
Duvie (1884), 26 Ch. D. 470, 0. A. J^Mid see Cooke v. ihnith, [1881] 1 Ch. 509, 

G. A., Kat, at p. 522: ** You must not only make up the documents 
in bunales, but you must dosoribe what the documents are, a.y., a bundle of 
letters from A. to B., and you must identify ei^h document by marking it 
epeouilly . . . you must mark each one and mentify it in such a way that the 
Opposite party can say 1 require that particular document.*’ On the other 
hand, m Millank y. MUbam, £1900] 1 Ch, 376. C. A., LnrntJBy, i.. J., at 
pp. S83k 884« Seems to consider that as the authorities at present stand a party 
maj b5 able to claim myilege in the Chancery Division for a number oi dee^ 
which ard'Stmpij desonbed ase bundle of documents numbered and mark^ 
with some disanctiTe mark. 

(a) ria2ksr y. Boide (1882), 21 Ch. D. 835; Bolton y. NaUsl Land ami Oshmisth 
Cb.. [18871 W. N* 14S, ITS, C. A. 
i hid. ; mu y. SctH-lknie (1884), 28 Ok D. 470, 0. A. 
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topj of the affidavit delivered to ^e ovoosite pari^ hi 
Boffiflient tor produotioo in court, without an office copy bung; 
taken («). 
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102. If disooveryis ordered against more than one party each must 
make a separate affidavit or join in a joint one. In the letter case 
they must deal with the documents which they or either of them party, 
have or have had in their or his possession or ^wer (d). 

Where a plaintiff has already, at the instance of one of several 
defendants, been ordered to give discovery and has done so, he mil 
not generally be ordered to make another affidavit on the application 
of another defendant (e). 


108. If after the affidavit of documents has been iilod a doou- Subseqaant 
ment is discovered of which the opposite party has a right to have 
inspection, it is the duty of the party nling the affidavit to give dl^*monti. 
information to his opponent of the fact, either by supplementary 
affidavit or by notice (/). 


104. Subject to the exceptions mentioned below, the statements Uow far 
in the affidavit of documents are conclusive with regard to the clocu- 
ments that are or have been in the poasessioD nr power of the party 
giving the discovery (g), both as to their relevancy (/i). and the 
grounds stated in support of a claim for privilege from production 
for inspection (i). The party seeking the discovery cannot bring 
evidence by affidavit or otherwise to show that the statements are 
nntrue(.i), nor, as a rule, will he be allowed to interrogate for that 
purpose (ife). 


(c) Lulie T. Cave (1886), 31 Sol. Jo. 11 ; E. 8. 0., Ord. 66. r. 27 (6-1). 

(dl FetidaH v. 0’ Connell (1885), 29 Oh, D. 899, 0. A. (husbaud and wifo os 
co-piaintills). 

(e) Pardf/s Mozambique Syndicate v. Alexander, [1903] 1 ]9I, 195, 190. 

(/) Mitchell V. Dariey Main Colliery Co, (1884), 1 Cab. & ML 216. 

(^) Gardner v. Irvin (1878), 4 Ex. 1). 49, G. A, ; Jones v. Monte Video Oas 
Co, (l880), 5 Q. B. D. 656, C. A. ; Cimpayme Financiere du Pacifiqnc Peruvian 
Ouano Co, (1882), 11 Q. B. D. 65, C. A. ; Hally, Truman, Ilanhury ifc Co. (1885), 
29 Cb. D. 307, 319, C. A.; Horton A Co, v. JLamport, Holt <fe Co. (1886), 
2 T. L. R. 630 ; A.-G, v, Caetleford Local Board (187i), 27 L. T. 644 ; Weatmimter 
Bryfnho Goal and Cedee Co. v. Clayton (1864), 9 L. T. 534 ; Imperial Larid Co, oj 
Mareeiileey. Maeterman (187^, 29 L. T. 650, 0. A.; Welsh sCeam Coal Collieries, 
Lid, V. QaAdl (1877), 36 L. T. 352, C. A, 

(A) Sudden v. WiUcineme [1893J 2 Q. B. 432, 433, C. A, ; Mogul SteameUip Co, 
y, McGregor, Gow A Co. (1886), 2 T. L. E. 752. see al«o Haetinge Corporahon 
y, Ivall (1873), 8 Ch. App. 1017. 

(•) Bewicke y, Graham (1881), 7 Cl. B. D. 400, 0. A. ; Bulman and JJixan v. 
Youm, Ehlen A Co, (1883), 49 L. T. 736, C. A. ; Lyell v. Kemn&hj (1884), 27 
Gbu 6. It C. A., per Cotton, L-J., at p. 19; Sudden v. WHkimon, so pi a; 
FrunhMtein v, Gavin's Cycle Caning and Insurance Co., [1897] 2 Q. B. 62, 
C. A* Ab to what must be stated m the alEdavit in support of a claim lor 
privilege frenn production for inspection, see p.. 70, post, 

{/) Oisrdner y, Irvin, eupra ; Jone^ y, Monte Video Goa Co,, eupra ; Comnagnie 
Finaneiire du Padfique V. Peruvian Guano Co,, supra ; Morris y. Sawatde 
(1889), 38 a B. D. 287, 0. A.; (1890), 15 App. Cas. 309; Taylor v. SoUen (18W, 
4CL.B.1>. 85, 0. A.; Wdsh Steam Coal (kmeries, Lid, y. QasMl (1877), 36 T. 
353, 0. A. 

(*) Miehdaye Wheeler (1686), 17 Q. B. D. 101, 0. A ; HaUy, Trimm^ Manbury 
it Oo.t mqpra; and see p. 63, amt4% and p. 102, pceL ^ 
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ftiOT.S. 105. An application for a further affidavit on the ground of the ' 
The omission of relevant documents will only be granted if it can be 
Affidavit of shown either from the affidavit of documents or from documents 
Doc mne nts. referred to in it, or from admissions in the pleadings, that there is 
When farther roaconable ground for supposing that the party making the 
affidavit maj disoovery has or has had other relevant documents in his possession 
be obtained. power ( 1 ). 

When production for inspection is sought, it will only be ordered 
where the court is reasonably certain from the affidavit itself, or 
from the nature of the case, or of the documents in question, or 
from admissions made by the party in his pleadings or in any other 
affidavit, that he has erroneously represented or misconceived their 
nature or effect. The court will accept the affidavit as conclusive 
unless it is made clear that the oath of the party cannot be relied 
on (m), and, as rule, before production will be ordered the party 
resisting the discovery will be allowed to make a further affidavit 
to protect the document if he can (n). 

In some cases inconsistencies in other affidavits filed by the 
party (o), and, porliaps, any admissions contained in documents 


(/) Jones V. Monte Video Gas Co, (1880), 6 Q. B. 1>. 666, C. A.; OmnjHignie 
Financiers da Panflque v, Peruvian Guano Co, (1882), 11 Q. B. D. 65, C. A., 
at p. 63; Hall v. Truman, Hauhury Jt Co. (1885), 29 Ch. I). 307, C. A., at p. 319 ; 
Wdsh Steam Coal Collieries, Ltd, v. Gaskell (1877), 36 L. T. 352, 0. A. ; Lyell v. 
Kennedy (1884), 27 Oh. D. 1,0. A., where Cotton, L.J., atp, 20, seems to hold 
that reference may be made to other documents produced ; Jones v. A ndrcws (1888), 
68 L. T. 601, 0- A. ; Yorkshire Provident Life Assurance Co, v. Gilbert, ri895] 
2 Q. B. 148, 155, 0. A. ; Noel v. (1863), 1 Do O. J. & Sm. 468, 0. A, ; 
Wright v. Pitt (1808), 3 Oh. App. 809 ; SavZl v. Browne (1874), L. R. 17 Eq. 402. 
See also Sumsion v. Pirtor (1886), 30 ^1. Jo. 468, 0. A. ; Steele Savory (1891), 
36 Sol. Jo. 12, 0. A. ; Weal v. Games (1884), 28 Sol. Jq. 513 ; Dinn v. Brandon 


S , 1 T. L. R. 598 ; IJenncssy v. 

y (1866), 35 L. J. (Cli.) 400; 
Earp V. LUyyd (1857), 3 K. “ 


Wright (1888), 4 T. L. R 511 ; Jenkins v. 
Potts V. Adair (1793), 3 Swan. 268, n. ; 
& J. 549; Hastings Corporation r. I vail (1873), 8 

Ch. App. 1017. 

(w) Coombs V. London Corporation (1842), 6 Jiir. 57 (affirmed (1845), 10 Jur. 
67); A,-G. V. Amcrson (1882), 10 Q. B. D. 191, 198, 203, 201, C. A., where 
the party’s answore to interrogatories were looked at, and Bke'JT, Ij.J., held 
that other documents produoed to the court mifjht be referred to ; ItoberU v. 
Oppenheim (1884), 26 Oh, D. 724, 0. A. ; Frankenstein v. Gavin's (hide Cleaning 
and Insurance Co., [1897] 2 Q. B. 62. 0. A. ; Hey v. J)e la Hey, [^1886] W. N. 
101, 0. A, See also Bnlrmn and Dixon v. Young, Elders dc Co. (1883), 49 L. T. 
736, 0. A. ; and compare Lydl v. Kennedy, supra, at p. 22. 

(n) Mind V, Morgan (1873), 8 Ch. A{g). 361 ; Kain v. Farrer (1877), 37 L. T. 


469, 471 ; Taylor w Batten (187vS), 4 < 


85, C. A. ; Kennedy v. Lyell (1883), 


8 App. Can, 217, 229. In A. -(7. v. f amlte (1848), 17 L. J. (cH.) 154, the oourt 
order^ production, as it appeared on the face of the answer that the contents 
of the., aocument in question might prove material to plaiutiffis case. In 
Ponsonhy v. Hartley, [1883] W. N. 44, C. A., the court on inspection of one of 
the doouinents, which it was stated in the affidavit did not tend to support the 
plaintiff's case, held that the affidavit was to ^)iat elteut manifestly inaccurate, 
and that therefore it could not be relied upon as to other documents, and ordered 
production. In Leslie v. Cave (1887), 56 L. T, 332, Keeewioh, J., declined to 
follow this decision, as being contrary to the practice of the court See also 
Felhin v. Herbert (Lord) (1861), 30 "L. J. (OH.) 798, where production was 
ordered ; Manedl v. Feney (186ll 4 L. T. 437. 

(o) v. Castl^or^ Lootu Board (1872), 27 L. T. 644 ; Weetminster 

Btytnbo Ooai and Coke Oo. v. CSayton (1884), 9 L. T. 534 ; Hastings Con 
V. Ivuil (187d)i 8 Ch. App. 10I7. See also Morris y. Edvsirds (1889). 23 { 
iS7, 0. A., per IjMdlet, L. J., ut p. 293. 
i 
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other than the pleadings, may possibly be sufficient material upon ^ 9noT. B, 
which to order a farther affidavit, but as a general rule the grounds The 
must be founded upon one or more of the reasons montioned Affldairitof 
above* It may be that under special circumstances the court P<M)umentS* 
will allow an interrogatory to be put as to whether a particular lutemgatory 
document or particular documents is or are in the possesion of the m to 
party giving the discovery, but a prima facie case musif be shown documonta 
Wore such an interrogatory will be permitted, and it should bo 
made the subject of a spocial application (p). A general roving 
interrogatory will not be allowed (q). 


106. Where the party seeking the discovery can swear that, in Order as to 
his belief, the opposite party has or has at some time had in his aocumcnta 
possession or power a specified document or documents relating to 
any matter in question between them, he may apply for an order 
requiring his opponent to state on oath whether it or they has or 
have at any time been in his possession or power, and if not so, then 
when he parted with its or their possession and what has become of 
it or them (r). A primd facie case of relevancy and possession is 
sufficient to entitle the applicant to the order («). 

The application is made by notice under the summons for Application, 
directions to a master in chambers, and may be made whether or 
not an aflidaidt of documents has previously been ordered or made. 

It does not appear necessary that the grounds of the deponent's 
belief should be stated. ^ , 

No order can be made unless the applicant can name and specify Contents of 
certain specific documents, and the order must be confined to those 
particular documents (t). It will not suffice to state that the 
opponent has in his possession a class of documents such as corre- 
spondence between particular parties or books or entries (a). More- 
over, the affidavit must show that in the belief of the deponent 
such documents actually are, or have been, in the party s possession, 
and have a bearing on the point in dispute (&). A mere general 
affidavit based upon a prion reasoning assorting 'b*at the applicant 
has reason to believe that a correspondence must have passed, and 
that books and documents exist, will not suffice (c). 

For the purpose of such an application,, if a letter scheduled to 
an affidavit of documents or produced by a party refers to another « 


Uoll V. Truman^ Ilanbrinj ^ Co, (^1886;, 29 Oh, JX307, 0. A., per CoTTON, 
L.J\, atpp. 320, 321; e.g., where there is an iseuo os to aparticuJar document 
which primd facie ought to be in the possession of a defendant. And see Joum 
V. Mmte Video Gas Co. (1880), 6 Q. B. D. 556, C. A., per CoTTOW, L.J.. at p. 559. 

(q) jCdismi and Swan United b'iectric Light Co. v. Holland cmd Jahlochhoff 
General Eleciriciiy Ob., [1888] W. N. 31, 0. A. 

(r) B. S. Cm Ord. 31, 19a (3); Wliite v. Spnfford d? Oo., [1901] 2 K. H. 

241, 0. A. ; Graves v. Heinemartf* and Armstrong (1901), 18 T. L. B. 115. 

(ir) Ormerod, Grierson A Co. v. St. Gwrgds Ironworks (1906), 95 L. T. 094, at 
p, 696. . 

(ty Whiter. Spafford 4? Co., supra, whm the application was refused without 
prejudice to any application for leave to interrogate ; Graves v. Btinemeam amd 
Armstrong, supra. • 

^ Ibid. 

Graves v. Betnemann and Armstrong, supra. 

Ibid., which see for the applica^on d fiiiese principles to an application 
under this rule in an action of topyright. ^ 
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Bteii.A c letter, thatotner letter^ is primA JeUM relevant, and the onns el 
The showing, that it is not relevant or is privileged lies on the party 
AlBdavit making the af&davit of documents or producing the letter (<2). 
Pot affirt s- By means of this rule a party can, therefore, in some, cases 
attack his opponent’s affidavit of documents, notwithstanding that 
it is sufficient in point of form, and may obtain a further affidavit, 
but limited’to the particular documents specified in the applioaticm. 

107. Again, wherever the affidavit of documents is insufficient in 
point of form, or omits to deal with any of the classes of documents 
required to be included in it, or the documents disclosed are not 
sufficiently described, the party who obtained the order for disrovei^ 
may apply for a further and better affidavit. The application is 
made by notice, under the summons for directions, to a master in 
chambers. No affidavit can be used in support (e). 

Sect. 4. — Inspection by the Cowrt. 

108. Where privilege from production for inej^tion is claimed 
for any document the master or judge may inspect it for the 
purpose of deciding as to the validity of the claim ( f). To this 
extent the right mitigates against the general principle that the 
affidavit of documents is conclusive as to the claim of privilege (p). 
The document must be in the possession or under the control of 
the p 9 >rty from whom inspection is sought (A). The party applying 
for an order for inspection by the master should give notide to the 
opposite party to produce the documents for the inspection of the 
master at the hearing of the application. Under the former practice 
it was held that where the court or judge inspected the documents 
at the instance of the parties it was not competent to either party 
to afterwards question the decision (i). But it would seem that 
this does not apply where inspection takes place by virtue of the 
present rule. 

Shot. 6. — Grounds on which Disclosure can be resisted. 

OroondH for Certain actions or matters in which the disclosure of the 

naiatin; , existence, of documents will not be ordered have already been 
diaoloaiire. mentionea^(A:). But in addition to these, in actions where discovery 
in general may be ordered there exist grounds on which the disclosure 
of the exist^oe of documents may be resisted. These grounds find 

(4) Ormtrod, Orl A Co. v. Bt. Ooargds Ironworks (1906), 95 Ii. T. 694, 
which aee as to doci ‘ta produced without hemg ^eduled to any affidavit of 
dooomwta. ^ 

{«) For fonn of no_. end order, see Ohitty’s Foma, 225. 

(/) B. S. 0., Ord. 3 r. 19 a (2) ; Vetter v. Behretber (1888), 53 J. P. 39, See 
Williomt V. Qttebrada . ’.tlwa,y,~Land, and Capper (Jo., (189 51 2 Ch. 751, 757 ; 
MQltanh r. JUdbani, [11., "1 1 Oh- 876, C. A., per YxoGHaw WiX.TJA]t8, LJ., 
at jv 385 ; hetfims v. Fal ond Islands Co. (1857), 27 L. J. (cs.) 25. 

(el See p. 19, ante. 

(a) V'ilkisison v. ir*%tn , . .), per Oaunraix, J., in ehambcim. 

fe Hustros y. White (18W«), 1 O- i D. 4Sa. 427, 0. A. 

PP- 40 ef aej., on;*. 
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Part III. — Discovert of Documents. 

# 

th^ir chief application i^ith reference to the pi^duction of documenbi 
for inspection, and are dealt with in that connection ({). 

Sect. 6 . — Duehsure in Particular Ca»ttn 
Sub-Sbot. 1. — Acttons for Eecovery of Land, 

no. In an ordinary action for recovery of land eitliffir party 
may be ordered to make disclosure of the documents in his posses- 
sion relating to the cause, in the same way as and subject to the 
same rights to refuse inspection as in any other kind of action (a). 

But where the claim to recover possession is based upon an alleged 
forfeiture, discovery will not be ordered as against the defendant (6). 

Sub-Sbot, 2. — Discovery of Ship's Papers in Actions on Policies of Marine 

Insurance, 

111. The practice which obtained before the Judicature Acts Aotlonson 
with regard to discovery in actions brought on policies of marine panne 
insurance has not been superseded by that obtaining under the 
rules made by virtue of those Acts, and discovery to a greater ^ 
extent and with fewer restrictions than in other actions is still 
obtainable (c). These special rights of discovery apply to actions 
on policies on goods shipped as well as on the ship, and extend 
beyond the original parties to the insurance, reinsurers being 
also included (rf). Further, they apply to an action brought by 
underwriters, who have paid claims under a policy in excess of 
the amount due, for the purpose of recovering the amount over- 
paid, at any rate where they did not resist the claims and were 
led to pay them by misstatement, since such an action is sub- 
stantially one arising out of a policy of marine insuranco(c). Pro- 
vided the insurance is substantially a marine insurance the old rights 
apply, notwithstanding that the policy also covers a short transit 
by land(/). But they do not apply where the insurance is of an 
inland transit, though part of the transit is on inland waters (<7), 
nor to a policy of insurance which is substantially one covering 

(1) See p- 71, post, 

(a) Lydl v. Kennedy (1883), 8 App. Cae. 217, overruling Philipps v. Philipps 
(1879), 40 L. T. 815, and Daniel v. Ford (1882), 47, L. T. 575 (defendant); 
Wrmtmorey, Uagley (1882), 46 li. T. 741 (defendant); Fortesrue v. Fortescue 
(1S7G), 31^ L. T. 847 (defendant) ; New British Mutual Investment Co, v. Peed 
(1878)! 3 0. P. L). 196 ; Miller v. Kirwan, [1903] 2 1. E, 118 ; Eyre v. Rodgers 
(J'S91), 40 W. K. 137. 

il) See p. 41, ante. As to interrogatories, see p. 104, post, 

(c) West of England Barik v. Canton Insurance Co, (1877), 2 Ex. D. 472, 474; 

China Steamship Co, v. Commercial Assurance Co, (1881), 8 Q. B. D. 142, 145, 

C. A. See, for reasons for this practice, ihid.y at p. 148 ; Rayner v. Ritson (1 865), 

35 L. J. (o. B.) 59, per CoOttBURN, C,J., at p. 61 ; Goldschmidt v. Marryat 
(1809), 1 Gamp. 559 ; China Traders' Itisurance Co, v. Royal Excha/nge Assura^ice 
Corporation^ [1898] 2 Q. B. 187,0. A., Vaughan Williams, L.J., at p. 193 ; 

Harding v. Bussell, [1905] 2 K. B. 83, 0. A.,^/- Mathew, L.J., at p. 85. 

(<f) China Trades' Insurance Co. v. Royat Exchange Assurance Corporation^ 
supra, at pp. 191, 192, 193. 

(c) Boulton V- Hotdder Brothers A Co„ [1904] 1 K. B. 784, 789, C. A. , 

(/) Harding v. Bussell, supra, questioning Henderson v. Underwriting and 
Agency Association, [1891] 1 Q. B. 557 ; VUlage Main Reef Gold Mining Ob, 
v. Steams (1900), 6 Oozn. Gas. 246. 

{g) Schloss V. Stevens (1905), 10 Com. Cas, 224, C. A 

H.L. — VOL. XI. • T) 
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risks on land, though the policy also contains a clause under whicli 
risks otfaransportatioii bv ships are covert (ft), at. any rate whke 
the action is not brought on that clause (i). 

The underwriters who. are being sue4 are entitled to disclosure 
on oath and production, or to reasons on oath explaining fully the 
inability to produce by the plaintiffs (the assured), of all documents 
relating io the insurance 6r the subject-matter thereof, and to the 
cargo, freight, and loss, in their own custody, or in their custody as 
agents for other persons, and the plaintiffs must do everything 
reasonable within their power to get production of documents not 
in their own custody^ and give all information with respect to 
them (ft). The underwriters may apply for, and are entitled as 
a matter of course to, an order staying all proceedings till this 
has been done (/). 

The utmost good faith in elucidating the facts under which the 
underwriters’ liability may arise must be exercised by the assured (m). 

The order for production extends to the plaintiff and “all persons 
interested,” that is, all persons on the same side as the plaintiffs, 
although they are not parties (n). 

The application may be made at any time after appearance (o), 
and need not* be supported by afficlavit ( p), nor is a deposit as 
security for costs necessary (q). ' 


(ft) Taff^nenhaum Co, v. Heathy [1908] 1 K. B. 1032, C. A., per Lord 
Alvehstonb, C.J., at p. 1037. 

{%) lUd. 

(ft) Janaon v. Solarte (1837), 2 Y. & 0. (EX.) 127, 136 ; China Steamship Co, v. 
Commercial Assnraiice Co. (1881), 8 Q. B. D. 142, 0. A,, per Jessel, M.E., at 

5 , 144, and per Brett, L.J., at p. H6 ; J'Fest of England Bank v. Canton 
nsurance Co. (1877), 2 Ex. D. 472, p. 474, Kelly, C.B., and at p. 476, per 
Clbasby, B. ; China Traders* Insitrauce Co, v. Boyal Exchange Assurance 
Corporation, [1898] 2 Q, B. 187, 0. A., jper Vaughan VVjlliams, L.J., at pp. 192, 
193; Boulton v. Uoulder Brothers & Co., [1904] 1 K. B. 784, 791, C. A., per 
OoiXiNS, M.E., at p. 789, and per Homer and Mathew, L.JJ., at p. 791. 

(/) Harding v. Bussell, [1905] 2 KB. 83, 0. A,, per MatheW, L.J., at p. 86. 

f m) Jhid. 

n) West of England Bank v. Canton Insurance Co., supra ; China Steam-- 
ship Co, v. Commercial Assurance Co., supra, at p. 145 ; London and Brovincial 
Marine and General Insurance Co. v. Chamlers (1900), 5 Com. Cas. 241. These 
words do not include . other underwriters, but only affect persons on the 
plaintiff’s side (China Steamship Co. v. Commercial Assuraryce Co., supra, p. 145; 
out where mortgagees axe suing, they do include the mortgagor or his repre- 
ientatives, who had sailed the shm as managing owiier (West of England Bank 
T. Canton Ineurance Co., supra). It has been held that th^do not include a 
person, not a party to the action, who is out of the jurisdiction and is not under 
tho pbwtiff’s oontrol (Fraser v. Burrows (1677), 2 Q. B. D. 624. but the mere 
hdk the person from whom the dis^very can be obtained is out of the 
juxisdiotion will not preyent the action being stayed till he gives discovery if 
Mbe in reality, though not in name, the plaintiff (WiUis di Co, y. Baddeley, 
pm} 2 B. 324, 0. A.). V 

' M v. JBussdL, supra. 

tp) China Steamship (h. v. (kmmereial Assurance Co., ntpra. It ia made by 
erainary summons or unden the summons foe direotions to a master at 
chambers* ... 

. (g) Isna v* Budd^ [16S3J W* 160^ 
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Part IV. — Production of Documents for 
Inspection. 

Sbcit« 1 . — Nature and Extent 

112. A party id, Bnbjeet to the exceptions mentioned hereafter (a), 
entitled to have produced for hiS inspection^ or that of his solicitors 
or agents (5), for the purpose of the cause or matter (c), every document 
in the possession or power (d) of the opposite party, or of his agent, 
present or past, which relates to any matter in question (<») in the 
cause or matter (/) and is material or relevant to that cause (ff)^ 

He is also entitled to take copies or have them made for him (k). 

Sect. 2, — Modes of Procwring Production. 

113. There are three possible ways of procuring the production Application 
of documents for the inspection of the party seeking the discovery, l^odnotloa. 

A master, on an application being made tor him for the pur* ^ 
pose by a party to any cause or matter, may at s\ny time during 
the pendency of any cause or matter, order the production by any 
other party thereto, upon oath, of such of the documents in hip 

(a) See p. 71, for the grounds on which production may be limitodf 
Ih) H Mama v. Prince of WaUa Life etc, Vo, (1857), 23 lioav. 338 ; Costa Rica 
Rejmbhc v. Erlangtr (No. 2) (1875), 44 L. J. (CU.^ 402, 0. A. Agents,” aembU, 
indudes a laud agent although he is a witness m the suit (A. -(7. v. Whttwood 
Local Hoard (1871), 40 L. J. (OH.) 592), though usually inspection by witnesses is 
not allowed {Boyd v. Pclrie (1868), 3 Gh, App. 818), but “ agent” does not inohide 
a professional accountant appointed for the purpose {Bonnardet v. TayUtr (1861), 

1 John. & H. 383 ; Draper ▼. Manchester^ Sheffktld ar^d Lincolmhire Hail, Cq<. 

(1861), 7 Jur. (n. 8.) 86, 0. A. ; Coleman V. Weat Hartlepool Harbour and Rail, 

Co. (1861), 6 L. T. 266). Yet where a proper case is made » ut, inspection by 
such a person or any other expert may be aDowed [lAudaay v. Gladetvne (1869), 

L. B. 9 Eq. 132; Swansea la/e Rail, Co, v. Budd (1866), xi. B. 2 Eq. 274 ; 

Bee also Peru Republic v, Wegmhn (1871), L. R. 20 Eq. 140 (inspection by several 
persons named by plaintifl) ; Dadswell v. Jacobs (1887), 34 Gh. P. 278, b. A ). 

(c) Not for coUateral purposes {Richardson v. llasltnga (1844), 7 Beav. 354 ; 
and see Williams v. Prime of Wales Life etc, Co, (1857), 23 Boav. 338, and 
lie Birmingham Banking Co,t Ex parte Brinsley (1866), 36 L, J, (OH.) 150. 

((f) As 1 3 the meaning of possession ur power, see p. 85, post, 

(e) As to the meaning of ** relating to any matter in question” see p. 58, 
ante, 

(/) See p. 39, ante. In libel actions where justification is pleaded inspection 
of plaintiffs books or documents can be obtained only m respect of such 
specific facts or instances which the defendant has stated in his defence or 
pArtioulars and upon which he relies in order to prove his plea {Arnold and 
Butler V. BoHomley, [1908] 2«. B. 161^ 0. A.). 

(p) Anderson v. Bank of BritiaJr Cohmbia (l876), 2 Oh. D. 644, C, A., at p. 

856 ; S. 0., Ord. 31, rr^ 1,4, 15. This includes questions as to damages only 
[Pam ▼. Lister (1871), L. E. 6 Ob, B. 242; Ladds v. WaUhew (1884), 32 W. E, 

1000). In an action lor pacific performance of an agreement to take a lejunai 
a mere general challenge pf the plaintiff’s title by the defendant does not entitle 
lum to production of ooepments relating to title, but if defendant mees % 
paxticulax issue challenging the title m gny particular respect he is ouUtlM to 
pv^^rtion of documents bearing on that issue {Jones v. WaUs (1890), 43 On.' D. 

(A) ^ p. 91, post, 

D 2 


Biot* 1. 
Naturt aud 
Extent. 
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^ ten. 2., 
ModMOf 
Proenriiig 
ftodnetlon. 

Power of 
eoart; 


Notice to 
produce 
dooumente 
mentioned in 
pleadings or 
affidaTit, 


posdbBsion or power relating to any matter in question in the oause* 
or matter as the master thinks right, and may deal •with such 
documents, when produced, in such manner as shall appear ]U8t(t). 

This rule is seldom resorted to, since nearly all the cases which 
arise now fall under one or both of the two other modes of obtaining 
inspectioja. Under it the court has power, in a case where one of 
several defendants obtains from the plaintiff an afBidavit of 
documents, to order the production for inspection by any other 
defendant of documents, the possession and relevancy of which is 
admitted by the plaintiff in his affidavit of documents, without the 
necessity of an application by that defendant for an affidavit of 
documents. But the plaintiff may seal up those parts of any 
document which are not relevant to the question between him and 
that defendant (A;). 

114 . Any party to a cause or matter (1) may (m) at any time (w) 
give notice in writing to any other party to produce for the 
former’s inspection or that of his solicitor any documents (o) 
referred to(p) in the pleadings (q) or affidavits of his opponent (r). 

(t) R. S. 0., Ord. 31, r, 14 ; Ord. 34, r. 12. The power is discroiionary, since 
the court is in no case bound tf) grant discovery (Flcpe v. Brashy [1897] 2 Q. B. 
188, C. A. ; Crozat v. Jlrogden (1896), 98 L. T- Jo. 474 (gi*antod as to particular 
documents); South African liepuhlic v. La Compagnie Franco-Beige da (JJiemin 
de Fer du ^Jord (1898), 14 T. L. R. 403 (refused altogethoi^ ). In NoheL Brothers 
Fetroleum Production Go. v. Stewart <& < 'o. (1891), 35 Sol, Jo. 646, an application 
in thb K. B. D. that the order should include production of documents for 
inspection at the trial, in accordance with the practice prevailing in the Ch. D., 
was refused. 

{k) Pardy'a Mozambique SyndicatCy Ltd, v. Alexandery [1903] 1 Oh. 191. As to 
•‘sealing up,” see p. 70, post 

(1) See p. 39, antCy for the meaning of those terms. A motion to set aside 
an award is a matter within the riile (7?c Fenner and Lordy [1897] 1 Q. B. 
667, C, A.). See title Ailbitration, Vol. I., p. 476. 

im) R. S. 0., Ord. 31, r, 15. 

(«) aStwiM V. Harris (1883), 48 L. T. 869, 870; Quilter v. Neatly (1883), 23 
Oh. D. 42, C. A. 

(o) “ Documents ” includes exhibits to an affidavit [Hunter v. DuhUuy Wicklow 
and Wexford Bail. Go. (1891), 28 L. R. Ir. 489, C. A. ; Re HinckHffey [1895] 1 Oh. 
117, 0. A.) ; but not the case laid before counsel and his opinion thereon 
exhibited to an affidavit in support of an application to sue in formd pauperis 
[Sloane v. Britain Steamship Co., [1897] 1 Q. B. 185, 0. A.). It does not include 
copies of documenis when copies are not referred to in the pleadings [Quilter 
Y. Heatly, at^a^y nor does it extend to goods branded with a name or description 
{Smith V. HarrtSy supra). 

{p) The documents need not be ones which are spocihcally described. A 
general reference or description to them is sufficient to entitle the opposite 
party to inspectiou (STaif^ v. HarriSy supra; Re Gredit Go. (1879), 11 Ch. D. 
256). 

(q) ‘‘Pleadings'* includes particulars {Cass v. Fiizgeraldy [1884] W. N. 18; 

Mil^cmk V. MiJbanky [1^0^ 1 Oh. 376, per Williams, L.J., at p. 385). 

(r) This includes an affidavit of documents [Pardfs Mozambique Syndicate^ 
Ltd. V. Alexander y supra; Wiedeman v. Walpole (1890), 24 Q. B. D. 537, 542; 
Hunter v. Dublin, Wicklow arut Wexford Rail. Co., supra; E. S. C., Ord. 31, 
t. 17. In Bray, Digest of Diwovery, art. 66, some doubt is expressed on this 
point, but in practice the rule is construed as stated. Compare R. S. C., Ord. 31 , 
rr. 13, 17, 18. It also includes an affidavit in answer to interrogatories [Moore 
Y. Peachey^ [1891] 2 Q. B. 707 ; Pardy's Mozamhigue Syndicate v. Alexander y 
mma ) ; and an affidavit not but intended to be used and shown to the 
other party [Rs Fenner and Lordy supra). 
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^Ab inoidental to the right to inspection there is also the right to «6aoT. s. ^ 
take oopie$(B). * Modes of 

This is the mode of procnring inspection most usually adopted* Ptoeorlng 
An order is usually first obtained for an affidavit of documents (f), Ptodnctlott. 
and on the affidavit being filed notice is given to produce the 
documents referred to in it or in any pleading or any other affidavit 
of the party against whom inspection is sought (u). IiAheHigh 
Court the form of notice provided (a) should be followed as closely 
as possible, though it is not essential to use its very words (b). 

The party to whom the notice is given must produce the 
documents specified in it, unless ho can show good cause why he 
should not do so(c), the onus being on him to justify the refusal (rf)* 

Where the party to whom the notice is given refuses to Masters 
produce the documents for inspection on the ground of privilege ®*^«*^* 
where none exists, an application may be made to a master to 
compel the production (e). The master's power to grant the order 
is limited in that he can only allow it, if at all, so far as ho con- 
siders it necessary either for disposing fairly of the causo or matter 
or for saving coats (/). The matter is one for lys discretion subject 
to this ig), and he may even refuse inspection of material and 
unprivileged documents (fc). 

Where privilege is alleged to exist, but is insufficiently claimed claim of 
or stated in the affidavit of documents, the party refusing inspec- privileog. 
tion will as a rule be given the opportunity of filing a further 
affidavit to supplement the first before the order for production is 
granted (i), 

115. Where inspection is sought of any specific docutnonls not Application 
referred to in the pleadings, particulars, or affidavits of the party prmiuc. 
against whom it is required (A), it may be obtained by means of 
an application to a master in chambers for an order for their documexita 
production, supported by an affidavit showing — (a) of what specific not men- 
documents inspection is sought; (b) that the appii ant is entitled pie^'Jngsetc 
to inspect them ; and (c) that they are in the liossession or power 

{s) See p. 90, poitt. 

(i) R. S. C., Ord. 31, r. ; s^e p. 69, ante. 

(u) Quilter v. Ifeaily (1883), 23 Oh. D. 42, 51, 0. A» In this casn, however, 
the court were not dealing with documents refoiTod to in tho affidavit of ducu- 
iQonts, but with documents referred to in the pleadings. 

(a) E. S. C., Appendix E, Porm 9. 

ih) R. S. C., Ord. 31. r. 16 ; Re Credit Co. (1879), 11 Ch. I), 250, 260. 

fr) For grounds for refusing to produce for inspection, see p. 'll, post. 

ui) Quilter y. Ueatly, swjyra. As to inspection, bee p. 89, past. 

[e) R. S. C., Ord. si, r. is (1). The application is made by notice under tha 
siimmons for directions and to a master in chambers. 

(/) Thid. 

(g) Roberts v. OppewAwm (l884y26 Ch, D. 724, 735, C. A.; Re Fennjpr uvd 
Lord, [1897] 1 Q. B, 667, C. A., per Ohittt, L. J., at p. 670 ; /{ope v. lirash, 
fl897] 2 CL B. 188, 190, 192, C. A., superseding Rustros v. White (1 870), 

1 Q. B. D. 423, 0. A., so for as it is contrary. 

(A) Hope y. Brash, supra. 

{%) Kain y. Farrer (1877), 37 L. T. 469, 471 ; Taylor v. Batten (1878), 4 Q. 5, 

B. 85, 89, C. ; Bulman y. Young, Ehlers & Co. (1883), 31 W R. 706; 

Kenney y, Lydl (1883), 8 App. Gas. 217, 229 ; Roberts y. (jppenheim, stpra^ 
at p. 733. As to tne claim of priyilege, see p. 70, post. 

(*) R. S. 0., Ord. 31, r. 18 (2). . 
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can be claimed are legal professional privilege (A), that the documents 
in question may lend to criminate the party (i), or to expose him to 
forfeiture (A), that the production is contrary to public policy (2), 
that the documents are not in the sole possession of the party giving 
discovery (m), or that they are in his possession only as agent or on 
behalf oMnothcr or others who are not parties to the action (n), and 
that the documents relate solely to the case of the party giving the 
discovery (o). Some of these grounds are not confined to inspection 
of documents, but apply also to other discovery (p). They must 
not he confused with those cases in which no discovery at all is 
allowed (q). 

(1) Le^al ProfeBsional Privilege. 

119 . The unrestricted communication between parties and their 
legal professional advisers has been considered to be of such import- 
ariV-o as to make it advisable to protect it, oven by the concealment of 
matter without the discovery of which the truth cannot be aseer- 
tahied. The protection has never gone beyond communications 
for the juirpose of obtaining legal advice and assistance, and 
all things reaspnably necessary in the 8hai)o of communications 
to the legal advisor in order that the legal advice may be obtained 
eafely and sufriciontly (a). The privilege is wdder for this roaron 

Ji) Sne in fra. 

i) V('e |). 8‘i, '[mt. • 

k) See p ‘11, ante. 

7) See p. 84, pout. 
m) See p. 80, 

[n) See p. 80, poat. 

(<i) Sne p. 87, 'pdst. 

i p) See p. 110, jfost. 

(/) Sop p, 41, ante. 

(a) Urernough v, (uxaheU (183*1), 1 My. ftK. 98, per Lord BROUGHAM, L. C., at 
pp. 102 ucq. : “If tounliiiig iiiattors that come within the ordinai*y scope of pro- 
cmployiiioat thny ” (lo‘|;:al advisers) “receive a communication in their 
napneitv nithnr from a client or on his account and for his benefit in the 
traiis:ici it'n of liis husiuoss, or, which amounts to the same thing, if they commit 
to paper in the tjoiirso of their employment on his behalf mutters which they 
know only through their professional relation to the client, they are not only 
justifiod in withholding such matters, but bound to withhold them, and will not 
be oompollod to disclose the information or produce the papers in any court of 
law or eipiity , either us party or us witness . . . The foundation of this rule is not 
difficult to discover ... It is out of regard to the interests of justice which 
cannot be upholdeu, and to the adiumistration of justice, which cannot go on 
without the aid of men skilled in jurisprudence, in the practice of the courts, and 
in those matters afiPecting rights and obligations whicn form the subject of all 
juiUoial proceedings. If the privilege did not exist at all, every one would be 
thrown upon his own legal resources ; deprived of all professional assistance, a 
man would not venture to consult any skilfu^persSn, or would only dare to tell 
his counsellor half his case. 11^ the privilege were confined to communicationB 
connected with nuits begun, or intended, or expected, or apprehended, no one 
could safely adopt suoh precautions us might eventually render any proceedings 
Biiocossful, or all proceedings superfluous.^* See also Befd v. Langlois (1849), 1 
Mao. & G. 627, per Lord ConifiNHAM; Anderson y. Bank of BTitieh Columbia 
(lltTo). 2 Oh. D. 644, 649, 0. A. ; and Whtder v. Lt Marehant (1881), 17 Ch. D. 
675, 0. A., per JkssEl, M.R., at pp. 681, 682 ; Southwark Wafer uo. y. Quick 
(1878), 3 Q. B. D. 31,5, C. A.,p^ Cotton, L.J., at pp. 321, 322 ; Be Strachan, 
[1895] 1 Ch. 439, G. A ,, per Lindlky, L.J.> pt p. 444 ; Ainewtnih v. Wilding, 
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where litigation is pending or anticipated tthan where it is not» 
Some communications are privileged whether there be any such 
litigation or not» others only where it exists or is contemplated. 
The law has only gradually reached its present broad and reason- 
able footing (6). 


*8bot. 8. 

When 
Prodaetlim 
can be 


Beaistod. 


120. Any communications, verbal or written, passing between a Oommiuiioa- 
party or his predecessors in title (c) and his or their solicitors (d) or between 
other legal professional adviser (e) are privileged from production, 
provided they are confidential, and spoken or written to or by the directlj, 
solicitor in his professional capacity and for the purpose of getting 
or giving legal advice or assistance (/), but not otherwise (jr). A 


[1900] 2 Ch. 315, per Stirling, J., at p. 321 ; Bnllivant v. for Ttcforta, 
[1901] A. 0. 196, per Lord Halsbttrt, L.C., at p. 200. 

[h) Minet v. Morgan (1873), 8 Oh. App. 361, per Lord Selbornb, at p. 366. 
This muBt be borne in mind in conRiiltin^ older Chancery cases. Further, the 
common law cases on the subject decided under the Common I jaw Procedure 
Acts are not authorities so far as they differ from the practice which oxisted in 
the Court of Chancery. The common law judges exercised a wide discretionary 
power ; the present practice is governed by the more rigid rules of the Court of 
Chancery. 

(c) This does not apply in cases of testamentary disposition by the cliont as 
between different parties aU of whom claim under him, e.g., the privilege does 
not belong to executors as against the next of kin {Ru$aell v. Jaclcsop (1852), 9 
Hare. 387). 

(cO This^includes a person wlio has been a solicitor, but who at the time 5f tho 
communications had ceased to be one but not to the knowledge of the cliont 
{Calletj V. Richards (1854), 2 W, R 614), 

(«) This includes counsel, conveyancing counsel, solicitors, their clerks, and 
any legal agent, acting professionally, and a foreign legal advisor {Whee(*r v. 
Lc Jlfa/’c/iani (1881), 17 Cli. D. 675, 079, 0. A. (Scotch); Lawrence v. Garnyhell 
(1859), 4 Drew. 485 ; Macfarlan v. RoU (1872), L. 11. 14 Eq. 580, 583 (French); 
Dunhury v. Runhury (1839), 2 Beav. 173 (Dutch) ; boo also p. 80, post). 

(/*) Minet v. Morgan^ supra; Gardner v, Irvhi (1878), 4 Ex I). 49, 53, C. A.; 
wheeler v. Le March ant, supra; Kennedy v. J^yell (1883), 23 ' h. D. 387, 400, 

O. A. ; Qort {yiscount) v. Rowney (1884), 28 Sol. Jo. 533; O' Rhea y. Wood, [1891] 

P. 286, 0. A.; Colli )i a v. London General (hnnihua Co. (1893), 68 L. T. 831; 
Rmiih V. Daniell (1874), L. R. IS Eq. 649 ; Moaiyn v. We^t Mosiifu Coal and Iron 
Co. (1876), I 0. P. D. 145 ; Bristol ('orporaLon v. C'osc (ISSD, 26 Ch. D. 678. 

also Knight v. Waterford {Mar(iuis) (1836), 2 Y. & C. Ch. Cas. 22, 42 ; (Jlage.lt v. 
Phillips (1842), ibid. 82, 86; Warde v. Warde (1851), 3 Mac. & G. 363, 366 ; Niaa 
V. Northern and Eastern Rail. Co, (1838), 7 L, J. (cH.) 170; Willson v. Leonard 
11838), 7 Jj. J. (CH.) 242 ; Pearae v. Pcarae (1846), 1 De G. & Sm. 12 ; Waiting^ 
ham (Earl) v. Goodneke (1843), 3 Hare, 122; Jenhina v. Bushhy (No. 2) (1866), 
35 L. J. (CH.) 820; Enihoven v. Hobh (1852), 2 De G. M. & O. 632, 0. A. (caBd 
for opinion of counsel, counsel's brief, notes etc.); (darland v. *Sa>W (1830), 3 
Sim. 396 ; Flight v. Robinaotk (1844), 8 Boav. 22 ; Wi'aon v. Northampton 
and Banbury Junction Rail. Co. (1872), L. R. 14 Eq. 477 ; Walaingham. [Earl) v. 
Goodricke, supra; Friend v. Loudon, Chathainand bm:cr Rail Co* (1877), 2 Ex.D. 
437, 0. A. (communication 8 "between solicitor and cliont) ; Thomas v, Rawhnga 
(1859), 27 Beav. 140; Marah v, Keith (1860), 1 Drew. & Sm. 342. The 
privile^ does not apply where the residence of a ward in Chancery is concc*aIr*d 
from the court, and the information must be disclosed by the solicitor iliough 
communicated to him by bis client in the course of his professional employment 
\Pamshotham v. Senior (1869), L. R. 8 Eq. 575). As to privilege when the dis- 
covery is sought to be obtained from the town clerk of a corporation iu bm 
capacity as such, and he is also solicitor to the corporation, see Swonua Oor^ 
poration v. Quirk (1879), 5 O. P. D. 106, and Saljord Oorporotu n v. Lever 
(1890), 24 Q. B. D. 695, cited note (o), p. I09,po9f. 

(y) Moaeley v. ric^orta Rubber Vo. (1886), 55 L. T. 482; Smith v. Daniell 
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dooumeub coming into a^stence under the abUve conditions Is 
privileged even though it id not in fact communicated (A). The fact 
that a letter within the privilege contains statements of facts as to 
matters publici juris does not take it out of the privilege (i). 

Communications are not privileged, however, where the legal 
adviser ifif<3onBulted merely as a friend and not professionally, even 
though a desire to obtain the benefit of his professional knowledge 
prompted the communication (J). 

121. The same privilege obtains with regard to communications 
made through a clerk or agent in the employment of the client (k) 
or of the solicitor (1), and with regard to communications between a 
solicitor and his partner (m) or professional agent (n) or counsel (o). 
Communications between the solicitors for opposite parties, or 
between the solicitor for one party and the opposite party, are not 
privileged, as they are not confidential ( p). 

122. The privilege extends to instructions and briefs to counsel, 
and cases for counsel’s opinion, together with his opinion thereon, 
drafts and notes raaflo by counsel, and documents settled by him (q) ; 
memoranda or minutes made by the client of the communications 
between himself and the solicitor (r). or entries in a solicitor’s diary 
of similar communications (s); a statement of facts drawn up by the 


(1ST4), L.,K. 18 Kq. lV<t//,rr v. Wildman (1S21), Madd. & Cr. 47 ; Wilson 
V. JUiiitaU (171)2), 4 Torra flop. 7fj4, 758. 

Ui) Southwark Water Go. v. Quick (1878), 3 Q. B. D. 315, 323, C. K, 

(i) jiinsworth v. Wilding, [1900] 2 Ch. 315, 322 ; and see p. 77, post. 

O’) Wilson V, limtall, supra ; Greenlaw v. King (1838), 1 Beav. 137 ; Smith v, 
Danidl (1874), Tj. E. 18 Eq. 649; Gremongh v. Gashed (1883), 1 Mv. & K. 98, 
per Lora Broi 7<7 o:a.m, L.C., at p. 104; l>oe d. Pritchard v. Jawncey (1837). 8 C. 
& P. 99 ; JJlenlcimopp v, Blcnkinsopp (i84G), 10 Boav. 277, 282. 

(/*:) Jlcid V. JAHKjlois (1849), 1 Mac. & G. 627; lfocg)er v. Gunim (1862), 2 
John. & II. 602; Bunbury y. Banbury (lSo9), 2 Bcav. 173; Busnell y. Jaeffson 
(1851 \ 9 flare, 387 ; Mar/arlan v. Roll (1872), L. R. 14 Eq. 580; Andvr- 
V. Bank of British Columbia (1876), 2 Cli. D. 644, 649, C. A. ; Wheeler v. Lc 
Marchfvui (1881), 17 Oh. D. 675, 682, 684, 0. A. ; Lafone v. Falkland Islands Co, 
(No. 1)(1857), 4 K. & J. 34. 

(Z) Wheeler v. Le March ant, supra. 

hn) Mvsiyn v. UVaZ Mostyn Coal and Iron Co. (1876), 34 L. T. 531. 

(n) AV/., country or town agent [Tlvghes v. Bidd^dph (1827), 4 Russ. 190 ; 
Bolton y, Liverpool Corporal ion (1833), 1 My. & K. 88, 96 ; Catt v. Tourle 
(1870), 23 li. T. 485, 486); or agent to act in Mayor^s Court {GoodaU v. LitUe 
(1851), 1 Sira. 9.) 155) ; or agent abroad {Mar/arlan v. lUHt. supra). 

(o) Modif7i V. West Mifstyri Coal and Iron Co., supra; Bristol Coiquyraiionx. Com 

(1884), 26 Ch. D. 678; Lenoden v. AWee?/ (1889), 23 Q. B. D. 332; Knight v. 
WnUsrfoi'd [Marquis) (1836), 2 Y. & C. Gh. Gas. 22, 36; Fearse v. Pearse (1846), 
1 I)e G. tV: Sin. 12; Bolton v. liver jwol Corporation, supra; Enthovm v. Cobh 
(i852), 2 Do G. M. & G. 632, 0. A. ; Wards v. Wards (1851), 3 Mac. & G. 363, 
866 ; Manser v, Ihm (1855), 1 K. & J. 451 ; Lamhe v. Orion (1853), 1 W. R. 207 ; 
Greenlaw v. King, supra. ^ * 

^ (p) (hre v. Harris (1851), 15 Jur. 1168 ; Ford v. Tennant (1863), 32 Beav. 162 ; 
Kennedy v, Lyell (1883), 23 Oh. D, 387, C. A., per Collins, L.J., at p. 405, 
and them cited. Where a solicitor has acted for both parties '^foro 

litigattOB, oommunicatioEis made to him by one party are privileged from 
discovery to the other {Kadic v. Addison (iSS2), 52 L. J. (ch.) 80 ; see also 
Re Uosmh pciHe Assignees etc. (1872), 27 L. T. 460. But in Macfisrlan V. 
Bolt, supra^ at p. 585« tha cosuniinication was ordered to be disclosed. 

(7) Soe oases cited in note (o). supra. 

(r) Woolley v. North Londtm Rail. Co, (1869), L* K 4 0. P. 602» 

(t) Ward V. MarshhU (1187), 3 T. L. R, 57S. 
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diient or at bm direction for submissioii to Idu solicitor (t), but sic^t 
mdorsementa on oounsers brief of the result of an application 
trial N- 

123. Bills of costs relating to litigation^ aotusJ or in contempla<^ 
tion, are also privileged (a), so far as they do not extend to (1) what 
took place in the presence of the opposite party ; {9^ commu- 
nications with the opposite party ; (8) matters of fact which are 
publici juris (b). 

The privilege does not extend to statements or documents 
which are pullici juris (c), such as shorthand or other notes of 
proceedings in open court (d), or at chambers (e), or before an 
arbitrator (/), or depositions filed in the course o! an action 
But a collection of copies or extracts of public records or documents 
which is made or obtained by a solicitor for the purposes of a 
defence, and is the result of his professional knowledge, research, 
and skill, may be privileged (h). 

124. Any communications passing, directly or through an 
agent (i), between a solicitor and a non-professional agent or a 
third party (k) which come into existence after litigation is con- 
templated or commenced, and which are made with* a view to such 
litigation, either for the purpose of obtaining advice as to such 
litigation or of obtaining evidence to be used in it, or of obtaining 
information which might lead to the obtaining of such evidence, are 
privileged (1), So are documents obtained or prepared, confidentially, 


« 


T| 


* SKfr.a. 

Badsted. 


Dooumsvti 

priTLlfliged. 


Docamants 

notpritilegsd. 


Commnnloa- 
tfoDB pnifling 
between 
<iolicitor and 
non-pro- 
fesHional 
agent or 
third party. 


(i) /Southwark ffatrr Co, v. Quick (1878), 3 Q. B. D. 315, 0. A. 

(u) Wahham v. Stainton (18G3), 2 Jlem. A M. 1 ; NichoU v. Jonsi (1865), 2 
Hem. & M. 588. 

(a) Chant v. Broiwn (1852), 9 Haro, 790 ; TurUmy. Barber (1874), L. E. 17 Eq* 
329 ; but see Burton v, Dodd (1890, 35 SoL Jo. 39, where production of a bill of 
costs was ordered on the ground that it would throw light on the question 
whether the client had, as she alleged, no independent adyi'.x^. 

(5) Ainsworth v. Wilding^ [1900] 2 Ch. 315, at pp. 322— .32 

(c) NichoU V. Jones (18H5), 2 Hem. & M. 388 ; GoldsUme v WiUiams Deacon 
<fe Co., [1899] 1 Oh. 47, 62, 

(d) Re Wor^wick, Robson v, Worsvnek (1888), 38 Oh. D, 370. In Nerdon 
V. De/ries (1882), 8 Q. B. D. 608, it was held tlmt shorthand notes of the 
procoediiigs in court on the trial of a prior action taken by the defendant 
for the purpose of the action in which inspection *of them is sought were 
privilegea, but the case docs not appear to have been proper^ argued. See the 
comments on it of North, J., in Be VForsmek, Bobson v. Worswick, supra, at 
p. 372. 

(e) Ainstoorth v. Wilding^ supra^ at p. 320. 

(/) Bawstone v. Preston Corj/oration (1885), 30 Oh, D. 116. 

( g) Oddstone v. Williams Deacon in Co., supra. As to proceedings under 
8. 27 of the Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), see Learoyd v. ffali/ax 
Joint Stock Banking Go., [1893] I Oh. 686, where shorthand notM were bold 
to be privileged ; see also Ponton v. Queen's Perry Wire Bogie Co. (No. 2) (1869), 
38 L. J. (CH.) 263. 

(h) iMdl V. Kennsdy (1884), 27 Oh. D. 1, 0. A., at pp. 25, 26, 31. 

Anderson v. Bank of BritUh CoUmhia (1876), 2 Ch. D. 644, 0. A., pep 

Jessrx^ M.E, at pp. 649, 650. 

(^) Where the agent or third party is merely the medium of ootnmunioatiqn 
between the solicitor and his client the oommunioations axe privileged wheth^ 
there be pendmg Utigation or not ; see p. 74, ante. 

JO Anderson v. Bank o/BrUUh Cdumhia, euprai Siedey. Biowart (1848), 18 
Sim. 533, affirmed (1844)"' 1 Ph. 471; WdUham ▼. Staimion, supra; Original 
Hartlepool Collieries Co, v. Afoort*(l874), 30 T, 585, 0. A. ; HTO^q^uockde 
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under circumstaneea other than copies of onprivile^ 
docuni#is (n). It is saffiment if the communication is made in Ihe 
bon4,:^ belief or under a reasonable apprehension that litigatimi 
ma3^‘ ^stt^ and for that purpose, but a mere vague apprehenstoa ol 
U%ation is not sufficient (o). 

125. ^t communications between a party and a non-prof^sional 
agent or third party are only privileged if they are made boih 
(1) in answer to inquiries made by the party as the agent for or 
at the request or suggestion of his sohcitor (p), or without any 
such request, but for the purpose of being laid before a solicitor or 
counsel for the purpose of obtaining his advice or of enabling him 
to prosecute or defend an action (q), or prepare a brief (r) ; and (2) for 
the purposes of litigation existing or contemplated at the time («), 
Both thcno conditions must be fulfilled in order that the privilege 
may exist (/). 

V. IkU (liS7(i), 46 L, J. (q. B.) 329; Simpson v. Brown (1864), S3 Beav. 
4S2 ; WiUm v. NorthampUm and Banhury Junction Bail. Co. (1872), L. E. 
14 I'iq. 477, at y, 4S4 ; Charlered Bank of India^ Australia and China v. 
Birii (18(i3), 4 B. i S. '73 ; Learoyd v. Halifax Joint Stock Banking Co., [1893] 
3 C3i. GsG, per 8ti^{L 1NG, J., atp. C91 ; Kennedy v. J.yell (1883), 23 Ch. ii. 387, 


J. ; ('alnajt v. Guest, [1898] 1 Q. B. 759, 762, C. A., 
coiuparo Boge v. ITard (liS69), 20 L. T. 518. 


per LlNDhEY, M.. 


(?/i) Jxapoyd v. JJahJax Joint Stork Banking Go., supra, at p. 690 (compare 
Korlk Australian Territory Co. v. Goldshorough, Mori Co. [1893] 2 Ch. 381, 
C.A.J; South u ark ftatrr Co. v. Quirk (1878), 3 Q. B, JX 315, 320, C, A,; 
Andn’son v. Jlank of British Columhia (1876), 2 Ch. D. 644, C. A. ; heeler v. 
Le Marchant (1881), 17 Ch. 1). 675, C. A., ptr Cotton, L.J,, at pp. 684, 685; 
Sammon v. Bennett (1892), 8 T. L. R. 235 ; The Palermo (1883), 9 P. D. 6, C. A. ; 
Pie T lumas Holloway, Young v. HolUmay (1887), 12 P. 1). 167, C. A., per CoTTON, 
1 . 1 . J., lit D. 170 (uTionymous loUers sout to counsel and solicitor). 

(n) (Viad trick y. (1886), 16 Q, B. I). 561; Lyell v. ennedy (1884), 

27 0'h. I). ],C. A. 

((/) T^ettors written two youra before the institution of a suit by a country 
B'Tljcitur to a memb4:>r of the hrm actings as his town i^onts was hold not privileged, 
fiKui^h the firm afterwards acted us the solicitors in a suit which involved the 
snhject-inuttor of tho iotlers {Hampsmi v. llampson (1857), 26 L. J. (ciT.) 132). 
tin also letters written oighteou years before a suit was commenced, but brought 
into existence in case u certain transaction then entered into should subsequently 
bo impeaclied and passing between a lt*gal adviser and his client, were held not 
privileged when tho suit was brought subsequently against a third party 


\Oreenlaw v. King (1838), I Beav. 137). 


( 21 ) Anderson v. Bank of British Columbia, supra; Friend v. London, Chatham 
avd Hover Bail. C'o. (1877), 2 Ex. D. 437, C. A. ; Lafons v. Falkland Islands Co. 
(No. 1) (1857), 4 K. & J. 34 ; H'Afc/e** v. Le Aiarchant, supra, at p. 682. 

(< 2 ) Sovthwark Water Co. v. Quick, supra, at p. 322; Anderson v. Bank of 
British Polumhia, supra, at p, 648; The Theodor Komer (1878), 3 P. D. 162; 
Bufiburg v. Bnnhury (1839), 2 Beav. 173; Beece v. Trye (1846), 9 Beav. 316; 
(homhe v. Umdon Corporation (1842), 6 Jur. 671; Fenruddiuk v. Hammond 
(1847), 11 Beav. 69 ; IViZ&ofi v. Leonard (1838), 7 L. J. (cH.) 242; FhillinsT. 
(1872), 41 L. J. (0. P.) 111. ^ ^ 

(r) Anderson v. Bank of British Colwmhia, supra, at pp. 656, 658 ; Southwark 
Water Co, v. Quick, supra, at p. 820. 

(•) Wheeler v. Le Marchant, supra, at p. 682 ; ColUns ▼. London Qeneral 
Omwhtts Oo, (1893), 68 L. T. 831. 

(t) Paddm y. Winch (1870), L. E. 9 Eq. 666 ; Westinghouse y. Midland Bail. 
Co. (1883), 48 L. T. 98 ; Cook y. B\)rth Metropolitan Tramway Co. (1889), 6 
T. Tj. U. 22 ; Wehh v. EasA (1880). 6 Ex. D. 108, C. A. ; Bustros y. White (1876), 

1 Q. B. D. 423, C. A. ; English v. ToUie (1875), 1 Q. B. D. 141 ; Boss v. Gibbs 
L. E. 8 Eq.'522 (explained in Ariderson v. Bank of British Columbia 
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So also dootuuents prepared in relation 4o an intended aeliiiiH}, 
whether at tiie request of a solicitor or noi and whether nlilf 
tnately laid before the eoHdlor or not, are privileged, provided 
they are ferepared with a htm&fidt intention otheittg Iwd hwbre him 
for the parp<»e of taking his advice(u): bat where doomnents are 
^eady in eyideneeefMMufe the mere fact of their bes^ hag^ to the 
solicitor for the purposes of litigation does not oreate a |mvilege<v). 

126. Even though a document may be privileged, in some oases the 
information contained in it may have to be ^closed in answer to 
interrogatories properly administered. For instance, information 
cornmnnicated to the mreotors of a company by an officer of the 
company may have to be revealed in answer to interrogatories, 
even though the document containing the communication is 
privileged (w). 

127. In an action by an owner of cargo against the shipowner 
for damage to the cargo occasioned by a collision between the 
defendant's vessel and another vessel, which was alleged to have 
been caused by the defendant’s negligence, tiie plaintiff may be 
entitled to have inspection of a comxwomise entered into between 
the defendant and the owner of the other ship, which bad put an 
end to oross-Buits brought in the Admiralty Division for damage 
both to ship and cargo (x). But where in an action by^ freehold 
tenants of a manor against the lords of the manor inspection is 
desired by the xdaintiffs of correspondence between the defenflants 


(1876), 2 Oh. D. 644) ; McLetm IJroa, and Rtyq^ Ltd. v. Jo7it» Co. (1892), 66 L. T. 
6dJ , Frtend v. Limdon, Chatham and Dover Rail. Co. (1877 )» 2 Ex. I). 437, 0. A. ; 
Paieif y. London Tramways Co. n876), 2 Ex. D. 440, n , C. A. ; PhtlUps v. Routh 
(1872^41 L. J. (c. 1*,) 111. Tae following cas98, decided under the Common 
Law Procedure Acts, are not now authorities: — Woolley v. North London Ra%U 
(Jo. (1869), L. R. 4 0. P. 602 ; Fenner v. London and South Eastern Rati, Co, 
(1872), L. B. 7 Q. B. 767 ; Parr v. London^ Chatham and Dovt flail. Co. (1871), 
24 L. T. 658 ; but see Cossey v. London^ Brighton and South Coabi Rail. Co. (1870), 
39 L. J. (C. P.) 174 ; Skinner v. Grtat Northern Rail. Co. (187*^), 43 L. J. Tex.) 
150; Baker v. Londim and South Wef^Urn Rati. Co. (1867), L. R. 3 Q B. 91. 
Older Chancery oases where the privilege was less ext^msiv© are Wa/singham 
{Bari) V. Goodrteke (1843), 3 Hare, 122 ; Glyn v, Cauljield (1851), 3 Mac. & G. 
463; Kerr v. Gillespie (1844), 7 Beav. 672. Whord the communications are 
made to a society with a view to obtaining its help in litigadon they are not 
privilege!, though they are laid by the eooiety before its solicitor for his advice 
{Jones V. Great Central Rad. Co., [1910] A. 0. 4). 

(tt) Southwaik Water Co. v. Quick (1878), 3 Q. B. D. 315, 0. A., at pp. 321, 
32.1; Collins v. Lmdon General Omnibus Co. (1893), 68 L, T, 831 j Ross v. Gihhs 
(1869), L. E. 8 Eq, 522 ; Haslam Engineering Co. v. Hall (1887), 3 T. L. R. 776. 
In the case of Re Thomas EdUrway, Young y. EoUoway (1887), 12 P. D. 167, 
0. A., anonymous letters addressed to the solicitor and counsel engaged in the 
suit were held to be privil^ed, but not those bont to the party, there being 
nothing to show that they were sJbt for communication to the solioitor. As to 
coniidMitial repoi’te, see p. 78, post 

{v) Pearce v. Foster (1886), 16 Q. B. D. 114, 0. A., per Bbbtt. M R., at 
pp. 118, 119; Chadwick y. Bowman (1886), 16 Q. B. D. 661; Land Corj/oration 
of Canada y. PuUsUm, [1884] W. N. 1. 

(w) Southwark Water Co. ▼. Quick, supra, per Cotton, at p. 321 ; eee 
also p. 109, post. 

(«) Hutchinson v. Glover (1875), 1 Q. B. D. 138 ; affirmed (1876), 33 L. T. 834, 
C. A. See observations on this case in KearsUy r. PhtUtps (1883), 10 Ch B. D. 
36, at p. 40 ; tbid. 465, 0. A., at p. 467. 


SBQt.J. 
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70 ' p^vEBY,. 

* c 

^jw,8. , and a ^Ixprd perspn, not, a party jbo the suit, relatpg 
*Wh0a coipiproilu]^ of a dispute relating to rights, of tl^. Iprds of 

Predawn the manor over part of the land in question in this (tibes^e 
having been no litigation between them), it is probable that the 
Mmstea. eonrt* will not enforce its , production (a). 

Beports made 128 . question as to whether reports made by servants to flieif 
^ **®2f^* employer or by agents to their principals are or are not ‘privileged 
employer to discussed^ in several actions for injuries to the pewn 

employer. dausod by the nogligonce of the defendants, some of which Were 
decided before and some since the Judicature Acts, and, in some of 
the cases decided under the Common Law Procedure Acts (which 
as already stated are no longer authorities), the principle was laid 
down that where the reports or communications were made by 
the agents or servants of the defendants in the ordinary course 
of their duty for the purpose of conveying to the defendants 
information upon the subject, they were not privileged from pro- 
duction, but where they were outside this category, and consisted 
of opinions obtained confidentially with a view to litigaticui, they 
were privileged, whether obtained before or after litigation had 
actually been commenced, although it does not appear from the 
reports that they were obtained for the purpose of being laid before 
the party's legal adviser (b). Thus reports made by guards^, engine 
drivers, signalmen, porters, locomotive superintendents, station 
masters, hmploj^ed by railway companies, to their principals as to 
the Accident wore held not to be privileged, and were ordered to 
Oktrula produced for inspection, while on the other band, reports made 

by scientists to agents of the company, consisting partly of facta 
and partly of opinions as to the cause of the accident, were to be 
privileged as they were only made because litigation was contem- 
plated, and for the purpose of enabling the company to resist the 
claim about to be .made, or already made({r). 

So also reports made by medical men sent by the defendants to 
examine the persons injured were in several cases held to come 
within the latter category, and to be privileged as being confidential 
communications obtsuned with a view to litigation impending ox 

(o) Warwkk v. Oxford {No, 2) (IWT), L. E. 4 Bq. 254'i ThC 

ground of the dodsioii in this case was not that the documeht was 
prifileged, but that the third party not More the court had aa interest in the 
OQzyespondenoe. As to this, see p, 86, poia, ' 

■ (h) IToo/iey V. North foi^on Co. (1869), L. B. 4 0. P. 602; AH* y. 

OhiUhafn and Dover RaU. Co. (1871),' 24 L. T. $58. In Fenner^ London 
and Faa^em Daily Co, (1872), L. E 7 B. 767, BLAd^trBiif, J., seems to 
donbt whether this principle is right (see at^. 771) ; but this CaSe Was not one 
Oi personal injuries, ana the* documents sought to be izispeoted Were verv 
numerous and varied, and it was not followed^n SJDnner t. Great Northern BaU. 

^ ^ ^6h. Cases ddoe tKd Judicature Acts afe 
TUhu/rn and Southend Rail. Oo. v. Kirk and iZdrtdaU (1884), SiTL. X* 6^; 
Wari^iv^atpnr. Dublin, WiMeetond Wexford Bd'E Cb. (1888),’ 22 L* E £r..8l0; 
Kerry Council V. Div^podt Salvage Aneociaiim', (19663 2 X. E, 49, CV A. 

In the tost mted case the doooments in quoatibu Were held aid tohd j^yfbged 
since ihey^ieere not made id Contemplation of litigation. See 'alO> W^nghSiee 
V, Midland Co. (1886), 46 L..T. v8 (action £<» infrumement of datiOi^ iKhcire 

haters froxii'';Uffioials of eempany to thdir pnhoij^ali^" and letters betwMi 
9$5c(iAls and third parties, were hmd not pxivil^^ed). ^ 



Vabt OF DobOHE^ fbi IsapBcmoK. 

0 • * 
dhroady flomtttencdd (c). Bat ynheitn aninspeato of tho'dofenda^ 
a trami^ay oompany, called upon the person injoted l^ree dap 
affear the aocadent, icwk down his statement in wilting and obtained 
his signatore to it, it was held that the dqoanient toast be 
prodnoed by the defendants (<2). ‘And in an addon ageing an 
insoranee company where frandalent concealment and^isrepre- 
sentetion of material facta is pleaded, the plaintiff is entitled to 
inspect the private and conffdential reports made by iWo of his 
friends 'to tile company with regard to his health and habits (<)• 
So, abo, in a foreclosure suit by an insurance company^ where 
insanity is pleaded, the production of tiie report of the compMiy’e 
medical officer as to the state of the health of the party may be 
ordered (/). 

It must be borne in mind that cases decided under the Common 
Law Procedure Acts are not now authorities. The stricter rules which 
formerly obtained in the Court of Chancery now prevail, and the 
documents in question are not privileged unless they satisfy, and 
are privileged if they do satisfy, the conditions laid down above, that 
is to say, they must be reports specially made for the purpose pf 
being laid before the party’s legal advisor for Ihe^ purpose of his 
advice in reference to the anticipated or pending litigation (g). 

In the case of a collision at sea, reports of two surveys sworn to 
have been made solely for the purpose of guiding the plaintiff and 
to rulnto solely to his case, one made before and one afthr action 
brought, have been held not to be privileged from productioA for 
inspection (/i). 

In an omnibus case, the report of the conductor made when 
litigation was reasonably apprehended, for the purpose of being laid 
before the defondants’ solicitor, to be used by him for the purpose 
of defending any action which might be brought, was held to be 
privileged (f). 

129. Communications between oo-plaiutiffs or co-defendants 
stand on the same footing as communications between a parly and 

(c) Gotaey v. London, Brighton and fi'mih Cwnt Bail. <’o. (1870), 30 Ij. iT (o. ?.) 
174 ; Sktnner v. Ortat Korthcra Rail. Co. (1871). L. R. 0 Exoh. 208. In Ttalcer v. 
London and South Wen'crn Rati. Go. (1807), Ij. it. 3 U. 11. 91, it was held that a 
report made by a doclor to the company after interviewing the injured jicrsou 
and a rabwquent report by a eecietary of the company os to arrangomonts for 
compensation made between tho company and the injured person wero nut 
privueged. Casee since the Judicature Act and which are authorities are 
Friend 'V. London, Ohatham and Dover Rail t^..(1877), 2 £x. D. 437, 0. A. ; J’aeey 
V. London Tramwayt Co., fbid,, p. 410, u. 

(iQ Tobakin v. Dublin Southern Dvlrtet* Tramwayt Co., [19031 2 1. B, 68, C. A. 

(if Mahony ▼. Nedkncd Widom' J.tft Ateura/nee Fund (1871), 40 L. J. (o. f.) 

0 Let V. ffammerion (1854), Id L. T. 780. 

Sed p. 75) antCe > 

. Maftin v. Bukftard (1877), 86 L. T. 732, following Bastto$ v. White (1S76)| 
1 Qe Be B. 428, 0. A. Bee, cotOn, The Thmdhar Korfter (1H78)^ dSU T. 818) whengi 
tito iubfeotion to pxoduce wea mmilar, but wkereit was held tJhat tlie documonUijrmit 
It 18 eabmitted that this qwb^ cannot now be eOppot^r!) eaoepf 

of Ud h^ore pa^i adTwer for tho pnrpoie of obt Ida 
•durieem Btigation, actual or contemplated at the tixDo. ^ 

(f) OoUim T. Lmdm General Omnthue 06, (1898), BiJ h, J. (q. b.) 4jHk 
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Discovert, Ikspbotion, akd Ikterrooatobie& 

non-professional agentg, and are privileged only under the same^ 
circumstances (k). * 

The privilege is confined to the legal profession, and does not 
extend to communications between a party and his medical (0 
or spiritual (m) adviser, or non-professional friend or adviser (n), 
or a patent agent (o), or a pursuivant of the Heralds* College (jp), or 
a society whose aid in the litigation is sought, and by whom the 
communications are laid before its solicitor for advice {q)» 

130 . Where fraud or illegality is definitely alleged on the pleadings 
or in the afiSdavits, the privilege does not extend to communications 
relevant to that issue which have passed between the client and 
his legal adviser for the furtherance of the fraudulent or illegal 
purpose or act, whether it be of a criminal or civil nature (r). In 
order that the protection may obtain there must be both profes- 
sional confidence and professional employment. There can be no 
professional confidence as to the disclosure of communications of 
this nature, neither is the furtherance of a fraud or assistance 
given for the purpose of wrongfully evading the law part of the 
duty of a legal advisor towards his client (s). It has also been held 
that the protection does not apply where the communications 
relate to the subject-matter of the fraud alleged and the advice is 
being sought for the client’s guidance in the commission of the 
fraud, evpn though the solicitor is ignorant of that fact (t). The 
extent to which this rule applies is doubtful. It appears to be 
limited in application to communications between the client and his 
legal adviser, made for the purpose of committing or furthering the 


{k) Huit V. Haileyhury College (Goneraora) (1888), 4 T. L. R. 277, 0. A.; 
TJamilton v. Nott (1873), L. R. 16 En. 112; Jnih/na v. Bushhy (1866), L. E. 
2 Eq. 647 ; Betta v. Meiiziea (1857), 3 Jur. (n. s.) 885 ; Goodall v. Little (1861), 

1 Sim. (n, 8.) 155. Soe also Whitbread v. Gurney (1832), You. 541 ; Sanfeey v. 
Alexander (1874), 8 1. E. Eq. 241. 

(/) Wheeler V, Le (1881), 17 Ch. D. 67e>, 681, C. A.; Reid v. Langloia 

(18iy), I Mao. & G. 627, per Lonl (Io'itknham, at p. 638 ; Anderson ▼. Bank of 
British Columbia (1876), 2 Cfc. D. 644, 650, C. A- 

(m) See oases oited in note (Q, mpra, 

(n) SmitA t. Daniell (1874), li. E. 18 Ec{. 649, at p, 6M. This inoludes 
the opinion of a lawyer, but given as a fnend and not given professionally 
(ibidX And see p. 76, ante, 

(o) Moseley v. Victoria Rubber Co, (1886), 55 L. T. 482, 485. 

(p) Slade V. TueJeer (1880), 14 Oh. D. 824. 

fg) Jtmea v. Great Central Rail, Co., [1910] A. 0. 4. 

(r) Follett V. Jefferyea (1850), 1 Sim. 3, per Lord Orahworth, at pp. 15, 
16; V. Jaikson (1851), 9 Haro, 3S7, 392, j)€r Turner, V.-O, ; GarUide 

V. Ontram (1856), 3 Jnr. (n. S.) 39 ; R, v. Cox and Hilton (1884), 14 
Q. B. P. 153, 0. C. R. (where the lomer cases are reviewed) ; Re Boatlethwaite, 
Be Rickman, PoatUthwaite v. Rickman (1887), 3p Ch. D. 722; Williams v. 
Quehrada Rail,, Land and Capper Co„ [1895]^ Ch. 751 ; B, v. Bullivant, [1900] 

2 0- B. 163, 0. A., per Romrr, L.J.. at pp. 168, 169, reversed in H. t. euh 
fjom. BuiUeant v. A.-G* for Ftcioria, [1901j A. C. 196, but on a ground that 
there ww no allegation offrAnd or illegality (see per Iiord Halphury, L.C., 
atp. 261); domparo Oreenoughr* Gaakdl (1833), 1 My. ±K. 98, 103; Charlton 
T^ Coamhee (1863), 4 Giff. 872. 

[a) R, V. Ch® and Bailion, mjpra, at p. 168 ; Btmell v. Jackson, supra; Oasinde 
V. OuO am, stiprci. 

(t) fVilliama v. Quebrada Boil,, Land emd Copper Co., supra; see, tonira, 
{JRAai/Zon v. Coombea, supra, * 
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* oommiBBkm of some illegal or wrongful act. The*rale does not Bwat, a, 
apply merely because fraud, fraudulent mibreptesentation, or the WtM 
like is alleged in an action ( 71 ). Frcdiiettol 

Where a fiduciary relationehip exists, such as between a trustee 
and cestui que tr7ist(x), or any analogous position (a), the privilege 
cannot be claimed by the trustee, except in respect of communica- Trimtoii 
tions and documents brought into existence by the trus^e for the 
purpose of litigation against him by the cestui que tinst (b). 

131. Where the privilege exists it may be waived by the client (e) waiver oe 
(whose privilege it is) (d), but not by the solicitor or other legal privilege, 
adviser (e). The death of the client does not put an end to the 
privilege(/), nor, in the case of documents for which privilege can be 
claimed and which are brought into existence for the purpose of an 

(tt) E.g.j Leitch v. Abbott (1886), 81 Oh. D. 374, 0. A. ; Edelston y, Jlmstll 
(1888). o7 L. T. 927 ; Sachs v. Spcilman (1887), 37 Oh. D. 295; WhyU v. Ahrens 
(1884), 26 Oh. D, 717, C. A., actioriB by pnnripals against agents (fiaud or 
fraudulent representation alleged); Great Western Colliery Co. v. TwcArer (1874), 

43 L. J. (CH.) 618, C. A. ; Waynes Merthyr Co. v. D. Radford <Sb Oo., [1896] 1 
Oh. 29; Mahony v. Natioval Widows' Life Assurance ^Fnnd (1871), 40 li. J, 

(o. p.) 293. 

(a:) Re Mason^ Mason v. Cattley (1883), 22 Oh. D. 609 ; Re Postlcthwaite, Rs 
RieJ^an, Poatldh watte v. Ricleman (1887), 35 Oh. D. 722; Talbot v, Marshfield 
(1865), 2 Drew, & Sm. 549 ; Wynne v, Hunxhei eton (1858), 27 Boav. 421 ; Devayncs 
y. Ilolnnson (1855), 20 Iloav. 42, 

(m) Gonraud v. Edison Tdephone (^o. (1888), 57 L. J. (CH.) 498 ; oomparo 
Bristol Corporation y. Cox (1884), 26 Oh, 678, 683, Pearson, J. (mHml>er 
of a corpenite b^'idy suing or being sued by the body, so far as regards insptiction 
of documents which have been obtained by moans of payment of money out of 
its funds). 

{h) Talbot V. Marshfield, supra; Wynne v, Bumhtrstan, supra; Re Maaon^ 

Mason V, Cattley, supra; Thomas v. Secretary of State fur India (1870), IS 
W. R, 312. See also Farrer v. Hutchinson (1839), 9 Ad. & El. 041, where the 
trustee was ordered to produce certain leaves abstracted from an account book 
relating to trust matters which were stated to have been abstracted because 
they r^ated only to private affuii'S ; and also documents relating to a purchase 
of an estate by him alleged to have boon purchased out of moneys, wliich 
documents the trustees stated proved that the purchase had been made out of 
private moneys. Whore there was a like dispute between two cestuis que truatent 
in respect of the trust matters, and the trustee acted as solicitor to one of thorn, 
it was hold that commiinicatioris between such solicitor and one cestui que trust 
were not privileged as against the other {Tug well y. Hooper {\%A1\ 10 Boav. 34S). 

It was formerly the rule that a mortgagee was entitled to reiuso production 
of his title deeds for the inspection of a mortgagor, the plaintiff in an action for 
I'odemption, without payment to him of his principal, interest, and costs {Chichester 
V. Donegal {Marquis) (1870), 39 L. J, (cn.) 694), but this has been altered by tho 
Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 16. 

(c) Calcrafty. Quest, [1898] 1 Q. B. 759, 761, 0. A. Waiver may be total or 
partial {Lyell v. Kennedy (1884), 27 Ch. D. 1, 24, 0. A.). 

(d) Knight v. Waterford {Marquis) (1836), 2 Y. & 0. Ch. Oas. 22, 41 ; IJefTing 
V. Cloberry (1842), 11 L. J. fCH.) 149 ; Oorsley v. Mouslci/ (1856), 2 K. & J. 288 ; 

Anderson v Bank of Britxm Co^imhia (1876), 2 Ch. 1). 644, 649, 0. A., ver 
JEfisasx, M.B. ; Proctor y. Smiles (1886), 65 L. J. (q. b.) 467, 627, 0. A., per Lord 
Bshxi^ M.B., at p. 62$. 

(e) Anderson v. Bank of British Columbia, supra ; Proctor v. Smiles, supra ; 

Oremough v. OaskeU (1833), 1 My. & £. 98, 102. See, as to what constitute 
waiver, Qoldetcme v. WilUama Deacxm dt Co., [1899] 1 Ch. 47 ; Rohetts v. 

Oppenhem (1884), 26 Ch. D. 726, 0. A, ; LyeR v. Kennedy, eixjrra. As to how 
refuaat by client to allow solicitor to disclose professional communicatiolis is to 
be treated, see Wentworth v. Lloyd (1864), 10 H. L. Cas. 689. 

BuBivont v. A.-Q. for Victoria, £1901] A. 0. 196, per Lord LiwblST, at 
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ftction which is ultimatelj^ not proceeded with, doeethe privilege cease. 
It can be' claimed in a subsequent action (( 7 ), for the general princMe 
is that a document once privileged is always privileged (ft). The 
mere fact that documents used in a previous litigation are preserved 
and not destroyed does not amount to a waiver of the privilege (i). 

^ 132. ^^at is stated at joint consultations between parties 
having a common interest in view of litigation, their legal advisers 
being present, is privileged from being divulged in evidence at the 
subsequent trial of the action (ft). 

133. When the litigation is conducted by the litigant in person 
it appears to be very doubtful whether there is any privilege for 
documents coming into existenco as materials for or relating to the 
OviJeneo of intended witnesses or otherwise for the purpose of the 
action (i)- 

( 2 ) Criminaium, 

134. The fact that a document contains matter which would or 
might tend to incrirainato the party giving discovery does not 
entitle him to refuse to include the document in the affidavit of 
documents (m). The proper course is to disclose the document in 
tlio affidavit and thcroln raise the ground of olqection to produce 
it (//)♦ Subject to certain statutory exc(q)tioiis(a) a party cannot be 

(7) Wa/c/ioni V. 2 S: M. 1 ; Hughes v. Garnons (1840), 6 

L('n.v. 052 y/oO«<'3 v. (184*1), 1 J’h. 470; l\urcc v. Foster (1885), 15 

U. JX 114, 0. A., Ihdivck y, Ci<rry (1878), 3 C|. B. B. 356 ; Goldstom 

y. Williams Deacon d (Jo., 1 Ch. 47. 

(Ji) (hlcraft V. Quest, [1898] I Q. B. 750, 0. A., per Bindley, M.K., at p. 761 ; 
Gnfdstone v. WiUtama iJcacm Co., supra, at p. r52 ; Jhdlock v. Cornj (1878), 3 

B. D. 356. 

(i) (Jalcrafty. Quest, supra. 

(/c) RiH'h^/oacanld v. Bonttead (1806), 65 L, J. (CH.) 794, KeKEVVXCH, J., 
n't p, 70(». 

(/) In Kyshe v. Holt, ChiUla and J'/'oihcrton, [188S] \V. N. 128, which camo bcfoi’e 
a (livIsioTuil court consisting of Oavic ami A. L. Bmitk, J.)., the 3iub2:e3 differed. 
Cave, J., considorod that th»'ro was no privilege, rolving on B heeler v. Le 
II archant (1861), 17 Ch. T). 675, 0, A-, per Jessel, M.B., at p. 6S1 ; Smith, J., 
considorod that the privilogo might obtain, rolyingon tlio judginout of Mellish, 
in Anderson v. Bank of BnlUh Columhia (l876), 2 Ch. I), 644, 0. A. But see 
per COITO^J, L.J,, in Youmj v. JJoUvmay (18v87), 12 R D. 1C7. 

(m) Allhfisen v. Lahouchere (1878), 3 Q. B. D. 654; Fisher v. Owen (1878), 
6 Oil. D. 645, C. A. ; Spokes v. Orosvenor Hotel Co., [1897] 2 Q. B. 124, 132, C. A. ; 
National Association of i'>}}erative Vhuterrrs y. SinUhie^ [190(5] A. C. 434,437; 
J\ixU>n y. Dovqla!^ (1812'', 19 Tes. 225 ; Kx parte Symt^s (1805), 11 Vcs. 521, 523; 
Cloridgf v. Iloare (1807), 14 Vca. 59, 63; Lee. v. Read (1842), 5 Boav. 381; 
iichfidd [Earl) v. Bond (18^13), 12 h. J. (cH.) 329 ; Qtyny, Houston (1836), 6 
3^. J. (ou.') 129 ; compare Dummer y. t^hnpmhcLm Corporaiiun (1807), 14 Yes. 245 ; 
ti'wo Sudhes (King) v. IVillcox (1851), 1 Sim. (n. 8.) 301, 329; French v. Macah 
(1842), 4 1. Eq. li 568 ; Jovc^ v. Green (1829), 3 Y. & J. 298 ; Harvet/v, Lovekin 
(1884), 10 P. D. 122, 0. A. ; and see Hill y, CmipheT (1875), L. E. 10 C. P. 222. 

(n) ZWd. ..... 

(a) Some etatutoa provide that the liability to criminal prosecution shall not 
constitute an objection to discovery in civil proceedings, but that the 

di'irovery' eo obtained is not to b© u icd in any such criminal proceeding against 
iho party «ving it — Newi^pers, Printers, and Beading Booms Bepe^ Act, 
1809 (32 w 83 Viet. c. 24) (publication of libels in newspapers); and see 
Ramsden V. Btearky (1875),^ 33 L. T. 322; Lefroy V. Burnside (1879), 41 L. T. 
199; Carter V. Luds DaUy /Teirs Co., [1876] \V. N. 11 ; Wiliot^ v, Brigndl^ 
riS75] Vi. N. 289. Other si^tnies depriving a party of tins ground of objec- 
tion ore the Gaming Act, 1710 (9 Ann. o. IQ, and the l.aiceny Aot, 1861 tk 
25 Viot c. 96). 
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# 

* compelled to give diecovei^ or to jmswer intenroc^t^i^ (b) ^ 

will expose him to the risk of any kind of legU punudimenti wheil^^K 
by way of criminal prosecution (c), the payment of penalties, ot Rpeawfl* 
forfeiture (d) in this w a foreign county (c), and the rule applies 
even if a negative answer will not imperil him (/)• A party is not 
necessarily obliged to state his belief that the production would Whsapro- 
criminate him. It is sufficient to swear that it may ilend to do 
so (^). But discovery must be given if by reason of pardon {h\ ^ •PJW* 
lapse of time (t), or waiver (A*), all danger of punishment has passed. 

Further, where there is an admission that the penalties have beei| 
incurred, discovery as to the matters referred to in the admission 
cannot be resisted (/). Danger of exposure to a civil suit is no 
ground for resisting discovery (?»). The right of refusing discovery 
does not extend to cases where the forfeiture is of socurities coming 


{h) Thorpe v. Marauley (1820), 6 Madd. 218, 229. and cases colleotod there, 
p. 231 (n.); Maticailum v. Tnrton (1828), 2 Y. & J. 183; Lee v. Jtead (1842), 6 
Beav. 381 ; Alahauier v. Jfarneai QS94), 70 L. T. 375 ; tiiU v. Oamphm (1B75)| 

L. H. 10 G. P. 222, per BaEiT, J., at p. 238; lie Eeytwlde (1882), 20 Ch. 1>. 

294, 0. A. ; and see p. 92, post, ^ 

(c) Thrt privilege has been held to apply where the possible charge was one 
of tmit {CiiriwHght v. Green (1803), 8 Ves, 405); incest* y, Hoare 
(1807), 14 Vos. 59, 65) ; subornation of perjury (/iaker v. Pritchard (1742), 2 Atk. 

387 ; Sdhy v. Crew (1794), 2 Anst. 504) ; assault and false imprisonment {(Uyn 
V. Houeion (1836), 1 Keen, 320, 337) ; forgery (Llof/d v. Paeaingham (1809), 16 
Ves- 58); emboz^oment (^Vaters v, Bkafteehury (Earl) (1866), 14 W. It. 269); 
fraud (Maccallinn v. Twrion,. eupra ; Re Meoacan and South American Co, (1869)^ 

27 Beav. 474), ))ut nut in every (*.a30 (see Chadwick v. Chadyhck[lHb2), 16 Jur. 1060; 
Stick(<oid^, J WruA/c (1804), 9 Vos. 516, 619 ; Dixon v, Oimiua (1787), 1 Cox, Eq. 

C:vs. 414); conspiracy (Ue v. 7*Va<f, supra; Re Jin/nolds, mpra), but not in every 
ease (see Uununer v. Ohippeu ham Corporation (1807), 14 Vos. 245), It has been held 
not to apply where the possible char;!*' was one of jHjriury oommittied in the cause 
(Rice V. Gordon (1843), 13 L. J. (c0.) 104 ; see also Vhadvncky, Chadwick, BUpra)„ 

(d) Rrowneword v. Edwards (1751), 2 Ves, Son. 243; Glyn v. Houston, eupra; 
Cheimynd v. Lindon (1752), 2 Ves. Sen. 450 ; Smith v. Read J737), 1 Atk. 626 ; 
Scott V. Miller (No. 2) (1.859), John, 328, 332. In Wtbb v. East (lS80)v 6 Ex. D. 

108, C, A., some doubt was expressed on this point, whe^ the njjht to proteo* 
tion of a letter containing an alleged libel, wlucli it was sought to protect as a 
privileged communication, was considorod ; but it is door that there is no distino- 
tion in this respect between piodiicti(»n and answers to iutorrogrttories, as to 
which see Spokes v. Orosrenor Hotel (h , [1897] 2 Q. B. 124, and p. 96, y^osf. Aj 
to forfeiture, see also p. 41, ante. 

(c) United States of America v. McRae (1867), 3 OH, App. 79. ^ 

(/) East India Co, v. Campbell (1749), 1 Ves. Son, 246; MiUheU v. Koecken 
(1849). .i Boav. 3S0. 

(a) Lamb v. Munster (1882), 10 Q. B. I>. 110. See also Webb v. East, sujjra, 
ana Harrison v. Souiheoie (1751), 1 Atk. 528, 539, 

(A) R. v. Boyes (1861), 1 B. & 8. 311, 328 ; Uxbridge (Lord) v. Staveland 
(1747), 1 Ves. Sen. 66 ; Parkhurst v. Lowten (181G), 1 Mer. 391, 400. In Stmart 
V. '8mUh (1867), L. B. 2 0. P. 293, an actioh for malicious prosecution for larceny 
of books, after the plaintiff had been tried and acquitted, ike defendant was 
allowed to in teiro^te him**as tr/whether some of the books were not in hm 
possession, And when, where, and from whom he bought them» and the price he 
paid for them. 

(t) A,-0, V. Cfunard Steamship Co, {1S87)» 4 T. L. iL 177; WU/iama v* 
Farrinffton (1789), 2 Oox, Bq. Cas.’ 20^ ; Trinity House Corporation v. Bu/rge 
(1826), 2 Sim. 411 ; Dams v. Mtid (1832), A Sim. 443. ^ 

(i) Miticwd on Pleadings, 196, 307 ^ . Hate on Disoov^, 1st ed., lj$f ; JSul 
1$P^ Co, Y, AtkyiiS (1720), 1 Coni. 347. “ ^ 

V. OsAoZaistoe (1834), 6 Sim. See also FttsAer v. 

(») I80e(46<lw.3,t 37), * 
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within the Gaming A<^, 1710 (n), given for moneys lent at play, 
nor, where deeds are sought to be impeached under the Fraudulent 
Conveyances Acts, 1571 and 1585 (o), can the penalty and forfeiture 
clauses of these statutes be used by parties to the deeds as exempting 
them from j!;iving discovery, even though among the documents to 
be disclo^d are the deeds sought to be impeached (p). Again, 
whore de^s exist in which, in the event of the court deciding one 
way, the plaintiff would have no interest, but if decided another he 
would, the defendant cannot refuse discovery on the ground that 
it luay have the effect of making an estate go away from him(^). 

Nor does a mere danger of disgrace or opprobrium enable a party 
io escape from the obligation of giving discovery (r), though where 
discovery is calculated to discredit the party it may, if irrelevant, 
be resisted as being scandalous («). 

135. The protection only extends to the party, and his or her 
wife or husband in the case of a criminal charge or penal 
proceedings (i), and not to any other person (w) ; thus, an agent 
cannot resist discovery on the ground that it will criminate his 
principal, except in so far as it would also affect him personally (v). 

136. Letters written in answer to inquiries about the character of 
a servant are not ])rivilegod from production where their production 
is material to tlui question at issue in the particular case, unless 
possibly yio pai’iy from whom discovery is sought in his affidavit 
in answer swears that their production would tend to criminate 
him (w). 

(3) Public Policy, 

137. Documents need not be produced for inspection where an 
objection is taken in the affidavit of documents by the head of a 
public department or other like State official, or by any responsible 
officer acting under the instrutions of or with the consent of 
such head of the department, that the disclosure of the informa- 
tion is contrary to public policy or detrimental to the public 
interest or service (x). Official correspondence is not privileged 


(/;) U Ann. c. 8. 1 ; S/omun v. Kelly (1839), 3 Y. & C. (bx.) 073 ; Sidebottom 
V. Aiih'iiiA (1857), 5 W. K. 743. 

(o) 13 Eliz. c. 6 ; 27 Eliz. c. 4. 

l}j) Bunn V. Bunn (1864), 4 De G. J, & Sm. 316, C. A. ; Wich v. Parker 
(1806), 22 Beav. 69. 

{(j/\ Uambrook v. Smith ^1862), 17 Sim. 209. 

\r) See Chtitvt/mi v. Ltndon (1752), 2 Ves. Sen. 460; Parkhurat ▼. Lawten 

B , 1 Mor. 391, 400; WiUiama v. Trye (1864), 18 Beav. 366; Benyan v. 
^ohi (1850), 3 Mac. & G. 94. 

(.s ) ^hia point generally arisoa in connection with interrogatories (see p. 97 ,p 08 t), 
(^) Cnrtiorifjhtv, Green (1803), 8 Ves. 406. 

(u) Two Steilics (^King) v, WUlcox (1S51), 1 Sim. s.) 301, 329 ; Parkhuret v. 
Lowten, mpra; Oihhona v. Waterloo Budge Co^(1818), 6 Price, 491, 493. 

(t>) McFadzen v. Liverj^ool Oorporatiou (1868), L. E. 3 Exch. 279. 

\w) Webb V. Bast (1880). 5 Ex. D. 108, 0. A. 

(a^ Beataon v. Skme u860), 6 H. & N. 838 ; Henneaay v. Wright (1886), 
21 Q. B. D. 509; see the judgmenla at pp. 512, 613, 517, 619 et aeg,, and 
the cases cited there (in tms case Beataon v. Skene, aupra, was digA nai^ft^l 
and Kaln v. Farrtr (1877), 37 L. T. 469, questioned) ; Hughta v. Vargaa (1893), 
9 T. 1j. B. 651, 0. A., following Br^iUon v. Skene, aupra; Chatterton v. Secretary 
of State Ar India in Cnujicil, fl896] 2 Q. B. 189, 195; Wright & Co, v. MiUa 
(1 890), 62 E. T. 558 ; Joeeph Hitrgrmvea, Ltd\, [19001 1 Ch. 347, 0. A. ; Ford t. 
Bleat (1690), 6 T. L. E. 296 ; Williame y. Star Netjoapaper Co. (1908), 24 
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per B€ (y ) ; there must be a definite statement to the above effeot by 
the required person {z\ and the communioation must have been 
made in pursuance of a public duty (a), but if the objection is taken 
by the proper person the court will not go behind it (i). 


(4) DocumtnU not in the Sole Paaaestion of the Party, 


/ 


138. The rules os to disclosure of the existence of documents 
and the production of documents for inspection are quite different 
with regard to documents alleged not to be in the sole possession of 
the party giving the discovery (c). For the jHirposo of production 
for inspection possession includes possession by an agent of the 
party giving the inspection (d), as it does in the case of disclosure, but 
it is limited to sole legal possession (e) or sole property in the docu- 
ments (/), as opposed to corporeal possession, and does not extend to 
a joint possession with another person not a party to the action (p). 


T. L. K. 297, ttTiproving Laitcr v. Gonldm, UTireportecl (1894), 0. A.; compare 


Marks V. Bei/fufi 
44 L. J. (ADM.) 5 i 


(1890), 6 T. K U. 350, 406, C. A. ; ILM.S, (1874), 

I ; Conrg {Rajah) v. Rant India Co, (1856), 8 De G, M. & G, 182 ; 
Wadeer v. East India (jo. (1856), 8 Do G. M. & G. 182, 191, 0. A. The court 
haa refused to order production of a letter written to a Henior military oflicor by 
Ilia subordinate {Ford v. Itlcet^ tupra), and of docuineiita deposited with a sur- 
veyor ot incrmie tax which the Board of Inland Kevenue objected to produce 
{!\*r dosenh Ilargrcai'cs^ Lid,, [1900] 1 Oh. 347, C. A. ; Fiiz(jibbtm\. Green (1875), 
91. XL 0, L. 294 ; Moodalay v. Morton (1785), 1 Bro. C. 0. 469). All» these cases 
relttt-c to the production of document-s, but it is submitted that the p^noiple 
invulved^ipplies also to interrogatories, and that in a proper case an objection 
to answer an interrogatory on similar grounds contained in the affidavit in 
niiswor and made by the head of the department or other like State official would 
Iwj good. See Gie judgment of Field, J,, in llennessy v. Wright (1888), 21 
0.. B. D. 609, at p. 512, and the judgment of Dadi^ab, C.J., in Homs v. 
Brniinzk (1820), 2 Brod. & Bing. 130, Ex. Ch., cited in Chalttrion v. Sscretary 
of State /or Inaia in Council, [1895] 2 Q. B. 189, at pp. 193-4. 

(//) Smith V. East India Co. (1841). 1 Bh. 50, 54. 

(z) H.M.S. Bellerophon, supra; BeaUon v. Skene (1860), 5 II, dt N. 838. 

(a) Beake v. PH fold (1832), 1 Mood. & R 198. But the i. oorts of a private 
doctor to the governor are not pri viJogoti (Aciy/t v. Gladstone (1909), 26 T. L. R. 139). 

(5) Hughes v. Vargas (1893), 9 T. L. R 551, (1. A., following Beatson v, 
Skeyie, supra; see also Williams v. Star Newspapifr Co., supra, approving Latter 
V. Ooolden, supra, and per A. L. Smith, Jj.J., in Chatterton v. Secretary vf State 
for India in Council, supra, and cases there cited, Eyen though the objecting 
department is a party to the action {Admiralty Commissioner s v. Aberdeen 
Trawling Co., [1909] S. C. 335, Ct. of Sees.). 

(c) Swansion v. Lishman (1881), 46 D. T. 360, C. A., per JxsBBL, M.R., at 
p. 361, and see p. 58, ante, as to disclosure of documents. 

(d) Murray v. Walter (1839), Or. & Ph. 114, 125 ; Swanston v. Liehman, supra.; 
Mertens v. naigh (1863), 3 De G. J. & Sm. 628, 0. A. ; Beresford {Lady) v. 
Driver (1862), 16 Beav. 134; Bligh v. Berson (1819), 7 Price, 205; see also 
Two Sicilies {King) v. Willcox (1851), 1 Sim. (n. 8.) 301, where parties, if agents 
at all, were held to be agei)^ for purty seeking discovery. 

(e) Reid v. Langlois (1^9), A Mac. & G. 627, 636 ; Kearsley v. Philips 
(1883), 10 Q. B. D. 36, 40 ; ibid. 466, 0. A., at p. 467. A defendant who hM 
More the commencement of the action pawned letters toother with other goode 
enclosed in a portmanteau will not be oraered to produce them {Liddell v. Norton 
(1853), 2 Eq. Bap. 668). 

(/) Murray v. Walter y supra ; Kearsley v. Philips, supra 
(1896), 39 Sol. Jo. 330, 0. A. ; London and Yorkshire Bank v. 
a B. B. 473, 0. A. 

(y) Kearsley v. Philips, supra; JUtirroy t. Walter, supra; 

(1841), Or. A Ph. 104; Beid jr. Langlois, supra; Gowam 


Gowan ▼« Briggs 
Cooper (1886), 15 


Taylor V. Bundett 

^ , - . . - V- ^Mggs, supra; 

KMewdl V. Barstouf (1^72), 7 Gh. App. 686, 693. Where the po ee ee si on is that 
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(5) DoeumenU in P^$§euiim Agent. 

139« A party will not be compelled to prodaee doonmentB of 
which he is not the owner, but of which he holds possession merely 
as an agont on behalf of a person who is not a party to the action 

or proceeding (h). 

This p]^teetion covers the case where the documents are in the 
possession of, but are also the property of, the solicitor to the party 
against whom inspection is sought (i). But where the documents 
are in the hands of a former solicitor who claims a lien on them the 
order for production will be made, reserving liberty to apply in case 
the documents really cannot be obtained (fc). The fact that a third 
party, not before the court, has an interest in a document Jn the 
possession of a party is no objection if he has no property in the 
document (/), nor is it material that the party has given an 


of a partner {Eeid v. LangUyU (1S49), 1 Mac. A G. 627, 636 ; Hadley v. McDougaU 
(1872), 7 Ch. App. 312 ; Lazarus v. Mozley (1839), 6 Jiir. (n. 8.) 1119 ; Stuart v. 
Huie (1841), 11 Sim. 442, affirmed (1842), 12 L. J. (ch.) 140; see also Mackintosh 
V. Booker (1837), 6 L. J. (OH.) 233 (possession oi rejiresontatives of deceased 
partner)), or co-executoriii/orrt4/. v. \VooUtn (1830), 13 Beav. 105), or a defendant 
whose co-defendant lias died {Robertson v. ShcawN (1851), 15 Beav. 277), or is not 
a party to the a])|)ljoation {Reynolds v. Ood/ee (1858), 4 K. & J. 88 ; Burhidgev. 
Robinson (1850). 2 Mac. & G. 244^, or a solicitor or agont for the party and another 
not a party {Murray v, IValter (1839), Or. & Ph. U4 ; Reid v. Langlois^ supra; 
Morrell v. Wovtlen, supra; Hdmonda v. Foley {Lord) (1862), 30 Beav. 282 ; Lopez 
V. Beacon (.1843), 6 Beav. 254; Cridland y. Be Mauley {Loi'd) (1849), 13 Jur. 
442), produciiou maybe refused. f>ee, however, Walburn^ v. Ingilhy (1833), 3 
L. J. (oil.) 21 (poKsesaion by agent for jiarties and non-parties jointly, iiioduction 
onforced agjiinst consent of iion-i)ariiea), and Jlutchinson v. Glover (1875), 33 
li. T. 005, aflirmed (1876), ibid.^ 834, (J. A. ; but as to Walhume v. Ingilhy ^ 
su/yra, boo Murray v. WalUr^ surtra, and as to Hutchinsfm v. OIoikt, supra, see 
Kearsky v. Bhilipa (1883), 10 Q,. B. D. 36, 465, 0. A. The allidavit claiming 
exemption from procluctioii must state the nature of Uie joint possession {Bovill 
V. Cowan (1870), 5 Ch. App. 495), but it need not show that the party has 
cndoavonrcd to got the oonseiit of the joint possessor to the production 
[Hf'arsley v. Vkilips, supra, at p, 40). 

(//) Few V. Guppy ( 1836), 13 Beav. 467. This appUos whore he holds it as trustee 
{ibid.); solicitor {ibid,); mortgagee, as regaids the mortgagor’s title deeds, 
but see Gough v Offley (1352), 5 De G. & Sm. 653 ; Lambert v. Rogers (1817), 2 
Mor. 489 ; committee of a lunatic whose title deeds are in the custody of the 
coiu't ( Vivian v. Little (1883), 11 Q. B. D. 370 ; boo also Re LI. W. StracAan 
[l895] 1 Ch. 439, 0. A.) ; Re Smyth (1880), 15 Ch. D. 280, C. A. ; an official, 
as regards official documents held by him in his official capacity and of which 
production is objected to by his responsible superiors {Wright & Co. v. 
(1890), 62 L. T. 358) ; and see further, p. 84, ante). So also vrhere two of the 
directors of a company were defendants to an action in which the company itself 
was not joined, the court refused to order production of the conmany’s papers 
without the company’s consent {W^RUams v, Ingram (1900), 16 T. L. 434, 
affirmed) 451, C. A.). It may bo otherwise where the company is a co- 
defendant {Clinch V. Financial Corporation (1866,), L. R 2 Eq. 271). In London 
and Yot'kshire Bank v. Cooper (1885), 15 Q. B. I). 473, C. .A> tt was held that 
• voluntary liquidator of a company dissolved before fiie applicaiioh for discovery 
was made held the documents absolutely and theiefore must produce th$in* 
Where an executor has mixed up the accounts of the estate he is administering 
with his own accounts he cannot thereby protect himself from producing his 
books in which any part of accounts relating to the estate may be inserted 
(Freeman r^,Fairlie (1817), 3 Mer. 24, 43, and see Vyse v. Foster, L. R 13 Ed. feCffi). 
{%) 0*8hm V. Wootl, [18911 P. 286, C. A. ; (Jolyer v. Colyer (1861), 9 , W. 

(fc) Lewis V. Pcwrcfij [1897] 1 Ch- 678 ; Vale V, Ogpcrf (18?6l 10 Oh«Appv«^ 
An to solicitor’s lien, see J^ JHcftgkes, Adiermfin y. Xockhafi, [1898] 2 l»\and 
title Solicitors. , , . - 

(ly Rkhardion v. HdsHnge (1844), 13 L.,J/ (oh*) 418; ]Falhutn j. Ingijl^ 
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asdertaking to a person not a party that the will not part witii 
pOssesaiOiiCii*). - ' 

(6) DoamenU rdating vilil/y to the Oat* thf Pcartff, 

140. A further objection frequently met with is that the 
documents sought to be inspected relate solely to the qpise of the 
party giving the discovery (n). In any action where the deponent 
can swear Siat a document relates only to his own ease (o), does 
not relate to nor tend to prove or support his opponent's case (p), 
and does not, to the best of his knowledge, information, and belief, 
contain anything impeaching bis own case ( 9 ), and that he objects 
on these grounds to produce the document, subject to the exceptions 
already mentioned (r), he will not be compelled to produce it (a). 
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(1833), 1 My. & K. 61 ; Kettlewell v. Barttow (1872), 7 Ch. App. 686, 698 ; 
Hopldnstm Y^Buryhley {Lord) (1867), 2 Ch. App. 447 (private letters from auon- 
party who objected to their production) ; see iAm Plant v. Kendridc (1875), L, E. 
lOO. P.692; Wthh v. (1880), 6 Ex. D. 108, 0. A.; Qough v. Offleif, 6 
De G. & Sm. 653 ^production by trustees of title deeds of mortf^age socurities, 
the mortgagors ODjecting). See, however, Warwick vi Quttn't College^ Oxford 
(1867), L. li. 4 Eq. 254 (cited p. 78, ante), as to production of a compromise of 
a ptior dispute entered into between a party and a non-patty to the action in 
which the production is sought. So far as this case was aecidfed on the ground 
that because the third party not before the court had an interest other than a 
proprietary one in the documents they were protected, it is no longer an authority* 
{vS) renkethman v. White (1854), 2 W. R. 380. * 

S n) As^to interrogatories, see p. 93, post, 

o) The aflldavit should still use the woi*d “ case,” and not ** titlo,” thongh 
the action relates to land the title to which is in question v. Newcastle 

Corpw'ation, [1899] 2 Q. B. 478, 486, C. A., per A. L. Smith and VAUaUAM 
VVfLLIAMS, L.JJ. 

{p) Cumhe v. London Corporation (1842), 1 Y. & 0. Ch. Cas. 631, affirmed 
(1845), 10 Jur. 67 ; Wilson v. Forster (1831), You. 280; Sutherland v. Sutherland 
1853), 17 Beav. 209 ; Coliins v. Gresley (1828), 2 Y. & J. 490; Ingilby v. Shafto 
1863), 33 Beav. 31 ; Minet v. Morgan (1873), 8 Ch. App. 301 ; Taylor v. Boken 
,1878), 4 Q. B. D. 85, C. A, ; Befwicke v. Graham (1881), 7 Q. B. li. 400, C. A. ; 
Bulman and Dixon v. Young, Fjhlers A Co. (1883), 49 J .. T. 736, 0. A. ; 
Iloherts V. Gppenheim (1884), 26 Ch. P. 724, C. A.; Budden y. Willcinson, [1893] 
2 Q. B. 432, C. A. (snowing that Maclean Bros, and Bigg, Ltd. v. Jones d: Co. 
(1892), 66 L. T. 653, is wrong on this point) ; Frankenstein r. Gavin's Cgrle 
Cleaning and Insurance Co., [1897] 2 Q. B. 62, C. A. ; Milhank v. Milhank, [1900] 
1 Ch. 376, C. A., at pp. 378, 384; Owm v. Wynn (1878), 9 Oh. D. 20, 0. A. 
See a^so Knight v. Waterford {Marqiiii) (1835), 2 Y. & C. Ch. Cas. 22, 28, 35. 

(j) Tlis laftt clause is not essential in actions for recovery of land so far as 
the defendant is concerned (i/orrw v. Kdwards (1890), 15 App. Cas. 309, 314 ; 
Fmmerson v. Ind. Coope Jk Co. (1886), 33 Ch. D. 323, 329, C. A. ; (1887) 12 App. 
Cas. 300), and probably not in any other case (see Bndden v. Wilkinson, svjtra ; 
A.^0. V. Newcastle Corporation, Bujra ; Johnson v. Whitaker (1904), 90 L. T. 535), 
but it is always safer to insert it if possible {ihid., per KbkkwiOJI, J., at p. 537). 
In Farrer ▼. Mutchinson (1839), 3 Y. & 0. (sx.) 692, a trustee was ordered, 
under oircumstances, 1r» proves the title deeds of an estate charged iti the 
bill to liave been purchased with'1;nist moiieys, though the answer alleged that it 
was nnrohased with own money and that the de^ constituted his own title* 
(r) flee p. 62, unite. 

(s) As regarda documents the rule is stated by BjaOHT Bruce, V.-O , 
in Ocnuhe t* London Corporation^ supra, approved by the Court of 
Appeal. in A.-G. v* J?mer«on^(1882), 10 Q. B. 191, C. A., at 
1^, 203 — 205, as follows: ^*To protdbt a defendant Imm the prodticAiion or 
dwooyety of a document xelatiug to ^e subject of dispute it is not 'itiffieient 
that it .ahoulii be evidence ^ his tiue^or contain evidence that ho intends 
and is entiUed to use in supped of his ease. It may be also of a i[{ixillar nature 
with regard to the plointi^s case eithet in a directly afBnnaiilfe'tuannbr Olf 
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^ (7) Oppreision. 

141. In addition to the grounds upon which discovery may be 
resisted, an order for production for inspection may sometimes be 
refused on the ground that it is unduly oppressive to the party giving 
discovery. ^ What is unduly oppressive must depend upon the 
particulaiysircumstances of each case. Begard must be had both 
to the value of the discovery to the person asking for it and the 
burden imposed upon the party giving it (a). 

Sect. 4 . — The Inspection. 

142. The party upon whom the notice to produce the 
documents for inspection has been served must within two days 

by exhibiting matter at variance with the defence or tending to impeach it. 
. . . If it be with dietinctivencss and poRitivenesa stated in an answer that a 
document forms or supports the defendant's title and is intended to be or may 
be used by him in ovidonco accordingly, and does not contain anything impeach- 
ing his defence or fonning or supporting the plaintiff’s title or the plaintiff’s 
oaso, that document is, I conceive, protected from production unless the court 
sees upon the answer itself that the defendant erroneoasly misrepresents or 
misconceives its nature. . . . But where it is consistent with tho answer that 
the doci^ont may form the plaintiff’s title or part of it, may contain matter 
supporting the plaintiffs title or the plaintiff’s case or may contain matter 
impeaching the defence, then, I anprehend, the document is not protected ; 
nor, I apprehend, is it protected if tne character ascribed to it by the defendant 
is not answered by him with a reasonable and sufficient degree of positive- 
nofls ayd disUnctnesa.” See further as to conclusiveness of the affidavit, p. 61, 
on^8. « 

(a) In Hall y. London and North fVestem Bail. Co. (1877), 35 L. T. 848, dis- 
covory by a railway company of books in the possession of themselves and their 
agents extending over a serioa of years was ordered to show recoij)! of goods, 
specifically described, delivered to them for carriage. In Macintosh v. Great 
Western Bail. Co. (1852), 22 L. J. (OH.) 72, 182, 0. A. (action by contractor against 
the company), where aiscovery was sought of certain written communications, 
account books, documents and papem relating to the contract in question in 
possoBsion of plaintiff, who pleaded as ground in answer great expense and 
incon\enience owing to the enormous bulk of the docununts and consequent 
difficulty of deciding which came within the discovery sought, it was decided 
that an affidavit must bo made of all the documenls oto. in liis possession. In 
A.-G. V. North Metropolitan Tramways Co., [1892] 3 Ch. 70, the Attorney-General, 
who was acting upon the relation of companioH rival in trade to the defendants, 
asked for a general inapoction of all the defendants’ books relating to ihe matters 
in question, including all their books relating to the traffic they had carried on 
and the stock they had manufactured and sold. North, J., refused this, but 
allowed interrogatories as to the capital and moneys which had been applied for 
the purpose of carrying on the businoss. The defendant company dolivered 
answers to interrogatories accordingly, but the plaintiffs being dissatisfied, 
again applied for inspection of the defendants' books. This was refused by 
North, J., whose refusal was upheld by the 0. A. (S, C. (1895), 72 L. T. 340, 
C. A.), oil the ground that undue oppression would be inflicted upon the defendants. 
In Betre v. Sutherland (1887), 3 T. L. B. 275, C. A., in an action against a 
stookbrokor by a client, an application hy the cltent for inspection of the broker’s 
l)ooks extending over a period of fifteen years was refused on the ground that 
it would be useless, unnecessary, and oppressive. In Carver t. Pinto Letts 
(1871), 41 L. J. (oh.) 92, C. A., an action to restrain infringement of trade marks, 
the defendants were held not- bound to disclose the names of their customers 
ami pnoes at which the articles had been sold, as it might be prejudicial to 
in theit trade and was not likely to assist the plaintiffs in making out their case 
at the hearing. See also Hsima y. GarreU (1875), 44 L. J. (ch.) 305, 0. A. (a 
snnilar case to Center v. Ptnlo supra) ; Madntoeh y. Qreat Western Bail. Co,, 
supra ; ManseU y. AVnev (No. 2) (1861), 4 L. T, 437. Sea, further, p. 70, ants: 
and p. 97, post. 
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from its receiptin the ease of dooumenta xnei^ioned in the affidavit of • Mit* 4. 
docaments (where there has been one), and within four days in the The 
case of documents mentioned in other affidavits or the pleadingf; (b), IP W>oti oit 
deliver to the party giving the notice a notice stating the time 
(within three days from its delivery), and the place, for inspection 
of such of the documents as he does not object to pr^uce, and 
stating also which, if any, of the documents he does ^object to 
produce and on what grounds (c). 

Where production is procured by means of an order (d) as opposed 
to a notice the time should be fixed by the order. 

143- The place for the inspection of the documents isprirnd facie Placaof 
the office of the solicitor of tho party producing them (c), or, in the 
case of books of account or other books in constant use for the pur- 
pose of any trade or business (/), their usual place of custody. There 
is power, however, to allow inspection to be had elsewhere (g), or to 
order the documents to be depo -ited in court and inspected there, 
as was the old practice in tho Court of Chancery (A). There is also 
power to order them to be pliotograplied in the presence of an officer 
of the court (i). The matter is one for the diB(ft*otion of the master 
and judge, and the latter’s decision will not be interfered with by 
the Court of Appeal except in a very strong case (/c). 

Where production of tho documents for inspection is brought 
about by means of a notice to produce (/), and in answer to 
the notice inspection is offered elsewhere than at the office of the 
party’s solicitor, the party seeking the inspection can apply fo the 
master (m), who has power to order inspection in such place as he 
thinks fit (ii). Where inspection is procured by an order as distinct 
from a notice the place for production should be inserted in the 

{h) Re Fmver and Lord^ [1897] 1 Q. B. 667, 0. A. ; and see Wcidfmian v. Waljtoh 
(1890), 24 Q. B. D. 637, per Yauc.uaw Williams, J., at p. 642, whore the 
opinion is stated that li, S. 0., Ord. 31, r. 17, eactonds to documents not 
mentioned in the affidavit of documents or any other siflldavit, or in the 
pleadings: Bed queere. It is submittod that r. 17 mnei *0 road with r. 16 
and, like that rule, is confined to tho documents referred to in the affidavits or 
pleadings. E. 16 is clearly so confined, and r. 17 only comes into operation 
after a notice under r. 15 has frivoii, 

(c) E. S. 0., Ord. 31, rr. 15, 17. As to the grounds for refusal, see 

p. 72, ante. For forms, see E. 8. 0., Appendix B, Forms 10, 10a. , 

(d) See pp. 67, 69, ante. 

(e) R. S. C., Ord. 31, r. 17. 

(/) Ibid. 

\g) E. S. O., Ord. 31, r. 18 (1 ) ; Uoyd'e Rank v. Luck, [1901] W. N. 130. In 
Wfiyte V. Ahrens (1884), 50 L. T. 344, 0. A., inspection in Japan was ordered ; ami 
in Butkos V. Bustros (1882), 30 W. E. 374, C. A., partly in Eoyrout and partly in 
Alexandria. 

ih) Leslie v. Cave, [18861,W. N. 162. 

(t) Lewis V. Londeshyrough {EBrl), [1893] 2 Q. B. 191 ; compare Davey v. 

Pemherion (1862), 11 0. B. (n. 8.) 628. 

(ifc) Prutney v. Cdchteier Chrporation (1SS3), 24 Ch. D. 376, 0. A. ; Bustros v. 

Bustros, supra. But the judge himself has jurisdiction to change the place for 
inspection previously ordered, the party applying for the change paying the costa 
of the application {Prestney v. Colchester CSyrporation, supra, at pp- 384, 386). 

fi) See p. 68, ante. 

(m) The application is made by notice under the summons for dirocthma, and 
nm not be aupported by affidavit, but the pleadings, notices, and affi^vite 
already filed must be produced at the heanng. 

(n) B. S. 0., Ord. 31„r. 18 (1). # 
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order* and inspection muBt be bad tb^e unless the court’s order is* 
varied on an application for that purpose (o). 

144. Inspection may be by the party himself or by his solicitor 
or agent {p). The term agent ’* does not ordinarily include a pro- 
fessional accountant appointed for the purpose (^), but where a 
proper csj?e is made out, inspection by an accountant or other 
expert may be allowed (r). As a general rule^ inspection by a 
witness is not allowed («), but it may be in a special case (0- 

145. The costs of the solicitor producing and the solicitor 
inspecting the documents are in the discretion of the taxing 
master (a), but no allowance is to be made for any inspection unless 
it is shown to the satisfaction of the taxing master that there were 
good and sufficient reasons for mailing the inspection. Where 
copies are made by the solicitor producing them the party requiring 
such copies must pay for them at the rate of 4d. per folio (6), 

Sect. 5. — Right to Copies, 

146. A party entitled to inspect documents is also entitled to tahe 
copies or have them made for him. This right is incidental to the 
right to inspector). But the right to the copies may sometimes be 
more limited than the right to inspect. The right to inspection 
may, in special cases, extend to the whole of a book or document to 
find out 'what part of it really concerns the party exorcising the 


(o) Lloyd^f Bank v. Luck, [1901] W. N. l.'?0. 

^7) A plaintiff who has ol)taiiied the usual order for production against the 
dohiiidant will not be penuitted to take with liiiii another defendant to assist 
him in hie inspection {/tartlei/ v. Bartley (1852), 1 Brow, 2C8). 

(7) Bimnardet v. Taylor (1861), 1 John. <fe II. 383; Draper v. Mancheeter, 
Sheffield and Lincolnshire Hail. Co. (1861), 30 L. J. (on.) 236; Coleman v. West 
ILarilcjtool Harhovr and Hail. Co. (1861), 5 L. T. 236. Nor does it incliido a 
noii-piofessional relative of the plaintiff though allt'ged to be the only person 
convorsunt with the accounts {Summerfield v. I^ritd.ard {1S5Z), 17 Beav. 9), 

(r) Lindsay v. Gladstone (1869), L. B. 9 Eq. 132; Swansea Vale Bail. Go. 
V, Budd (1866), L. B. 2 Eq. 274. See also Feru Republic v. Weguelin (1871), 41 
L. J. (cH.) 166 (intmeotion by several persons named by plaintiff); JJadswell 
V. Jacobs (1887), 66 L, J. (oH.) 233, C. A. ; Coleman v. West Hartlepool Harbour 
und Bail. Co., suftra ; Grorcs v. Groves (1853), 23 L. J. (OH.) 199 (forgery 
alleged). In Head v. Willey (1853), 25 Sol. Jo. 943, inspection was ordered by a 
person to be agreed upon or appointed by the master. A solicitor's clerk 
may represent his principal {Lindsay v. Gladstone, supra). An application to 
subject a docuxnent to chemical tests was refused in Twmtyihan t« Bames 
(1848), 2 Be G. & Sm. 226- 

(«) Boyd V, Fctrie (1868), 3 Oh. App. 818. 

{t) A.-G, V. Whitwood Local Board (1871), 40 L. J. (cH.) 692. 

(fl) Itl S. 0., Ord- 65, r. 27 (17 (a)). This regulation renders WieJesieedy* 
Biggs (1886), 64 L. J. (OH.) 967, Bnyum v. Sewell (1880), 16 Gh. B. 617, 0. A., 
Woodroffe v. Danid (1839), 10 Sim. 126, and v. Peake (1864)* 12 W.^^eL 

1023, obsolete. 

(6) B. S. 0., Ord 66, r, 27 (16). But this does not affect a party’s right to 
the copies himself where the inspection is obtained by means of a notioe 
under Ord- 31, r. 16 {Ormers)d, Orirrson Co. v. St. Qeorge^e Ironworhe, Ltd., 
[1906] 1 Gh- 605, 0. A.. jEwr YAughah Wuuams, L.J., at pp. 612, 513). , See 
also p. 91, post 

(c) Hide 7. Edmei (1825), 2 Mol. 372; Cokman v. West EarHepool Eaf^ur 
mnd Bail. Oo., supra ; Pratt v, PraU (1882), 61 L. J. (cH.) 838 ; Mutter v., Baaiem 
and Midlands Mxil, Co, (1881^, 38 Uh. B. 92, 0. A.; Ormerod, GriersoH dh Co, 
T. St. Otorp^t Jr<mwork$, Ltd., «*pfa; Bwm i. WOb, ^901] 2 CSi. 69, 74, 0. A. 
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right, but in such a dac»e the {karty fnspee^^ ie dnlj entitled to 

take copies of those parts which are relevant to the issne (d). BUd^t to 

Prim4 facie the party inspecting the document may make the 
copy himself Where, however, inspection of documents not wkoisaf 
mentioned in the party's affidavits or pleadings is obtained by makeeo^. 
means of an order made on an application for production ot specific 
documents (/), it would seem from the form of the wder pre- 
scribed (^) that a party must bespeak the copies and is not entitled 
as of right to make them himself (k), as he is where, as usually 
happens, inspection is obtained by means of a notice (t). 

Sbot. 6 . — Copiee of Entries instead of Inspeetian. 

147. Where inspection of any business books is applied for, the Oopfes of 
master may, if he thinks fit, instead of ordering production of the 

books order a copy of any entries therein to be furnished and verified iifi^,eetioii. 
by the affidavit of some person who has examined the copy with the 
original entries, and who must also state in the affidavit whether or 
not there are in the original book any and what erasures, inter- 
lineations, or alterations (A:). This applies par,ticularly to bankers* 
books (Z). But notwithstanding that such an order has been made 
and the copy supplied, the master can still in a pVoper case order 
inspection of the book (m). 

Sbct. 7 . — Consequences of Failure to Produce for Inspection. 

148. ^here the party upon whom the notice to produce has Conaequenoet 

been served fails to comply with the notice he is debarred from to 

putting in evidence on his behalf at the trial any document of which ^ 
production is refused, unless he satisfies the court or judge that the 
document relates only to his own title (n), he being a defendant (o) to 

the cause or matter, or that he had some other cause or excuse 
which is deemed sufficient (p). 

{d) Mutter v. Eastern and Midlands Bail, Co, (1888), 38 Clu D. 92, 0, A., per 
Liwdley, KJ., at pp. 106, 106, and cases cited there; Nelson v. Anglo-American 
Land Mortgage Agency Oo. , [1897] 1 Oh. 130 ; hoard v, African Consolidated Land 
and Trading Co.^ [1898] 1 Ok 596 (oases under the O>mpaDi08 Acta), 

(a) Ormerodf Grierson dk Co, v. St. George's Ironworhs, Lid,^ [1906] 1 Ok 606, 

0. A. ; Pratt V. Pratt (1882), 61 L. J, (o. H.) 838. 

if) R. S. 0., Ord. 31, r. 18 <2). See p. 69, anU, 

(y) E. S. C., .July, 1905, r. 11 ; Form 18, Appendix K, Yearly Supreme Court 
Practice. Vul. 11., 1933. 

{h) The form was published without any rule to explain or prescribe its use. 

But it only applies where inspection is chained under the order referred to, and 
it is not often necessary to resort to that procedure. 

(0 E. S. 0., Ord. 31, r. 16. See p. 68, anU. 

\h) B. 8. 0., Ord. 31, r. 19 a (1). 

(l) As to inspection of books of a company by a shareholder or creditor, see 
title OoMPAKiEs, Yol. y. ; "bf bo^s of a corporation, see title Gokporations, 

Vol, VUL, p. 823 ; of bankers’ books, see title Bakdbrs aot BANicmo, Vol. I., 
p. 6i4. Ab to the Bank of England, see Hsdop v. Ths Bank of England (1833), 

6 1^. 192. 

(m) B. a 0., Ord. 31, r. 19 a (1). 

w) See p. 87, ctnfa. 

(o) !iniu does not apply to a plaintiff (BnUtk v. Harris (1688), 48 L. T<i 869, 

870 \ and see Boberts v. OppmnsMn (1884), 26 Oh. B* 724, 781, 0. A.). 

(p) 8. 0., Ord* 31, r. 16. The easaifltrow very little on the euestbn 
wfii would be eoaundered a edBrient eauee mr esonse. In IFeMtr v. WhessaU 
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Sect. 8^ — Inspection of Court Rolls. 

149 . A lord of a manor who has refused inspection of the court 
rolls to a tenant of the manor may be ordered to allow him limited 
inspection of them. The application of the tenant must be sup- 
ported by an affidavit as to the application to the lord of the manor 
for liberty to inspect and the latter*B refusal to allow it ( 9 ). 


Part V. — Interrogatories. 

Sect. 1. — 2'he Nature and Extent of Interrogatories. 

150. The right to administer interrogatories consists in the 
power of a party to require his oi^ponent to answer on oath such 
questions, framed by the former, relating to the matters in question 
in the cause or matter between them, as the court or judge may 
allow (r) as being necessary for disposing fairly of the cause or 
matter or for saving^ costa (s), regard being had to any offer by the 
party sought to be interrogated to deliver particulars or make 
admissions (a). 

161. The party interrogating is entitled to put questions for 
the purp'ose of extracting from his opponent information as to 
the fecfcs material to the questions between them w^ldch Ije has to 
prove on any issue raised between them (/>), or for the ]>urpo 8 e of 

(1880), 15 Oh. D. 120, whore the plain tiff had refused to gire inflT>OL‘ti«)ri of a 
deed referred to in his stjitomont of claim until after defence had been delivered, 
Denman, J., allowed him to put it in ovidoru-o on the ground that plaintiil 
was right in refusing production before defence. The dec.i^ion, but not the 
ground for it. was approved in Qnilter v. Ifeatly (1883), 23 Ch. D. 42, C. A., as 
it was considered clear that the defendant did not roallv want to see the 
docuTiicnts. In this case tlie Court of AppciU ordered production before defence 
of wiich of the letters referred to in the plaintiff’s statement of claim as wore 
in his possession, but not those which were not in his possession. In RohcrU v. 
Oppeuhcim (1884), 26 Ch. D. 724, C. A., it was hold that the rule did not deprive 
tho party of his right to protect a document rot'erred to in his pleading from 
production if he could, but only subjected him to the possible penally of not being 
able to put it in evidence. In this case Kay, J., justly questiemed the distinction 
drawn ny the rule between the plaintiff and defendant. Assuming “ affidavits 
inchulos an affidavit of documents, it is submitted that these cases show that 
there is a distinction between documents referred to in pleadings and documents 
disclosed in an affidavit of documents, and that what might be a sufficient cause 
or excuse in the latter case would not be bo in the former case. Sec also Lou den 
V. Rlctkei/ (1889), 61 L. T. 251 ; and compare (/. W. Young <fe Co., Ltd. v. 
Seottieh Union and National Inenrance Co. (1907), 24 T. L. B. 73, C. A., per 
Bugklby, Ij.J., at p. 74. 

(q) R. S. C., Ord. 31, r. 19; see, fuithor. ti|?e OoWholds. Vol. VIII., p. 16. 

(r) The matter is one within the discretion of the master or judge {Godd v. 

dap, [1906] W. N. 67, 78, C. A.). 

(«) IL S. O., Ord. 31, IT. 1, 2; Cochrane v. Smith (1895), 12 T. L, E. 78. 

\a) B. S. 0., Ord. 31, r. Cochrane v. Smithy supra, 

(ft) A.-G. T. Gaehll (1882), 20 Ch. D. 619, C. A. ; "Wigram, Law of Discovery, 
pp. 23, 65 ; Lever Brothere v, Aseociateii Neutspapers, [1907] 2 K. B. 626, C. A. For 
instance, where the action ie one for dama^ cau.sed by negligence the plaintiff 
may ask as to the circumstancee under which the dama^ occurred, as to reports 
maoe by the defendant's servmits with reference to it {/onee v. London Road Car 
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*Becaring admissione as to such facts in order that* expense and Sam. l. 
delay may be saved (c), or to find ont whether particular statements Hatnn sad 
of fact contained in the pleadings of the party interrogating as Bxteutof 
to where the onus of proof is upon him are true or untrue (d), 
or to ascertain what case he has to meet or what really is in 
issue (e), so as to prevent bis being taken by surprise at the trial (f), 
or to destroy his opponent’s case ig), or to support his ou4 case (ft). 

162. In accordance with the general rules as to discovery, inter- To what 
rogatories may not extend to the evidence wherewith the opposite ‘“‘"A 
party intends to support his case at the trial, or to the contents of his 
opponent’s brief, or to the names of his witnesses (i) (unless their extend 
names are in themselves relevant facts) (jf), nor to the facts which 


Co., [1883] W. N. 196; Frost v. Brook (187G), 23 W. R 260), and os to tho 
nature of the injiiriee or loss {Frost v. Brook^ supra), but not os to who did 
cause the damage if the defendant or his servants did not (Meek y. B'ttherwfftnn 
(1892), 67 L. T. 122; and see Booton v. Balby, [1907] 2 K. B. 18, G. A., an 
action for seduction, the defendant denying paternity of the child, where an 
interrogatory as to whether the defendant idleged carnal intercourse with the 
plaintiff by other persons, and if so, by whom, was disallowed). For further 
illustrations, see pp. 98 et seq., post, * 

(c) A.-C, V. Caflte(1882),20 Ch. D. 619, 627, 628, C. A. ; Kenntdyy, Dodson^ 
[1895] 1 Ch. 334, 341, C. K.,per A. L. Smith, L.J. ; Hall y' London and North 
Western Rail. Co. (1877). 36 L. T. 848. 

(d) A.-C. V. GaskiU, supra, per Jessel, M.B., at p. 625, 527. But interro- 
gatories will not as a rule be allowed to be put as to the truth generplly of the 
statements in the pleadings of the party interrogated (Johis v. James (1879), 
13 Ch. D^370, 374; Re Howel Morgan^ Owen y. Morgan (1888), 89 Oh. iX 316, 
Cotton, L.J., dissenting. 

(e) Saunders y. Jones (1877), 7 Oh. D. 435, 0. A. ; Ashley v. 'Baylor (1878), 
38 Lt. T. 44, 0. A., per Thesiger, L. J., at p. 45 ; Ijyon v. Tweddeli (1879), 13 
Oh. D. 376, 378; lienhnw y. Low (1880), 16 Oh. D. 93, 97, 0. A. 

if) JCade y. Jacobs (1877), 37 L. T. 621, 0. A. 

{^) Hoffmann y. Postill (1869), 4 Ch. App. 673 ; Sewers Commissioners of the 
City of London v. Qlasse (1873), L. It. 16 Eq. 302 (but see Bidder v. Bridyes 
(1885), 29 Ch. II. 29, C. A., per Bjly, J., atp. 41); Uennessy v. Wright (No. 2) 
(1888), 24 Q. B. D. 445, n. 447, n. ; Grumh’erM y. Parry (rsw4), 3JJ W. K. 568 ; 
Pluniouth MtUual Co-operative and Induatrinl Society v. Tra<u •'B Publishing Asso- 
ciation, [1906] 1 K. B. 403, 0. A., per Stirling, L.J,, at p. 417; Re IJowcl 
Morgan, Owen v. Morgan, supra, per Cotton, L.J., at p. 320. 

(A) Lyell V. Kennedy (1883), 8 App. Cas. 217, per liOrd Selrorne, L.C., at 
p. 226; Bidder v. Bridges, supra; Hooton y. Ifalhy, supra; Wigram, Law of 
’X)iscove^, pp. 23, 29, 

(*) Wigram, Law of Discovery, 2nd proposition, p. 90 ; A.-O. v. Londtm 
Corporation (1850), 19 L. J. (cH.) 314 ; Moor v. Roberts (1857), 2 C. B. (n. 8.) 
671; Bidder v. Bridges, supra; Benbow v. Low (1880), 16 Oh. D. 93, C. A. 
(explaining Saunders v. Jones, supra; Marriott y. Chamberlain (1886), 
i7 Q, B. I). 164, C. A., at pp. 163, 164 ; Bade v. Jacobs, supra, explained 
in A.^Q. ▼. Gaskill, supra, at p. 629, and in Bidder y. Bridges, supra ; Johns v. 
James, supra; Lyon v. TweddeU, sujyra; Lyell v. Kennedy (No. 2) (1883), 9 App. 
Cas. 81, 86; M^VoUa v. Jones (1887), 4 T, L. R. 12; Ridgway y. Smith rf; Son 
(189^, 6T, L. B. 275 ; Marikell y. Metropolitan DUtrict Rail. Co. (1890), 7 T. L. It. 
49, 0. A. ; Potter v. Metropolitan District Rail. Co. (1873), 28 L. T. 231 ; Re 
H. W. Sirachan, [1896] 1 Oh. 439, 445, 0- A.; CoM y. Delap, [1906] W. N. 67; 
Eooton V. Dolby, supra, at p. 20. 

(j) If the name and address of a person is itself a relevant fact an inter- 
rogatory as to that name and address is not rendered inadmissible merely by the 
fact that the answer will d^close a witness's name (Marriott y. Charnberlam, 
supra, at pp. 164, 166, following Storey v. Lennox (L^yrd George) (18ii6), 1 Keen, 
341 ; see also Lyon y. TweddelT, supra, and compare Hwr^hries & Co. y, Taylor 
Drug Co. (1888), 39 Ob. D#693) ; and interrogatories for the purpose of discovering 
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facts which will inform the party interrogating as to the evidence to be obtained 
by him are permissible v. Gaskill (1882), 20 Ch. D. 619, 628, 0. A., per 

JjsssKL, M.R. ; and see J, and E. Hall v. Liardet [No. 2), [1883] W. N. 175), or for 
the purpose of finding out whom to proceed against [Eyre v. Itodyfrs (1891), 40 
W. K. 137, 138 ; Unum Bank of London v. Manhii (1879). 13 Ch. D, 239. C. A. ; 
Hancocks v. Lablache (1878). 3 C. P, D. 197, 202). As to whether names and 
addresses of customers ougut to be ordered to be given in the particulars, see 
Duke Sons v. [Visdm tk (Jo. (1897), 77 L. T. 67. C. A. 

{k) Ingilby v. Shafio (1803), 33 iloav. 31 ; Lyell v. Kemnnly (1883), 8 App. Cas. 
217, per Lord Sklboiink, at p. 226 ; Bidder v. Bridges (1885), 29 Ch. D. 29, 
0, iL ; Sewers Commissuma s of the City of London v. Qlastrn (1873), L. R. 16 Eq. 
302; Ilootm v. Balhy, [J007] 2 K. B. 18, 0. A., per Oozens-IIaiidy, M.R., and 
I^UCKLEY, L.J., at pp. 20, 21. See also Stewart v. Smith (1867), L. R. 2 P. 
293, 296, a case under the Common Law I'rocedure Acts, where this principle 
in cited with approval. But if the mailers interrogated upon arc relevant to 
the interrogator’s case the lact that they may indirectly have tl>e effect of dis- 
closing the case of the party intoiTOgatt»d does not prevent their being put (Aft7Z<r 
V. K'irioan^l 1903] 2 1. R. 118; Whaieley v. Crawter (1866), 6 E. <& B. 709; and 
see Burrell v, Niehotmn (1833), 1 My, & K. 680, and cases there cited (discovery 
pf documents) ; A.-(d. v. Newcastle Corporation^ [1897] 2 Q. B. 384, C.»A. 

(/) R. S. C., Ord. 31, r. 1; Kennedy v. Dodson, [1895] 1 Oh. 334, 338, 341, 
•C. A.; Re llowtl Mi/rgan, Owm v. Mirrgan (1888), 39 Oh. D. 316. 321. C. A.; 
Shnotfrd v^ Lonsdale {L(^) (1879), 6 0. P. T>, 47; Parker 'v. Wells (1881), 18 
Ch. 1). 477. 0. A. ; Allhusen v. Labouchm'O (1878), 3 Q. B. I). 664, at p. 661, C. K. 

(m) AUhvsen v. Labonchere, svpra, and per OocKBUBK, O.J., in Labouchers v. 
Shaw (1H77), 41 J. P. 788. 

(7i) Whore the defendant alleges in his paiticulars of objections to the patent 
A general user of the plaintiff’s alleged invention previous to the date of the 
letters patent, lie may be compelled to answer interrogatories asking the names 
and addresses of persons so using it as alleged, ae well as the places where the 
prior user has taken place [AUwnce Pure While Lead Syndicate v. Maelvc/fs 
Patents (1891), 39 W, R. 487, following Birch v, Mather (1883), 22 Oh. T>, 629 ; 
Flower V. Lloyd (1876), 20 Sol. Jo. 860). So also in Huwjdi'ries <fe Co. v. TaylorDrug 
Vo. (1888), 39 Ch. D. 693, where, in an action for infringement of a trade mark, 
the plaintiff alleged that the user of his trade mark by defendant had deceived 
divers persons and induced them to buy defendant’s goods as and for plaintiff’s 
goods, and the defendant w’as held entitled to discovery of the names and addresses 
of those persons. In Davenport y. R glands (1865), L. R. 1 Eq. 302, 308, it was 
held that for the puipose of the inquiry as to damages interrogatories might 
extend to the sales by the defendants of articles manu^ctured by them within 
six yearn before the filing of the bBI. In Swinhome v. Nelson (1863), 18 Beav. 
416, 41(), the defendant was compelled to sot out the names and addresses of the 
persons to whom he had sold an article manufacture by him alleged to ^ an 
mfiingement of phdntiff’s article and the prices at which tihe articles had been 
sold. So also in Crossley v. Stewart (1863), 1 New Rep. 426, where some of the 
persona resided abroad, and in Tetley v. EaeUm (1866), 18 0. B. 643. Discovery 
i£t not prevented by the fact that the answers may expose the defendants 
Ciistomenrs to actions (TVfte/ V- Easton, supra ; Howe v, JSi'Keman (1862), 30 
Beav. 647; Boviil y. Cowan (1867), 16 W. R. 608). In an action for an 
account against a licensee of the plaintiff’s process the licensee may eemhle 
be tompelm to disclose the names of a fevf of the oustOmeis pf the fioefiaea 
(Aehtuorth V, Eoberis (1890), 46 Oh. D. 623). 

(o) In Saccharin CorporaHan v. ChemieaU and thrmge Cb,, [1900] 2 Oh. 666, 


fnerely support the casf of the party interrogated (&) ; and the mere 
fact that the questions would be admissible in cross-examination of 
a witness does not make them good as interrogatories (2). (Tims, 
interrogatories to credit only will not be allowed (m). 

In actions for infringement of patents or trade marks, the names 
and addresses of customers of either party may have to be disclosed 
as being relevant to the issue (n), or where an inquiry as to 
damages or an account as to profits has been ordered (o). 
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* 153. Interrogatories most be confined to nutters* vbich av^ in 

issue or saffioienUy material at the particular stage ot the aoti^ 
at which tbe 7 are sought to be delivered (p), or to the reliel 
claimed (g;), including the amount of the damages (r), or other 
relief (s), and, as a general rule, perhaps to matters which are 
relevant to the facts directly in issue (t), but under some circum- 
stances they may extend to facts the existence or noiir-existeuce 
of which is relevant to the existence or non-existonoe of the facts 
directly in issue (a). 


0. A., where the defendants were ordei^ to acctiunt for profits, it wa« held that 
they must disclose the names and addresses of their customers, and the principle 
laid down in Murray v. (?Z<//yfon(lS72), L. E. 15 Eq. 115, that whore a wrongdoer 
is being dealt with tho court must not be very astute to piovont him from 
giving full discovery because some consequences may flow from that discovery 
whi(di has been occasioned by his own wrongful act, was approved. The same 
principle applies equally weu with regard to an mfringer of a trade mark 
(Pcrwetl V. itrmingham Vxmyar Brewery Co. (1896), 14 E. P. 0. 1, 0. A,); 
see Patents and JDes’gns Act, 1907 (7 Edw. 7 c. 29), under which E. S. C., 
Ord. 6uA, rr. 9 — 21 Ixave been made as to particulars in patent actions; and 
title Patents and Designs. As to scaling up pafts of books containing 
names of cusiomors, soe p. 71, ante ; Finntgai^ v. James (1874), L. E. 19 Eq. 72; 
Crossley v. Tomey (1876), 2 Oh. D. 533. 

(jj) Parker v. 11 eiis (1881), 18 Ch. D. 477, 483, 486, 0. A. The court has a 
discretionary power to ilitMiliow intorrogatones the answers to which will only 
assist tho plaintiff if ho wins, oapecialiy when they involve much labour or 
are oppressive, or maybe injui’ioua to tho pfurty interrogated (Fennelsy v. ClarJ; 
(1887), 37 Ch. D. 184, C. A., per OoirroN, E.J., at p, 187; E. S. 0., Ofd. 31, 
r. 2 ; and see p. 81, ante), 

(q) Parker v. IVells (1881), 18 Ch. D. 477, 0. A., per OoiTON, L.J., at p. 486; 
Fenntssy (hariy. (1887), 37 Cli. I). 184, 0. A.; ami see Milford on Ploadmgs, 
pp. 191, 306 ; AVlgiaiiJi, Law of Discovery, p. 65. 

(r) Ilcmxe v. Ilourjfi (1874), L. E. 9 C. D. 135; Wright v. Oondfake (1865), 
3 II. & 0. 540 ; Oobson v. Richardson (1868), 9 13. & S. 516; Float v. Druoba 
(1875), 32 L. T. 312; Marriott v. Chamherlaiji (1886), 17 Q. B. D. 151, prr 
Bowen, L.J., at p. 164; Scaife v. Kemp d; Co., [1892J 2 Q. B. 319. In Benndt 
V. Clarice (18^), 32 "W. E. 550, vexatious and iriolovaiit intei rogatories as to tlie 
profits of a business and income tax returns were diaillowod. 

is) Be Uowil Mingavy Owen v. Morgan (1888), 39 Ch, D. 310, 0. A. ; SaunderM 
V. Jones (1877), 7 Ch. D. 435, 449, 453, 0. A. 

(<) Ketitudy V. Dodson, [1895] 1 Ch, 334, 33S, 341, 0. A. ; Be Howel Mifvgan, 
Owen V. Morgan, supra, per Coil ON, L-J., at p. 320; Allhusen v. LaboueUere 
(1878), 3 Q. jB. D. 65*1, 661, 0, A., per James), Ii.J. ; Parker v. Wella^ 
supra; Mansfield v. Chtlderhouse (1876), 4 Ch. D, 82; Be Thomas Holloway^ 
Ymng v. Holloway (1887), 12 P. D. 167, 0. A. The interrogatories must 
relate to the matters in quehtiou In the causft or matter (E. S. 0., Ord. 31, 
r, 1), Other instances are Great Western Colliery Co. v. Tucker (1874), 43 
L. J, (on.) 518, C. A. (issue whother a fiduciary relatioushii^ existed between 
the parties at time of purchase of a colliery by defendant*^ ; interrogatories as to 
cheques drawn by defendants on banking account opened for purchase of 
coll^ry and as to profits of sale held irrelevant); Jourdain v. PaLmer (1865;, 
35 L. J. (sx.) 69 (action for*brear^ of agreement to pay stamp duty on leilors 
pateut; interrogatory to show letters patent of no value not allowed^; Lemgdah's 
CAemteoZ ifanure C&, v. KniLl and QratU (1890), 6 T. L. £. 236 (interrogatoy 
ae to wbether a partner bad signed a represen^tion under Statute of Eraucui 
Amendment Act, 1828 (9 Gleo. 4, c. 14L lor the firm held irrelevant, aa the i 
flowed the person would not be bound in such a case). 

(o) In Marriatt v, Chamberlain, supra, an action for libel whexef HkiB 
demndant pleaded that the statement znade was true, the court allowed 
interroeatories to be administered to jplaintiff as to the person in whose 
h a nd s ne bad seen a oeriaiQ letter which the plaintiff alleged tukd been 
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Id4. It is not a goqfi objection to allowing an interrogatory that 
the party interrogating has other means of proving the facts in 
question (6), since one legitimate purpose of interrogatories is 
to obtain admissions. Where the information sought can be better 
obtaine<3 by means of an order for particulars the interrogatories may 
f be disallow ed (c), though in practice matter in the nature of particulars 
is often allowed to be ascertained by means of interrogatories (d). 

155. The fact that the answer to an interrogatory may tend to 
criminate the party interrogated does not prevent the interrogatory 
being piifc(«), tlioiigh it does afford ground for objecting to 
answer it(/). But interrogatories are not allowed to be put 


eipiied by tho do fend ant, but which the defendant alleged to have been fabri- 
cated by tho phiintiff, and tho names and addresses of tho persons to whom the 
1(?1 t(!r }iad been sent. It was a fact in (ILsputo as to whether such letter ever 
existed, and Lord Esukr, M.R., held that tho interrogatories were permissible 
as relating to niaUers which, though not directly in issue, were material to 
tho issue ; that the riyht to interrogate was not confined to the facts directly 
in issue, but ox tended to any facts tiio existence or non-existence of which is 
relevant to tho existence or non-existonct' of the facts directly in issue; see at 
p]). 162. 163. f-ii flooton V. Jhtlhy, [1907] 2 K. Ih 18, C. A., whore this dictum 
was cousidorod, llucKLEY, L.J., at p. 21, hold that though it is true that inter- 
rc'gattuies may extend beyond facts directly in issue, one party is not entitled to 
ask hisopjvjiiont upon wliat lino of facts be is going: to rely as relevant to tho 
oxis'onco or non-cxistonco of the facts direedy in issue. Again, it has been 
stalf'd* that inr|iiiuus as to facts winch tend to show that tho defence, set up is 
iinluiindcd ought not to bo excluded because tho matters inquired after are 
not directly relevant to tho issue in tho case, but only tend to show that the 
ddonco set up is not a real one [He Uvwel AUmjan, Owen v. Morgan (1688), 
39 Oh. J). 316, C. A., per Cotton, L.J., at p. 320). But the majority of the 
court in tho lust died case dill'ored from this view, and held that interrogatories 
inn.sl bocoTilined to uiatlcrs at issue in tho action, and disallowed the particulai' 
interrogatory as relating to a mutter not at issue (see judgments of Fby and 
Lories, L.JJ., at p. 321). Furihor, in Kennedy v. Dvdeon, [1895] 1 Oh. 334, 
Jjf>id Ili^KSOTti'Xr, fv.C., at p. 33S, considered that interrogatories upon matters 
whirli might form tho subject of questions in cross-examination, if not strictly 
roloviirit to the (|Ucstion at issue in the action, ought to be rigorously excluded; 
and A. L. Smith, L.J., atp. 341, considered that interrogatories should be con. 
fined to ohiaiiiing from the party interrogated admissions of facts which it is 
necossarj- for tho party interrogating to prove, in order to establish his case, 
and that if tho j'arty interiogating goes furtlior and seeks by his interrogatories 
to got from tho other party matters which it is not incumbent on him to prove, 
although such luattors may iudii'ectly assist his case, the interrogatories ought 
not to bo admitted. This last statemont is clearly too limited. 

(6) Lyen v. Kennedy (18S3), 8 App. Cas. 217, 228. 

fcl O'Afeara v. iStoite, [1884] W. N. 72. 

{d) See SaunJera v. Jones (1877), 7 Ch. D. 435, 448, C. A.; Johnev. James 

(1879), 13 Ch. D. 370; Lym v. Twtddell (1879), 13 Ch. D. 375; Ashley v. 

Taylor (1878), 38 L. T. 44, C. A. ; Coopery, /ifoc/cwore (1886), 2 T. L. 11. 746; 
Bidderv- Bruigea (188.)), 29 Ch. D. 29, (5. A. ;%Augif3tinus y, Nerinckx (1880), 16 
Ch, D. 13, 18, C. A. By R. S. C., Ord. 31, r. 2, in allowing interrogatories an 
offer to give particulars or make admissions must be taken into account. 

(e) Oabom v. London Dock Co. (1855), 10 Exch. 693; Bartlett y. Lewie (1862), 
12 C. B. (N. B.) 249 ; Chester v. WortUy (1856). 17 C. B. 410 ; AlJhusen v. 
I.altvuchers (1878), 3 Q,. B. B. 654, 0. A.; Fiaher v. Owen (1878), 8 Ch. D. 

645, V. A.; Harvey v. Lovekin (1884), 10 P. D. 122, C. A.; Spokes y. Orosvenor 

}h>id Co., [1897 ] 2 Q,. B. 124, C. A. ; National Aaaociaiion of Operative Plaetereri 
▼. S7n%thie% [1906] A. 0. 434, 437 ; and see p. 82, ante, 

(/) See p. 82, ante; p. 110, |>06^. 
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in Mtions to enforce a penalty or forfeitoae. for the purpose VI0R.1. 
proving that tilie parson interrogated has inoorxed the penalty w MktiraaMl 
forfeitare(g). 

156. Furthermore, they must not be exhibited unreasonably or t ttrtts . 
vexatiously, nor be prolix, oppressive, unnecessary, or scandalous (k). ^ ^ 

What is unreasonable or vexatious or oppressive depends not so exhiutsd 
much on the interrogatory itself as on the nature and state of 
the action and its ripeness for the discovery. There may be 
interrogatories which in form are unobjectionable, but which under 
the circumstances of the particular case it may be unreasonable or 
vexatious to exhibit (i), or which exceed the legitimate requirements 
of the particular occasion (A;) . But if the discovery is material at 
the stage of the action at which the interrogatory is put, and the 
information cannot be obtained in a more convenient way, the 
interrogatory cannot be oppressive, but mere relevancy will not 
excuse oppressiveness (1), 

It is likewise impossible to define what interrogatories are 
unnecessary or scandalous (in), since the answen depends upon the 


(p) See p. 41 , ante. 

(h) E. S. C.. Ord. 31. r. 7. 

(*} Oppenhetm dh Co. t. Sheffield, [1893] 1 Q. B. 5. 0. A., per Lord Eshee. 


ftt p. 8. 

Oc) W 
1 K. B. ' 


White d! Co. V. Credit Reform Aeiodation and Credit Index, Ltd., [>905] 
, 653» 659, C. A., per OoLLiNS, M.E. For instances, see also Orumhrecht 
▼. Parry (1884), 32 W. R. 558, C. A. ; Oppenheim dh Co. v. Sheffield, mpra; A.^C 
V. J^oTih Metropolitan Tramways Co., [1892] 3 Ok 70 ; ibid. (1895), 72 L. T. 340, 
0. A. (discovery of dociunents to a rival in trade) ; compare Howe v. M'Keman 
(1862), 30 Beav. 647 , Ashworth v. Roberts (1890), 46 Oh. D. 623 ; compare 
Mistovski V. Mandleberg dk Co. (1890), 6 T. L. E. 207 (interrogatories as to a 
secret manufacturing process); Parker ▼. Wells (1881), 18 Oh. D. 477, 0. A. 
(interrogatories aa to profits r^uiring search through businesB books of several 
years); Petre v. Sutherland (1887), 3 T. L. R. 276, 0. A. (inMpection of stock* 
orokers' books); Kennedy y. Dodson, [1896] 1 Oh. 334, 338, 341, 0. A. 
(interrogatories by plaintiff claiming partnership in a partsoular matter as to 
partnersUp in respect of other matters field irrelevant and ^pressive) ; She ward 
V. Lonsdale (Lordt^ (1879), 6 0. P. D. 47; (1879) 42 L. T. 172, 0. A. (dates 
when horses purchased by plaintiff and prices) ; Great Western Colliery Co. v. 
Tudur (1874), 9 Oh. App. 374, where Jakes, L.J., said, at n. 378 : “ It would 
be monstrous that a man by merely alleging that he hlul a share in a concern, 
which allegation was denied and had not been established, and whilst it was 
doubtful v'hether it would be established, could got the accounts of a defendant's 
private business and of his dealings with other people.*’ See also Uemery v. 
^oresam (1882), 26 Sol. Jo. 296, 0. A. ; Verminck v. Edwards (1880), 29 W. R. 
189 ; WlMham v. Whitham (1884), 28 SoL Jo. 466, C. A. As to accounts, see 
p. 98, post, and as to disclosure of names and addresses of defendants’ oustomecf 
m actions for infringement of patents, see p. 94, ante. 

(0 See PlymotUh Mutual Ci^operMve and Industrial Society, Ltd. v. Traderd 
Publishing Association, Ltd., [1906] 1 E. B. 403, C. A., per VAuaHAN Williams, 
li.J., at p. 414. 

(m) For an instanceof interrogatories held soaadalons, see Kmhler. Hope ( 1 894). 
10 T. L. R. 254, affiime^ ibid., 371, C. A., where interrogatories administered 
to the defendants in an action for false refn^eaentation as to a proposed tenant 
lor a house as to whether a ladv introduo^ by them as a fit purofiascr was not 
the mistress of one of them, ana as to whether she was a woman of good morel 
<^baraeter, were disallowed. Bat nothing that is relevant can be scaadeloos 
(FVMhr V. Owen (1878), 8 du !>• 645, 0. A., per Cotton, L. J., at p. 652); In a 
divora suit an interrogatory as to the communication of a venereal dUmse has 

HX, — Xla ’ . » * 
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Accounts. 


eircnirutiances of each ease, and indeed ell the above-mentioned 
heads overlap and many cases fall under several of them (nX 

157. Where there is any ground for suspicion that the information 
is sought for other and ulterior objects than the trial of the ae^n 
the interrogatories may be disallowed, or answers may be refused, 
even th<mgh the questions are as to facts relevant to the action (o). 

168. Where the interrogatories delivered come within the terms 
unreasonable, vexatious, or prolix, the party in fault may be ordered 
to pay the costs occasioned thereby in any event (p). 

Sbot. 2. — Interrogatories in Partietdar Cases. 

159. The principles as to what interrogatories are or are not 
admissible find their application in a great variety of cases. Some 
illustrations taken from cases which seem to be of importance are 
here given. 

160. Where an account is claimed as part of the claim in an action, 
or questions of account arise in the action, interrogatories as to the 
details of the apcounts may be allowed, provided they are of sufficient 
importance to, the party interrogating, e.g., enabling him to obtain an 
immediate decree or* order at the trial, and cause comparatively little 
trouble to the party interrogated (q), but not where the interrogatory 
would Be oppressive (r). An executor will generally be compelled 
to !make a full discovery of the assets at the inst^ce of a 
beneficiary, provided the interrogatory is not vexatious («). So 
also a mortgagee in possession who is defendant to a redemption 


been disallowed (E, y. E, (1907), 24 T. L. E. 78) ; and see title Hubbakd and 
Wife. 

(n) In Kennedy v. Dodson, [1895] 1 Oh. 334, 0. A., the wime interrogatories 
were disapproved of by Lord jEIerschell as irrelevant, and by Linbley, L.J., 
os vexatious and oppressive. See also Oppenheim db Co, v. Shoffidd, [1893] 
1 a >1. 6. 0. A., at p. 6, n. 

(o) AUhusm V. Laooj/c/iere (1878), 3 Q. B. D. 664, 664, 0. A., per OOLLINS, Ii«J. ; 
White <f? Co, V. Credit Reform Association and Credit Index, Ltd., [1906] 
1 K. B. 653, 0. A.; Edmonson v. Birch db Co., Ltd,, [1905] 2 KB. 623, 526, 
0. A. ; Plymouth Mutual Co-operative and Industrial Society, Ltd. T. Traders' 
I^hUshing Association, Ltd., [1906] 1 K. B. 403, 414, 0. A. ; Htugh v* Carrett 
g875}, 44 L. J. (CH.) 305, 0. A. ; Carver v. Pinto LeiU (1871), 41 L. J. (OH.) 92, 

(p) E. S. C., Ord. 31, r. 3. 

\qS Benhovf v. Low (1880), 16 Cb, D. 93, 0. A^,per Jesbei., M.E., at p. 98. 
In inis case an interrogatory as to the quantities ox goods sold each year since 
1361 Was refused as, on the whole, being directed to the details of the evidence 
of tiae party interrogated. On the other hand, in Saunders v. Jones (1877), 
7 Oh. D. 435, 0. A., an account of the aggregat^amonnt of the accounts for a 
Kttle more than two years was allowed as ehabling the party interrogatiiig to 
obtain a decree at the trial, and as not being oppressive to the party intenugatod; 
see per James, L.J., at p. 449. 

(r) Parker v. Wdls (1381), 13 Ch. D. 477, 0. A. In this case intejr og ia teri ce 
as to ^tes and particulars of payments made by the party interrogated, and an 
account of all moneys paid to certain psnons sinoe 1854# were disallowed as 
bring oppressive. See also Emery v.Woruam (1882), 26 SoL Jo. 296, 0. A 
As to what stage of the . action intorogatories relating to accounts ke 
allowed, see p. 62, ante. 

Be Sutuife, Alison v. Atison (1881), 50 L» J. (UBL) 574, 
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Bail mart art oat in hn ansorer to intorrogatavioB on asootint d! Hbt 
rent and |»tofitB ot tim mortgaged property reoemd bgr him (t). 

IfiL Xn an action by a bailor against a bailee for wrongful 
detention of the things bailed, the bailee will not be allowed to 
interrojgate the bailor with a view to showing that he hiM wted 
with his title to the thing bailed to a third party, unless me hailee 
is defending under the authority of suoh third party (a). 


•mmx 



102 . Where a company sued an alleged shareholder for calls and fi»ii« 
the defence was a denial that the defendant was a shareholder, interro- siwMiMldw. 
gatories as to whether the alleged shareholder had executed the 
subscription contract of the company were allowed (b). 


163. Interrogatories as to the damages claimed are allowed AatoaiBMiBt 
for the purpose of ascertaining the amount to pay into court (c) o(dMws<a 
or after money has been paid into court (d), or apart from axiv 
such consideration, since interrogatories as to the relief claimed, 
including the amount of damages, are admissible (e). But where 
the interrogatories are vexatious or irrelevant they will not be 
allowed (/). 


164. In actions for slander interrogatories are allowed as to 
whether and when the words complained of or words to that effect 
were spoken (y), or what were the exact words spoken (k), ‘whether 
they wer^ not spoken in the presence of certain named peraoni (i), 
and, possibly, of what other persons (k). If the defendant pleads that 
the words were spoken at the plaintiff’s invitation interrogatories 
as to when and how the invitation was given are legitimate (1). 

165. So also in actions for libel the plaintiff may interrogate Libdi 
the defendant as to whether he did not write and publish the words 


S Elmer v. Crtaty (1873), 9 Oh. App. 69. 

Roger! & Co. v. Lavih^ d, Co. (1890), 24 Q. B. D. A73 ' oompsre Rogere, 
Sam Co. V. Lambert <9 Co., [1891] 1 Q. B. 318, 0. A. 

(i) Wolverhampton New WaUrworlu Co. y. Hawke/ord (1669), 28 L. J. (o. P.) 
198. In this case it was made part of the order that the answers were not to be 
used at the trial unless the loss sustained by the company was proved. 

(c) Homo V. Moiugk (1874), L. B. 9 0. P. 136 ; Frost v. Brooks (1676), 82 L. T. 
312; Wright v. Qoodlako (1865), 34 L. J. (*x.) 82 ; Clarks v. Bennett (1884), 32 
W. B. 660. 

(d) Dobson V. Sicltardson (1868), L. B. 8 Q. B. 778. In this case the court 
refused to sot on Jourdavn v. Palmer (186^, L. K. 1 Exch. 102. 

(e) Marriott v. Ohamberlam (1886), 17 Q, B. D. 164, 162, 164, 0. A,; Parker 
V. »WJs(1881), 18 Oh.D. 477, O.A,; Fennssep v. Clark (1887), 87 Ch. D. 184, 
C. A. 

. (/) CIar9ev.BeiinsH,sti|>r<P(mtqnrogat(a9eoastotltepro6tso{abusiDessand 
mconm tax returns disallowed ae being vexatious and irrelevant. As to intorro- 
gatmies ia libel actions whsre puticalais have been given I7 nie d^endaut of 
mattets he intends to mly ^n in mitigaiion of damages, set ». 101, post. 

to) IMkHeUk V. ioisttsr, P899T2 a B. 690, 0. A ; tauaderim r. Van BadoA 
{.^;W)moi9, n9L.T. ji.83,iH.L. 

(M Jlaeineon v. FoAroka (1886), L. B. 1 Q, B. 628. 

W Ibid. 

WT^BrntmOommy. Fan •«¥»>> eniuteitrosatoiy to tijlhrtteot 

aoMMonsd in the H. L. 

<0 Jfcmrtt V. iTsarns, [1906] 1 K. B. 604, a 4. 

. ’ . »2 
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complained ot, bat the defendant may object to answer on the 
ground that it might tend to criminate him (m) ; whether he was 
not the printer and publisher or both of a newspaper containing 
the libel (n) ; whether he did not publish it to a named person (o) ; 
and whether the words complained of were not intended to refer to 
the plaintiff (p). 

166. When privilege or fair comment are set up as defences 
interrogatories for the purpose of proving malice are permissible* 
since the fairness or unfairness of the libel is directly in issue (q). 
Therefore* questions as to the information that the defendant had 
at the time of publishing the libel, the inquiries made by him for 
finding out its truth before publication* or any similar inquiries 
directed to showing his state of mind at the time* are legitimate 
interrogatories (?•). But an interrogatory by a plaintiff may not 
extend to other statements about him which do not bear indications 
of malice on their face* at any rate where fair comment only 
is pleaded («), and* vice versd, a defendant may not ask whether 
other similar libels have not been published and have remained 
uncontradicted, even where the defendant pleads justification (t)* 
nor as to the trbth of similar libels (a). 


(m) Fiahfr v. Oiutm (1878), 8 Ch. D. 645, C. A., overruling Atherley v. Harvey 
(1877), 2 G. B. I). 624; Allhmen v. Lahouchere (1878), 3 Q. B. D. 664, 0. A.; 
and Bee p. 82, ante. In order to prove that the words compL'iiiied of are 
not in the defendant's handwriting he may be interrogated as to whether or not 
he was the writer of another letter addressi^ to a third person (Jwm v. Ricliardi 
(1886), 16 Q. B. D. 439). 

(n) Bamaden v. Braarley (1875), 33 L. T. 322 ; compare stat. (1836) 6 & 7 
Will. 4* c. 76, 8. 19, re-onacted Newspapers, Banters and Beading Booms 
Eepeal Act, 1869 (32 & 33 Yict. o. 24), Sched. II. 

(o) Compare Athinson v. Foshroke (1866), Tj. B. 1 Q. B. 628. But an interro- 
gatory requiring the defendants to give, by reference to their books or otherwise, 
the names of the persons to whom a book containing the alleged libel had been 
supplied or shown oy or through them or their agents will generally be disallowed 
as being oppressive (White ds Co, v. Credit Reform ARaodatiini and Credit Index ^ 
Ltd,, [1906J 1 B. B. 653, C. A.) ; and similarly where the action is against a news- 
paper proprietor interrogatories as to the number of copies containing the alleged 
tbel wl lich were printed will not usuaUy be allowed (except in the case of a 
paper about the circulation of which nothing is known), and, if allowed to be put, 
are suflioiently answered by the statement that a considerable number were 
printed ( Whittaker v, Scarborough Post Newapyyer Co,, [1896] 2 Q. B. 148, 0. A., 
overruling Parnell v, TT a//er (1890), 24 Q. B. D. 441 ; see also Rumney v. Wedter 
(1891\ 61 L. J. (a B.) 149 ; and Jamee v. Carr (1890), 7 T. L. B. 4, in which 
that decision was followetB. 

(p) Wxlion V. Brignelh [1876] W. N. 239. But an interrogatory *‘if not then 
to wbom did they mfer will not be allowed* as being irrelevant (ibid,), 

(g) Martin v. Britiah Mueeum Trustees (1893), 10 T. L. R. 215; Plymouth 
Mutual Co^cf\)eraiive and Induatrial Society, Lid, v. Traders! Publishing Aaaocia^ 
tiou, Ltd., [1906] 1 K. B. 40S, 412, C. A. ; nomp&e Diyhy v. Financial News, 
Ltd,, [1907] 1 K B, 602, 0, A. 

(f) Mlliott V. Qarreti, [1902] 1 K. B, 870, 0. A. ; Saunderaon v. Fan Radeck 
(Baron) (X905), 119 L. T. Jo. 33, H. L, ; White dfe Co, ▼. Oredii Reform Aasoda- 
tionemd Credit Index, Ltd:,auma; Edmondson y. Birch db Co,, Ltd,, [1906] 2 
E. B. 623, C. A. ; Plymouth Mutual Co-operative and Induatrial Society, Lid* t. 
Traders' PvMiahing Aaaociation, Ltd., aupra, 

E OaryU v. Daily Mail Publiahiny C7o. (1904), 90 L. T. 307. 

Pmkkwrat v. Bramiiton nm), 2 T. L. B. 682. 

liindliB (Lord) T. Milord (1890), 6 T. L. B. 367. At uty fM* where 
fleir comment only is pleaded (ibid,). 
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167. As a rale mterrogatoriee as to the name of the author el Ibot.i 
an alleged libel published by the defendant will not be allowed (d), ftttSifroga* 
unless his identity is a fact material to some particular issue raised todies fh 
in the action (c), nor as to who supplied the information on which 
the alleged litel is founded (d), especially where there is reason to 
believe the interrogatory is not put bond fide tor the purposes of as to ftuthor 
the action (e). Neither will interrogatories as to tbe posses- of libel, 
sion or contents of the original manuscript of the alleged hbol be 
allowed (/). Most of the oases reported refer to actions against 
newspaper proprietors, but the rule is not limited to this class of 
action Q). 

166 . The defendant in such actions, as in other actions, is not ai to 
entitled to interrogate as to the plaintiff's evidence, or how he eTidenoe, 
intends to shape his case, e.^., where justification and fair comment 
are pleaded the defendant may not ask whether the plaintiff intends 
to rely on express malice, and if so to set out the facts and circum* 
stances on which he relies as showing malice (/t); nor for the 
purpose of enabling him to give particulars of justification where 
he has so pleaded (i). The plaintiff cannot interrogate with a view 
to finding out how the defendant intends to make ou^ his defence (J). 

Where the defendant has given particulars of justification (A) or 
of the matters as to which he intends to give evidence in mitiga- 
tion of damages (Q, he can interrogate so far as relates to the 
particulars given, but not beyond (??<). Where fair comment 
alone is pleaded the defendant is still entitled to put interrogatories 
directed to proving by admissions the truth of the statements of 
fact contained in the matter complained of if the truth is material 


{h) Oibaon v. jEvatie (1889), 23 Q. B. D. 384 ; Hennmy v. Wright (1888), 24 
Q.. B. D. 445, n. ; Parnell y. Walter (1890), 24 Q. B. D. 441 ; Plymouth Mutual 
Co-offcrative and Industrial Society, Ltd, y. Traders' Publishing Association, Ltd*, 
[1906] 1 K. B. 403, 416, 0. A. 

(c) Qibeon y. Evans, mi/pra; MarrioU y. Chamberlain (1886), 17 Q. B. D. 
154. 


[d) Blanc y. Burrows (1896), 12 T. L. B. 621, 0. A. ; Plymouth Mutual Co-opercu 
ttw and Industrial Society, Ltd, v. Traders' Puhliahing Association, Ltd,, supra, 
at pp. 403, 414, 418 ; Mackenzie y. Steinkoff (1890), 64 J. P. 327. 

(e) Edmondson y. Birch Co,, Ltd, [1906] 2 K. B. 623, 0. A. But such an 
iotorrogatory may be allowed under special circumstances {ibid, ; and White di 
Co. V. Oraiit Reform Association and Credit Index, Ltd,, [1906] 1 K. B. 653, 


658, 0. A ). 

(/) See Hope y. Brash, [189712 Q. B. 188, 0. A. ; British and Foreign Coniradt 
Co. y. Wright (1884), 32 W. 413; Blam y. Burrows, supra; Mennessy y. 
Wright, supra, 

(^} Madcmsis y. SteMoff (1890), 6 T. L. B. 141 ; Marriott y. Chamberlain, 
iupra ; Blanc y. Burrows, supra, 

(4) Lever Brothers y. Associated Newmoapers, [1907] 2 KB. 626, 0. A. (not 
ioUowmg Cooper y. Blackmor9{lSSt)t 2 T. L. K 746). 

(i) Zierenherg y. Lahouchcre, [18931 2 Q. B. 183, 188, 189 (explained in 
Waynes Merthyr Go* v. 2>. Radford A Co,, [1896] 1 Oh. 29). 

U) Bidgway y. SmMh A Son (1890), 6 T. L. B. 275. 

W Torhshirs Provident Life Assurance Co* y« Qilhert and EMngton, [1896] ,f 
Q. B* 148, 0. A.; Foster y. /^firyman (1^1), 6 T. L. B. 115; Arnold and 
Butter V. Bottoml^, £19081 2 K. B. 151, 0. A. 

(0 Scaife V. Kemp A Cb., [1892] 2 0, B. 319; Tucker y. Lawson % 

T.X.B.898; B«^y. Jbiuii (1886), 2 T. If, B. 687; B. K 0., Ord.36^».». 

(m) Torhhsre Provident Life Assurance Cb« v. OiAert and MivingMs, euprui 

C19(^^ / 
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to his plea or in the^par^eulars delivered bv him of &e matmals 
apon which his plea is Jounded (ii). A defendant is entitled to 
intearrogate as to the alleged publication by him of the Ubdi (o). 

169. Interrogatories as to what documents a party has or has 
had in his possession or control are not allowed, either befoi^e (p) 
or after an affidavit of documents has been made, except in 
special circumstances (r), nor will questions be allowed that s^ to 
show that privilege is improperly claimed in the affidavit of docu* 
ments where the affidavit is sufficient on its face (s). Interrogatories 
as to the contents of a lost document are permissible (f), but not, as 
a rule, of those of an existing document (a). 

A party may be asked whether he wrote a particular dociment (a), 
where the document is material to the issue, provided he be allowed 
to see it first (6) ; or, in order to prove the handwriting of one docu- 
ment in issue, whether he wrote another of which inspection is 
allowed before answering (c). 

170. In an action by the holder of a life policy at a higher rate 
of premium than •the ordinary against an insurance company 
to enforce hiq claim to have a policy, which had lapsed through 
default in payment of one of the premiums after payment 
had been made regularly for several years, reinstated upon 
the same terms originally charged, where the issue was whether 
the higher rate had been charged because he was about to 
go "to India (as he alleged) or because of his general b^d health 
(alleged by the company), the plaintiiff was allowed to interrogate 


fn) Peter Walker ^ £f(m, Ltd. v. Hodgeony [1909] 1 K. B. 239, 0. A. 

(o) Tangyee v, Inman Steamship) €o. (1889), 88 L. T, Jo. 32. In this case 
interro^atoiios (1) as to when, whore, how ana from whom copies of the droular 
containing the libol were obtained by the plain tiff; (2) when, where, how and 
from whom the |)er8ons to be referred to in the answer to the above interrogatory 
obtained the copies, were disallowed as being irrelevant and of a fishing ** nature. 

(p) Jacuhit V. Great Western Rail. Co.y [1884] W. N. 33 ; Hall v. Trvmany 
Eanhury Co. (188o). 29 Ch. D. 307. 0. A 

{q) Rvhineon v. Budgett Cb., [1884] W. N. 94 ; Hall v. Truman, Hanbury dt 
Co.y supra. 

(r) Jones v, jlfonfs Video Gas Co, (1880), 5 Q. B. D. 666, 0. A. ; Hall v. 
Truman, Banbury <fc Co,, sujpra ; CaU v. Toxtrle (1870), 22 L. T. 776 ; Nicholl 
y. Wheeler (1886), 17 Q. B, D, 101. 106, C. A. ; White v. Stafford db Co, [1901] 
2 S. B. 241, 246, C. A.^ A primd /ae^ case that there are material documente 
jrelevaut to the issue in the action in the possession of the party from whom 
discover}^ is sought must bo made out. A general roving interrogatorr as to 
documents believed to be in the ^ssession of the party will not be allowed 
USdioari’ and Stoan United EloUric Light Co, v. Hedlaina and JcU^lochkoff Qesurai 



J^ser dt Co. (1892), 8 T. L. E. 276, interroglitories as to documsuts in the bands 
cl Other persons were disallowed. 

(s) Hwholl V. Wheeler^ wjpra; Morrte v. Mdwarde (1890), 16 App. Osi. 
309. 

WdeethampUm Neto WaderworJcs Oa, v. HauJerferd (I860), 7 W« B. 

V. GlarMt 11 Exch. 712. 

T. EmMMb 88 W. B. 44. 

DaJr^m^ V. 8 Q. B. D; S, jmt 'Bowa, 
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the eotapBtiy as to tbeir faabit in iriaiflar eases, and for tiiis pnnNMll 
(Ito eominny were held bound to answer as to what tibey had don# 
in the ten simQar cases immediately preceding and soooeeding the 
plaintifiTs policy (d). 

17L In actions for damages alleged to hare been sustained 
through the negligence of the defendant, the plaintiff may interro- 
gate as to the circomstances under which the injury ooaurred(>), 
as to the injuries and loss sustained by him (/), but not as to who 
caused them if the defendant did not (9), nor as to whidi of the 
defendant’s serrants saw the position of the plaintiff at the time the 
accident occurred (h), or witnessed the accident (i). 

The defendant may interrogate the plaintiff as to what the 
negligence alleged consists of, and as to the amount of damans 
sustained, unless this information is sufficiently given in me 
particulars (k). Where plaintiff sued the defendant, a valuer, for 
alleged negligence in the conduct of the valuation, it was held that 
ho was entitled to interrogate him as to the basis of valuation (1). 


* 



Ke(U|«sM, 


172. In an action a^inst a shipowner by 4he owners of the UTon-dellTery 
cargo for non-delivery, interrogatories asking plainti^ffs whether the <>* <>«*•>• 
cargo was insured liave been held to be relevant (m). 

173. In an action by executors where payment to the deceased payment, 
is pleaded by the defendant, the executors may be allowed to 
interrogate as to the time, place, and circumstances of the allied 
payment,- the information being material to the maintenance of the 
plaintiff’s case, and exclusively within the knowledge of the defen- 
dant (»). So also in an action for money lent, where the defence 
alleged payment, the defendant was allowed to interrogate the 
plaintiff as to whether he was not paid on a certain date as alleged 

lu the defence (0). 


174. A plaintiff in an action for the recovery of land, whether Aeco^ery 
he claims by a legal or an equitable title, m^y interrogate the of land 

(tf) QirdXeMme v. Nijrth BntUh Mercantile Inmrance Co, (1870), 40 L. J. 

(oh.) 230. The relevancy of the interrogatories allowed seems to be open to 
(jiipeition, 

(e) Jonet v. London Road Cur Go,, [1883]] W. N, 198 ; Fro&t v. (1875), 23 
W. E. 260, where a form of interrogatory is given. But see contra, Fcpfmtt v. 

(1864), 33 L. J. (ex.) 239, cited in Frott v. Brook, owjpra, and Bechorvaiio 
V Croat iVeotem Rail, Co, (1870), L. B, 6 0. P, 36. 
if) Front V. Brook, supra. 
ta) V. Witlionngton (1892), 67 L. T. 122. 

(a) Marskdlv. Metrc^itan Ihstnct Rail, Co. (1890), 7 T. L. E. 49, C. A., where 
the interrogatory was held to be fnvolous and vexatious. 

{i) FoUor V. Mdtropidiian District RaiL Ob. (1873), 28 L. T. 281. In this 
case an interrogatory as to the name of the driver of the train was avowed. As 
to Uie confidential reports maae by^Mirvants tO their employers, see p. 78, ante, 

t OMeara v Stone, [18841 W. N. 72, and iul to damages see p* 99, ante, 

Turner v. Coulden (1878), L. B. 9 0. P, 67. 

) Vaughan dk Co, y. Young (1880), 42 L. T. 680. 

EHU y. Watea ^ following EawJdne y, Carr (1865)* 

li. E. 1 Q. B. 89, where the plea alleged an adjiLstment Of accounts wiiil n 
deceased partner of the plaintifle resullag in what amoimisd to a 
nient of the asoertained bwnoe sad a 6isidiorge by the do^OMsd partifry ind 
the court allowed tibe defeiidaiit to be interregeted 
(o) Mmiar v. KUie, [1884] W. N. 9. 
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thBOT.9. defendant as to all zy^atters relevant to and tending to support his 
InteiToga- own ease ( p ) , but as a plaintiff in such an action where the 
torles in defendant is in possession must recover on the strength of his own 
ParttcuJar title, while he may seek to obtain from a defendant adniissions in 
Cases. support of that title, he cannot frame bis questions in such a 
manner ^as to prejudicially affect the title of the defendant, nor 
interrogate as to the defendant’s title, for it is immaterial to show 
merely that the defendant has no title (q^). 

A defendant to an action for recovery of land may interrogate fte 
plaintiff as in any other action (r), and in all other actions in which 
the title to land is involved the parties are bound to disclose the 
nature of their title, just as they are bound to disclose the nature 
of their case in any other action (a). Interrogatories for the mere 
purpose of establishing a forfeiture are not allowed to be put at 
all (6). 

Baicofgoodi. 175. In an action to recover the price of horses sold to the 
defendant where the defence was a denial that the goods were sold 
to liim, that the, horses were ordered by his wife without his 
antlKJiity, and that the price was excessive, and the reply was that 
they were nccdsBaries, interrogatories by the defendant were allowed 
as to the dale when the horses alleged to have been sold to the 
dcfc^ndant wore bought by the plaintiff and the amount paid for 
tlu ni, but interrogatories as to whether in fact the plaintiffs were 
the^ownors when the alleged sale took place, or if not, how they 
came to have them in their possession and control, and the date 
the horses were received into their control, were disallowed (c). 
But where the plaintiff alleged a sale of horses by the defendant on 
commission as agent for plaintiff which was denied by the defendant, 
wlio pleaded that the sale had been on other terms, discovery as to 
the entries in the horse-dealers’ books relating to the sales was refused 


( «) Lyell V, Kennedy (1883), 8 App. Cas. 217 ; Miller ▼. Kirwan^ [1903] 2 
I. If. llA In Eyrt ▼. B^yere (1891), 40 W. jB. 137, where defendants pleaded 
poii^aoseion bj themselves or tneii* tenants, interrogatories as to the tenants* 
names and as to the duration and date of the tenancies were held relevant, 
but not as to the nature of the tenancies. See Bray, Digest of Diaoovery, 
art. 63. 

(q) Horton v. Honnington (Lord) (1886), 2 T. L. E. 739; Lydly, Kennedy, 
etipra ; Ili>rton v. Bott (1857), 2 H. A N. 249; Eyre v. Rodgera^ eupra; NicMl 
V, Wheeler (1886), 17 U. B. D. 101, 0, A.; Morris v. i^ioards (1890), 15 App. 
Cas. 809; Chester v. Wortley (1856), 17 C. B. 410; JPye v. Butterfield (ISM), 
84 li. (Q. B.) 17 ; Cromwell v. Swail (1886), 1 T. L. B. 474. 

(r) Kettleivell v. Dyson (1868), 9 B. A S. 300; Qarle v. Bobineon (1657), 8 Jnr. 
(^. B.) 633 ; Flitcroft v. Fletcher (^1856), 11 Ezoh. 543. In Garland v. Oram 
(1890). 55 J. P. 374, it was held that interrogatories put by the defendant to 

e aiBtiff in an action by a lav rector asking for a deolnrotion that the fteehold 
y in him went too far, in that they went rather to the evide&oe of plaintiff’s 
title. 

(a) Cayley v. Sandycrofl Brick, Tile and XJolliery Co, (188Q, 33 W. B. 577 ; 
Bidder V* Bridges (1865), 29 Oh. D. 29, 0. A. ; Millank v. MGeank, [19001 1 
376 : Tqdman v. Henman (1893), 37 Sd. Jo. 476. 

(ft) See p. 41, ante,. 

(c) Shetoard v, Lonsdale (Lord) (1879), 5 0. P. D. 47, affinned 42 L, T* 172, 
0. A* 
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as irreleTant to the iesoe as to what the agreement between pluntUf 
and defendant was (d). 

176. In an action for seduction, the defendant may be asked 
whether he had had connection with the girl, whether he had been 
told by her that she was pregnant by him, whether he was not the 
father of her child and had offered to maintain it, and whether he 
had stated that he thought she had not had connection with another 
man, but not as to his present means (e). But where paternity is 
denied, an interrogatory as to whether the defendant alleges that 
carnal knowledge of the girl had been had by some other man, 
and if so, to give the name and address of such person, will be 
disallowed ( f). 



ibnir. % 

Sedaotfoii. 


177. Where a defendant alleges that the transaotions between stock 
stockbrokers and himself were illegal, being by way of gaming and ^^change 
wagering, he may interrogate the plaintiffs as to whether they ever 
had in their possession or were owners of the stocks concerning 
which the transactions had taken place (g). 


178. The mere plea that if the discovery sought^ were given it Trade seorata. 
would have the effect of compelling the party to disclose a secret 
process by which articles were manufactured by him does not 
constitute an absolute privilege from compulsion to answer interro^ 
gatories or give discovery of documents. The matter is one fori;be 
discretion of the court, but the court in the exercise of that discretion 
will take care that no unfair pressure is put upon the party interro- 
gated, and will limit the interrogatories, so far as is possible under 
the circumstances of the particular case, in order that full disclosuro 
of the secret process need not be made(%). 


(c?) Re Leigh's Esiaitf Rowdijft v. Leigh (1877), 6 Oh. D. fisr, 0. A. 

U) Eodsolly, Taylor (1873), L, B. 9 Q. B. 79. 

{ f) Hooton V. Daily Aim] 2 K. B. 18, C. A. 

Ig) Universal Stock Exchavae Co. v. Crowther (1892), 8 T. L, B. 61OO, 0. A. 
In General Stock Exchange v. iwM2(1886), 2 T. L. R. 683, and Pdre v. Sutherland 
(1887), 3 T« L. B. 275, 0. A., where the defence eet up was that the plaintiffe 
had not acted as agents for the defendants, but had engaged in speculations on 
their own account, interrogatories as to date of purchases and sales, names of 
renders ov purchaMrs, and amount and mode at payment were disallowed on the 
ground that the discovery was oppressive. 

{h) Mialovski v. Mandleberg A Co, (1890), 6 T. L. B. 207 ; Jshworth v. Roberts 

K , 45 Oh. D. 623 ; The D<m Francisco (1862), 31 L. J. (p. M. & A.) 205 ; H<me v. 

nan (1662), 30 Beav. 547. In Remrd v. Xertnsfein (1864), 10 L. T. 94, an 
action for infringement of a patent for making dyes, it was held that the 
defendwt was bound to an^er interrogatories as to whether he used the 
ingredientB mentioned in the piarntiiTsspecmoationB alone or with additions, and 
if the latter, whether the additions made any difference in the process, but he 
was held not bound to disolose the natnre and quantities of the additions, 
and iJbB court stated that it would be able at the proper time to protect 
the defendant from any improper disdoeure of his secret. 60 also in Benws 
umd Dairnieliasd^ Lrmmn Fahrik t. Richardson A Cb., Ltd. (1693)^, 
lu Z. 404, where the validity of a pald&t was denied, ike defendant wai 
held bound to umwer intenrogatories nut as to what be was doing .in tiiui 
eouxae of maaufoctaring the articles solo by lum which were framed upOh the 
linee of the plaintiffs apecincation. And in Ashioorthv. Rotsris (1890), 

623, wbm defendant haipg denied user of any of the plaintiff a p rb o es s < % 
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179« A trusleo is entitled to know the title of a person „ 
to be his cestui que trust or claiming any beneficial interest nnder tiie 
trust (t). 

180. In an action for wrongful dismissal the servant is entitled to 
discovery, by interrogatories or inspection of documents, with 
reference to his employment (y), and where misconduct is allied 
in the defence the servant is entitled to have particulars of the 
instances on which the employer relies as justif^^ing the dismissal (i). 
So also, in an action for dissolution of partnership, where the plaintin 
alleges misconduct towards the plaintiff in the presence of clients 
of the partnership, an interrogatory by the defendant calling upon 
the plaintiff to set forth the particulars and circumstances of the 
occasions on which the defendant had so misconducted himself may 
be allowed (a). 


Sect. 8. — Application for leave to deliver Interrogatoriee. 

Practlee. 181. Under the present practice interrogatories cannot in any 

case be delivered ' without leave (b\ and on the hearing of the 
application for* leave (c) the particular interrogatories sought to be 
delivered must be produced and submitted to the master (d), a copy 
having been first delivered to the opposite party with notice of 
the application («). No affidavit is necessary in support of the 


was conipolled to answer interrogatories framed especially with reference 
to the plaintiff's specihcatioa, taking it step by step and asking wbother and 
to what extent the defendant had used this or that particular process set 
out in the speoificatiou, but interrogatories were disallowed which would 
Compel disclosure of the defendant’s own prooess. In BadUche Anilin und Soda 
Fahrik v. Levindein (1883), 24 Oh, D. 166, FejUMON, J., gave leave to the 
defendant to state his secret prooess by way of answers to examination-in-chief, 
oroHH-examinalion, and to the judge, and ordered the shorthand writers’ notes 
which would have dmcloaed the process to he impounded. The defendant had, 
however, been previously held hound to answer an interrogatory as to the 
natuio of the materials used by him in the manufacture of dyes alleged to be 
infringements of the ^aintiff’s dyes. See S. 0. on appeal (1886), 29 Gh. D. 
866, 0. A., at p. 394. The defendant’s answers were disclosea on the hearing 
of the appeal 

(0 Hunt V. Hunt (1874), 9 CSl App. 762, 766. 
m See HiU v. Great Weetem EaU> Co, (1861), 10 0^ B. (k. b.) 148. 

(I) Sau/vdere v. Jonee ( 1877), 7 Oh. I>, 486, U. A. ; see oIm ohrorvations on this 
case in Benhew r. Low (1880), 16 Oh. 1>. 93, by JxssEL, M.B., at p. 97. 

(a) Lyon v, TweddeH (1879), IS Ch. J). 875. 

(h) E. 8, a, Ord. 31, r. 1. 

^ In the !^h Court ^ awlication ie made to a master in chambem. It 
i^ay ht made on the hearing m the summons for diieotions (see title Pbaotiob 
ijTD 1?boo£I>X7Bb), but 08 mterrogatoiies are usually not allow^ till alter 
detenoe (see p. 60, ante), the application is^geneially made at a later stage on 
under the sumipoiia tor directions where there has been one, or hy 
summons. In jpiooeedin^ in the county court the i^plicai^. may 
be miM^e on an applioation f9r directions under Ord. 16, t. 1, or eta 
(County Ck>iirt Eules, Otd. 1^. rl 11). It iamade to the judge. See title Oavnnr 
Counya, Tol. Vlll., p. 618. . in bankruptcy proceedings the application he 
e» parti (Bankruptoy Buleii, IS86--I89O, r. 73); see title Bakeeiti^tct 
^^8OLVli»0XpyQlIl,,g.^^ 

^ (d) Haster includes fegistxair in Brcbate, Bitom and 

Adniiralty Bivision, offidieljteferee. 

«(«} B. S. 0., Ord. 81, n 



^ Piksr 7.*--lMtmic>aAtoin& 

# • 
ai^Mtion ( /). The master has a ^eretiosk to rcAise to allow mf 
interrogatories at aU(^), and incoming to a decision on this poiiw 
will take into consideration auj offer to make admissions or give 
particulars (A). If he decides to allow any at all the mrticuUir 
interrogatories are considered separately, and eaoh is allowed or 
disallowed after argument (t). 

After all the interrogatories have been considered, the master will 
initial a copy os allowed, and make the order. This must be drawn 
up and served (j) on the opposite party, together with a copy of 
the interrogatories as allowed. The master’s decision is subject to 
an appeal to the judge in chambers (k), and from him to the Court 
of Appeal by leave, but not otherwiBe(f). The Court of Appeal will 
not interfere with the judge’s order unless some serious error in 
principle or gross injustice can be shown (m). One defendant has 
no loetut stmdt to appeal against an order for interrogatories made 
against a co-defendant (n). 



AMllnttHii ' 

tWlMIf ’llJWWi 


AppesL 


Sbot. 4 . — Form of lnterro()atoriet, 

« 

182. Each question should be numbered consecutively, and Forin. 
should form the subject of a separate interrogatory and be put in 
the plainest language and manner possible. Where thcie are 
more defendants than one a note most be put at the end of the 
interrogatories specifying which interrogatories eaoh defendant is 
required to answer (o). • 


Sect. 6. — Delivery of mare than One Set oj Interrogatoriee. 

183. In exceptional cases there is power to allow a party to deliver Delivery of 
a second set of interrogatories. This may be proper where the further lnte^ 
answers to the first set render further questions necessary ( p), or "*•**"**•• 
where fresh facts are discovered after the first set. has been delivered. 


(/) E. S. 0., Ord. 31, rr. 1. 2. 

(p) Codd r. Dtdap. [1906] W. N. 67, 78, 0. A ; see alee Olarkt v. Ctarhe 
(1699), 43 Sol. Jo. 719. 

(h) E. S. Q, Ord. 31, r. 2. 

m The msster’e decunon, in the first instance, is only as to what intorromtories 
•hull be dolivet^ If an uiterroe:atory ia relevant and proper, the fact that the 
oi^onto party may have a eood f^oond for reforiug to answer It is not a reason 
for not aUowintf it, nor is the fact that Qm master allows an interrogatory to be 
pat any bar to me pai^ raising an objection in his answer. See p. 98, atat, and 
p. 110, m»f. ha Tye v. WiOoughby (1894), 38 SoL Jo. 338, Onctrr, J., said that 
Under ^ (then) new role the was not to settie the interrc^torios hat to 
deoids what shonld he administers. As to the power to order SeCmity for the 
costs of intairogatoiies, seo p. 63, irtU, 

(i) Benonal servios is not neoessi^ tldtde v. Bdbnit (1874), SO L. T. 367). 

Service on the piWty^'solkdtor is gofflqiBt {Be Mvktuttr^ Ddmm v. Nanem 
(1878), 47 Jj. J. (on.) 600)5 see p. 67, " 

W E. S. a, Ord. k r. 21. 

ro JudicataeAct, 1804(«7*68Vict.iie),al (1). ^ 

t Peik V. 3 Oh. 282, 0. A^^er LnrotKT, W., at p. 280. / 

^i1)(iA,ekp.9SA , 

B.S.O.,U(d.81,i>4; •tAxmeodixB. 

2i9«ir V. S»tMiy (1884). 07 Ch. D. BOWSsr. L J.. 
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or where some of the ^nteirogatorieB proposed et first have been 
disallowed (q). 

Sect. 6. — AppUeaiion to $et aside Interrogatories. 

184. Under the old practice where interrogatories were delivered 
without leave the party to whom they were delivered was not 
confined to refusing to answer any one or more, but could apply to 
have them set aside on the ground that they had been e:^bited 
unreasonably or vexatiously, or to have them struck out on the 
ground that they were prolix, oppressive, unnecessary, or souida- 
lous(r). But, as the particular interrogatories proposed to be 
delivered have now to be considered before being allowed («), an 
application of this kind is now never met with. 

Under the old practice, before the particular interrogatories were 
considered, it was held that the rule allowed all or any one or more 
of the interrogatories to be set aside or struck out (t), and that all 
might be struck out, even though some were unobjectionable (a). 

The particular interrogatories objected to must be specified (b), 

s 

Sect. 7. — Tlte Answer. 

I 

185. Subject to the right to refuse to answer at all (r), the party 
interrogated must answer to the best of his own knowledge, infor- 
mation, ^recollection, and belief (d), and, further, where the acts 
inquired*into are such as would bo done by or known to his servants 
or agents in the ordinary course of their employment, he must 
make inquiries from them and give the result of the inquiries (e). 
Their knowledge is his knowledge, and he is bound to answer in 
respect of it (/). He cannot escape answering by saying that he 


(o) Bvake v. Stevfmcnt [1895] 1 Oh. 368, per Kekewioh, J., at p. 360. 

(r) R, S. 0., Ord. 31, r. 7 ; <fr Co, v. Shrjffitid, [1893] 1 Q. 13. 6, C. A. ; 

Orumh'fcht v. Parry (1884), 32 W. B. 668, C. A. ; and eoe, as to meaning of 
thoso tprnjs, p. 97, ante, 

[») R. 8. 0., Ord. 31, r. 1 (E. S. C., November, 1893). As to refusal to answer, 
soo p. 110, post, 

(t) Otmenheim A Co, v. Sheffield, supra, disapproving Sammons v. Bailey (1890), 
S4 Q, B, D. 727, and Mcllroy v. Duncan, [1884] W. N. 48. 

(o) Oppenheim <fe Co, v. Sheffield, supra, 

]h\ Church v. Ferry (1877), 36 L. T. 613; Allhusenj, Lahouchsre (ISIS), 3 
Q. B. I). 664, 0. A. 

(c) See p. 110, vost, 

{a) Lyell v. Kennedy (No, 2) (1883). 9 App. Oas. 81, per Lord Blagxxytrn, 
at p. 85; Foakes y. WM (1884), 28 Ch. D, 287, per Kay, J., at p. 289; 
Dalrymple v. Leslie (1881), 8 Q. B. D. 6; compare H^elsbach Incandescent Qas 
Lighting Co, v. New Suuhyht jneamdesemt Co„ [1900] 2 Oh. 1, C. A. 

(a) Bvlckow v. Fisher (1882), 10 Q. B. D. 161, 169, C. A.; Anderson y, Banktf 
British Columbia (1876), 2 Ch. D. 644. 667, 659, 0. A, ; Wdsbach Duandeseehi 
Qas Lighting Co, r. New Sunlight Jncandes€enihCo.,%tpra, at pp. 10, 11 ; Man^ 
V. Bemcks (1866), 8 De G. M. & G. 476, 0. A.; A.-Q. v. Bees (1849), 12 Beav. 
60; Neove v. Marlborough (Duke) (1836), 6 L. J. (EX. M.) 98; Paviit v. Norik 
MeSrepolUam Tramways Co, (1883), 48 L. T. 730. Agents may include bankscs 
and solimtm ▼. Smith, [1696] 2 Gh. 111). It has been held that the 

inquiriss used not be made if they are not ipedLally mentioned in the intenoga- 
tones, uidsM the acts in q[iisstion were obviously d<ms by the paity*s servants 
or agents or with their knowjedgs (Basbotham v. SAnmskire Union BaUums oftd 
Carnal Co, (1888), 24 Ch. D, 110). 

{/) AUiott V. Smithy supra; Anderson v. Bank BrUM OokmMs 



pjurr Y,^lHTBam>oATOKam. 


^haa no pe^nal knowledge ae to the matter inquired iuto^^)* ?« 

However disa^eeable it may be to make iSie diacloaurei however The J 
eontrary to me personal interests, however fatal to his ease, he ii 
requirea and compelled to set forth all he knows, believes, or thinks 
or can elicit from his servants or agents in relation to the matters 
in question (h). He must also, if necessary, examine documents in 
his possession or power, or that of his agents, for the purpose of 
answering (t). 

186. Where the party is a body corporate or company the officer Oorponttoa 
or member (A:) ordered to answer the interropatories is only bound oompMij, 
to give such information as the corporation or company if an 
individual would have been bound to give. He is the alter ego of the 
body for the purpose (1). He must, in like manner, not only answer 
as to bis own individual knowledge, but also get information from 
the other servants of the company who have personally conducted 
the transaction or acquired the necessary knowledge in their 
capacity as such servants (m), but he is not bound to give infor- 
mation which has come to his or their knowledge outside the course 
of their employment (n). The answer of the officer or member is 
the answer of the corporation or company, and can, be read against 
it, and binds it as an admission (o). 


(1870), 2 Ch. B. 644, 0. A., at p. 609; Raahoiham v. Shropshire Union Railtvaye 
and Canal Co, (1883), 24 Oh. I). 110, at p. 113; Buldcow r, Fishtr (1882), 10 
Q. B. D. IGl, 0. A., per Lindlby, L. J.. at p. 171. Where the affent is no longer 
under the piulY’s control, or is in such a position that it would not be reason- 
able to force {he party to communicate with him, the party will be relieved 
from the obligation {Bolckow v. Fisher t supra, at pp. 169, 171). 

(< 7 ) Foakes v. Webb (1884), 28 Oh, D, 287, t>sr SLAY, J., at p. 289 ; Southioarh 
Water Co. v. Quick (1878), 3 Q. B. D. 316, O, A., per OoxTON, L.J., at p. 321 ; 
Boldcaw V. Fisher, supra. 

(A) Flight V. Robinson (1844), 8 Beav. 22, per liOrd LAKCnAUt. 

(♦) Taylor v. Rundell (1843), 1 Ph, 222. A document is in a party’s power 
for this purpose if he has an enforceable right to in^ooot it {ibid.). But 
a party is not l^und to examine documents which are e^i<dly aooossible to the 
party seeking discovery (Lyel/ v. Kennedy (1884), 27 C3h. D. 161, 0. A.), In 
Emmott A Co. v. Walters, [1891] W- N. 79, the comt refused an application for 
further and better answers to interrogatories in an action for libel where 
defendants had stated in their affidairit of documents that certain documents 
therein inferred to were in their possession only ixi an official capacity and the 
int^rogatories objected to in the answer reUted to the contents of these 
documents. 


(k) See p. 46, ante. 

(l) Berhd^ V. Standard JHseaun^ Co. (1879), 13 Oh. D. 97, 0. A., per 
Thssioeb, L.J., atp. 101. 

{m) Southwark frater Co. v. Quick (1878), 8 Q. B. D. 315, C. A., per OoTTOW, 
L.d., at p. 321. 

{n) fvelsbach Incandescent Gae Lighting Go. r. New Sunlight Ineandeeemt Co., 
[im] 2 Ch. 1, 10, 11, 0. A.*; oonupare Sokkow v. Fisher, su^, at p. 169. 

(o) fV^eUbach Incandescent Gas lighting Oo. v. Neiw Sunlight Incandescent CV>., 
eupra, at pp. 9, 12 ; Ghaddock v. British South Africa Co,, [1896] 2 Q. B. 153, C. A.» 
per SifXTH, L.J., at p. 158 ; ooinpare Manchester Val as Travers Paving Co. v* 
[18821 W. N. 127, 0. A. 11 an order is made for a oomration to answer 
intemgatozm by the town clerk he may objeet to give information obtained 
by h^ aaeolicitor for the corporation &v t^ purpose of the action {SaJ^ford 
OorparMim v. Laver (1890), 24 a B. D. 606), bat this is otherwise wlieKe ti9ie 
ecrpomtum has the optjpn of aaawering by another officer {Swansea Oevfmdian 
V* Qmith (1600), 6 C. P. D. 106). 
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Dwoovkkt, httmianotif .Aim IiMnadoATOBm, 

0Mr. T. 187 . The fact that the master or }tid^ has allowed a partioidaF 
The interrogatory to be ptit is^not eonclnsive as to the duty of &e 
Ahiwer, part]^ to answer it(p). He can object to answer it on the pound 

Objections to that it is scandalous or irrelevant (9) or not put bond ^ for i^e 
answer. purpose of the action (r), or that the matters inquired into are not 
sufficiently material at that stage of the action (e)» or anjr other 
ground (0 of a like kind (a). But in practice objections of tms kind 
are not frequently met with in the answer, because these grounds 
are generally gone into on the application for leave to deliver the 
interrogatories (6). 

A party who is called upon to answer interrogatories which 
have actually been delivered can object to do so upon grounds some 
of which are common to the different modes of discovery (c). 
Usml The form the objections most frequently take in the affidavit are 

objections. j answer to the question might tend to criminate the party 

answering or render him liable to a criminal charge or prove such 
a charge against him(d); (2) that it might expose him to the 
exaction of a penalty or forfeiture («) ; (S) that the information 
sought has only been acquired by him from confidential privileged 
communications with his solicitors or their agents (/*); (4) that 
public policy requires that it should not be answered (g) ; (5) that 
the answer would disclose the evidence which the party proposes to 
adduce or the names of his witnesses (/t). An objection to an 
interrogatory, which, if substantiated, will dispose of the whole 
action, may sometimes be taken in the answer (t^ 


p) Petk V. [1894} 3 Ch. 282, 0. A. ; and ese pp. 69, 107, ante, 

'9) Oay V. Lahow'kere (l879), 4 B. D. 206. Bee as to meanings of these 
expressions, p. 97, ante. 

) See p. 96, ante. 

) See pp. 62, 97, ante, 

) R. fi. C., Ord. 31, r. 6. 

Fisher v. Owen (1878), 8 Oh. D. 846, 0. A., at p. 652. 

See p. 106, ante. 

See pp. 64, 70, ante. 

-) Lee y. Read (1842), 6 Beav. 381 ; AUhueen ▼. LahouckeTe{\%l%\ 3 Q. B. D 
654, 0. A. ; Fisher y. Owen, supra ; Spofeee y. Oroeuenor Hotel Co., [18971 3 
Q. B. 124, 0. A. ; National Association of Operative Plasterers r. Smithies^ 
[1906] A. 0. 434, 437; Alabaster v. Harness (1894), 70 L. T. 375; Lamb v. 
Munster (1882), 10 Q. B. D. 110; HUIy. Campbeli (1876), L. B. 10 0. P. 222; 
see, further, p. 82, ante, 

(e) See p. 83, ante. 

(/) Kennedy y. Lvdl (No. ^ (1888), 23 Ch, D. 387, O.A.; 9 App. Cas. 81 : 
Pfociar y. Smiles (1886), 66 L. J, (a. B.) 027, 0. A. ; ProeUsr v. Baikes (1886), 3 T. L. 
B, 229'; Swinhorne v. JVsfson (1^53), 16 Bear. 416; Ohgy y. Edmonson (^1866), 
22 Beav. 126 ; Foakes v. Webb (1884), 28 Ch. D. 287. Information diarived from 
written oommnnicatioiis from me party’s agent may have to be given although 
documents themselves are privileged ; ea» tSoufAtoarib Oo, v. Qmok 

(ia78)» 3 Q. B. 1). 316, 0. A., per Coxxoir, L. J., at p. 321 ; see, further, pp^ 7^ 
67,unts. 

(a) See p. 84, ante, 

(A) See p. 93, ante. 

(f) an action for dAuder the p^rty iatemgated may raise the objec* 

fion to an iutiftogatory eeto what were the Wmds A^en, Hid if spoken at 
they wereepedtAn on an oooiilMi which was absoluMy privileged 
jrewtM,ri905]lK.B. 50l); imAv. J7M(188C}, 5Bx.l). 166»aius 

and aee further, as to actions to defamation, pp. 99--l9l/ eoUe. 



188. When any of ihesd objeolionB is naftA Ih^psirty maslilMts » 

«hat he objeeis to answer the partioular interrogatory and stele 
the ground on which he so objects (A). Eaeb question must ba 
taken by itself and the objection to answer it stated unless the 
same objection applies to interrogatories which can be bracketed 
together. 

189. The affidavit in answer to the interrogatories must be Timete 
filed (m) within ten days from the time when they were delivered, 

or within such other time as may have been ordered (n) ; but where 
security for costs has been ordered the time runs, inst^. from the 
date of the service of the copy of the receipt for payment into 
court (o). The time may be extended by consent (p) or by order (q). 

It is the duty of the party on whose behalf the affidavit in answer 
is filed to take an office copy for production when necessary (r). 


190. The interromtories must be answered on oath. Each Formot 
interrogatory must he dealt with and answered specifically and «wwe«, 
Bubstantially (s). or the objection to answer it must he stated, with 
the grounds for so objecting. As a rule tbh answer should be 
simply an answer to the particular interrogatory, but wherever 
such an answer would be misleading, unfair, ^ or incomplete, 
any necessary or reasonable explanation or qualification may be 
added (a), provided the matter so introduced be relevant (h) and 


{k) Church y. P^j (1877), 36 L. T, 513 ; Smith y. Berg (1877), 36 L. T. 471. 
But wboro the objeouon is irreLevanoj tbe grounds of the objection to answer, 
semliU^ need not be stated (Smith y, Berg^ tupra, GaoVE, J,, dissenting). 

(l) DalgUUh y, Lowthtr, [18991 2 Q. B. 590, 0. A.,atp. 594,iJerLlNT)nBY,L.J.; 
but see Smith y. Berg^ aupra^ and Chwrch v. Perry ^ st»pra, where it was bold that 
if a question is iireloTant the party may negleot to answer it and need not give 
any reason for not answenng. In tbe former case Liebley, J., at p. 472 , is 
reported to have said that where tbe objection to answering was a mere matter 
of aigumeut, and not a statement of new facte, and the judge sees that tbe 
objection to answer is otherwise sufficient, the grounds f( tbe objection need 
not be stated. Bo also there is autbori^ for tbe statement that the party 
interrogated need not answer as to oouclusions of law as opposed to matters of 
fact; see MuekUston t. Broum (1801), 6 Yes. 52; Wigram, Law of Discovery, 
p. 64. 

(m) In the King’s Bench and Chancery Xhvisions the place of filing is the 
Affidavit and Filing Department of the Omtral Office; in the Probate, Divorce, 
and Admiralty Division, the Probate and Admiralty Registries. In Walker v. 
Banieil ( 1874 ), 30 L. T. 357, an answer was refus^ filmg on the ground of 
irregularities in form. 

(») E. S. 0., Ord. 31, r. 8. 

e) Ibid,, r. 26 ; jQnc$ v. [1884] W# N. 17 ; see p. 65, onfs, 
jp) E. S. C., Old. 64, r. 8. 
g)/5id.,r.7. 

ri Mar$hall y. l^atioMd^Provj^at Bamk of EngUmd (1892), 61 L. J* (oh.) 
- Zeviy. Taylor, [1903] W. N. 183. 


466 


{»5 XweH ▼. Kamedy (1884), 37 CL D. 1, 19, 17, 31, 38, 0. A. } ParJier », WeU$ 
(1881). 18 Oh. D. 477, 487, 0. A. : Btlfiaw r. Fuhet (1882), 1« a B. D. 181, 
1?0, O. A. A. to the «iffiai«icT of aamrex. in patent mstion, soe Ilnffmmmyt, 
JPmNB (1869). 4 Ch< App. A7S; Or^dey ti Wmuy (1876), A Ch. H. 633. 

(i^ M ▼. (im), 83 W. B. 44; 


t T. JSutiiudy <1884), 27 du O. 


W irMA, in1teaie]}orte;'a;,<i)»f. mrti>v(1873), L.a 9 C. P>a'.' 



lU DuOOVEBT, INSPBCTION, JlITD iNTEBftOOATOSlU. 


8aoT. 7. . clear ^e). The answers should be divided into pangraj^hs nntt> 
The bered consecutively, each interrogatory being detdt with in a 
Answer, separate paragraph (d). 

Where the affidavit exceeds ten folios it must be printed (e), 
unless printing is dispensed with by an order of a judge (/). 


Answer 

incomplete. 


BafBciency, 
not truth, 
the test. 


Whore 

protection 

oUlmed. 


Sect. 8. — Application for further arid Better Anewer* 

191. Where one or more of the interrogatories are not answered 
at all or are answered insufficiently, the party interrogating may 
apply for an answer or a further and better answer. The applioa* 
tion is made to a master in chambers, by notice under the summons 
for directions, which must specify the answers objected to (p), unless 
all are objected to Qi). No time is fixed within which the applica- 
tion must be made, but it must be made within a reasonable time 
after the filing of the answer (i). 

192. Where the answer is objected to as being insufficient, the 
insufficiency alone, and not the truth of the answer, is taken into 
consideration in deciding whether a farther answer shall be 
ordered (/l); on the latter point the answer is for this purpose 
conclusive (Z). The party interrogated is entitled to refer to the 
whole of the affidavit to show the sufficiency of any answer objected 
to, and is not confined to that part which deals with the particular 
interrogatory in question (w), 

193. Where objection is taken in the answer to answering an 
interrogatory or part of an interrogatory and the ground for refusing 
to answer is properly stated, the objection so far as it is an 
objection founded on fact is conclusive, and an answer will not be 
ordered on a mere suspicion that the objection is untrue, but it will 
if it can be shown from admissions in the answers themselves or from 
documents referred to or from the very nature of the interrogatory 
itself or the privilege claimed that the answer cannot be justified (n). 


194. Where the answer is embarrassing (o), or so involved or 
enibarnsiiDg. ingufficient as to be incapable of being used, or is irrelevant or 


(c) Lyell V. Kennedy (18M), 33 W. E. 44, where the answer to a simple inter- 
ro^tory was ninety folios in length and had to be picked out. See also Rickarde 
V. Crtiwihay (1892), S T. L. E. 446; Peyton v. flarting (1873), L, E. 9 0. P. 9 
(answers coutuining irreloviiut matter held insufficient). 

{d) See Dalgltish v. Lowther, [1899] 2 Q. B. 390, 594, 0. A. 

(«) As to paper etc. for printina, sec E. S. C., Ord. 66, r. 3. 

(/) E. S. C., Ord. 31, r. 9; v. Romford (1876), 46 L. J. (oh.)^288, 

M Afi^tey V. North and South Woolwich Subway Co. (1879), 11 Ch. D. 439 
(foUowiug Chesterfield and Boyihorpe Colliery Co. v. Black (1876), 24 W. E. 783) ; 
compaie AUhueen y. Labouchere (1878), 3 Q, D. 654, C. A. 

(h) Furher and Price v. Ainp (1881), 60 L. J, (CH.) 496. 

(f) JWoyd V. MorUy (1879). 6 L. E. Ir. 74, 

(fc) Luel‘2 V. Keune^ (1884)« 27 Ch. D. 1, 0. A., at pp. 19, 21 ; FMd v. BenneU 
(1888), 2 X. L. E. 122. 0. A, 

(0 hueU V. Kennedy (1884), 27 Oh. D. 1, 0. A., at pp. 19, 21. 
hn) IhUL aipp. 1, 16. 

(n) Ibid.^ at pp. 21 d js^.; Bradley y. Clayton (1890), 26 L. E. Ir. 405; and 
i4H) p. 62, ante, 

(o) Lyell T. Kennedy (1884), 27 Cfc. D. 1, O. A., at p. 27. 
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hnpnqittr in Its explanstioiis or qaalifiootions (|>), a fortktf Aim. a 

answer may be ordered. Where an answer or a farther answer ji||l 

ordered the time for filing the answer and the eosts of the applioa* 

tion and the answer are generally dealt with in the order. An wd Better 

appeal lies from the master to the jndge ^ chambers and from the 

latter, by leave only, to the Court of Appeal, but the judge’s 

order wiU not generally be interfered with (q), 

196. The order may be that the answer or further answer be by mm 
affidavit or by vivd voce examination (r), but the latter mode is only eMmlMttoa. 
adopted in exceptional oases. Where it is ordered the scope of the 
examination is not larger than that of interrogatories, and the party 
examined can only be required to give such an answer as would 
have been sufficient if given in the affidavit in answer to the 
interrogatories («). 

196. There is power to order the costs of the vivd voce examine* Oosto of *i«S 
tion to be paid by the party examined “ in any event ” (t), but Msmiaa. 
where the examination is oppressive the party examining may ''‘**'‘* 

have to pay them (a). • 

* 

Sect, 9, — UHng Answer at the Trial* 

197, A partij may at the trial of a cause, matter, or issue use in Using nnswtta 
evidence any one or more of the answers or any part of an. answer 

of the opposite party without putting in the others or the whole, 
subject to the power of the judge to direct the others or the whole 
to be put in whenever he is of opinion that they are so connected 
with those originally put in that the latter should not be used 
without them (b). 

(«) Lydl V. iTewwcdy (1884), 33 W. E. 44; Peyton Jlarting (1873), L. E. 

9 C. P. 9. Soe also Kelly t. Jfyman (1869), 20 L. T. 300 (answer held 
msufficient). 

iq) Field v. Bennett (1886), 2 T. L. E. 122, 0. A. 

(r) E. S. 0., Ord. 31, r. 11. 

(«) Litchfield v. Jomb (1884), 64 L. J. (OH.) 207 ; see also Picary v. C7reol 
h^arthern Bail. Co. (1882), 9 Q. B. D. 168. 

U) Vicary y. Cheat Northern Bail. Co., au^ra. 

(a) Litchfield v. Jones, sitpra. » 

[h) E. S. C., Ord. 31, r. 24; and see Lyell t. Kimnedy (1864), 27 Ch. D. Ig 
C. A., Cotton, L.J., at p. 16. 
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DISSENTERS. 

See Charitibs; Ecclesiastical Law. 
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Part I. — Nature of the Remedy of 
Distress. 

198- Diatreflfl is a flummary remedy by which a pereoDi in 
order to minister redress to himself, is entitled without legal process 
to take into his possession the personal chattels of another person, 
to be held as a pledge to compel the performance of a duty, the 
satisfaction of a debt or demand, or the payment of damages for 
trespass by cattle (a). 

The terra distress ** by almost universal sanction is now inter- 
changeably used to designate the process of taking, and the chattels 
taken (6). 

199. The law of distress is for the most part an important 
portion of the law of landlord and tenant. It enables the landlord 
to secure the payment of rent or the performance of certain obliga- 
tions due to him, by seizing the goods and chattels found upon the 
premises in respect of which the rent or obligatHons are due. This 
remedy obtained bo early in our law that we have no memorial of 
its origin. It has been described as the creature of the common law, 
and has existed, perhaps, since the time of the Norman Conquest. 
Although the right to distrain is of common law origin, it was 
subject at common law to many exceptions and has since undergone 
many statutory modifications and been extended by additional 
statutory powers. The exceptions and additions are so many that 
scarcely an important absolute statement can be made in dealing 
with tho law of distress as it affects landlord and tenant. The 
law of distress as it stood before statutory alteration was perhaps 
simple and of easy application. To-day it demands, by reason 
of statutory alterations, more knowledge of various branches of 
law than any other common law authority which is as frequently 
exercised. It calls for a knowledge of the law relating to leases, 
fixtures, trespass, property in goods, specific performance, fraud, 
executions, and the obligations arising in respect of the sale of the 
goods distrained. The right to distrain is pven either by common 
law, by contract (c), or by statute (d). 

(o) The following definition is given in Bradby, Law of DistresBes, p. 1 : ** A 
distil 18 the taking of a personal chattel, without legal process, from tho 
possession of a wrong-doer, into the hands of the party grieved ; as a pledM, 
for the redress of an injury, the performanoe of a duty, or the satisfaction of a 
demand.'* For distress damage feasant^ see title AiniCALS, Yol. I., pp. 378>-386. 

(h) 3 Bl. Com. 6. 

(c) power to distrain^off the demised premises (see p. 166, eoit) ; powers 

given by mortgages (see Be WiJUie, Em pa/rk Kennedy (ISSS), 21 at 

p. 393, G. A.) ; powers in brewers’ leases to distrain for |^ioe of goods supplied 
lem Stevme v. UareUm (1890), 60 L. J. (q. b.) 192), or in mining looses and 
licences (see Bncyclopmoia ox Forms, YcL YIII., pp. 294, 406, 421, 434), or in 
deeds apportioning rents (see Bncyolopsedia of Forms, YoL H., p- 14), oar 
partitioBing leas3u>lds Yol IX., p. 435), or granting rentoharges 

(i5td!,, Yol. X, p. 648 ; Yol XIL, p. 637). For attomnwttit or express watimity 
to distrain lor what is not rent, or for rent in respect of whieh the commoii law 
conditions do not exist, wee p. 118 and p. 124. note (o), poif. 

(d) by the Dutress for Bent Aet, 1787 (11 Gea 2| a p* 183, 
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200* ' The common 4aw right of distress was not so^ much a 
remedy as a means of obtaining a remedy, and was given in respect 
of a great number of services in regard to tenure which are now 
obsolete (^). Of the various purposes for which a common law 
distress could be made the only two of practical importance at the 
present day are the recovery of rent in arrear and the recovery of 
recompense fcr trespass by animals taken damage feasant (/X 

When the remedy was exercised the chattels remained only as a 
pledge in the hands of the party making the distress, and could not 
be sold. And so the law continues with regard to chattels taken 
damage feasant, and with regard to other distresses the mode of 
dealing with which has not been altered by Act of Parliament ; 
over such the distrainor has no other power than to retain them 
till satisfaction be made (g). In the case of distress for rent due 
under a lease, a power to sell has been given by statute (h). 

201 . By express agreement between the parties a power to 
distrain may be conferred for payments which are not rent, and in 
cases where the coipmon law requisites are absent (i). Under an 
express power of distress only the goods of the person giving the 
power can, as a‘rule, be taken (j). 

With regard to powders of distress given by contract, it must be 
borne in mind that an instrument giving such a power as security 
for any present or future debt is, as a rule, deemed to be a bill of 
sale,* and unless registered as regards the chattels seized under the 
power is void as against a trustee in bankruptcy, creditors under 
an assignment, or execution creditors (k). An express power of 


poet ; by the Convoyandiig Law of Property Act, 1881 (44 & 46 Viet o. 41), 
8. 44, 800 p. 120, jxyet; and in the caee of rates and taxos, see p. 210, post, A 
flUtiitoi'y power of distress, such as that for rates and taxes, is entirely the 
croiituro of the Act which creates it, and it confers no further rights than those 
expro^sly given by the statute. And although such rights are soxnewlmt 
ai uJr ><rouR to the common law right of distress, they are more nearly allied to 
an ordinnry execution by seizing and selling the goods of the debtor (Hutchim 
▼. Gham 'icre (1768), 1 Burr. 679, 688). 

, (ti) In the last emtion of Corny os' I>igest (1822) is the following entuneration 
of tne cases in which a distress may be taken : — For all services a distress may 
be made of common right. As for rent service, so for heriot semoe. for suit 
service : as suit to a hundred court or court baron. So, for a fine assessed in a 
court, a distress is duo of common right. So, for an amerciament in a court 
leet, for an offence in or out of court. Sk) a distress might be for aid pur /uiTo 
ehtmleTf oufiU marrier. So, fmr a relief the lord himself may distrain ; or 
pro vdh^ maritatgii. So, for trespass with eattle a distress may be of the cattle 
damage feasant (Com. Dig. Distress (A)). 

(/) For distress damage feasant, see title Ahhcals, Vol. L, pp. 37S H §M 4 
h) 3 JBl. Com. 10. , ^ 

(a) flee pp 120, 180, ^ 

(•} T. Forrest (1847), 11 Q. B. 949; as to what are the oommon law 
requisites in the case of rent, see p. 121, post, 

(A Freeman v. Edwards {lS4d), 2 £x^ 732 ; OihU v. (hwMkcmk (1873)» 28 
L. iC 104 ; As IVaiis, poHe Kennedy (1888), 21 a B, D. 384, d A-^ per 
Ll^'I>LXV» at p. 306. lu the case of a rentchaiwe probab^ only the 
^ods of the owner or oecupw of the land for the Sdmg oonld be tam ; 
tot see V. El^ (ldM9> 1 Ad. 4b El 191; Johnson r. Fauffmet^ (1842), 

l aB. 925. ' 

(h) flee title BxLuror EUzai» Vol. m., pp 11, 14*^18. 
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(listMM for rantt wMeh io due under » leaae usd is not e seoui^ty ^ ; 

for aome other debt, is not mthin Ihtis rnleCO, tudess it is ^ Hetaieef^ 
power to distrain <m property entirely uneonneoted with tb# 
demised premises (m). - rfWsWW* 

It is apprehended that an express power of distress given to 
seenre the payment of a renteharge is not within the BiUs of Sale ' 

Act, 1878 (n), inasmneh as the instalments of the renteharge would 
seem not to be debts within s. 6 of that Act. 


Part II. — Distress for Rent. 


Sboi. 1 . — Different Kindt qf Reat. 

203. There are three kinds of rent, namely, rent service, rent* KladiolM&ts 
charge, and rent seek (o). 

203. A rent service is a rent reserved on a l^se or grant of Be&twrvtoa. 
lands as incidental to their tenure (a\ and this was the only kind 

of rent originally known to the common law. A right of distress was 
inseparably incident to it, as long as it was payable to the lord who 
was entitled to the fealty of the tenant. It was called rebt service 
because the ancient retribution was made by the corporal service of 
the tenant in ploughing his lord’s demesnes, which came afterwards 
to be changed into gabel or rent ; but the service of fealty is still 
incident to a rent service (6). 

204. A renteharge is a certain annual sum charged upon the BeBtchMca 
land and granted by deed or will by the 'owner of land to some other 

person. It is not incident to the tenure, ai^l the grantee of the 
renteharge takes no reversion, but is given an express power to 
distrain for the rent. It is c^ed a renteharge because the lands 
are charged with such distress by force of the writing only, and not 
of common right (c). 


(2) Be Boundwood GoUitry Oo., Lee v. Boundtveod CoBiery Co., £1897] 1 Ch. 
37S, a A.,p«r Liia)iKT,L.J., at p. 391. 

(m) lUd., at pp. 396, 399. 

<n) 41 ft 42 Viet. c. 31 ; He Btackbum and Piefriet Benedt Badding BocUty, 
Ex fo/rte Graham (1889), 43 Oh. D. 343, C. A., ^ Lord Bsaxa, M.B., at 
pp. 346, 347. See also, as to the object of the Aot, CharUtwotih v. Mittt, 
[1892] A. C. 231 , per Lord BaLSSCBT, L.O., at p. 236 ; and see title Blue or 
Baut, Vol. in., p. 14. * ,, 

(e) Littletoa’aXeDurea, a. 213. 

(a) Xittletoa deserabea a rent eervioe to be where the tenant holds his land by 
fealty and oertain tept, ot by homage, fealty, and oftrtim rant, or by othM 
wwnoea and oertain rent (Littleton’s XemiieB, e. 213). 

(t) Bao.Abt.tit.Bent(A), 1; Oa Idtt.87b. 142 b; On. Bw. tit. 28, o. 

{pi Oo. mk. 143 b; BnaAbr. tit. Bent JA), 2;LittiM(m's Tefiuree,.e;> SSf; 
Ximpenm v. JfenypmffV (1861), 9 H. la CW 114, 137, }86. For titheoeWuini* 
tation xentebMge, Hft MeelfMl v. SeMem CMdftdd ( -ek.) 0. B. 

^ a.) 449; for com rent, eoe Neudietj^ r. P«erw(18Si|^ I B. ft (h w7. 8ee^ 
rarther, titta BsimauBoxa am* AMWumsa. 
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205. A rent seek is & bare rent reserved by a deed or will without 
any clause of distress. It only differs from a rentcharge in the 
fact that it is not accompanied by such a clause (df). 

206. Although every species of rent is comprised in the above 
division, there are yet other rents which are known by particular 
names, such as rents of assize, or certain rents at which freeholders 
or copyholders of a manor have held under the lord from time 
immemorial, and chief rents, which are similar rents paid by 
freeholders, both of which are sometimes called quit rents because 
thereby the tenant goes quit and free of all other services («). A 
fee farm rent is a perpetual rentcharge of at least one fourth of the 
value of the lands reserved on a conveyance in fee simple (/). 

Sect. 2. — Remedy by Distress. 

207. The common law right of distress for rent in arrear is a 
right for the landlord to seize whatever movables be finds on the 
premises out of which the rent or service issues, and to hold 
them until the rent is paid or the service performed (</). 

208. In the year 1689 it was enacted that in all cases of distress 
for rent upon any demise the distrainor should have power to 
sell the distress unless replevied within five dayB(//). 

Now ali rents, whether rents sock, rents of assize, or chief rents 
which were duly answered or paid for throe years within twenty 
years before the first day of the Session of rarliament in 1730, or 
which have been since created, may be recovered by distress in the 
same manner as rent reserved upon a lease (?). 

Where under an instrument coining into operation after 
31 st December, 1881, a person is entitled to receive out of any land 
any annual sum payable half-yearly or otherwise, whetlier charged 
on the land or on the income of the land, and whether by way of 
rentcharge or otherwise, not being a rent incident to a reversion, 
then, subject and without prejudice to all estates, interests, and 
rights having priority to the annual sum, the person entitled to 
receive the same has a right to distrain, as far as such a right 
might have been conferred by the instrument under which the 
annual sum arises, but not further (Zc). 


(fl) 2 BL Com. 42. 

(flj It Co. Inst. 19. 

If) Oo. Litt. 144 s. See, further, title Eehtohaeoes ajo) Aniotities. 

(g) Lyoiii V, flUiott (1876), 1 Q. B. D. 210, jptr Blackburn, J., at p. 213. 

(ift) Slat, (1689) 2 Wai. & Mar., c. o, e. 1. ^ • 

\i) Landlord and Tenant Act, 1730 (4 Geo. 2, c. 28 ), b. 5; see jSs Gerard {Lord) 
and JBemham*^ CWra€^18943 3 Ch. 295, 0. A., prr Lindlet, L.J., at p. 308; 
compare Bradbury v, ^igid (1781), 2 Dong. ( k . b .) 624; ^ward v. Anetey 
(18251, 2 Bing. 619 ; Fair/wc v. Gray (1779), 2 Wm. Bl. 1326; Rodham v. Berry 
(18261, 4 Ii. J. (o. 8 .) (k. B.} 202 ; nee also Battery v. Robinson (1826), 3 Bing. 
392. lor a x^tcharge deviaea by will. The remedy of distress is now incident 
to ail nmts arising out of land {podds v. Thompson (1865), L. E. 1 0. P. 133; 
Re Chrard (Lord) and Beechatn^s Oontraci, nipm). 

{k) See Conve^^cing and Law of Property Act, 1881 (44 & 45 Viot. a 41) 
and title Bb^tohasoes and AirKumESL 
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A reotohai^e may be divided, and the asaigpea of eaoh ]portion may 
distrain for it {1). Growing crops cannot be taken in diatreaB tor a 
renteharge onlesa an express power be inserted in the grant (m). 

Shot. 3.— In what Cases the Bight to Distrain arises. 

209. In order that the right to distrain may arise the relation 
of landlord and tenant most exist, both when the rent becomes due 
and when the distress is levied, and the rent must be in arrear (n). 

If the rent is only payable on a condition precedent it cannot be 
distrained for until the condition is fulfilled (a). 

An actual existing demise is requisite. The common law 
right to distrain does not arise before the relationship of landlord 
and tenant is complete (b), nor (apart from the Landlord and Tenant 
Act, 1709 (c)) continue after it has determined (d). A formal instru* 
ment of tenancy is not requisite. Possession taken by the tenant 
under an agreement fora tenancy which can be specifically enforced 
gives the landlord the right to distrain (e). Provided there is a 
demii^c, the nature or duration of the tenancy is immaterial. It 
may be a tenancy at will (/) or a weekly tenancy (g). The right 
of distress also exists where, after the expiration of a previous 
tenancy, a tenant by the consent of both parties continues in 
possession under such circumstances as to warrant the inference 
that there is a tacit renovation of the contract of tenancy (h). 
But there must be facts to warrant the inference of a* renewal 
of the tenancy. The landlord cannot distrain after treating the 
tenant as a trespasser by bringing an ejectment for forfeiture («1. 
A tenancy at suiferance, which is not created by demise, does 
not authorise a distress, the only remedy being by action for use 
and occupation (k). 

A demise entitles the tenant to the exclusive possession of here- 
ditaments. If a person is not to have the exclusive possession of 

(l) Jiivit V. Watson (1839), 6 M. dk W. 265. 

(m) MiUer v. Otetn (1831), 8 Bing. 92. 

(n) This short proposition involves a number of cirouxastanoea (commonly 
referred to as the essentials to the right of distroHs) hereafter more fully 
enumerated. 11 a tenancy ie created, the right ,to distrain will follow as an 
incident of it {Jeily v. Arlnahnat (1869), 4 De O. ft J. 224, per Lord Omura- 
roan, at p. 242). 

(a) Mechelen v. Wallace (1836), 7 Ad. ft £1. M, n. Henoe, if a lessee 
agrees not to distrain on an underlessoe unless he shall hare previously paid 
the rent due from himeelf to the superior landlord and shall ^ve prodneed 
to the undorlessee the receipt for such rent, the lessee cannot distr^ until h» 
has fulfilled these conditions {OtUs v. Spencer (1867), 3 C. B. (zr. S.) 344). 

'~'i Jlank V. Hunter (1822), 6 B. & Aid. 322. 

8 Ann. c. 14 (Buff., c*18 in Bevised Statutes), s.6; see p. 149, poet. 

WHliams v. BUnen (1646), Q.. B. 14. 

, WtOsh V. Lonsdale (1882), 21 Clh, D, 9, 0. A 

f) Anderson v. Midland RaU. Co. (1861), 3 £. ft £. 614; Morton v. Woods 

9), L. B. 4 Q. B. 293, £z. Oh. 

(9} Yeoman v. EUisem (1867), L. B. 3 0. P, 681. 

(A) See Rioht v. Darhy (1786), 1 Tenn Bep. 169 ; Deugal v. McCarthy, [IMS] 
1 0. B. 736, C. A. 

Brid^ r. Smyth (1829), 6 Bing. 410. 

(A) Alford V. Vuitdry (1M2), Cwr. ft IL 280; dermer v. CU^ (1688), 1 
Mood, ft B. 213. 
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a 

the pr^DUsea his limits right of aae and enjogmiaai is a lioenae« not 
a demise ; in sach a case there is no relatioii^p|^dlotd and teznuat, 
and no right to distrain k conferred (Q. 

210. Bent for which a distress may he made znast he rent 
properly so called, that is, rent reserved ont of lands and tenements 
npon which entry can be made for the por^se of 'seizing goods 
found there ; and, therefore, rent for which "distress tnay be made 
cannot be reserved out of any incorporeal hereditament (m). ^ 

Sums reserved for the nse of chattels confer no right of distress, 
but whon chattels are let with houses or land at one entire rent the 
payment issues out of the land and is rent, and may be distrained 
for (n). 

Payments agreed upon daring the currency of the tenancy by way 
of increased rent or percentage on the outlay for additions or im- 
provements to be made by the landlord on the premises (o), and an 
annual sum agreed to be paid over and above the rent towards 
compensation for the goodwill or the like (p), though expressly 
called rent, are not in fact rent, but suras in gross for which a distress 
cannot be levied, for a rent can only be reserved nt the time the 
demise is made. Any attempt to alter the rent by a collateral 
agreement not amounting to a new demise only operates as a 
personal contract between the parties (g). But a reservation in the 
demise Usolf of an increased rent equal to a percentage on the 
landlord’s outlay is good, and will support a distress (r). 

211. Unless a tenant is to pay a rent certain the landlord has no 
right to distrain (s). If that which is agreed upon as the payment 
is uncertain it is not rent. But the rent is certain if, by calculation 
and upon the happening of certain events, it becomes certain, and 
the mere fact of rent being fluctuating does not make it uncertain (t). 

(/) Ilancvck V. JusCin (ISGiJ), 14 C. B. Tn. 8.) 634 (right to “ Btandings for 
Biiicriiiies in factory) ; soo also Provincial Pill Posting Co. v. Loio Moor Iron (7o., 
[Ji^09] 2 K. B, 344, C. A. 

(m) Co. Litt. 47 a; Bawatd v. Oapel (1828), 8 B. & 0. 141, 150. The land- 
loin's ri^bt to distrain ie founded on the prinoiple that the rent reserved by hia 
demise latnies out of the land and be distrains by taking possession, in the 
natui'e of a pledge, of gixids and chattels found upon such land. In distraining, 
therefoi'e, the landlord' looks to the land demised and to the goods and ohattols 
found thereon {British Mvtoscope and Biograph Co., Lid. v. Homer, [1901] 1 OiL 
671, per Kakwbix, J., nt p. 674), 

(n) Nmman v. Anderion (1806), 2 Bos. & P. (n. n.) 224). And so where an 
entire rent is payable for the eBmusiye oocupation of a room or deiined space in 
a factory, with a supply of steam power, the rent is deemed to issue out of the 
room or laud and will support a distress {Selby ▼. Qrtaves (1868), L. E. 3 C. P, 
594, 602 ; Marshall v. Schofield (I88i>, 62 L. J. (o. B.) 58, C. A,). 

(o) Bohy V. Roehutk (1816), 7 Taunt, 157 ^JBonfilan v. Bead (1832), 8 B. & 
Ad« 899 ; Lambert v. Norris (l837), 2 M. & W 333, 

(p) Smith V, Maplebach (1786)* 1 Term Bep. 441* 

VoneUan v. Bead, Mfpm. 

(r) Be Knight, Ex parte Fot^ (1682), 21 Ch. D. 442, C. A., per JssssL, M.B., 
at p. 456, 

{s) JUgnaei r. Porter (1881), 7 Bing. 451,^ Aldersor, J., at p. 454. 

(0 Be Knighiy Ex j^te Vpi^, supra. If a lease be made for tea or 
twenty years at a rent inciwwng every two or fhree years, then the rent 
fluctuates, but it is not imoertain- It becomes oertain as each year advances. 
If the rent of a farm for one year is to be so mudi if a certain number of aeraa 
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The neoesBuy eertainij say be impUed fnp tiie and dea&i|f. .. Saa#*. q 
of lha partiee (a). 

213> Distress eaimot be made astil after the rent is in arrear. 

It is not in arrear until after the last moment of the day on which it 
is made payable, and therefore there can be no distreas until the day Mias, 
after the rent becomes due (b). 

Bent payable in advance, either by reservation (c) or by custom (d), amu. 
may be distrained for on the day following that fixed for payment, in umu 
unless the rent is expressed to be payable in advance if required, 
in which esse a demand for payment must be made before a 
distress (e) ; but in the latter ease the demand may be me^e after 
the day on which the rent thereby reserved becomes due if ) ; and 
the landlord may distrain immediately after demand, if his rights 
are in peril (g). When an express power of distress is given to be 

are jploughed up» then in the next ^ear a different rent if so many acres are 
left in pasture or in crops, the rent is fluctuating, but it becomes certain the 
moment the condition is fulfilled, and therefore, although a fluctuating, it is a 
certain rent. A stipulation that the rent should be the damage which the 
landlord might suffer by certain defaults of the tenant, so that it would have to 
be osoertained at large or by a tribunal, would bo a stipulation for an uncertain 
payment, which could not m rent {ibid.^ per Bkett, L^JT., at p. 4fi8). And so 
a distress may be levied for a rent of so much per cubic yard for marl got and 
so much per thousand for bricks made {Daniel v. Graeie (1844), 6 Q. B. 146), 
or of 60 much per annum for as many looms as the lessee may run ( lV(^h v. 

Lonsdale (1682), 21 Ch. D. 9, C. A.}, or for so much per acre for every acre of land 
convertea into tillage. And a demise of a room with steam power at a oortain 
sum per annum payable quarterly, with a provision for a deduction in the event 
of hindrances in the supply of power beyond seven d^s in each quarter, was 
held to authorise a distress {Selby v. GHreavee (18flS), ll E. 8 0. R 894 ; see 
also dictum of Willbs, J., at p. ^2). 

(a) Where a tenant enterea under an agreement for a lease which did not 
state the amount of rent to be paid, and no lease was ever executed, but the 
tenant paid a certain rent for two years, the landlo^ was held entitled to 
distrain for subsequent rent at the rate previously paid {Ki iykt v. BeneU (1826), 

3 Bing. 361). 

(h) DihhU V- Bowater (1853), 2 B. & B. 564 ; see further as to this, p. 148, 
poet. A short period of indulgoDoe, usually denominated days of grace, beyond 
the prescribed days of payment is sometimes conceded to the lesm by the terms 
of reservation, as, for example, where the rent is, made payable on the foi^ 
usual feasts or within so many da^ or weeks after each of the said days. This 
gi^ the tenant the right of election of paying the rent at the one^ time or the 
other. It cannot, therefore, be said to be^mo absolutely due until the last of 
the days of grace, nor can the landlord distrain for it before {phm'e Case (1613), 

10 Oo. Eep. 127 a). See also Child v. Edwards^ [1^8] 2 K. JB. 773. 

(c) Lee V. Smith (1864), 9 Bxoh. 662 : JSiqmson v. Jfiirry (1819), 7 Price, 660 ; 

Walik y.Lonedaie (1882), 21 Ch. B. 9, 0. As 

W Buckley v. Taylor (1788), 3 Term 600. 

\e) Whero rent was reserired payable qugrtin’Iy or half>qaarierly if required, 
and the landlord received it quoiwly lev a twfiuvemonth, it was hold that he 
oould not withont notioe distrain for a Jialf-quarter’s rent {MaXlam y. Arden 
(1833), 10 Bing. Where a yearly vaht was reserved jayaUe in advance if 
the hu^oid tequu^d it, nothing being saU as to days of payment, and eftsir 
the first quarter he demanded a quarter’s rent only, it was hw hewno not 
jSsereupbii entitled to distrain far the whole year’s rent ((Scirlee v. 

md Loan,, Discount (K Lo/idon jidd Sorih 

Ch,, £1^3 2 a'j^. 49, ' •... 
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exercised after the rent has been legally demanded/* it is not 
necessary to follow the strict common law rales as to demand (fc). 

A minimum or dead rent may be reserved in advance^ and so 
distrained for, though the rest of the rent is not recoverable until 
the expiration of the period in respect of which it is payable (t)« 

213. Unless otherwise provided by statute or by the agreement 
of the parties, the person distraining must at the time the distress 
is made possess a reversion to which the rent is incident (y), though 
it is immaterial how short that reversion may bo (k). The reversion 
must also have been vested in him at the time the rent distrained 
for fell due. 

A defeasible reversion, until it is defeated, is sufiGicient to support 
a distress. So a tenant from year to year, whose estate consists 
in point of law of a lease for a year certain with a growing 
interest during every 3’ear thereafter springing out of the original 
contract and parcel of it (Z), has a sufficient reversion to support 
a distress under a demise ; and it is immaterial whether he simply 
underlets from yeai; to year (m) or grants a lease for a long term (n). 

A reversion by estoppel will also support a distress (o), though 
in such a case flio goods of a third party cannot be taken (;>). 

Kent reserved on an assignment cannot bo distrained for at common 
law, as there is no reversion (q). And wlien a leaseholder, whether 
purporting to assign or underlet, parts with all his interest in a term 
of years, he cannot distrain for rent due on the underlease, unless he 
reserve to himself an express power to do so (r) . When he purports to 


(h) Thorp V. Ilurt^ [188(J*1 W. N. 9(). 

(t) IVa/flA V. Lonsdale (1882), 21 Ch. D. 9, C. A. The intention to reserve 
rent payable in advance should be clearly expressed. 

(,;) Co. Titt. 47 a, 142 b. As to a lessor losing his right of disti^ess by 
parting with tho reversion, hoc p. 125, post. 

{k) If a tenant underlet for any period of time shorter than his own interest, 
though only for a day, he has a reversion suihcient to entitle him to distrain 
{Wade y. Marsh (1627), Lat. 211). 

(Q Oxley v. James (1844), 13 M, & W. 209, per Pakkx, B., at p. 216. 

(?n) Curtis v. Wheeler (1830), Mood. & M. 493 ; Tike v. JSyre (1829), 9 B. & 0. 
909. 

(n) Oxlep V. James, supra, A demise by such a person for a toim of years is 
not an assignment. It is a term for so many years subject to determination by 
the cessation of the original interest. 

ip) If by attornment or offierwiso parties agree that the relation of landlord 
ana tenant shall be established between them, the tenant is estopped from 
setting up that the landlord has no legal reversion entitling him to distrain ; for 
the law which estops h^ from denying the tenancy also prevents him diluting 
that a Aversion exists in his landlord, and it makes no difference that the fact 
that the landlord has no I’eversion appears on the document of demise (Morton 
V. Woods (1869), L. B. 4 a B. 293, Ex. Qh. ; svlly v. Arbuthnot (1859), 4 
De O. dc J. 224). The estoppel is binding upon all persons dUuming poesesskm 
of the minuses under the tenant either as assignees or uniderteuanti. 

(p) Tadman y. Herman^ [1893] 2 Q. B. 168. 

Iq) See p. 126, post, 

(r) JFteeae v. Carrie (1828), 5 Bing. 24, where an oral tenancy of the last year of 
a term destroyDd the right of distress ; Lewis v. JBhJtssr, [1965] 1 Ch. 46. But 
where a lease is granted by a mortgagor after he has parted with hia imcttCB 
by a mortgaflo lor a lone tens as for 1,000 yean, Imt the lease is madeia 
purauanoe of a power in the mortgage so that it is eontempoxaneoiiis wi^ the 
SMT^age, the mortgagees are the leverrioners and smlitlM to the rent, sod 
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demiBe for a period oO'OXtensive with his own interest or longw» 
reserving a rent, the transaction is in law on assignment, althou^ 
porjjMrting to be a demise, for an underlease for the whole of the 
residue of a term is in law an assimment («). It makes no difference 
that the instrument contains a stipulation that the assignee is to be 
tenant to the assignor during the term (a), or that the assignee has 
paid or agreed to pay money as rent {b), but the action for rent may 
remain (c^ 

Shot. 4. — Who may Distrain. 

SoB-Ssor. 1. — In Qeneral. 

214. Any person, in whom is vested the reversion incident to a 
term for years (d), may by virtue of the common law distrain for 
rent due: the right of distress ceases when the reversion or the 
whole of the estate is parted with, but the right has by statute 
and otherwise been extended to various classes of persons who 
have no reversionary interest («). 

SuB'Seot. 2 . — In Particular CatcB. 

215. Tenants in fee, in tail, for lif6(/), and^ pur autre me 
are all entitled to distrain, as by the common law* they have all a 
sufficient reversion, whether the rent be considered a rent service 
or a rentcharge. Tenants pur autre vie can distrain for arrears of 
rent due at the death of the cestui que vie^ as they can during his 
life(^). Tenants for terms of years, who sub-let and retain 
even a day's reversion, can distrain ; as can a tenant from year 
to year who sub-lets from year to year (/*)• 


they a&d their assignees may distrain for it ovon if the reservatiim of rent is 
expressed to be to the person for the time being entitled to the freehold or 
inheritance ** {Rogers v, Humphreys (1835), 4 Ad. & El. 299). 

(s) Lewis V. Bakevt [1905] 1 Oh, 46, 51 ; v. Cooper (1768), 2 Wils. 375; 

Preece v. Corrie (1828), 5 Bing. 24. See alro Beardman V* JJtUon (1868), L. R. 4 
C. P. 57. 

(a) Farmenter v. Webber (1818), 8 Taunt. 593, where the roservation of a pay., 
ment for fallows and dung at the end of a term failed to create a sufficient reversion. 
^ for the protection of now leases on termination of existing terms, Landlord 
and Tenant Act, 1730 (4 Qeo. 2, c. 28), s. 6; Ecclesiastical Leasing Act, 1842 
(6 4 6 Viot. 0 . 108), 88. 16, 17 ; Beal Property Aet, 1845 (8 4 9 Vict. c. 106). 
B. 9 : and title Lakdlord akb TsKAirr. 


(h) Nazddine v. Heaton (1883), Cab. 4 EL 40. 

M See FouUney v. Holmes (1720), 1 Sira. 405 ; and Bollock v. Stacy (1847), 9 
Q. B. 1033. 

(d) See Littleton’s Tenures, es. 214, 215; Gilbert on Distresses, pp. 24, 25; 
and Bullen on Distress, 2Dd ed. (posfftm). See also ManrMster Brewery Co, v. 
Coomhs^ [1901] 2 Oh. 608, per PakwbLL, J., at pp. 617, 618, who says: 
'*I>istrM is a legal remedy and depends on the existence at law of the relation 
of landlord and tenant." Hk to distress by tbe Crown, see title Coxtstitutioivax# 
Law, VoL VI., p. 495. 

It) See p. 131, peeL 

(/) This has been reoognised in many statutes, such as the Distress for Bent 
Aot, 1737 (11 Gea 2, c. 19). s. 15, and ^her Apportionment Acts. See also tbs 
notM to A parte Smyth (IS1S\ 1 Swan. 387. 

(S) By sUt (1540) 82 Hen. 6, c. 37, a. A 

m (hrku Y. Whoder (1830). Mood. 4 M. 493; Otdry t. James (1844), 13 
1C 4 W. 209. But* a tamoTf whose term has expired, cannot distraili on an 
nndevtanant, if sooh undartenant has declined to further reoogxiise the tsdrmor 
as hia laalQoird (see Bmme v. JUekardem (1813), 4 Taunt. 720). Thepowgar d 
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common. 
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curteqr* 


Tenant bj 


sue. One of severe! joint tenants <i)> ooparomers, or eo-heii* in 
gavelknui (f), nuiy distrain for the irhole rent doe; no enness 
anthorify is needed lor this purpose from the others, and the 
discharge given binds all the co-tenants (k) ; oo-exeentore even, as 
joint tenants, can demise to one of their number and justly a 
Stress (0> but severance of the reversion expectant on a joint 
tenancy deprives the remaining joint tenants of their rigm to 
distrain for rent already due (m). 

217. One of several tenants in common is entitled to distrain 
for his own share of rent without being required to distrain on 
behalf of the others (tt) ; one tenant in common can even distrain for 
his share when the whole rent has been paid to another of his 
co-tenants in common, if the payment has been made in spite of 
notice (o) ; further, one tenant in common by demising his share 
to his companion becomes entitled to distrain by virtue of snob 
demise (p). 

218. A tenant by the curtesy can distrain as of common right, 
whether he be tenant of a rent service or a renteharge (g) ; a 
woman tenant jn- dower has the same right according to the nature 
of the rent (r), and the same rule applies if she holds as tenant 
freebenoh(<). 

219. A tenant by tlegit of a reversion may distrain without the 
necejUBity of attornment and without ejectment (t), but cannot 
distrain for arrears of rent due before delivery by the sheriff (a) 


distress giren by the Oonveyancing and Law of Proporty Act, 1881 (44 & 46 
Viet. 0 . 41), a. 44, would, however, seem to apply, uj^ess otherwise provided, 
where a tennor has transferred his whole estate, out an annual sum nas been 
fdiarged on the land or its income. 

(0 FulUn V. Palmer (1696), 3 Salk. 207. 

ij) Leigh j. Shtphera (1621), 2 Brod. & Bing. 466; Stedman v. Bates (1696), 
1 Ld, Baym. 64 ; compare also Hogarth v. Jennxnge^ p892] 1 Q. B. 907, 0. A., 
per Fbt, L.J., at p. 909. Should an action, however, be brought, the defendant 
must justify both on his own behalf and on behalf of the others for the whole 
amount. 

(X;) It is doubtful whether such authority can be actually countermanded ^ 
the othera; merelT declining to authorise the distress does not prevent its 
legality. See Bednnsem v. Eofman (1828), 4 Bing. 662, and Leigh v. Stepherd, 


stipro. 

(l) Cowper T. Fletcher (1866), 6 B. A S. 464. 

(m) Stavdeg v. Alcodt (1861), 16 a B. 636. 

(n) WhiU^ T. Bcherii (1826), M*Ole. A To. 107 (the others may have been 
paid the porfions to which they are separately entitled). As to rentoharges in 
oonun^, see Bivii v. WaUon (1839), 6 M. A W. 266. Should an acmn be 
brougbti each must defend for his i^are of the distress (see Pullen v. Pabner, supra, 
tf thM tenants in common distrain thirty beasts, each must avow lor ten). 

(e) Septison v. Barnhg (1798)^ 6 Term Beiv 24d1(ihe plaintiff in replevin was 
a ** teife tenant ’*). 

(n) Smdgor v. Bmu4m (1621}c Oro. Jao. 611 ; Brenmm FUod (IBS4\ 4 


On. Jtatt 29 a. 

Go, IdtI. 81 a. 

Saehmrel v. IVcgate (1671), 1 Vent. 161. 

Bogets V. PiUiher (1816]^ 6 Taunt 202 (beoauee 6b» tsnant wii in by 
_ ment ollaw, whetiw | h»j iheri lf has actually deUvered paesesnoa «r eet n 
mt by metsa and iKmnds) ; .Ufd V. /)atasi (18481 2 
Sharp T. gap (IMlh 6 iC A W 379. 
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MO. ^Elie lord of o manor oaa dtetrain for Ow riBi dae trdil Hi .taiia. a 
copjrholdor, whiofa is a duty at oommon law<%:aB od lOnt roMmil 
by a lease(o); he oan.if necemary, aim distrain on theoop^holder'a 
tenant (d); arrears, howetver, are not the snbjeotof distrmnt by an 
executor (e). The lord can also distrain for a heriot aervioe, if such nnoc. 
serrioe part of the tenure (/), as well as lor renteharges 
created under the Acts relating to enfrancbiseiUent of oopyholds (^). 

22L The mere relationship of mortgagee and nu>rtg|^[or ^ves Hoitmew, 
no right to distrain (h), but between them the relationship of land- 
lord and tenant involving the right may be given by express words 
of attornment or by conduct (i), and for this purpose ^e mortgage 
may be estopped from setting up the want of the legal estate in 
the mortgagee (althouglt shown on the face of the mortgage 
deed) (k). Attornment clauses, however, must be registered undw 
the Bills of Bale Acts, 1878 and 1882 (Q, and do not confer rights 
beyond those of a tenancy, m that arrears of rent accrued before 
assignment cannot be distrained for by an assignee (m). The 
tenancy arising from an attornment clause wiH determine on the 
death of the mortgagor, and the payment of interest by bis heir-at- 

law will not create a new tenancy m as to justify a ^stress (n). 

* 

222. Where there is a lease of lands which are mortgaged subse- Vortgage 
qnently to the lease, the mortgagee has the same rights against the 
lessee and those claiming under him as the mortgagor had, and his 
remedies are upon the lease as assignee of the reversion ; the lessee 
most pay rent after notice of the mortgage to the mortgagee, who 
can distrain if necessary, even if the lessee after such notice hah 


(A) LaughUr v. Ev/mphrey (1C96), Oro. Elie. S24. 

(e) By Landlord and Tenant Act, 1730 (4 Oeo. 2, a 28), a. 8. See BuUen oa 
Distreas, 2nd ed., p. 39, and Scrtven on Copylurfda, 7tb ed., pp. 241, 242. 

(d) Rivtt T, Doum (IWS), 2 Brownl. 279. 

f«) Amleton v. Doily (1608), Yelv. 136, as stat, (1640) 82 Hen. 8, c. 37, does 
not apply. 

(/) Bumgerfori v. Haviland (1620), 3 Bulst. 323 ; Auttm T. BtnMt (1693), 
1 Salic. 366. See also title Corruoims, Vol. YllL, jpp. 68, 69. 

(g) ^pyhold Act, 1894 (67 A 68 Viot c, 46), a. 27 (e) ; aee alao BearU v, 
Oedke (1890), 43 Ch. D. 619, G. A 

Ih) Doom ▼. SUM (1838), 9 Ad. A El. 342, 364 ; Sogero v. JBiMnpArey«(1836), 
4 AAA EL 299. 

(0 OUtwet V. HughM (1870), L. E. 8 Bxdi, 160; Jolly t. A^kiui (1869), 4 
De G. A J. 224; Ktanley v, Phiiipo (1888), 11 a B. D. 621, 0. A ; Wett v. 
Frikke (1848), 3 Each. 216, where the mcaigagor oontini^ in poaseesion 
undar a mortgage deed aigned by the mortgagor only, but wbiob eontained an 
attornment clauae. A persenal Iwenoa to aeiase goods in defa^ of payment of 
intenet doee not inTolve a tenant eo as to Jove a right to diatmia on a mort- 
ngm’e tenant (OH)b$ v, Oruiktbank (1873), £. B. 8 0. F. 4M). 

Mortmr. BW«(1869),I..B.4aB.^,Ez.Oh.. whemaeaoondmortgaee 
«n in qneetion ; Keartley r. Philipo, tupra. 

(B 41 A 42 Viet 0.31, a. 6, and 46 A 46 Wet e.43; and asa titla Biu« cw 
VoLUL, m 14. Oompue wm», Em parts Kmmtiy (1688), 21 Q. 8.1). 

S»4,G.A; Green v.JfowA, [18923 2 0, & 330.0. A. , , « 

(m) Brawn v. Mstrepclitasi GoumUss Auuranu Sadbty (1869), 1 Bt H B, 
A; oamnnin iVnAorn Y. Awiter (186^3Sxi)b. 763, jMT Fasxs, 

(»} Atofo T. OWUne, 1 Q. B. SWi 
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paid the mortgagor (o),; payment before knowledge of the mortgage 
IB protected, bat no attormnent by the tenant to the mmrtg^kgee 
is necessary (p). Such payment, however, must be strictly in 
accordance with the terms of the lease, and cannot apply to rent 
paid in advance of the due date ( 9 ). The notice necessary should 
be by the grantee, bat notice by a cestui qne trutt insteM of by 
trastees is sufficient tr). 

223. A lease by a mortgagor sabsequent to the mortgage, onless 
made under an express power given by the mortgagees) or by 
statute (t), is void as regards the mortgagee, who cannot distrain, 
ns there is no relation of landlord and tenant between him and the 
lessee (a) ; such relationship, however, may arise by express agree- 
ment or by conduct, but does not relate back to notice of the 
mortgage (b). The question as to whether a new tenancy between 
the mortgagee and the tenant has been created is one of fact ; mere 
notice of the mortgage deed and of the interest being in arrear 
accompanied by a demand for rent is not sufficient, but the fact 
that rent is paid in accordance with such notice is evidence of a 
tenancy (c). 

* 

224. If a mortgagor makes a lease complying with the pro* 
visions, of the Conveyancing and Law of Property Act, 1881(d), 
it will be good against the mortgagee, and is treated as if made 
with his' authority and concurrence. The mortgagor is entitled to 
distfain while in possession, and the mortgagee has a reversionary 
estate expectant on the end of the term, and he can distrain after 
he has given notice that he intends to exercise his rights to act as 
lessor under the terms of the lease (c). 


( 0 ) jWoM V. OalliTnorf (1779). 1 Doug. (k. b.) 279 ; 1 Smith L. C., 11th ed., 
614; coufirmed in Birch v. Wright (1786), 1 Term Kep. 378, 384; Rogers ▼. 
Uumphr^s (1836), 4 Ad. A El. 299 (see note (r) on p. 124, arUA, The object 
of the right is to prevent collusion between the mortgagor and tne tenant, and 
the tenant is not prejudiced, as the mortgagor cannot claim rent afterwards. 

( 7 >) Stat. (1706) 4 & 5 Ann. c, 3, ss. 9, 10. 

(y) De Nicho/ls v. Saunders (1870), L. B. 5 C. P. 689 ; the rent in such a case 
would be considered an advance to the landlord. 

(r) Lumley y, Hodgson (1612), 16 East, 99; the notice was sufficient to put 
deiendant on his guard (thid., per Gbovb, J., at p. 104). 

'sj Rogers v. Humphreys^ supra. 

See next paragraph. 

(a) Beech v. Hall (1778), 1 Doug. (k. b.) 21 ; 1 Smith, L. C., llth ed., 611 ; 
Pope V. Biggs (1829), 9 B« ft 0. 246; Rogers v. HumphreySt supra; Partington v. 
Wooikcck (1837), 6 Ad. & El. 690 ; see, further, title Mortoaoe. 

{h) Evans v. Elliot (1838), 9 Ad. ft El. 342 ; see judgment of Denmak, C,J., 
explaining the dicta in Pope ▼. Biggs^ supra. But an express attornment may 
relate back ; see Oladman y. Plumer (1846), m Juji. 109. 

(c) Evans v. Elliot, supra; Partington v. wiodeock, supra ; Touitrson ▼. Jackeon, 
[1891] 2 Q. B. 484, 0. A. The notice is the offer, and evidenoe of acoeptanoe 
of or assent to the offer is neoessvj. Compare judgment of Bowee, L.J., in 
Towerson v. Jadcson, 8tfpra,etp. 487, criticising Brown y, 8torey{\%A0), 1 Man. ft 
G. 117 ; see also dida of Lora Sblborne, L.&, in CorUH v. Plowdtn (1884), 26 
Oh. D. 678, 681, 0. A., that evidence might be given of themofitgageea being in 
substance parties to and authorising the agreement, and that it was by 
the mortgagor for them as wsB as for himsw. 

(d) 44 ft 46 Viet. c. 41, ss. 10. 18. 

(a) Afuntcipol Pe^nanssU Investment Building Speietg v. Semth (1888}, 22 
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No obligation lies on a mortgagee in pof^session to distrain,, nor 
can he be called upon bo to do by the owner of an equity of redemp- 
lion, nor is be bound, on a distraint, to continue and defend at lav 
any sobure he may have made (/). 

225. A mortgagor, while in possession c>f the land mortgaged, is, 
as lessor, entillod to distrain for rent due (//), whether the lease be 
prior or subsequent to the mortgage ; if the lease be prior to the 
’[Mortgage, ilio distress is prasimptume jiais by the mortgagor 
as bailiff of the mortgagee, in whose name he Bhould justify {h), 
I’he mortgagor under these circumstances is not liable to account 
for the rents to the mortgagee (i)* 

226. A married woman, if married since January 1st, 1883, can 
• lislrain in respect of all her property, and if married before that 
iiiile can distrain on property acquired by her since that date as it 
slie were a feme 8ole(k). A married w’oman, if married before the 
ri])ov*e-nientionod date, cannot distrain alone on property acquired 
hy her before Unit dale, but the husband can distrain alone for all 
lent due in right of the wife; while in the casoof freeholds, where 
Uiero is a joint reversion, tlio wife may not imp/operly join in 
unikiiig tlio distress (/). I3y etatuto the husband could also 
distrain for arrears due before coverture (wi)* 

227. Executors and administrators, when the reversion* incident 
oil t)io legal C'taio is vested in them, whether by the Land Transfer 
Act, lyP7 (n), or olhorwit^o, can distrain for all rent accruing due to 
them after the testator's death (o). Anex(}Cutor can distrain before 


(h B. D. 70, 0. A. Oollatoral agroomoiits, bowovor, do not bind the mort<;agoo ; 
see IVilsoH V. Queen's (Hnh^ 3 Cb. 022, and title liANULOUl) and 

Tknant. 

(/) Codes V. arm/ (1B57), 1 Giff. 77. 

(</) ^-i/c/iorne v. dlorniiie (1824), 2 Iliny. 54 ; a loM^erj catn i plead ** ml habuit 
>n icnemmL's.'^ If, however, a receiver bo appointed, b.^o p, 180, post, and 
'I'oohtim V. Jio..s, [lOOO] 1 Cli. 78S. 

(b) I'rnd V. ffnol (isnisy 0 IJxch. 14 (whore a Iobhof, having ntorlgagod his 
vc*z>;t)n, was ]>ormitted by Gzn nioitgaj<f*e to rocfive th<3 rent, and it was hold 
Uuit ho was tlnrohy imjdiocUy authorised to distiain for the rout in tho irinrt- 
name), npprove<l in jSne/l v, /'’u<c/i (1803), 13*0. 15. (n. b.) 051, whore the 
iiswiijriiee of an equity of redocaidion had distrainod after tho assignee had paid 
<‘i\ tlie iricuHihvancc, hut before tho actual transfer; soo also CJtrisU honM, 
^^r/ord {Dean and Chapter) v. Durh'ngham anti (Jhandos {Duke) (ISG-l), 17 0. 15. 
,N. 8.) 391, Wii.LK?, J., at p. 413 ; Ilrcce v. Strousberg (1885), 54 h. T. 133. 
The rigiit of the mortgagor to sue nndor thoso circniristancf^H la recognised in 
the Judicature Act, 18^3 (36 & 37 Vief. c. 66), s. 25 (5), and aee the Coiweyauo- 
ing and Law of Ih'oporty Act, 1S81 (44 & 45 Viet. c. 41), s. 10; Turnery, 
[1900] 2 K. 13. 484, A. Tho raortgagcjo can only interfere by taking 
'he fitopB mentioned in the provJbus paragraxjh (moTtgagocs distraining) and 
thus rebut tho presumption. 

(t) Ex parte WiUm (1813), 2 Ves. & B. 252; Trent v. Hunt, supra, 

(Jt) Marri<wl Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 12. 
u) See lluUen on ListrosR. 2rid cn , pp. 56, 57. 

\m) Stat. 32 Hen. 8, o. 37, b. 3 (1540). ^'oo Ogod's Case (15‘‘*7y * Co, Jlep. 
48 b, 51 a. For husband’s right by estoppel to diatrain, see Ifou *' v. SearraH 
(1359), 4 H. & N. 723. 
in) 60 4b 61 Yict. c. 65v m, 1, 3. 

(o) 2 Boe. Abr., tit. Distrees, A. 
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probate. Adminiatratprs^ however, in spite of the doctrine of the 
relating back of the letters of administration to the date of death, 
cannot distrain before the grant (p). An executor or administrator 
of any lessor or landlord can distrain for rent of any kind in arrear 
at the time of a testator’s death, and such distress may be made 
after the determination of the term, provided it be within six 
months of such determination, and during the continuance of the 
possession of the tenant from whom such arrears became due(^). 

228. Guardians of property appointed by the courts or under 
statutory authority may 1)0 entitled to make leases in their own 
names, and can then distrain (r). Guardians at common law (t.r., 
in socage) have a sufficient interest to let the ward lands during 
minority, and can distrain and defend in their own names (a). 

229. A receiver, appointed by the High Court, has a power, 
where necessary, to distrain for rent, and need not apply first 
to tlie court for a parl-icular order for this purpose, although 
this course should be adopted by him when a doubt arises as to 
who has the legal* title to the rent, the subject of the distress, 
as the recciver^nmst distrain in the name of the legal owner (/)). 
The receiver, however, can issue distress and justify in his own 
name where the tenant has attorned to l]in) persoruilly, or where 
he has in his own name granted a Imm) (c). Attornment to a 
receiver does not enure to tljo bontditof the person who is ultimately 
foutfd to have the legal estate 0/). A receiver can even distrain 
where a purchaser under the court’s order has paid tlie purchase- 
money before the execution of the conveyance ; in this event he is 


{p) Whitehead v. TtvjJ^^r (tSIJO), 10 Ad, & El. 210 ; Woolley v. Hark 5 

B. •,'t Aid. 744. Tlio probate refers back to the testator's death {ICiny v. lloraUy 
(hihahifafdB) (1807), 8 East, 40o, per Lord Ellkndorougu, O.J., at ‘p. 410). 

(q) Civil Procedure Act, IS.h'l (3 & 4 TVill. 4, c. 42), ss. 37, 3vS. At common 
law tiiero was no such right ; a similar right was fii’st conferred b}-- stat. 
(Io40) 32 Hon. 8, c. 37, b. i, but that statute does not apply to a person seised 
in fee mid domising for yeais, reserving a rent {Pretcoti v. iJowc/icr (1832), 3 
B. & Ad. S49). 

(r) See titlo Infants ant> Childken. 

[a) Bedell v. Constable (1008), Vaugh. 177; It. v. Sutton (1835), 3 Ad. A El. 
e97, Lord Denman, C.J., at p. 610. 

(h) Pitt V. Stioufdai (1752), 3 Atk. 751 ; Bennett V. Robins (1S32), 5 0. A P. 379 ; 
JtLsiu'i V. James (1899), 15 T. L. K. 181, C. A.. 7 »fr CiliTTy, L.J., at p. 182. In 
Brandon v. Brandon (1821), 6 Mcdd. 473, it is sug^sted that if a receiver 
distrain for rent in arrear for more than a jear, an order of the court ia neces- 
sary., If an order of court were ordinarily necesKary the object of the receiver- 
ship order might bo frustrated by tho tenant removing his goods before the 
order could be obtained, or while the court was not sitting. See also Cox v. 
Harper (1910), 26 T. L. E. 264, C. A. As t(\ the ftecessity for an order in the 
case of a receiver appointed under the Tithe Act, 1891 (54 Yict. c. 8), see Tithe 
Eentchargo Recovery Rules, 1891, r. 20 ; Statutory Rules and Orders Revised, 
Vol. in., County Court, England, p. 578; and title Ecct.estastical Law, 
post 

(r) Hughes v. Huyhes (1790). 1 Yes. 1G2 ; Dancer v. HasUnqs (1826>, 4 Bing. 2. 
The \isual form of order is that the tenant do attorn and pay the rents in 
am'ar and gn'^wing rents to the receiver; see Yorkshire Banking Co. v. MuPan 
(1887), 35 Ch. D. 125. 

(d) Kvans v. Af at bias (1857). 7 E. A B. 690. The attornment cxeates an 
es^ppel between the actual parties only. 
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* regarded as a trustee for the purchaser, and will be restrained from 
carrying out the distress to the purchaser’s detriment (c). 

A. private receiver or agent has not by virtue of such appointment 
any power to distrain, nor does an authority to tenants to pay rent 
to an agent whose receipt shall be their discharge” confer this 
right (/). A receiver can, however, be appointed either in a 
mortgage deed or by a separate instrument with a power of 
distress under an attornment by the mortgagor, although the 
instrument on its face discloses the absence of any reversion in 
the receiver (g). 

A receiver appointed under the provisions of the Conveyancing 
and Law of Property Act, 1881, has a statutory power of distress, 
and after his appointment the mortgagor cannot thenceforward 
himself distrain, even if the receiver has been negligent in col- 
lecting the rents, or has declined to distrain himself or allow the 
mortgagor to distrain personally, as long as the receivership is in 
force (/t). 

230. Corporations sole can distrain accordv;ig to the nature of 
their estate (i). Corporations aggregate also have the same power 
of distress at common law, while by statute their rights are extended 
to the recovery of rents seek, chief rents, and rents of assize (/c). 
Corporations distrain by a bailiff, whose appointment may be by 
writing, not under seal (1) ; an officer of a corporation (such as the 
director of a company) distraining can only justify as bailiff, and 
not other^^ ise (m). 

231, Churchwardens and overseers of the poor of a parish can 
hold property purchased or leased by them, so that the legal estate 
and right to distrain vests in them as a corporation of a particular 
kind, and any one churchwarden or overseer can authorise a distress 
without the concurrence of the others (n). 


(c) Re Powers, Manisti/ v. Archdale (1890), Gil I*. T. C20. 

(/) JVard V. Shew {183'^), 9 Bin;?. G08. The rocniver could only distrain as 
baiiin to his principals, and tho instrument in qiiOiition in this caso gavo no 
Huch right, and authorities must be strictly construed ; see also Woohton v. 
[1900] 1 Ch. 788. A formal powor of attomoy to distrain was hold good in 
Raglcto'i y. (hdiet ifUje (1843), 11 M. & W.4C5. An agent would, however, have 

justify in his principal's name ; f*ce 7Veni ▼. Hunt (1853), 9 Exch. 14. 

Jolly V. Arbwtlnwt (1859), 4 Do O. & J, 224 ; hancer y. Hastinys (182G), 
4 Bing. 2. Lord Chelmsfoud, L.C., in tho first- mentioned case loft it doubtful 
if attornment to a receiver (without a formal powor of distress) created an 
estoppel, when the absence of tho reversion was apparent in liis title. 

(A) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
«8. 19, 24; see Ba^y v. PTenl (1884), 51 L. T. 7G4, and woohion v. Ross, [1900] 
1 Ch. 788. Two parties cannot have a (joncurrent right to distrain for tho same 
arrears of rent. 

(•) See Bullen on Distress, 2nd ed., p. 84. 

1 ^) liondlord and Tenant Act, 1730 (4 Geo. 2, c. 28), s. 5. 

if) Bac. Abr. Corporations, E (3) ; see Cary v. Matthews {circa IG^B), 1 S«Ik 
191, note, Ex. Oh. : Smith v. Birminifhan Qas Vo. (1834), I Ad. & Kl- 626. 

(m) Hogarth t. Jennvi;i», [1892] 1 ti. B. 907, C. A. 

(n) Poor ^lief Act, 1810 (59 Qoo. 3, o. 12), a, 17 ; Oouldtojirrih a. KnighU 

(1643). 11 M. & W. 337. , 
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232. Bequestratora pf ecclesiastical benefices can levy a distress 
in the same way as the incumbent might have done had the benefice 
not been under sequestration (o). 

Sbct. 6. — What may and what may not be Distrained. 

Sub-Sect. 1 . — General Bute, 

233. Under the common law a landlord can primd facie 
eeizo and distrain for rent in arrear all goods and chattels 
found on the premises out of which the rent issues ; the 
goods and chattels may be the propiTty of the tenant, or of a 
stranger, the landlord being entitled to have recourse to all 
chattels actually on his tenant’s premises without reference to their 
ownership (a). The rule, however, applies only to goods and 
personal chattels, while chattels of nn incorporeal nature and 
incorporeal hereditaments, such as advowsons, rights of common, 
fairs, tithes, markets, privileges, franchises, and patent rights, are 
incapable of physical possession and seizure, and cannot be the 
subject of distress, jilthough the actual goods the subject of tljcse 
rights may be taken (6). 

Moreover, in\he case of personal ('hati.els certain exceptions have 
been engrafted upon the general rule both by the cornrrioii law and 
by statute (o): these exceptions depend in part on tho person in 
whoso possession, or tlio place wherein, the gocals may be found, and 
in part on the nature of tho goods tlKunselves. Ihit anyone 
claiming tlie benefit of one of these exceptions must satisfy the 
court that liis case falls witliin it. These exce[)tions are slated 
in the form of rules and not of princiidos, and the court will 
not travel beyond the d(^finition8 of the exceptions prescribod (d). 


(o) S(’(iuuHt lilt ion Act, 1849 (12 & 13 Viet. c. 07), b. 1 ; and eeo title 
EucfiKsiASTlCAL IjAW, post, fiB to sequestration gonoraJly. 

(d) 3 Jll. C'oiii. p. 8; Gilbert on Jjistrcr>s(s, p. '6b\ Gorton v, i'a/kricr 
4 Term Ppp. 5G5; Gil man v. EHfu (1821), 3 llrod. 7*3; Mm^pralt v. 

(Jrtgi.ry (183(3), 1 M. & W. 033, and (1838) 3 it W. G77, Ex. Ch. ; Vramer 
V. Altftt (1870), Ij. R. 5 Q. B. 357, per Bi.acIvBUHN, J., at p. 3(30: Lyme v. 
Elliott (1870),' 1 Q. B. D, 210; Clarke v. MiUwaU Ihv k Co, (IS8(>), 17 Q. B. 1), 
494, C. A.; VlmlUmvr v. fwbinson, [1908] 1 Ch. 49, C. A. “The rule grows 
out of the relation of landlord and tenant and out of the nature of the thing 
itself” {p(T 1)am..as, C.J., in Gilman v. Kltm, anpra) \ see also judgment 
of Blackiiuhn, J., in Lyons y, Elliott, See as to Iho goods of strangers, p. 113. 
post; and as to got>da comprised in a bill of sale, sec title Bills op 

Vol. III., p, 70. 

{b) Co. Lilt. 47 a; British Afntosrope and Binyraph Co., Ltd. v. Homer, [1901 J 
1 Ch. 671. In this case the actual chatteU, the subject of letters patent, were 
seized witliout objection, but an injunction was gninted to restrain their use 
contrary to the terms of such lottors patent. In Hors/oril v. Webster (1835), 1 
Or. M. & B. 690, it was stated that the ' * eata^ of grass ” could not be distrained. 

S The exceptions ore set out in dc ttiil at pp. 138—148, post. 

See tlio authorities cite^i in note (a), supra. See also Simpam v. Hariepp 
n744), \Ville.9, 012 ; 1 Smith, L. 0., lith oa., 437, where the leading common 
law exertions are precisely stated. Other exceptions we stated by AJLU£R^o^^ 
B.. in Muapratt v. Gregory (1836), 1 M. & W. 633, 645. See especially the 
judgments of I/ord Hbrsohell, L.C., and Lord Eshbb, M.R., in Clarke v. 
Miuviall Dock Co.* supra, and tho judgment of the court in Challoner v. Itohinson^ 
mpra, citing the dictum of Lord llERscnsrx. L.U., that ^th the general rule 
of ^traint on strongeie' goods and the exception in question were anoxnedous. 
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Of these exceptions some are absolate andtsome are oonditiofial» 
that is, the goods within them can only be taken if there is no other 
Bafficient distress (s). It does not matter in whose possession the 
demised land may be (/). 

234. At common law growing corn etc. could not be distrained {g\ 
but now by statute the landlord may soize, for arrears of rent, all 
sorts of corn and grass, hops, roots, fruit, pulse, or other product 
pirowing on any part of the land demised (/i). 

235. At common law sheaves or cocks of corn were not 

(]ii3trainable(i), but now by statute sheaves or cocks of corn, or 
corn loose or in the straw, or hay lying in any barn or granary or 
upon any level stack or rick, may be seized and may be detainea in 
the place where it shall be found, until it is replevied, and in default 
of replevy until it is sold; it must not, however, bo reiuovod until 
replevied or sold to the damage of the owner (fc). This provision 
applies to corn thrashed or unthrashed (/). The owner of a rent- 
charge may take advantage of it, even if the goods are those of a 
stranger (m). * 


Sob-Seot. 2. — Things Ahsclutely Privileged (»i). 

(1) GonMutional Privilege^ 

236. The property of the Crown, whether in the possession of the 
Crown or on premises demised to a subject, cannot be takeh in 
distress (a). 

237. The goods and chattels of any ambassador or other public 
minister of any foreign prince or State autborisod and received 


(^) For absolute exceptions, see pp. 133 — 141, poaj, and for conditional 
cxcoptioiis, pp. 141 et seg.^ post. 

{/) Iluiiijthri/ V. Damion (l(iJ2), Oro. Jac. 300. Whoro, Ji wover, two louttiits 
III soparaiely attorned tenanlH by way of mortgage of equfil undivided 

moieties of the promises for the share of the rent, the mortgagees were held 
oujible to distrain nri partnership property of the two tenants on such promises. 
Svo also Groom v. JUurk (1841), 2 Muu. & Q. 567, its 1o when an assignor's goods 
are seized for rent duo by asBignoo. » 

{g) 1 Roll. Abr. 066; and Oo. l^itt 47 b (note 29U of llargiavo). 

(A) D’strass lor Rent Act, 1737 (11 Geo. 2, c. 19), ss. 8, 9. For this right, soo 
title Aaiacui/ruBE, VoL I., p. 254. 

(0 Co. Litt. 47 a. Growing crops and sheaves of corn etc. are, however, 
generally included in the list of tnings absolutely privileged, see Simjtson v. 
Ifariopp (1744), Willea, 512, 515; 1 Smith, L. C., 11th ed., 437; theno must 
nocessarily be damaged by removal. 

(k) Stat (1689) 2 Will & Mar. c. 5, s. 2. In default of a replevy it must bo 
pold within five days {Tiggott v. ^ir^les (1836), 1 M. & W. 441, per Fabke, B., 
at p, 448), unless this time is extended by the Jjaw of Distress Amendment Act, 
1888 (51 k 52 Yict. c. 21), which also avoids the necessity of appraisement in 
ordinary cases. ^ s. 5 thereof, and pp. 180, 182, post 

(/) Btlasysev. Burhridge 1 Lut. 213. 

(m) Johnson v. FauBcner (1842), 2 G. B. 925. 

{n) As to the protection auord^ to the goods of nndertenantfl, lodgers etc. 
mdar the lisw of Distress Amendment Act, 1908 (8 Edw. 7, c. 53), ^eo p« 143, 
pcji4. 

(o) Ssorokary of State ^ War v. Ifynw, [lOOoJ 2 K B. 845, where e horse 
was lent to a member of the yeomanry ana mstrained on his farm. 
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as such by the Sovereign of this country, and, in some circum- 
stances, of the domestic servants of such ambassador or minister, 
are privileged from distress (b). 

238. Goods in possession of the law, especially when seized by 
virtue of an execution, are immune from distress (c). 

(2) Trade Privilege, 

239. Things delivered to a person exercising a public trade, to be 
carried, wrought, worked up, or managed in the way of his trade, are 
privileged from distress for rent due from the person in whose 
custody they are, such as a horse in a smith’s shop, materials sent 
to a weaver, or cloth to a tailor to be made up (jl). 

Delivery for the purposes of trade is essential, and this rule does 
not extend to all cases in which goods happen to be on premises for 
those purposes, although if an article to be manufactured has been 
completed, and the person who has tlie property in it leaves it upon 
the demised premises to have some alteration made, there may be 
an equivalent to delivery of the thing manufactured (e). 

240. The trade must bo a public one, t.e., a trade or business 
carried on generally for the benofit of all persons who choose 
to avail themselves of it, as distinguished from a special employ- 
ment by particular individuals; this term (i.c., public) is not 


{h) Privileges Act, 1708 (7 Ann. c. 12), s. 3, which is declaratory 

of the Tiaw of Natioihs {per Lord MANSFIELD in Triquet v. Bath (1764), 3 Burr. 
1478). Afl to this privilege, soo title Constitutional Law, Yol. VI., pp. 428 
ti seq, 

(c) See us to goodn in ciutvdta legU, p. 171, poet, 

(d) Shnpson v. Ilariopp (17*^14), Wiilos, 512 ; 1 Smith, L. 0., 11th ed., 437 ; 

Gishourn v. /i ( 1 7 1 0), 1 Salk. 249. This rule must be construed strictly, 
and the etatornonta in ('oko (Co. Litt. 47 a) and Blackstono (3 Bl. Com. 8) are 
too \vide(i)rr Lord ILekscujcll, Ii.C., in Ckirhe Bock Co. (1886), 

17 Q. B. D. 494, 0. A., at p. 500. See also Mnepratt v. Gregory (1838), 3 
M. & W. 677, Ex. Ch., and Jonh v. Jackson (1841), 7 M, & W. 450, whore it 
ifl laid down that this rule <»ught not to bo extended; YAUGnAN, B., however, 
in Adams v. Grant (1833), I Ur. ^ M. 380, at p. 391, sugge.ste<l that the rule 
should not bo construed striotly, while J\vtteson, J., in Findon v. McLaren 
(1845), 6 Q. B. 891, at p. 897, stateil that the principles of this excmptioxi have 
Ix^en varied according to the state of trade. In Challoner v. liohinson, [1908] 
1 Oh. 49, C. A., at p. 59, the court adoi>tod Lord Herschiell’s statement 
This rule ip for “trado and commorco. which could not bo carried on if 
such things lu these ciicumstances could bo distrained for rent” According 
to Dallas, O.J., in Gilman v. Elton (1821), 3 Brod. & Bing, 75, this exception 
is for the public benefit and convenienee ; Denman, C.J., in MuepraU v. 
Gregory , supra, adds “ for public peace,” and Bayley, B., in Adame v, 
Orane, supra, says, ** interest reipuhlicce that buyer and Tsoller should be 
brought together*^; Br.ACKBXmN, J., in L^one v. FAliott (1876), 1 Q. B. D. 
210, at p. 214, fctates that the ground is “public policy for the benefit 
of trade.” This branch of privilege has lost most of its former importance by 
the passing of the Lf.w of Distress Amendment Act, 1908 (8 Edw. 7, c. 53), as to 
>\hich see p. 143, post 

G) Clarke v. Millwall Bock Co., sttpra; and see the judgments of Lord 
Heuscheix, L.C., and Lord Esh:^, M.IL, therein. In this case an unfinished 
ship, being built for the plaintifl in a dry dock rented by the builder from the 
defaudaute, was held I'able to distress, as the purchaser of the dbip never had 
the light to poBSossion at any time. 
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confined to oases such as those of an innkeeper or common carrier, 
where all the public have a right to deal with the trader, but one 
open privid facie to the dealings of all persons indiscriminately, such 
as a butcher or trader in corn. The quantity of trade is no criterion, 
and a wor^an employed for wages may be carrying on a public 
trade within the meaning of this rule, the trade, however, is not 
public if carried on substantially on behalf of one employer only or 
in one particular case (/). 

241. The trade in question must be carried on on premises either 
regularly or temporarily occupied by the trader, and must not be on 
premises occupied by the owner of the goods ; tlio goods, however, 
may be deposited by the trader in a public warehouse or store k('pt 
for this purpose (jf). They must, however, be in the trader’s 
possession for the actual purpose of his trade. So that this 
privilege was held not to extend to boats brought to salt works 
(where salt was publicly sold) and left in cuts or canals to be loaded 
with the salt sold (li ) ; nor does this privilege extend to machinery 
delivered with materials for the exercise of Uie trade, although 
the tools of trade are conditionally privileged (i), 05 to the implo- 
nients of storage or convG3"ance ( j). 

242. The goods must be put into the trader’s hands that ho may 
exercise his trade upon them ; work and skill need not be bestowed 
upon the goods sent, if the trade in question docs not involve /iucli 

(/) Tho Court of Appeal in Challomr v, Itohimov, [1008] 1 Oh. 49, C. A., 
deolinod to define a public trade, but NEVmnB, J., hold that a club to wlilch 
only members or persons introduced were admitfed wn« not ( arryinj^ on a public 
trade, although the object of the club was to sell pioUiros on coininission. As 
to publicity, see the judgments in Broun v. SheviU (1S34), 2 Ad. & El. 138; 
Oibsonv, Treson (1 84*2) j 3 Q. 13, 39, and in Mtispratt v. Gr((j<*ry 1 M, & W, 

633 (where Pauke, B., defined it in a judgment which wa^ »ot dissontod from on 
this point), and in the Exchequer Chamber (1838), 3 M‘. \ 677 (ncjo judgment 

of Dexman, C.J,). In Tapling <k Co, v. Wreion (1883), Cab & El, 99, Cave, J., 
held that an agent who, although entitled to carry on other agency business, 
only held one agency beyond that of his regular principals was not carrying on 
a public trade. Similarly an artist who has been intnisted with a picture to 
work up is not carrying on a public trade so as to make tho picture privileged 
from distre8e(Eon Knoop v. Moss and Jameson (1891), 7 T. L. E. 600), and 
picture** deposited for sale on coinmi,ssion with a restaurant keeper who is 
not a commission agent are not privileged (Edwards v. Fox *SV>n (1890), 
60 J, P. 404, C. A,), In pleading this rule as a defence tho publicity of the 
trade must be pleaded. See Farrant v. Rohson (1834), 3 L. J. (a vJS 146. 

ig) Goods sent to an auctioneer to be sold on premises temporarily hired for 
the auction, or on which the auctioneer is trespasser, are j^rivileged (Brown v. 
Arundell (1850), 10 C. B. 54 ; and see Williams v. Hotmes (1853), 8 Exch. 861); 
but the contrary was held wiiere ^ho auction was to take place on the owiuir's 
premises {Lyons ▼. Elliott (1876), 1 Q, B. D. 210). See, also, title AucrioN 
Aim Auctioxeeks, Vol. I., p. 620. For goods deposited in a warehouse by the 
trader, see Matthias v. Mesnard (1826), 2 0. & P. 353, and Farrant v. Robson 
(1834). 3 L. J. (c. P.) 146. 

J Muspratt v. Gregorj^ (1838), 3 M. W. 677, Ex. Ch. 

Wooa V. Clarice (1831) 1 Or. & J. 484; see also p. 142. poet. 

Joule V. Jadkson (1841), 7 M. & W. 450 Q^rewors* casKB sent to a publioan 
beer to lenuun on the premises until the beer was consumed) ; MujspraU v. 
Gregory^ etiipra. As to^goods in the hands of an agent, see titles MWCnr, 
VoL I., p. 206; Bailment, Vol. 1, p. 546. 
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work and skill, and m^e storage, whether for sale or otherwise, is 
enough if the storage or sale constitutes the trade in question, hut 
goods sent to a trader who merely stores them instead of exercising 
his regular trade upon them are not exempt from distress (fc). The 
word managed ” in this rule must be taken in a wide sense , so as 
to include, if not to be equivalent to, ** disposed of ** ( 1 ). Sample 
articles sent to an agent for exhibition purposes only are not 
privileged (m). 

Where those goods are privileged from distress, the instruments 
or vehicles used for their conveyance are equally privileged (n). 

(3) Fixtures. 

243. Whatever is part of or annexed or affixed to the freehold 
cannot he distrained, such as kilns, furnaces, cauldrons, windows, 
keys, shutters, doors, chimney-pieces, anvils in a forge, and the 
like (o). No fixtures (so long as they continue such) are distrainable 


[k) K.g . , wine iu cask or bottle deposited for storage in a wme- warehouseman's 
collar is not, wheiotis wine sent to he bottled is, privileged {ite Iiussellf Fx parte 
Uusadl (1870), 18 W. R 7r)3). In Pursum v. OirigcU (IS-tT), 4 0. B. 545, 
Wilde, O.J., slated thot the question in these cases is whether the goods are 
placed iu tho liandn of the tenant merely with the intent that thny shall remain 
upon tho preuLiscs or with the view of having labour and skill bestowed upon 
ihom ; but in Miles v. Furber (1873), L. R 8 Q, B. 77, this dn iarn is dissented 
from, 

'J’lio following liave boon hold privileged : — Cloth loft at a cloth worker’s to be 
woven {[lead v. Barley (1597), Cro. Eliz. 549), and while waiting to be weighed 
at 51 neighbouring house (ii/id.y oOG) ; cattle pastured for one night on tho way 
to market (7'ate v. Oleed (1784), 2 Wms. Saund. C75, note (x); Nugent v. Kirwan 
(1838), 1 Jebb & S. 97) ; goods in the bands of a carrier for the purpose of 
('.'imago {(tishoui'H v, IJvrst (1710), 1 Hjilk. 210) ; goods sent to a factor for sale 
{Oilman v. FUen (1821), 3 Brod, & Bing. 75), or deposited by a factor at a 
wlnirfinger’fl waiehouso {Thanpsori v. Mashiter (1823), 1 Bing. 283), and goods 
sent In a wharfinger direct {ibid.y per Dallas, C.J.) ; corn sent to a factor for 
sale and doposiU’d by him m tho warehouse of a granary keeper [Matthias v. 
Mesnard (182(5), 2 C. & P. 353) : goods sent to a commission agent to bo exposed 
for snlo or sold [Findori v. M'Larc7i (1845), 6 Q. B. 891); carcases of beasts 
Bonfc to a biitclier to bo slaughtered [JJrtmm y. Shevill (1834), 2 Ad. & El. 138) ; 
goods pledged with a pawnbroker for money advanced (Sadrs v. Leach (1865), 
18 0. 15. (n. 8.) 479) ; furniture sent to a depository to be warehoused for hire 
[Miles v. Furbtr, su]rra). For tho privih'ge of goods sent to an auctioneer, 
see Jtlams v. Grat e (18.33), 1 Cr. Sc M. 580, and p. 135, note(flr); and see 
Lyons v. EUioit (1876), 1 Q. B. D. 210, that goods are not privileged if brought 
on to owner’s premises to be included in a t-ale on such premises. Horses 
and caniages standing at livery have been held distrainable [Francis v. Wyexff 

i l764), 8 Burr. 1498; Parsons v. Gingelly supra; see as to this latter case, 
lowovor, Miles v. Furher, supra) ; and a landlord can distrain horses in a 
stable let by a tenant to an innkeeper during r^es (see Crosier v. Tomkinsoth 
(1759), 2 Kony. 439). See also title Bailmezst, Vol. I., p. 546. 

(i) Per curiam in Challcner v. Robinson, 1 Ch. 49, C. A., where it was 

hela that the pictures in question were not delivered to the plaintiff “to be 
managed in the way of his trade.*’ 

(wi) Simms Manufacturing Co. v. ITAtteAcad, [1909] W, N. 95, where a motor 
Cassis Mnt to an agent as a model of a type ox car was held liable to distraini 
See also title Agency, Yol. I., p. 206. 

(») MuspmU r, Oregory (lo36), 1 M. AW, 633 (see the judgment of 
Ax^Xbsov, B„ therein) ; Ww>d ▼. iHarhe (1831), 1 Cr, A J. 484, at p. 498. 

(o) Go. litt. 47 b; Gilbert on DistresM, 38, 39; Simpson v. Hwiopp 
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whether such fixtures are irremovable or fixtures severable by A 
tenant ( p). Whether an article, such as a machine, is a parcel of the 
freehold, is a question of fact, depending on the circumstances of 
each case and principally on two considerations : first, the mode of 
annexation to the soil or fabric of the house, whether it can easily 
he removed integre salve et commode or not, without injury to 
itself or the fabric of the building; and, secondly, the purpose of 
annexation, whether it was for the permanent and substantial 
improvement of the dwelling or merely for a temporary purpose and 
the more complete enjoyment of it as a chattel ((?). In any event 
things cannot be distrained which cannot be restored in tlio same 
.state in which they were before the distress (r), and if fixtures 
are under a distress wrongfully removed from the freehold so as 
1 ) be treated as chattels trover will lie at the instance of the 
landlord («). A temporary removal, e.//., for roi>air of a fixture, 
such as an anvil in a smith's shop or a millstone, does not destroy 
tills privilege (t), 

(4) Things in Adttal Use, • 

244« Whatever is in a man's present use or occupation is for 
that time privileged from distress, such as a horse when being 
ridden, or an axe being used for cutting wood, or a not in a man's 
hand (a) ; this privilege extends to a horse drawing a cart and 


(1744), Willea, 512, 515; 1 Smith, L, 0., 11th ed., 437 ; iV« v. Shew (J821), 
4 B. & Aid. 20C. In Bullen on Distress, 2nd ed., p. 105, three reasons are given 
for this rule — (1) because they fonu part of the thing demised ; (2) because 
their removal would injure the freehold ; (3) because thoir removal would injure 
th ^ things themselves. See also Nt'b/et v. Smith (1792), 4 Term Hop. 501. 

(fO Crosskjj Jiroa,, Ltd, v. Lee, [1908] '1 K. B, 86; soe also Provincial 
lull Posting Co. v. Low Moor Iron Co,, [1909] 2 K. B. 314, C. A,, whore 
advertisement hoardings, although removable by the ter., r.t, could not bo 
distrained. 

(yj HeVnwdl v. Eastwood (18511, 6 Exch. 295. This statement of Papikk, B., 
us distinct from Iho decision on tne actual facts of the case, has been ap}»r()ved 
Hiid noted in several subsequent cases, though the decision itself was not 
followed in CrossJey Bros., Lid. v. Let, supra; Walruesiey v. Mt!ne (1859). 29 
li. J. (o. P.) 97 ; Ciimie v. Tybod (1808), L.Ii. 3 Exch. 257 ; Longhottom v. Berry 
(1869), L. E. 5 Q. B. 123; Holland v. Hodgson (1872), L. E, 7 0. P. 828; 
Hobson V. Corrinye, [1897] 1 Ch. 182, 0. A. ; Reynolds v. Ashby Jc Son, 
11904] A. 0. 466. A snop counter is not affixed for a “ temporary piirpono,” 
but an anchor dropped, or a carpet tacked to a floor, is distrainable (soe judg- 
ment in Holland v. Hodgson, supra, at p. 337). But a “railway” for the 
better enjoyment of a colliery is not distrainablo (soe Turner v. Cameron 
(1870), L, E. 5 Q. B. 306). 

(r) Darby v. Harris (1841), 1 Q. B. 895, in which affixed kitchen ranges, 
stoves, grates, and coppers were >held not distrainable ; seo also Gilbert on 
Distresses, 31, 38. 

(«) Dalton v. Whittem (1842), 3 Q. B. 961. 

(0 Qorton v. FaJkner (1792), 4 Term Eep. 565, per Lord Kentox, O.J., at 
p. 667. 

(a) Oo. Litt 47 a ; Gilbert on Distresses, p. 89 ; Bead v. Burley (1597), 
Oro. El^ 549; if this rule did not exist mere would be a poi^ttta) 
liability to a breacdi of the peace (see Storey v. Bohinoon (1795), 6 Term 
Hep. 138). In Simpson- t. Eartopp (1744), Willes, 512, 517; 1 Smith. 
L. 0., Utit ed., 487, a stocking frame being used by a weaver was kela 
privileged. 
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to the harness (b), and to wearing apparel actaally being worn (c). 
In the case of animals, such as a dog, actual manual possession and 
use is necessary (<i). 

(6) Perishable Articles. 

245. Things of a perishable nature, or such as cannot be restored 
again in the same state and condition that they were before being 
taken or must necessarily be damaged by removal or severance, are 
exempt from distress (e). The flesh of animals lately slaughtered 
cannot, therefore, be distrained (/), nor can milk, fruit, or things of 
a similar nature (g). A cart, however, loaded with corn is not within 
this rule (h). 

(6) Money. 

246. Money is not distrainable unless it is in a bag or in such a 
closed or sealed receptacle that it can be identified (i). 

(7) Live Animals. 

247. Things in which there can be no valuable property, especially 
animals natnrce, are exempt, such as deer and rabbits in their 
wild state, birds, and cats {k). Deer, however, may become valuable 
property by being kept in an inclosed ground or for purposes of 
profit, so that they can be considered the goods of the tenant (i). 
Dogs are now considered to be liable to distress (m), as well as 
animals kept in cages (a). 

(h) Field V. Adames (1840), 12 Ad. & EL 649. 

(c) Bissett V. Caldwell (1790), Peake, 36, and Baynes v. Smith (1794), 1 Esp. 
206 ; at coramon law wearing apparel can be distrained, althougli merely taken 
oil for the purposes of repose. See, however, the Btatutory privilege, p. 139, post. 

(d) Bunch v. Kenniiujton (1841), 1 U. B. 679, A plea of actual possession, 
personal care, nrtd use was held iusufllciont in the case of a dog to sustain 
this privilege. 

{() I Roll. Abr. tit. Distro-? , 667 ; Bac. Abr. tit. Diritress, B, 697 ; Co. Litt. 
*17 a; Simpson v. JIartopp (1744), AVilies, 512; 1 Sni. L. C., 11th ed., 437. It 
IS on this principle that cocks and sheaves of corn were formerly held not 
distrainable (IPt/son v. Ducket {1616), 2 Mod. Hep. 61); sheaves of com. are 
jiow dealt with by statute ; see title Agricultujie, VoL I., p. 254 ; and in 
Darby v. Harris, (1841), 1 Q. B, 895, this principle was appUed to fixtures. 
Bepleviu did not lie where things could not 1^ identified. 

{f) Morley v. Pincomhe (1848), 2 Exoh, 101, where carcases of pigs were held 
to ^ perishable cominoditie& 

(^) 3 BL Com. 9 ; Bullen on Distress, 2nd od., 103. In Bullen, p. 104, grain 
out of a barn or fiour out of a sack are also instanced. 

(/i) 3 Bl. Com. p. 10 ; Oo. Litt. 47 a. 

(♦*) Qilbert on Distresses, p. 31 ; Bao. Abr. tit. Distress, B, 697. The 
reason of tliis rule is to be found in the original law when distress was merely 
a fonn of pledge ; see also Wilson v. DueJeet, supra. 

Oi) Oa liitt. 47 a ; 3 BL Com. 7, 8. See tifle AiIimals, VoL I., p. 365. 

0 Davies v. VowtB, (1738), Willes, 46; Morgan v. Abergavenny USlarl) (1849), 
8 0. B. 768, whore deer in a park were considered to be reclaimed and to be no 
longer /era natures ; see also Ford v. TynU (1861), 2 John. & H. 150. 

(m) They are included in" the exemptions in Qo. Litt. 47 a, but the modem 
opinion is that this exemption is no longer the law ; see the discussion on this 
point in the notes to Simpson T. Hart^ (1744), 1 Smith, L. 0., 11th ed., 437, 
and see Bvmck v. Kmniv^ionf ss/ffOL Am to dogs in actual use, see note {d), 
smpra* 

(a) See lor this, title AmfAMy YoL 1., p. 366 ; and as to straying cattle, title 
Aa^l0nLTUBl^ 253. 
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( 8 ) Wtairing Appard, Bidding f and Ttcii tif Trada, 

248. By statute the wearing apparel and bedding of a tenant and 
his family, and the tools and implements of his trade, may not be 
distrained (o), but this protection is limited to such goods of the 
total value of £5 (p), and does not apply where the lease, term, or 
interest of the tenant has expired and possession of the premises 
in respect of which the rent is claimed has been demanded, and the 
distress is made not earlier than seven days after such demand (( 7 ). 
Where in spite of this statute such goods and chattels have been 
taken under a distress, on complaint a court of summary juris- 
diction may direct their restoration, and, if they have been sold, may 
order the payment by the person who levied or directed the levy to 
the complainant of such sum as the court may determine to be their 
value (r). 

Bedding includes whatever is used for the purposes of sleeping 
accommodation, suoh as a bedstead or a mattress (a). 

If an implement of trade, such as a sewing machine; is hired by a 
husband for the use of his wife, and the wife uses it and devotes her 
earnings to the support of the household and famjly, the hirer is 
held to carry on a trade by the hands of his wife, so as to privilege 
the implement from distress ; the fact that the implement is hired 
and not the tenant’s property is for this purpose immaterial (/>). A 
cab used by a driver is an implement of trade, and so is a piano 
used by a music teacher for teaching, but a typewriter used* as a 
sample by a commercial traveller is not. At least £5 worth of 
tools etc. must be left, and if only one article of greater value than 
£5 is available for distress the protection of the staUite is extended 
to such article (c). 

(9) Miscellaneous Statutory Privilege [d). 

249. Where the Agricultural Holdings Aci 1908, applies, 


( 0 ) Law of Distress Amendment Act, 1888 (51 & 52 Vict. c. 21), s. 4, 
referring to the County Courts Act, 1888 (51 & 52 Vict. c. 43), s. 147 ; IJoyd^ 
Ltd, V. Bilham, [1909] 1 K. B. 14, whore it was held that the roquiromontH 
of B. 147 are satisfied if apparel or bedding or toolef to the value of £6 left 
on the premises. 

ip) Aj common law wearing apparel, unless in actual use (see BissH v- 
Caldwell (1790), Peake, 36, and Baynes v. Smith (1794), 1 E‘<p. 206), and 
bedding aio distiainable, and tools are only conditionally privileged, see p. 142, 
post. 

{q) Law of Distress Amendment Act, 1888 (51 & 52 Vict c. 21), s. 4. Tho 
terms of this proviso are apparently cumulative. 

(r) Law of Distress Amendment Act, 1895 (58 & 59 Vict. c. 24), s, 4. See 
also p. 209, post. • , 

(a) Davis v. Harris^ [1900] 1 Q. B. 729. 

(y Churchward r. Johy^on (1889), 54 J. P, 326; Masters v. Fraser (1901), 85 
L. T. 611, where Lord AnvERSTONE, O.J., said, at p. 613, that any lawful 
possession is sufficient 

(€)LaveU v. Richings, [1906] 1 KB. 480; Addison v. Shepherd, [1908] 2 
E. B. 118; Boydy Ltd. v. BRham, supra. Apparently an implement is some- 
tbing to be used for actual work, and not merely to be shown for ti ade, 

(<2) privilege treated under this heading has, perhaps, b^^come of less 
imporlanoe owing to the passing of the Law of Distress Amendment Act, 1908 
(8 ^w. 7, Or 68), as to which eee p. 148, pott. 
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agricultural or other machinery which is the property of a person 
other than the tenant, and is on the holding under an agreement 
with the tenant for the hire or use thereof in the conduct of his 
business, and live stock which is the property of a person other than 
the tenant and is on the property solely for breeding purposes, must 
not be distrained for rent(«). Live stock includes any animal 
capable of being distrained (/). Disputes as to any matter relating 
to a distress on a holding may bo determined either by a county 
court or a court of summary jurisdiction (g). 

260 . No frame, loom, or machine, materials, tools, or apparatus 
intrusted for the purpose of being used in connection with the 
manufacture of woollen, worsted, linen, cotton, flax, or silk materials, 
and no machine employed in the manufacture of stockings, gloves, 
and other articles of hosiery, and the work and processes thereof, 
whether such frame, loom etc. is rented or hired or not, is liable to 
be distrained, unless the rent be due by the owner of the same or 
of any part thereof (h). 

261 . Railway rolling stock being in a ‘‘work’* is not liable to be 

distrained for rent payable by a tenant of the work, unless such rolling 
stock is such tenant’s actual property, if the ownership thereof is 
sulEciontly indicated by a metal plate or other distinguishing mark 
conspicuously aflixecl (i). This protection does not, however, extend 
to a tenant’s" interest in such stock, which is liable to di8trt)ss as if 
the (enant had possessed the whole interest (k), “ Work *’ is defined 

as including any colliery, quarry, mine, manufactory, warehouse, 
wharf, pier, or jetty in, or on which is any railway siding, and 
includes an engine ’shed on a siding connected with a railway (1). 
“Rolling stock” includes “waggons, trucks, carriages of all kinds, 
and locomotive engines used on railways ” (m). 


(c) .Atrricultuml Holdings Ac.t. 1908 (8 Edw. 7, o. 28), which ropoals the 
Acnciiltiiral Holdings (England) Act, 188S (46 & 47 Viet. c. 6J). In the foimer 
statute both Iho machinery and the «tock had to bo the fide property of 
a person oiher than the tenant.” The section cited is s, 29 (4). See generally, 
for this, title Aaiuoui/rTOio, Vol, I., pp. 26*2 — 268. l'’or the other limitations 
under those sections see p, lo9, post. 

(f) Ibid.f 8 . 48, wherein “tenant,” “holding,*’ and “agreement” are also 
inchvled in the “ inteipretation section.” 

(g) Ihid, s. 60. See p, 142, poet. 

(k) Hosiery Act, 1843 ^^6 & 7 Viet. c. 40), b. 18. If the frames, material eta 
aro Lilly seized, a summary remedy before a justice of the peace is 

provided by 8.*19. The definition clauses are cw. 34, 3o. 

(i) Kail way Holling Stock Protection Act, 1872 (35 & 30 Viet c. 50), B. 3; see 
also title Hailwats and Canals. 

{k) Ibid., 8 . 6 . Hival claims under this seqtion are to bo settled by a court of 
summary jurisdiction, which court can also by b. 4 make summary orders, if the 
distress is levied on the rolling stock, and the statute in s. 6 contains provisions 
for appeal to quarter seesionja. 

(Q Ibid,, s. 2 ; Eaaton Estate and Mining Co. v. Western Waggon and Propertf/ Co. 
(1886), 54 L. T. 735, where the definition clause was held not to bo exhaustive 
of the word “ work.” WILLS, J., said herein at p. 737, “ ‘ Work ’ applies to any 
establishment or place used for the purpose of trade or manufacture, and which 
is connected with a line of railWy by sidings along which this rolling stock may 
be propelled.” 

(m) lUdlway Bolling Stock Protection Act, 1872 (35 & 36 Tiot. o. 60), s. 2. 
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252 . Where the Gasworks Olaases Act, 1847, has been itioor- 
porated into special Acts to which the Gasworks Olauses Act, lB7l| 
does not apply, meters and gas fittings let for hire by the under- 
takers for the supply and consumption of gas are exempt from 
distress, and by the Gasworks Glauses Act, 1871, meters and fittings 
thereto are equally exempt for the rent of the premises where they 
may be used when let by the undertakers, subject in each case to the 
various provisions of the statutes (n), A gas stove let to the tenant 
is within the words ** fittings for the gas ” in the earlier statute (o). 

253 . Where the “ undertakers of waterworks have, on request, 
laid down communication pipes and other necessary works for the 
supply of water to a house of an annual value not exceeding £10, 
such pipes and other necessary works are not subject to distress, 
unless the occupier or owner shall have become the proprietor of 
such pipes or works (p) ; and where the Waterworks Clauses Act, 
1863, is incorporated into special Acts meters, instruments for 
measuring water supplied, and pipes and apparatus for the convey- 
ance, reception, and storage of water let for hire by the undertakers 
to the consumer are not liable to be distrained for the rent of the 
premises where they are used (q), 

254 . Where the “ undertakers for electric lighting, as defined by 
statute, place in any premises not in their possession any electric lines, 
meters, accumulators, fittings, works, or apparatus belonging to 
them for the purpose of supplying electricity under the statute, these 
lines etc. are not subject to distress for rent of the premises where 
the same may bo (r). 

Sub-Seot 3 . — Thinga Conditionally Privileged {a). 

(1) In General, 

255 . In certain cases goods can be distrainel only if there 
is no other sufficient distress upon the premises (t). In such 


In Easton Estate and Mining Co, y. Western Waggon and Property Co, (1886), 
54 L. T. 735, the magisti-ates found as a fact that the engine was in use on a 
branch line of the railway. 

(n) Gasworks Glauses Act, 1847 (10 & 11 Viot. c. 16), s. 14, as dealt with by 
the Statute Law Eevision Act, 1875 (38 A 39 Viet. c. 66). The modem statute 
is the Gasworks Glauses Act, 1871 (34 A 35 Yict. c. 41), s. 18; see also title 
Gas. 

(o) Qaalight and Coke Co. y. Hardy (1886), 17 Q. B. D. 619, 0. A., whore the 
construction of the term fittings ** in Doth statutes is considered, 

{p) Waterworks Glauses Act, 1847 (10 & 11 Viet, o. 17), s. 44. 

(v) Waterworks Clauses Act, 1863 (26 & 27 Yict. o. 93), s. 14; see also title 
Water Supply. 

(r) Electric Lighting Act, 1882 (45 A 46 Yict. c. 66), a. 25 ; Electric Lighting 
Act, 1909 (9 Edw. 7, c. 34), s. 16 ; see also title Electric Lightino, 

(«) Por privilege as to agisted cattle, see titles Agriculture, YoL I,, p. 263 ; 
AvjmaIjB, ibid,, 389 ; as to growing crops, see title Aorioultube, ibid., p. 254 ; 
as to beasts of the plough, ibid,, 252. 

(t) tSimpaon y, Hartopp (1744), Willes, 512; 1 Smith, L. 0., 11th sd«.,437; 
MviproU V. Qregcry (1838), 3 M. & W. 677, Ex. Oh. ; iMona v. EUioU (lS76), 
1 Q. B. B. 210, per Lush, J., at p. 215. In Roberts v. Jackson {1736), Peake, 
Add. das. 36, I^xd Esnyoh held that goods oonditlonally privilsgdd could be 
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cases the onus of procyl that no other sufficient distress can be 
found lies on the distrainor {u). Where on a fair estimate of the 
goods on the premises it is bond fide believed that the distress will 
not be satisfied without taldng goods conditionally privileged, no 
action will lie against the distrainor for distraining thereon, even if 
ultimately it is shown that the remaining goods would have 
been sufficient in value to satisfy the landlord’s claim, for the 
circumstances of the distress at the time it is made constitute 
the lest, and no rule exists that if the distrainor in such a case acts 
bond fide and reasonably the other goods must be disposed of before 
those conditionally privileged are sold (x). A landlord can also seize 
goods conditionally privileged, if there is other sufficient distress 
on the premises (sucli as growing crops) which is not immediately 
available and may not prove of sufficient value ultimately (y). 

(2) Instruments of Trade^ 

256. The tools and instruments of a man’s trade or profession 
and instruments of husbandry (if they be not in actual use) (a) are 
distrainable only if* there are not other goods on the premises 
Bufficiorit to countervail the arrears of rent(/>). The axe of a 
carpenter, the books of a scholar, tho knoading-troiigh of a 
baker, tho stocking-frame or loom of a weaver, and even the cab of 
a cabdriver have been hold to bo within this rule (c). It is 

Boizod in epito of the proeonco on tho proiniBes of a lodger’s ^oods which wore 
not within any rule of conditional privilege ond wdiich the distrainor hud not 
Beizod. 

(n) Nargdt v. Nias (1869), 1 E. & E. 439. In this case it was also lield that 
in tne event of the unlawful seizure of goods conditionally privileged iiespass 
lay as well as an action on the case. Tlio distrainor in this case, liowcvor, 
only hocomos a trespasser as to the excess, and if tho goods thus illegally 
Boizi d have not beon eoltl, but have been returned, the owner of tho goods can 
only jocovor nominal damages {Harvey v. Pococh (1843), 11 M. W. 740; 
and f-oo p. 198, 

[x] Jeinier v. Vvuajid (\S\S), 6 Price, 3. Although this case w'as a decision on 
tho .si'ituloiy privilege of beasts of tho plough, it is upprehended that this rule 
applies to conditional privilege gonorally ; if tlio rule were otherwise, a tenant 
by collusive bidding at the tsalo could always subject his landlord to an actioTi ; 
besides, especially whore goods seized are of an unccitain, imaginary, or fancied 
value, if insulfioiont distress is nt first seized, the tenant may be subjected to a 
second seizure; see Hutchins y. Chambers (1758>, 1 Burr. «079. 

(?/) PiSQdt v. IHriles (1836), 1 M. & W. 441. In this case averia caruccR had 
boon seized in spite of the prosoiico of a crop of com, which could not be 
productive till a later period. 

(«) 'See p. 137, ante. 

\h) Go. Litt. 47 a; 3 El. Com. 10; Simpson v. Ilarlopp (1744), WiJlos, 
612 ; 1 Smith, L. C., 1 1th cd., 437 ; Gorton v. Falkncr ( 1792 ), 4 Term L’ep. 566 ; 
Jiohefts v. Jackson ^ supra. As to other disti^ss oft tho picmises, see p, 141, 
onie. 

(>) See Gilbert on Distresses, p. 33 ; Lavtll v. RichingSf [1906] 1 Iv. B. 480, 
and other instances cited, pu 139, ante, under the Law of Distress Amendment 
Act, 188S (61 & 52 Viet. c. 21). In Navies vC Aston (1845), 1 C, B. 746, where 
this privilege was claimed for churns, clocks, cArpets, beds, bolsters, blankets 
etc., ^0 coiu*t stated that many of the articles named could not possibly be 
ixnplemontB of husbandry. Jn Fenton v. Loyan (1833), 9 Bing. 676, a thrashing 
xnachine was held distrainable because there was no evidence of other goods 
being on the premises, and in Nargeu v. Nias (1859), 1 E. & E. 439, a farm 
labourer’s spade and fork we^ admitted to be within this rule ; in LaveU ▼. 
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doubtful whether ledgers, day-books, sud papers ol a busiuese or 
professional man are distraiuable under the rue (<Q. 

Sub-Sect. 4. — O'omb o/ Undertmants, Lodgert, and Strangar*. 

257. The common law rule that a landlord oould distrain for 
rent on all goods on the demised promises, even though not the 
property of the tenant (e), has been so encroached upon that it 
hardly exists as a practical proposition of law. As already noted, 
exceptions have been grafted on to the rule in the interests of trade, 
husbandry, and public convenience (/), and, further, a landlord may 
by his own act or conduct be estopped from setting up a right to 
seize the property of a third person. Thus, a landlord cannot 
distrain on the goods of a third person brought on the demised 
premises by himself (^), and by his conduct he may be held to 
have waived his right of distress on a stranger’s goods, although 
there is no ab.solute contract between them (h), and when a 
stranger’s goods (even a lodger’s or sub-tenant’s), being lawfully on 
the premises, are lawfully distrained by the landlord for rent due from 
someone else, the owner of the goods is entitled to be reimbursed 
their value from the person from whom the rent jvas due. (i) 
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258. By a recent statute (k) an additional measure of protectioti Lsir of 
has been given to certain undertenants, and to lodgers, and any 
other person whatsoever not being a tenant of the promises or of 10^1908!* 
any part thereof, and not having any beneficial interest iq any 
tenancy of the premises or of any part thereof (Z). 

269. For an undertenant to be within the protection of the Act 
he must be liable to pay, by equal instalments not less often than 


Riching$f [1906] 1 K. 5. 480, a oab was hold to be an implemont of the trade of 
a cabdriver. 

(^ d ) Qauntlett v. King (1867), 3 0. B. (n, s.) 69. 

(c) Soe p. 132, ante. 

{/) Soe p. 134, ante. 

{g) Pato7i V. Carter (1883), Cab. & El. 183 ; in this case the t'oods had originally 
been brought on to the premises by the third party, and wrongly roinuvoil by 
the distrainor’s servants before they were returned by the distrainor to the 
demised premises. 

(A) Horeford v. Wth$ter (1835), 1 Cr. M. & E. 690 (in this case the landlord 
was allowed to recover the proceeds of the sale of goods not in law the subject 
of dish ess, such goods being acquired by the third party ; Paeke, B., however, 
dissented); Oiln v. Spencer (1857), 3 0. B. (n. s.) 244. For waiver, see also 
Welsh V. Hose (1830), 6 Bing. 638. 

(t) 3 Bl. Com. 8; Exall v. Partridge (1799), 8 Term Hop. 308; see also 
Edmunds Wallingford (1885), 14 Q. B, D. 811, 0. A., at p. 814; and Ps 
Hutton, Ex parte Ramsidjt, [1907] 2 K. B. 180, C. A, See also title CoNTliAOT, 
Vol. Vn., pp. 468, 469. 

(ft) Law of Distress Ameilflmenl; Act, 1908 (8 Edw, 7, c. 53), s. 1. Provisions 
almost exactly similar to those contained in ss. 1 and 2 of this Act were 
contained in the Lodgers’ Goods Protection Act, 1871 (34 & 36 Viet. c. 79), but 
restricted to lodgers only. The latter Act was by s. 8 of the Law of Distrew 
Amendment Act, 1908 (8 £dw. 7, c. 63), repealed, wherever and so far as this 
Act applies.” exact eflect of this repeal is not obvious, but, inasmuch M 
the provisions of the two Acts in regard to lodgers are almost exactly sinuIaT, 
it is thought unnecessary to state those of tihe Act of 1871, and the caswr dsoided 
under the previous Act are treated as authorities for the inteq^retaticn of the 
later Act. 

(Z) rWd., A, 1, 




144 


Distress. 


seot. 8, every actual or cuBtonrary quarter of a year, a rent which would 
What may return in any whole year the full annual value of the premises or 
and what the part thereof comprised in the undertenancy ; but the protection 
be extend to an undertenancy created in breach of any 

Diatrained. cQy 0 naiit or agreement in writing between the landlord and his 
immediate tenant; nor does it extend to an undertenancy created 
under a lease existing at the date of the passing of the Act con- 
trary to the landlord’s wish in that behalf, wdiere such wish has 
been expressed in writing and delivered at the premises within a 
reasonable time after the circumstances have come, or with duo 
diligence would have come, to his knowlodge (7n<). 

IxMlgeif. 260 . The Act does not define the term “lodger,’’ but it is not 

included in the terms “tenant” and “ undertenant ” (w), and 
probably tho word is used in its popular meaning. The onus 
of proving that he is within the statute lies on the person 
claiming protection as a lodger (o). Whether the facts constitute 
the claimant a lodger is a question to be decided by the judge, 
on the facts found by the jury (p), A lodger may be an 

undertenant at the same time ; the immediate tenant must 
retain power and dominion over the house, as the master of 
a house usually does in this country. The lodger may have 
the exclusive right to the rooms he occupies and uncontrolled 
right of ingress and egress, but the person letting must have 
a right to interfere with the general control of the house ; tho 
lodger may occupy a very substantial part, but not the whole, of 
the house (^). It is not absolutely essential that the immediate 


(m) Law of Distress Ainondment Act, lUOS (8 Edw. 7, c. 53), ss. 1, 5. 
The date of the passing of this Act was DccoTnbor 21st, 1908, although the 
statute did not come into operation until July 1st, 11)1^9 ; appaiently tho 
exemption applies to underleases made before the earlier diito, but bother 
in such case it waa the landlord’s duty to give notice bofoio tho latter date 
floeuis doubtful. 

(n) Ibid-, s. 9. 

(n) Mw'tou V. Fahnvr n.881), 61 L. J. (q. b.) 7, C. A. See also Thwaiteav. 
TViJding (18S3), 12 Q. B, 1). 4, C. A., per Bowen, L.J,, at p. 7. See Btnaing v. 
Kumsey (1898), 14 T. L. 11. 344. 

(p) Morton v. r<ihner, aiipra, per Brk'IT, L.J., at p. 9 ; and see per 
Lindley, L.J,, at p. 11. The question of tho exact dominion or control of tho 
landlonl is one of fact to bo decided by a jury or juslices who aio judges of 
fact {Nesa v. i^fephataon (1882), 9 Q. B. D. 246, per FiEnn, J., at p. 249). 

(7) See the cases quoted oolow, which, however, are eitlier cases decided 
under tie Lodgers’ Goods Protection Act, 1871 (34 & 35 Viet, c, 79), or registra- 
tion crises; and as to the right of control being the essontinl point, see Kent y. 
Kittallf [19()Uj 1 K. B. 60, 70, 76, O. A. (a registration case). In Phillips 
V, IJemon (18/7), 3 C. P. D. 26, whore the lodger occujw'od the whole of tno 
house, save a housekeeper’s room occupied with a few attirs by the latter, who 
slept on the premises, the jury were held entitled to find the lodger within the 
statute. In Morion v. Palmer y euvra, where the immediate tenant, although 
onginally in oc/uipation, had let the whole of the house in question to the 
plamtiff and to one other, a new trial was ordered to determine whether suoh 
tenant hod resigned the possession of and control over the house. In Toms v. 
Ivricett (1847)^ 6 C. B. 23, Maxjus, J., said, “ The distinction between lodger 
and occupier 18 that ** where the owner of a house takes some pei-son intoms 
house, who occupies a room, aUd has the right of ingress and egress, yet if the 
owner rotauis bis general oharaoter of master of the bouse that person so 
os oo f ying is a lodger ; ese also judgment of BiJtcKBUBir, J., in Alkm 
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tenant or his agent sleeps on the premises (r),« but the lodger must 
do so to come within the protection of the statute^ so that mere 
recupation of premises for business purposes in the daytime is 
insufficient («)• 

361. The protection given by the Act does not apply {t) to : — 

(a) Goods belonging to the husband or wife of the tenant whose 
rent is in arrear ; (b) Goods comprised in any bill of sale, hire- 
purchase agreement, or settlement made by such tenant ; (c) Goods 
ill the possession, order, or disposition of such tenant by the consent 
and permission of the true owner under such circumstances that such 
tenant is the reputed owner thereof (w) ; (d) Any live stock to which 
the Agricultural Holdings Act, 1908, s. 29, applies (x) ; (e) Goods of 
a partner of the immediate tenant ; (f) Goods (not being goods of a 
lodger) upon premises ^vhere any trade or business is carried on in 
^^hich both the immediate tenant and the undertenant have an 
interest; (g) Goods (not being goods of a lodger) on promises used 
as offices or warehouses where the owner ot the goods neglects for 
one calendar month after notice (which shall be given in a like 
manner as a notice to quit) to remove the goods a.pd vacate the 
premises (?/) ; (h) Goods belonging to and in the offices of any 
company or corporation on premises the immediate tenant whereof 
is a director or officer or in the employment of such company or 
corporation (a). 

It is competent for a stipendiary magistrate, or two justtees, 
upon hearing the parties, to determino whether any goods are in 
iict goods included in exceptions, (e), (f), (g), (h) (6). 


SbOT, 5 

What ttiay 
and what 
may hot be 
Dietratned. 

Goods ex- 
cluded from 
the protection 
of the Act. 


Llvfrp<K>l Ovtraeera (1874), L. B. 9 Q. B. 180; see also other cases under title 
KnyrnoNS. In Nm v. Siephenson (1882), 9 Q. 3>. D. 245, the court hold tho 
io>pL»ndpnt to be a lodger wliere slje occupied the lioiiso, except a shop, hor.solf took 
in iodgora, and acted as caretaker the shop on behalf of tiu iniinodiate tenant. 
In iJradley v. nuylis (1881), 8 Q. B. V. 195, 210, C. A., at p. 219, Jksski., M.K., 
Bald: “As to unfurnished lodging.'?, whore the owner of the house does not lot 
the whole of it, but rotains a i>;irt for his own residence, and where he does not 
li‘t out tliQ pas8ag<‘s, stairca'^o, and outer doors, but gives the inmates a right of 
ingress and egress, and rotaiiiS to himself tln3 gcwa;al control with tho right 
of interfering, sucli as to turn out trespasaers, the inmate, whether he has or has 
not the exclusive use of a room, ifl a lodger*’ ; Bhett, L.J., on j). 2:}5, also 
speaks oi an owner, not residing in a house, but by his servants performing 
dutios or retaining control ; seo also 7 >cr Cotton, p. ‘241. 

(r) See Bradhy v. Bayfis (18, SI), 8 a B. D. 195, 220, 241, 0. A., and Kent v. 
Fiitall, [1906] 1 K. B. CO, 70, 76, 0. A. (both rcgistrati(»n cases); Morton v. 
VidmeT (1881), 51 L. J. (q. b.) 7, 0. A. ; Payt v. Valin (1903), 19 L. li 393. 
W Ileawood v. Bone (1884), 13 Q. B. D. 179. 

U) Law of Listress Amoiidinent Act, 1908 (8 Edw. 7, c. 53), s. 4. 

(u) For the interpretation •given to this sentence in bankruptcy matters, 
see title BANKEiTPTcy and Insolvxncy, Vol. IL, pp. 173 -l 81. 

(ac) See Agricultural Hohiings Act. 1908 (8 Edw. 7, c. 28), 8. 29, and 
p. 140, ante; also title Agriculture, Vol. L, p. 252. 

(y) For notice to quit, see title Landlord and Tenant. 

(e) See for company and corporation and inteipretation of director and 
officer, titles Companies, Vol. V. ; Corporations, Vol. VIIL, p. 32-5 
(i) Law of Distress Amendment Act, 1908 (8 Edw. 7, o. 53), s. 2. Oonmare 
the powers (p. 147, posty of a maghtrate or magisti-ates after box vice oT tbe 
declarotioii and inventory ; presumably a civil action ia neceauuj to tsi^ 
%ueslioiis ariffuig under headings (a), (b^ (e), (d)« 
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262. If any superipr landlord (c) levies or authorises the levy 
of a distress on any goods of any person protected by the Act for 
arrears of rent due to such superior landlord by his immediate 
tenant (d), any person so protected may serve such superior landlord, 
or the bailiff or other agent employed by him to levy such distress, 
with a declaration in writing, setting forth that such immediate 
tenant has no right of jiropertyor beneficial interest in the goods so 
distrained or threatened to be distrained upon, and that such goods 
are the property or in the lawful possession of such person, and are 
not goods or live stock to which the Act is expressed not to apply («). 
If the person serving the declaration is an undertenant or lodger 
he must also set forth the amount of rent (if any) then due to his 
immediate landlord, and the amount of and times at which future 
instalments of rent will become due, and the declaration must 
contain an undertaking to pay to the superior landlord any rent so 
due or to become duo to bis immediate landlord until the arrears of 
rent in respect of which the distress was levied or authorised to be 
levied have been paid off (^f). The declaration need not, if no rent 
is due, in terms say so, and if a declaration does not state that any 
rent is due it ^jvill be read as statitig that no rent is due (^). 

To the declaration must be annexed a correct inventory subscribed 
by the person bo claiming protection of the goods referred to in the 
declaration ; and if any such person makes or subscribes such declara- 
tion and inventory laiowing the same or either of them to be untrue 
in any material particular he will be guilty of a misdemeanour (h). 

The declaration must be subsequent to the seizure or threat of 
seizure, so that a declaration made in consequence of one distress 
is not available for a second distress, even if the facts in the declara- 
tion originally made are still correct at the time of the second 
distress (i). TTio statute does not specify any time within which 
the declaration must bo served, but if the landlord proceeds 
to soli witliin the five clear days mentioned in 2 Will. & Mar. 
BOSS. 1 , c. 5 , s. 2 (J), an action will lie at the suit of the 


(c) “Superior landlord** includes a landlord in cases where the goods iu 
question iiroiiot those of an undertenant or lodger (Law of Distress Amendment 
Act, 1908 (8 I'Mvr. 7, c. 63). s. 9). 

(c/) As to the meaning of “ imiiiodiate tenant,’* see p. 144, ante, 

(fl) Law of Distress Amendment Act, 1908 (S Edw. 7, c. 53), s. 1. Goods 
include funuturo and chattels. Brneficial intorc^t i.s not defiuea in the Act. 

(/) ; as to the undertaking, see p. 147, pfwi. For form of declaration 

by ipdger, see Eiicyclopicdia of Forms, Vol. VII. , p. 704. 

(f/) parti^ 1 {arris (1885), 16 Q, B. D. 130, 0. A. (a case under the Act of 
1871, where it was also held that the declaration need not state that the 
declarant is a lodger, that Act applying to lodger* only). 

{h) 1 hid. ; where a proper declaration was made anct signed with a statement 
that “ the list of ai-ticlos hereto annexed is a correct inventory,” and the inven- 
tory was written on the same piece of paper, but not otherwise signed or sub- 
scribed, the inventory was held (\mder the Act of 1871) sufficiently subscribed 
within the Act (Godlonton T. Fulham and Hampstead Property Co,. flBOdl 1 
K.a43l). 

(0 Thwaites v. Wilding (1883), 12 Q. B, D. 4, 0. A., confirming decisian of 
divisional court (1883), 11 d B- D. 421. The rights of the parties must be 
ascertained at the moment the distress is levied (®cr Bo went, L.J., at p. 7). 

(/) Seep. \S0j post. 
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lodger, although the lodger has not served •any declaration and >• 

inventory (/c). What may 

Slid wllftt 

263- If any superior landlord, or any bailiflf or other agent may not be 
employed by him, after being served with the before-mentioned Distrained. 

declaration and inventory, and in the case of an undertenant or ^ 

lodger, after such undertaking as is mentioned above has been given, M 

and after payment or tender in accordance therewith of rent Act. 
then due (if any), levies or proceeds with a distress on the goods of 
any person protected by the Act, he will be guilty of an illegal 
distress, and any person so protected may apply to a justice of 
the peace for an order for the restoration to him of such goods : 
the hearing of the application will be before a stipendiary 
magistrate, or before two justices where thero is no stipendiary 
magistrate (Z). The magistrate or justices cannot award damages 
for illegal distress (m). The superior landlord will also be liable 
to an action at law at the suit of the person so protected (n), and 
80 will the bailiff (o). 

264. In cases where the rent of the immediate tenant of the Prooedura to 
superior landlord is in arrear, such superior landlt/rd may serve dwtrea*. 
upon any undertenant or lodger a notice (by registered post 
addressed to such undertenant or lodger upon the premises) 

stating the amount of such arrears of rent, and requiring all 
future payments of rent, whether already accrued due or not^ by 
Buch undertenant or lodger to be made direct to the superior 
landlord, until such arrears shall have been duly ))aid, and such 
notice will operate to transfer to the superior landlord the right 
to recover, receive, and give a discharge for sncli ront(j)). 

265. For the purposes of the recovery of any sums j)ayabl (3 Payment to 

by an undertenant or lodger to a superior landlord under sucli a conRtitxito 

rent. 


(k) Sharp V. Fowh' (1884), 12 Q. B. I). oS). In this raso the declaration 
was BervecI tho day after tho sale: Cave, said at p. .'ISM, “It Beems tome 
immaterial whrii the Mibsoquent declaration was actually Forved, for after the 
sale of the goods- the servico of tho declaration bocamo an idle ceremony.” 
In BTiv event a lodger has an action against the landlord for excessive distrosB 
(pee Fisher v. Algar (182(1), 2 C. & P. .*174). 

(/) Law of Distress Amendment Act, 1908 (8 Edw. 7, c. 03), B. 2. Tho 
Dngisti'at-e inquires into the truth of both tho declaration and inven1>ory and 
mnkes such order for the recovery of tho goods, or otherwise, as may be just. 

(^i) Lowe V. Dorling & <Son, [1905] 2 K B., rm,per Lord Alvkustone, O.J., 
at p. oOI. 

{^0 Law of Distress Aimeudment Act. 1908 (8 Edw. 7, c. 53), s. 2. 

(f>) lA>vie V. Dorling d: Son, [lOOGJ 2 K. B. 772, C. A. See also judgment of 
Lord Ai..VEnSTOKE, 6.J., in tire divisional court, [1905] 2 K. B. 601 ; in the Lt A. 
Loixtns. M.R, dissented, In Page v. Vallis (1903). 19 T, L. R. .39.3, DAnu^o, J., 
Held that no such action would lie against the bailiff or solicitor acting, Inif this 
decision must be regarded as overruled by the later case, 

( p) Law of Distress Amendment Act, 1908 (8 Edw. 7, c. 53), s. 6. T)im pro- 
vision is quite new ; it is noticeable that nothing in this section fi])j)areiitly 
invalidates a distress on the iixunediato tenant after such notice has l oon given 
or acted upon, although the marginal note in tho statute says ” to avoid dis- 
tress ” ; nor is any provision made for an undertenant or lodger to lake 
proceetogs eoiTesponding to interpleader, if informed by the in)!iioaiate ^^nant 
that tho superior landlord's notice is in any way wrongful. 
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notice or under the undertaking before mentioned, the undertenant 
or lodger is deemed to be the immediate tenant of the superior 
landlord, and the sums payable are to be deemed to be rent; 
but, where the undertenant or lodger has, in pursuance of am 
such notico or undertaking as aforesaid, paid any sums to the 
superior landlord, he may deduct the amount thereof from any 
rent duo, or which may become due from him to his immediate 
landlord, and any person (other than the tenant for whose rent 
the distress is levied or authorised to be levied) from whose rent 
a deduction has been made in respect of sucli payment may 
make the like deductions from any rent due or which may become 
due from him to his immediate landlord (^ 2 ). 

Sect. 0. — When Distress may be made. 

266- A landlord may not distrain until rent is in nrrear 
until it la ascertained, due, and unpaid) (/•), but rent, although pre- 
viously demandable, is not actually due until the last instant of 
the due day, so that the earliest period at which a distvess fr^r 
rent may bo made is on the day following that on which it falls 
due (-s). Rent is primd facie not duo till the end of each year of a 
term, but in practice the duo date is generally provided by agree- 
nu nt (0, and by this means or by custom rent may be payable in 
advance, so that in default of payment distress is legitimate at the 
lu'gi lining of each quarter or other period (a). Agreement may also 
postpone the right to distress (x). 

267. The making of a distress in itself constitutes a demand, so 
that an actual previous demand is generally unnecessary, but by 
agreement it may be provided that no distraint may be made without 
a previous demand, or only at a fixed or reasonable time after 
demand (y). A demand in fact is also requisite in the case of 
a penal rent, or where the time for payment is at the election of 


( 7 ) Law of Distress Amendinent Act, 1908 (8 Edw. 7, c. 53 ), 8 . 3 . The 
miperior landlord, if this iiotico 10 not acted upon, is apparently entitled to 
distrain on tlio undortonant or lodger direct. 

(r) 3 Bl. Com, s. 7. 

{a) Co. Litt. 47 b; Com, Dig. tit, TVlstress, A, 2; Gilbert on Distreflsop, 
p. 60; Case (1013), 10 Co. Rc'p. 127 a; Duppa v. Mayo (ir)70\ 1 

Wins. i?aund. 270, 287; RocJcingham {Lord) v. Oxetirkn (1711), 2 Salk. 678: 
Cutting v. Derby (1776), 2 Wm. Bl. 1075, per Blackstone, J., at p. 1077 : 
J.ejVey v. Mills (1791), 4 Term Bcp. 170, 174; Dibble y.BowaUr (1853), 2 E. & B. 
5G4. 

(f) See title Lamiloru and Tenant. 

(#*) Lee V. iimith (1854), 0 Exch. 062, and ▼. Taylor (1788), 2 Term Eep- 

600, where a cuetom was proved that a half-year s rent was payable on the day of 
the teixaiit ’8 entry into possession ; see also IVaUh v. Lonadede (1882), 21 Ch. 
D. 9, C. A., and p. 123, ante,- 

(x) Oilea T. (1857), H C, R. (x. s.) 244 ; Horaford v. Webster (1835), i 

Or. M. & R. €90. But to negaUve the common law right of distress express wonl!" 
muHt be inserted ; an affirmative special right of distress does not oust the com 
tTuji\ law right {He River Swale Brick and Tile Works, Ltd, (1883), 52 L. J. (cfl-! 
638. 
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the landlord, althoogh no interval may on the eonstr notion of the 
agreement necessarily intervene between demand and the levy (a). 

268. The latest time for distress is considered hereafter (h), but 
in any event a landlord cannot distrain after his reversion has 
expired (c), nor after he has resumed actual possession under an 
equitable right of re-entry (d). 

269. Distress for rent may not be at night («) ; night for this 
purpose is the interval between sunset and sunrise, and not between 
dusk and daybreak (/), and, if necessary, the time of sunset and 
Kunrise must be proved as a fact (, 7 ) ; a landlord who prevents 
romoval by a third party during the night so that he may distrain 
in the morning is not guilty of conversion (/t), though he may be 
liable to an action of trespass (t) ; nor may a distress take place 
on Sunday (j), although a distress thereon is an irregularity which 
may be waived (k), and although a distress for rent due on a Sunday 
may be levied on the Monday following (1). 

270. Distress may bo made for any l ont in njrrear or due upon 
any lease after the determination of such loaso in the^samo manner 
}is it might have been made but for the determination of such 
lease whether the lease be for life, for years, or at will(m); provitlod 

((*') Ma//am v. Arden (1833), 10 lUiip. 299 ;primd facie tho tenant by bis 
I'lirtrain on^ht to be at nand to jiay his rent when duo. S*h) also Clarke v. 
//oi/ord (IS‘1H), 2 Car. & Kir. MO; WilUame v. Holmn 8 IDxch. 801; 

Ijondon and HV^OVu/ififer Loan and JHscmnt (Jo, y, London and North iresteru 
Riil. Co., [1893] 2 Q. 15. 49, where the quoetion of “rent in advance if required 
by the landlord was considered. 

(ft) See p. 151, post. 

a See p. 125, ante, 

Murgairoyd v. Silltsfone and Bodsworth Coal and Iron Co., Ex parte 
CharUeworth (1895), 65 L. J. (cn.) 111. In thia case the bui llord ha<l en1(‘rod 
under an intorim order of the court, and w.*i8 thereby held di8« titled to distrain 
on the goods of tliird parties on the promises in quoetion. 

{e) Co. Litt 142 a; Com. Dig. tit. Difitrose, A (2). Distress for duiuage 
/•'usant may bo at night, otherwise the cattle may ^-scape (Gilbert on TlintresHes, 
p. 49 ; Tinckler v. Prerdice (1{S12), 4 Taunt. 549, per Giubs, J., at p. 554 ; 
Aldenburgh v. People (1831), 6 C. & P. 212; Lamb y^ Wall (1859), 1 K. ¥, 
603). 

(/) Tutton V. Darke (1360), 5 H. & N. 647 ; Nixon v. Frtermn (IBCO), ifttd, 
652. 

(g) Collier v. Nohs (1849), 2 Cur. &Kir, 1012, as the court does not take judicial 
notice of the hours in the calendar. In Tutton y. Darke, supra, the question was 
not decided whether the time of sunset or Bunriso must be determincyl 
astronomically or by practical observation. 

(h) England v. C^jwley (1873), L. h. 8 Exoh. 126. 
u) Ibid., per Kelly, C.li., at p. 132. 

U) Sunday Observance Aci^ 1677 (29 Car. 2, c. 7), s. 6 ; Werth v. London and 
^yeetminster Loan and Discount <Jo, (1889), 5 T. L. II. 521. 

{k) last-mentianed case, which, however, has bcon criticised, and Perring <k 
Co. V. Emerson, [1906] 1 K. B. 1, per Wills, J., at p. 6. 

(/) Child V. Edwards, [1909] 2 K. B. 753, where KipLBY, J., held that by 
the common law payment of rent on a Sunday was not illegal. 

(m) Landlord and Tenant Act, 1709 (8 Ann, c. 14 fRuif. c. 18 in Kevieed 
Statutes)), 8, 6. Before this statute it was usual tf) j>rovide that the last half- 
year's rent should be paid^on some day before the det^ennination of the lease, 
so as to enable the landlord to distrain before the rexnoral of the tenant ; aee 
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that such distress be 4nade within six calendar months after the 
determination of the lease, and during the continuanoe of the 
landlord’s title or interest, and during the possession of the tenant 
from whom such arrears became due (n). 

Tb(^ possession in question must be that of the tenant, unless an 
executor or administrator enters on the land as such representative 
during the term and holds over ; mere continuance of occupation 
by a testator’s wife or servant does not constitute a possession by 
the tenant within the meaning of the statute, even if the wife or 
other occupifir Locomes tlje representative of the late tenant after a 
distress (o). In any event, the statute cannot apply to a tenancy 
at will which has been determined by the tenant’s death (p). 

Nor does the statute apply where a new tenancy is created 
between the same parties before or at the expiration of the old 
tenancy, even if the new tenancy relates only in part to the original 
premises ; the test is whether the tenant continues in possession 
under a new right and title or not (q). 

The statute docs not apply where the tenancy has been put an 
end to by a tenantf’s own wrongful disclaimer or by forfeiture (r), 
but it applies ^‘to determination by la])se of time, and, probably, by 
notice toquit(/?); the continuance of the possession need not bo 
tortious (0, and is not confin( 3 d to a holding over of the whole of 
the ])rennsos (a). 

Vossossion by ilio tenant after determination of the term is 
evidcuicfMi hy the lieoping of tlio prciinises as the party’s own, to the 
fLxclusion of oilier people; a small thing, if left on the premises 
with a view to maintaining tlie tenant’s retention of possession, will 


(t/) Landlord and Tenant Act, 1709 (8 Ann. c. 18), s. 7 ; 8©o Beavan v. 
DclnJiiiy (178S), 1 ITy. Bl. 5. 

(o) ]',raiihwa\te v. (Jvoksey (1790), I Hy. BI. 466, where the administratrix 

actually becnnio tenant under the lease, while in Turner v. Barne$ (1862), 
2 1^. iV” S. at tliG time of the dislres?., no letters of administration 

had boon taken out, and tho widow and servants in occupation at the time were 
hold technically to be tiospajssors, os it was very doubtful if the administration 
could relate bfick to tho time of distress. 

(p) Turner v. Barjies, supra; see also Srohie v. Collins^ [1896] 1 Q. B. 376, 
jjcrV.MJGMAN 'WiULiAMS, .L, at p. 377. 

{(f) WUh'iueon v. /V/, [189.5] I Q. B. 516. If this rule were otherwise, ths 
tenant would l)e liable to two rights of rlistre'^s, one under the old and one 
under the now agreement (see judgment of Kkxnt.T)T. J., given at p. .520). 
However, a inero holding over aflcr a notice to qtiit does not imply a new 
tenancy wiOiout any payin<‘iit of rent or other overt act as evidence thereof 
{,/fnW V. Cleyy (1832}, 1 Mood. ^ R. 213 ; Alford^, Virhery (1842), Car. &. VL 
280). But see Tat/Ietir v. IVildin ^1868), L. B. 3 Exch. 303, where a new 
tenancy was created in spite of a notice to quit, which had not boon waived by 
both parties. • 

(r) 7)oe d. David v. WiViarM (1836), 7 C. & P. 322 ; Grimwood v. Moss (1872), 
L. E. 7 C. P. 360, per Willbs, J., at p. 366 ; Kirkland v. BriancouH (1890), 6 
T.L, B. 441. . ^ 

G) Doe d. Daidd v, WiUia7m, supra, 

(f) Nuttail V. Staunton (1825), 4 B. & C. 51, wliero tho holding over was bv 
T>ennis.-ion of tlie landlord ; Taylerson v. PeUrs (1837), 7 Ad. & El. 110, pf^ 
V.VTTF.soy, J., at p. 114; Grayy, Stait (1883), 11 Q. B. D. 668, 0. A., per 
CorroN. L.,T., at p. 673. 

(a) NitUall V. Staunton, supra. The distress, however, must he made on that 
part where possession is retained. 
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aeive, but the mere fact of part or of the whole of the tenant’s goods 

being left on the demised premises does not in itself conclusively When 

indicate that the tenant is continuing in possession (6). Distress 

maybe 

271. Where by custom or agreement the interest and connec- made. 


lion between the landlord and the tenant is extended beyond the ^onti^ 
term, and for this purpose the possession of the tenant is allowed 
to continue, the tenancy is by such custom or agreement so far 
prolonged during such further possession as to allow the landlord 
to distrain (c). When a tenant, under the Landlord and Tenant 
Act, 1851 (d), holds over in lieu of emblements, the rent may be 
recovered by distress (e). 

272. Except in the cases above stated, a landlord is not entitled to Distrtts after 
distrain after the expiration of the term or tenancy, oven although tlie ^piration of 
tenant continues in occupation after notice to quit has expired (/). 

Skct. 7. — How the liight to Distrain may he lost. 

273. The right to distrain, though it may have come into existence, 
may bo lost in several ways. 

An assignment by the landlord of his reversion, either absolutely Byasaijrn- 
or by way of mortgage, destroys the remedy by distress for arrears 
of rent due at the date of assignment (g). The assignment gives 
the assignee the title to the next rent due after the asBigianent, 
but not to the antecedent rent, for the latter is severed from the 
reversion and becomes a mere chose in action (h). Inasmuch, 
however, as the right of distress is a legal right and depends on the 
possession of a legal reversion, it is not taken away by a mere 
agreement by a person to sell or assign his reversionary interest in 
the premises (i). But after a sale and payment of the purchase- 


(b) Tayleraon v. Petera (1837), 7 Ad. & El. 110, wLern a tenant wont away 

merely leaving a cow and Bomo pigs ; Gray v. 0883), 11 (i. U. 1), 

0, A. ; see efl])ecially the judgmont of Bowen, L.J., tlj loin at p. 07.3. 

(c) Beavan v. Delahay (l7tS8), 1 ily. Bl. 5; Lewis v. Harris (1778), 1 lly. BL 
7, note, where the cuetom was for an outgoing tenant to leave his away- 
poing crop in the bam of a farm; Horaetoti y, Orem (1812), 16 East, 71; 
Kmykt V. Benett (1826), 3 Bing. 364, whore the tenant was ullowerl to continue 
possession to thrash his com and fodder his cattle * Gn'J/ifhs y. Pideaton (18'1 1), 
13 M. & W. 368, where the outgoing tenant was entitled to a share of tho crop 
riown d uring his tenancy, and the custom was lor him to cut the crop and koop 
the fences in repair until the crop was cut and carried away. For a luodora 

as to continuing possession after expiration of tho term uuder.a louunt 
right, see Be Powera, manisty r. Archdale (1890), C3 L. T. 626. 

(d) 14 & 15 Viet. c. 25, s. 1 ; see title LAifULoitD and Tenant. 

(c) Hairiea v. WeUh 0868). L. E. 4 C. P. 91. 

(/) Co. Litt. 47 b ; Uom. Dig. tit. Distress, A, 2 : for he is not in, in privity 
of the lease" (Pennanfa CMe^l596), 3 Co. Bep. 64 a ; WilHuins v. SUven (184(>), 
9 Q, B. 14 ; Turner v. Barnea (1862), 2 B. & S. 435, per Cromi*ton, J., at 
p. 430. 

ig) See ▼. Cooper (1768). 2 Wils. 375 ; Smith V. Maplthack (1786), 1 

Term Bep. 441 ; Smith v. Day (1837), 2 M. 4b W. 684 ; Sia^idey v. Akoch (1851), 
16 Q. B. 636 ; and p. 152, post 

(3) Flight V. Bentley (1835), 7 Stm. 149 ; and if one joint tenant convey 
away his interest after the rent becomes due it deprives the other joint tenants 
of tke right of distress CStaveley v. Alcock (1851), 16 Q. B. 636). See furthett 
P- 126, ante. 

(•) MaiatkuUr Brewery Co. v. Ooomha^ £1901] 2^0h. 608, 
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money, and before a eonveyance of the property, the vendor is a 
trustee for the purchaser, and, although he has the legal estate and 
therefore tlie right to distrain, he will be restrained from exercising 
his legal right in such a way as to prejudice the purchaser (;). A 
contract l^y the landlord to sell the freehold of the premises to the 
tenant suspends the right of distress pending completion (k). 

Th (3 grant of a second lease to commence on the expiration of an 
existing lease only confers an interesse termini^ and creates no 
interest in the property until the arrival of the day appointed for 
tlie commencement. It does not amount to a parting with the 
reversion in the meantime or take away the right of distress under 
tlie first lease The application of the rule that an underlease 
for tlie whole of a termor's interest will destroy the right of distress 
and the rule that an interease termini creates no estate has the effect 
that if a lessee with an existing lease and a furtlicr reversionary 
lease of the premises underlets for a term exceeding the existing 
lease he cannot during the currency of the existing lease distrain 
upon his undertenant, because he has no reversion (m). 

274. Where the lessor is lurnsolt only a termor his right to 
dislniin ceases with the determination of his interest (n). 

276. The common law right to distrain expires with the 
t( 3 nancy. This right is by statute extended for six months after the 
(ietorminalion of the tenancy (o), but unless the remedy is exercised 
within the statutory limit (p) the right to distrain will be lost 
notwithstanding the tenant may continue in occupation under a 
now tenancy ((/). 

276. When the reversion is surrendered or merges, the rent so 
far as regards Ihe person who was entitled to that reversion becomes 
oxtiiiguihhed, and his right of distress for arrears due at the date of 
the surrender or merger is lost (r). Where, however, a lease out of 
w i;ic*h underleases have been derived is surrendered for the purpose 
of a renewal the remedy by way of distress for rent due from the 
iindorlcssees remains the same as if the reversion under the original 
lease had been kept on foot (s), and in the case of any other 
surrender or merger the estate which, as against the underlessee, 


(/) Pou'tTSf Manistf/ ▼. Arr?)dti>e (1S90), 63 L. T. 626. 

(Ai) Elliav, Wriyht (IS97\ 76 L. T. oi22. 0. A. 

(/) Smiiii V. Daij (1837), 2 M. & W. 664. 

(w) htwh V. Paler, [190.”)] 1 Oh. 46. 

(n) 7?«r»ir v. Uirhardson (1813), 4 Taunt. 720 ; ajd whero tho lessor has onlv 
Homo other dof.'usiUe intoiost the expiration of such interest determines his 
right to distrain {Uojxsraft v. Keys (1833), 9 Bing. 613). 

(o) p. 149, ante. 

(f) SoeWiiliamjt y. Stiven 11846), 9 Q. B. 14. 

(f/) See StanJiU v. Hickte (1697), 1 Ld. Baym. 280; and no right of distress 
xviiulil arise in the case of a touant holding over in respect of the rent accruing 
uftor the expiration of the tenancy without evidence of the renewal of the 
Unjiuicy \JeivMT V. Clegg (1832), 1 Mood. & E. 213). 

(r) iVebh V. Rwisell (1789), 3 Term Rep. 393; Threr v. JBarim (1670), Moor# 
(K.B.), 94 : 7'^om V }rofdlr0mle (1832), 3 B. & Ad. 586. 

(«) See Landlord and -Tenant Act, 1730 (4 Geo. 2, e. 28), e. 6* 
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confers the next vested right to the land, wil^ become the reversion 
on the underlease, with all incidents, including the rij;ht of 
tlistross (t). 

277. Payment of the rent or its equivalent extinguishes the 
right to distrain (a). But the taking of a bill of exchange or 
promissory note for the rent will not until payment is actually 
made operate to take away or postpone the landlord’s right to 
distrain, unless there is an agreement to that effect (i), though it is 
some evidence of an agreement by the landlord to suspend his 
remedy by distress during the currency of the bill or note (c). 
An unsatisfied judgment on the bill will not interfere with the 
right of distress (^/), but it will be otherwise if the landlord 
discounts the bill (e). The remedy by distress is not affected by an 
{igreement to take interest on the arrears (/). 

278. If the landlord recovers judgment for thereat, even though 
it is unsatisfied, the remedy by distress is lost, since the rent is 
merged in the judgment (^). 

279. Tender of the rent, with any proper costs, will deprive the 
landlord, according to the stage at which it is made, cither of the right 
U) distrain or to further pursue the remedy by distress, tlins: — 
A tender to the landlord or liis authorised agent by the tenant or 
his agent of the rent without any costs (even though the landlord 
has incurred costs) before seizure, extinguishes ilie right to distrain, 
mid makes the subsequent distress illegal (//). A tender after 
distress taken, but before it is impounded or removed, of tlie 
rent and costs of the distress makes the subsequent removal or 
detainer unlawful (i). Even after impounding, a tonchir of tho 
rent and tho proper expenses of tho distress made within the 
time allowed for replevying makes a subsequent sale of tho distress 
irregular and gives a right of action for so selling (/c). In the case 
of growing crops seized under the Distress for lU ^t Act. 1737 (/), 


(/) Pioal Pr()j>orty Act, l84o (8 & 9 Viet. c. 106), B. 9; Kcdeaimticcd C!om^ 
v'iseicmtrA for Kmjiand v. Trfenor, [189^1 1 Ch. J66. 

(a) Afl to setting off paymonta <m hobalf of latidlord, seo p. 167, poaf. 

(t) Datns V. Gyde (1835), 2 Ad. & El. 023 ; //arna Vw Shipway (1741), Bui lor, 
Nisi Prills, 178, 

('*) Palmer v. Bramlei/^ [1896] 2 Q. I'. 406, 0. A. 

DraU v. Mitchell (1803), 3 East, 251. 

(e) Parrolt v, AroUrami (1851), 7 J']xch. 93. 

( f) Skerry v. I'rcetim (1813). 2 Cliiit. 245. 

(q) Chancellor v. IVehsfer (1893), 9 T. L. R. 668 ; Potter v. JJradky Co. (1804). 
JOT. L. E. 445. But an unsatiftfied judgment upon a collateral security ( HV7/7 
Prmaer v. Evans, [1895] 1 Ci, B. 108, 0. A.), or on a bill of exchange (Drake v. 
^Ut>'hdl (1803), 3 East, 251)^ for tho rent would not oxtiugiiish tho right of 
distress. 

(A) Bennett v. Bayee (I860), 5 II. dt N. 391 ; Bramcomb v. Bridges (1823), 1 
B. A C. 145. 

(t) Loriiig v. IParAarfon (1868), E, B. & B. 607; Vertue v. Beasley (1831), 1 
Mood, & B. 21 ; Six Carpenters* Case (1610), 8 Co. Eep. 146a; 1 Brnitb, L. 0., 
nth od., 132 ; Evans v. EUialt (1^36}, 6 Ad. & El. 142. 

(A) Johnson ▼. Upham (1859). 2 E. & E. 250, overruling Ellis v. Taylor (1641), 
S M. A W. 415; compare Ladd v. Thomas (1840), 12 Ad. A EL 117 ; Bi/figltim 
T. Wmiammm (1862), 7 H. A N. 747. 

(1) II Oso. 2. e. 19. 
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a tender made before sthey are ripe and cat or gathered puts an end 
to the distress (m). 

280 . The tender may be made to the landlord himself notwith- 
standing he has authorised a broker to distrain and left the matter in 
his hands (n), or to his agent authorised to receive the rent though 
such agent has delivered a distress warrant to the bailiff (o), and 
toTider may be made to the bailiff authorised to distrain notwith- 
standing his employer may have instructed him not to receive the 
rent (p). But tender to a mere man in possession who is not the 
bailiff holding the warrant to distrain is not good (q). 

The tender need not be made by the tenant ; it may be made by 
a third person with the tenant's prior authority or subsequent ratifi- 
cation. But if a stranger, without any interest in the property, 
voluntarily tenders the rent, the landlord is not bound to receive 
it (r), though the subsequent adoption of the act by the tenant 
would inako the tender valid. 

The tender must be of the proper amount and be made uncon- 
ditionally, so that the landlord may accept it without prejudice 
to his right to recover more if actually duG(s). The question 
of wh(3tlH3r of not a tender was made unconditionally is one o! 
fact for a jury (t). Accompanying words which do not require 
the landlord to make any admission as to the amount of rent 
due us a condition to its receipt do not amount to a conditional 
tender (n). 

When a landlord after a lawful distress and impounding accepts 
the rent in arroar and the charges of distress, he is not liable for 
merely retaining ])ossessioii of the goods, but it ho actually refuses 
to (hdiver thorn up to the tenant he will bo liable for conversion {a). 

281. A distress is, onlinarily, a bar to a second distress for the 
samo ront(/^). 

(.V/) fb’stro.sa for Kent Act, 1737 (11 Ooo. 2, c. 19), b. 9; sc© Owen y. Leyh 
(JS20). ;; B. ifc Aid. 470, and title Aguiculture, Vol. 1., p. 254. 

(?i) Smith V. Goodwin (1833), 4. 1>. & Ad. 413. 

(o) JJennett v. Bayes (1800), 6 11. & N. 391. 

(jf) Hatch V. HaU (1850), 15 Q,. B. 10. 

(ij) Boulton V. Reynolds (1859), 2 E. & E. 369. 

(r) Co. Liu, 200 b ; Watkins r. Ashiviclce (15vS9), Cro. Eliz. 132. 

[s) Finch V. Miller (1848). 5 0. B. 428. 

Marsden v. Goode (1845), 2 Car. & Kir. 133. 

(?/) Boivcn V. Owen (1847), 11 Q. B. 130 ; Bull v, Parker (1842), 2 Bowl. (n. p.) 
315; i/one^ llridyjmn (1878), 39 L. T. 600. Thus, a tender of a sum if t)je 
plaintiff who claimed a larger sum would accept it as the whole balance reall> 
dll© (Fmns V. Judkins (1815), 4 Camp, 156), tender of a sum in payment of tbo 
half-year’s rent duo at Lady Day {Hastings {Mttrgnis) v. Therrley (1838). 8 C. 
Jfc r. 573), and a tender of a quarter’s rent wittf a demand for a receipt to a 
particular day, it being in dispute whether one or two quarters rent was due 
{Finch V. Miller^ supra : compare Richardscm v. Jackson (1841), 8 M. & W. 298), 
have been held to bo invalid tenders. On the other hand, “ I have sent you £20 
to settle one year’s rent of NP (Bcnren v. Owen, supra) ; “ Here is your quarter’s 
rent” (jemes v. /?nc/(/man,«fpra, disapproving Hastings (Afarguis) v. Thorley^supra), 
and a tender under protest (Scott v. Uxbridge and Rickmanswofrth Rail. Co, (1866), 
Ji. II. 1 0. P. 596; Oreenvmd^. ^uldiffe, [1892] 1 Ch. 1, C. A, ; Manning v. 
Lunn (1846), 2 Gar. & Kir. 13), have b^n held to be unconditional tenders. 

(a) UVif V. NMs (1847), 4 C. B. 172. 
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282. The right to distrain may be lost, postponed, or sus- 
pended by an express or implied agreement by the landlord not 
to distrain, or by conduct on the part of the landlord inducing 
the owner of chattels to believe that he will not take them under 
u distress (c). 


Sect. 8. — Where Distress viay be made. 

283. The general rule is that a distress can only be made of 
/roods found upon some part of the preuiisos out of which the rent 
issues (d). This, however, does not exclude a distress on that part 
of a public highway which by presumption of law is included in 
the demise (e). 

Goods upon any part of the demised premises may bo dis- 
trained for the whole rent (/). But if several parcels of property 
are let to the same person by separate demises at separate rents, 
though in the same deed, a joint distress cannot be made oti any 
one parcel for more tlian the rent which issues out of that parcel, 
though all are in arrear (^f). It there bo rent duo on each parcel, 
and no more be taken on each than is due in respect of each, the 
distress is regular Qi), 

Where land is lob by several demises at separate rents to several 
persons as tenants in common, the landlord may lake in distress 
property belonging to the tenant in default on any part of the land 
demised; but, inasmuch as ho can only distrain on the demistjd 
premises, and no part of tlie land is exclusively demised to any 
one tenant, he cannot seize property belonging to the tenant in 
d(;fault jointly with any of the other tenants or the property of a 
ritranger (i). 


(c) Fowkea V. Joyce (16S9), 2 Vern. 120; IbvrafoTd v. Weh/ii^r (1835), 1 Cr. 

& K. ()96. In Oxenham v. VoUxiis (1868), 2 F. & F. 172, thf landlord for p^cjod 
wnsideration Tindertook not to distrain i^or six montha, and 'lo was )joId to his 
bar* 2 :ain; and in Miles v. Furher (1873), L. II. 8 Q. B. 77, it was hold tliat the 
landlords could not distrain where they had allowed themsolvoa t^) be hold out 
n't the persons with whom goods stored at a rcp(^sitory were deposited, though 
tiie premises were in fact let to their tenant (and see* Pay^ v. Weaiacott, [189*] 
1 Q. B. 272, 280, 282, C. A.). But an agreement to accept a loss rent for a time 
i>ii pameot of certain instalments did not prevent a distress for the full rent on 
{Re Smith and Ilariogs, Ex parte OJjicial Receiver (1895), 73 L. T. 

(d) Capd V. Buazard (1829), 6 Bing. 150, Ex. Oh.; see Lewis v. Read (1815), 
13 M". & W. 834. This is the common law rule, enforced by the Statute of 
Marlbridge ((1267) 62 Hon. 3, c. 15), by which it is made unlawful for any 
person (except the Crown or its ofEcors) to make a distress out of his fee or on 
the King’s highway or in theiicommon street. 

(«) That is, to tiie middle of the road. See Doe d. Pring v. Pearsey (1827), 
T B. & 0. 304, where the rule that the right to the soil in one half the highway 
is presumptively in the tenant was held to justify the distraint of chattels on 
such half ; Hodges v. Lawrance ^854), 18 J. P. 317 ; Qillingham v. </Lnyer 
(1867), 16 L. T. 640; and title Deeds and Otueh Instkuments, Vol. X.., 
p. 469. 

[J) Hargrave v. Shewin (1826), 6 B. & C. 34. 

(ff) Rogers v. Birkmire (1736), 2 Stra. 1040. 

(A) P}imij>s V. WhiUtd (I860). 2 E. & R 804, 809. 

(•) Be Potter, Bx parte ParAs (1874), L. B. 18 Eq. 381. 


8aoT. 7. 
How the 
Bight to 
Distrain 
maybe 
lost 


Gcneiml rule 
that distress 
must be made 
on demised 
premises. 



IM 


l^STBBBS. 


0BOT. 8. 
Where 
Distress 
maybe 
made. 


KxcopMons ; 
(1) Difltrcsf 
under agree- 
ment ; 


(2) Cattle on 
common ; 


( 3 ) Cattle 
uriven off to 
avoid 
dittlrosa ; 


(4) Frauda- 
leut remoyal. 


Amount 

leviable. 

General rule. 


Fluctuating 

rents. 


TJistroRS for 
dintiiict rents 
to be se^^rate. 


284. To the abov6«^ezi6ral rale there are four eiceptions 

(1) By agreement between the parties the landlord may distrain 
on goods on other lands than those out of which the rent 
issues (k). 

(2) A landlord may distrain for arrears of rent the cattle or 
stock of his tenant feeding upon any common appendant or appur- 
tenant or in any way belonging to the premises demised (1). 

(3) If the landlord coming to distrain sees the tenant’s cattle on 
the premises, and the tenant to prevent the distress drives them off 
the premises, the landlord may make fresh pursuit and seize them 
in the highway or in any other place ofif the lands demised. But 
if the cattle of their own accord go out of the lands demised or 
into the highway within his view, he cannot pursue them ; neither 
can ho if they he driven off the lands for any other purpose than 
to avoid distress (?n), 

(4) Where the tenant fraudulently or clandestinely removes hiw 
goods or chattels from the demised premises to prevent the landlord 
from distraining them for arrears of rent, the landlord or his agent 
may, within thirty days after the removal of the goods, seize them 
ns a distress wlierever they may bo found (n), provided they have 
not previously boon sold for valuable consideration (u). 

Sect. 9. — I^br what Amount Disb'css may he 7nade. 

285. Apart from statutory restriction as regards arrears, the 
nriiount of rent for \Yhich a dijjtress may be levied is dependent 
upon tlio terms of tlie reddendum. That wdiich according to the 
terms of the reservation has become an ascertained part of the 
render to bo made for the use of the land, and which is unsatisfied 
either in whole or in part at tlie time of the levy, may to the extent 
to wliich it is unsatistied bo distrained for(p). 

286. The amount may fluctuate under the reservation, as in the 
lmscs of graduated renis, of royalties, and of conditional or penal 
rents reserved according to the user made by the tenant of the 
demised premises. 

Tlie form of the demise or the existence of a succession of 
demises may make what was apparently one rent, or an accumu- 
lation of arrears of the same rent, distinct rents requiring separate 


(fc) Daniel y. Stepney (liJ74), L. K. 9 Exch. 186, Ex. Gi. ; He Roundwood Colliery 
Oo.y Lee v. Rtrundwo^ Colliery Co , f 1S97] 1 Ch. 373, 0. A. (a mining lease). 
But 8uoh a power ia within the iJilIs of Sale Act, 1878 (41 & 42 Viet. c. 31), 
BB. 4— 0, if tho proi>orty over which Iho power is j^ven is unconnected with the 
demised proniisos (ibid,) : soe title Bills op Sale, V oL III., pp. 14 et eeq, ; Thorp 
V. JfurLlXmq N. 96. 

(/) Disti’ess for Rent Act, 1737 (11 Geo. 2, o. 19), b. 8. 

(to) Oo. Litt. IGl a. 

(ti) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), & 1 ; see p. 189, 
fmt, 

(o) IhuL, 8. 2. 

( p) Where a tenant has been in possession of the premises for some time 
before the granting of a lease, but the reddendum expressly relates back to the 
time of eut^, the rent as well before as after the granting of the lease may bs 
distrained for (M^Leiih v. Tate (1778), 2 Oowp. 781). 
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distresses for the separate atnousts. Though there may be one 
distress for any number of instalments of rent reserved by the 
same demise, there may not be a joint distress for several rents 
reserved under separate demises, v^hether contemporaneous (g) or 
subsequent (r). 

On the other hand, although a number of instalments of rent 
uixlor the same demise may be in arrear, they may be separately 
distrained for, and it is immaterial in vrhat order (a). 

287- The amount for which a landlord may distrain may have 
been satisfied in whole or in part by payments made before the 
lovy, Tliese may be either payments made to the landlord himself (0 
wi* payments made on his behalf and with his express or implied 
authority. Thus, where the tenant has paid on behalf of the land- 
lord sums which it was the landlord's duty to pay and which are 
( liarged upon the land, so that the failure to pay them would 
prevent the tenant’s peaceable possession of the property, the 
ti^nant is considered as authorised by the landlord to make bucdi 
jiayinents and treat the same as made in satisf action or part satis- 
! action of the rent, so that the landlord can only distrain for the 
balance, if any (a). 


(yJ Thus, tlio aiatiiinlH of tho iont« iw^rvcd iuhW distinct c‘oiitoinj)()rn noons 
'U'lnisea of <li!Torent parcola cannot bo incliidcMl in a joint distress {Uo<jtrs v. 
iUilnnire 2 blra. 1040). 

(r) As 111 the caf^o of siicccFsivo doiniscs of tho same parcel ; and if a Icnant 
i'old up to a ccitain j»oriod under one and aHcrwardH liis poFSossioii 

a contained undor another domise, aUboni*h <uc)i doiuiso be made by parol, 
a distress cannot incbido the rent resmv^.d under the two doniises (iilttriflll 
r. ilichis (1097), 1 Ld, Kaym. 280). J^'or this x>urpK>so, howevor, n lenancy 
ffoni Tear tn year is not a eiiccosFion of tenancies, but ono entire trnn for the 
Jiijitibor of years it endures. 

(s; I\iluitr V. *SY'i7<oyf' (1001), 1 Lov. 48; GainhreU y, Fahhovth (Avar/) (1835), 

1 Ad, & Ki. 73. Jlut if Ine rent is <»no entire rout tho whole )nnst bo distiainod 

for at tho same time, if there are sullicicnt cliattela to satisfy i v. Mu why 

(l.Vi3), 8 Exch. Gil). 

(0 Soo p. 153, ante. 

[n) Grah'^tii v. (1848), 3 Exch. 186; .Tones v. Mortis (1849), 3 Exch. 

"rj. Of this dcscrption aro pavniojits of pound and other rents made by the 
Wniaut to the superior landlord of his own les-or Uy ]jr<?yoiit his own poods iKung 
ttvkou in distress {ihid, ; Saps/ord v. Flekhcr (1792), 4 Term Hop. 511 ; lf’i<’.4:/n- 
V. Ccwitod (1797), 3 Arist. 905; Doc v. Hare (1833), 2 CV. & M. 115; 
^Vherlfr V. Bran8vomhe {\^^3)y 5 Q. B. 373 ; O’ Dmwf/hue v. Coulhrnok and JJroudoak 
^ (1872), 26 L. T. 806, Ex. Ch., notwithstanding the suporior landlord may not 

i\o threatened to distrain, but oidy demanded tlie rent, or may Lave allowed 
the occupying tenant time to pay {CarUr y. Carter (1829), 5 Bing. 400 ; VaJjnj 
V. Manley 1 0. B. 594). And bo in tho case of a lodger or undorfenant 

F'ayiiig the superior landlord under the provisions of the Law of Distress 
Amf'ndmoiit Act, 1908 (8 Edw. 7, c. 5.3), s. 3; seep. 147, ante, 8uoh also are 
ray men ts of an annuity or a legacy secured by a power of distress (I'ayUyr v. 
Aomtra (1816), 6 Taunt. 624), and interest due on a mortgage created before 
the tenancy (johneon v. Jone$ (1839), 9 Ad. & El. 809; Dyer v. BowUy (1824), 

2 Bing. 94), or alter the tenancy ( Underhay y. Read (1887), 20 Q. B. D. 209, C. A.). 
But in the latter case, unless tho tenancy is binding upon the mortgagee, there 
must have been an actual payment on demand to the moitgagoo, and not 
merely a notice to pay {WiUon v. Dunn (1861), 17 Ci. B. 294; JBckman v, 
Machin (1869), 4 H, & N. 716 ; Wheeler v. Branecomle^ aupra). Ordinarily the 
rule appliee oidy where the payment is compulsory, of a debt due from the 
landlcM, or the amoxmt is a charge on the land (Carter ?• Cbrter, eupra). By 
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288. Sums paid by the tenant in discharge of the landlord’s 
rates and taxes go in reduction of the amount for which a distress 
may be made. Thus, property tax and tithe rentcharge being 
payable by the landlord notwithstanding any contract to the 
contrary, if paid by the tenant may be deducted from the rent (b). 
The same rule applies to all taxes which, in the absence of agree- 
ment between the parties, are to be borne by the landlord, though 
payable in the first instance by the tenant, such as land tax (c) and 
sewers rate (d). 

289. If by mistake and without fraud the tenant is permitted to 
make deductions from his rent in respect of outgoings which he ought 
to have borne himself, and the receipt is given for the balance 
expressing it to be such, the deductions are treated as payment, and 
cannot afterwards be distrained for (e). 

290. With the above exceptions the general rule of law is that 
there is no right to sot off against or deduct from the rent dis- 
trained for sums duo from the landlord to the tenant or payments 
made on behalf ot the landlord, since a claim of set off, however well 
founded, doeg not take away the right of the landlord to distrain 
for his rent in full, even on equitable grounds (/). 


fspecial arrangoment between tbo parties, however, the rent may be discharged 
by other payments. And whore a lamilord directed hia tenant, who was over- 
seer of the poor, to pay on the landlord's account certain rates assessed on 
him, promising that the lovios should be sot against the rent, it was held that 
payments made in consoquonco might bo considered as payments of rent (Bojjer 
V. Bum/ord (1810), 3 Taunt. 76) ; and in the cose of an agreement that sums 
expended by the tenant in repairs should be deducted fiom the rent, it was 
hold that such expenditure was equivalent to a payment of iBut {Dallman y. 
King (1837). 4 Bing. (n. 0.) 105). 

(6) Frafiklin v. Carter (1845), 1 0. B. 750. 

(r) Ward y. Const (1830), 10 B. & C. G35. 

\d) Palmer v. Earith (1815), 14 M. & W. 428. But the rule only applies so 
as to allow the deduction from the instalment of rent falling due next after 
such payment. The amount of the taxes cannot afterwards be retained or 
recovore<i by action {Camming v, Bedboraugh (1846), 15 M. & W. 438 ; Denifg v. 
Moirre (1817b ^ * Aid. 123 ; Andrew ▼. ITancocJe (1819), 1 BrodL & Bing. 37 ; 

Bawea v. Thomasy [18921 1 ^ B. 414, C. A. ; ATiic End Old Tmvn Vestry v. 
Whitby (1898), 78 L. T. 80), except under a special agreement {Larnb v. Brewster 
(1879), 4 Q. Ik D. 220), or where the payment is made under a distress for the 
whole rent {Oraham v. Tate (1813), 1 M, & S. 60^, or to avoid a distress, with 
an express saving of the touants* rights {Baker v. Greenhill (1842), 3 Q. B. 148). 
Nor can they be retained unless they have been actually paid {Ryany, Thompeofi 
(1868), L. R. 3 0. P. 144), and the tenant upon claiming to make the deduction 
ehouW bo prepared to produce the receipt for the tax, 

(e) Walter v, Andrews (1838), 3 M. & W. 312 ; Bramston v. Robins (1826), 4 
Bing. 11. ^ 

(?) Absalom y. Knight (1743), Buller, Nisi Prius, 177; Layeock v, Tufnell 
(1787), 2 Chit. 631 ; Willstm v. Davenport (1833), 6 0. & P. 531 ; Tovmrtyw v. 
Betison (1818), 3 Madd. 203 ; Pratt v. (1864), 10 Jur. (n. 8.) 305. Where a 
tenant has paid to a local authority statutory charges which the local authority 
is entitled to recover, and which the tenant is liable under his lease to pay, but 
which the Act imposing the burden says he may deduct from his rent with a 
proviso that it shall not be token to affect any contract between the landlord 
and tenant^ the tenant cannot set off the amount paid as against his rent, but 
the landlord may distrain for the amount of rent not paid (jSSttnner y. Bumty 
£1904] 2 K. B. 452, 0. A.}« And although s. 96 of the Metropolis Management 
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291. As to holdings to which the Agrioultural Holdings Act; 
1908, applies, it is, however, provided that, where compensation due 
under that Act or under any custom or contract has been ascertained 
before the landlord distrains for rent due, the amount of such com- 
pensation may be set off against the rent dne and the balance only 
distrained for (^). 

292. There is one instance in which the law allows the landlord 
to distrain for double rent, namely, in case any tenant or tenants 
ciliall give notice of his or their intention to quit the premises at a 
particular time, and shall not deliver up possession accordingly, he 
or they shall pay the landlord double the former rent for the whole 
time he or they shall hold the premises after the expiration of such 
notice ; and such double rent snail be levied and recovered as the 
former single rent might have been (ft). 

293. No distress for arrears of rent can be made except within 
six years next after they became due or next after a written 
acknowledgment of the saiiie shall have boon made (i). But the 
right to distrain for six years’ arrears subsists as long as the relation- 
ship of landlord and tenant continues, notwithb’tanding the 
non-pajunent of rent for any number of years (A:). 

294. A distress upon a holding to which the Agricultural Hold- 
ings Act, 1908, applies is limited to rent which became due in 
respect of such holding not more than one year from the making 
of such distress (1). 


Amendment Act, 1802 (25 & 26 Viet. c. 102), onipowoiB a local authority to 
rerpiire payment of any expense 'which the owner of preinisea may be liable 
to pay from the occupier, and provides that the owner shall allow tno occupier 
to deduct what he so pays out of the rent, this does not make the payment one 
on account of rent, but on account of expenses recoverable by the tenant, and 
if the tenant has covenanted to boar the expenses hemaytiof. deduct the amount 
from his vent {ibid.). 

Iff) Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), s. 31; and see title 
AoaioirLTUiiE, Vol. I,, p. 250. 

(b) Distress for Eeiit Act, 1737 (11 Geo. 2, c. 19), s. 18. The Act only apjilies 
whore the tenant has given a notice binding upon him to quit at the expiration 
of the term roocified in the notice and upon which the landlord might at that 
time act ana bring ejectment {Johnstone v. IJwllestone (1825), 4 15. & 0, 922), 
«nd is inapplicable in the case of a notice to qtiit too vague to be acted upon 
I /'hr ranee v. Elkingion (1811), 2 Camp. 591). Acceptance of a single rent after 
tbo double rent has accrued would waive the right to the double rent {Doe d. 
< V. Batten (177^, 1 Cowp. 243). 

[i) Real Property limitation Act, 1833 (3 & 4 Will 4, o. 27), s. 42; Simsy^ 
Thrnm (1840). 12 Ad. & El. 636, See title Likttation of Acitons. 

(fc) Archhold v. Scully (1861), 9 H. L. Caa. 360. Whore a rentoharge had 
bof*n received from the occupier of one part of the premises charged down to a 
recent period, and then for the first time a distress was levied on the occupier 
^f another part which for more than twenty years had been in a separate owner- 
?kip and the owner or occupier of which haa never before paid any of the rent, 
a was held that the right to distrain for rent on that part of the promises 
charged was not barred by the statute {Woodcock ▼. TiUerion (1864), 12 W. R. 
865). 

if) Agriooltozal Holdings Act, 1908 (8 Edw. 7, c. 28), s. 28 ; CVosm t. 

(1892), 8 T. L. B. 401, 709, C. A.). S«« title AoaiODi-TirRB, VoL TL, 
P- 256. For Uie effect dt bankruptcy etc. upon the r^ht to distnua, see 
P- 189, po$t. 
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, 295. In addition to the actual amount of rent due the landlord 
may distrain Bufficient chattels to cover by their sale the expenses 
of the distress (m). 

If after the bailiff distrains the rent be paid to the landlord the 
bailiff has no ri[.;ht to go on and sell for his expenses (n). 

Sect. 10 . — Levying the Distress. 

Sub-Sect. 1. — The Warrant, 

296. A landlord may distrain either in person or by an 
aulliorised bailiff or agent (o). 

When a bailiff makes a distress ho should have authority to do 
so from his employer (o). Tliis authoiity is generally and should 
properly be in writing, and is commonly called a distress warrant, 
or warrant of distress, but it is not eesoiitial to his authority that 
a bailiff should be ap2>ointed iu writing. Even a corporation 
aggregate may apjioiut a person to distrain without deed or 
warrant (a). 

297. Unless evidence of authority is required by the tenant, it is 
not even necessary that a bailiff sbcmld have an express antecedent 
authority before making a distress, for a distress made without 
previous authority may be afterwards recognised and adopted by 
the landlord, and the adoption relates back to the time of taking 
the distress and will be as effectual as a previous authority would 
have boon (b). 

298. The authority conferred by a warrant to distrain may bo 
withdrawn at any timo before the goods are actually sold (c) 
When a warrant to distrain is in fact given to one man it cannot 
be executed by another man not tborolu named (d). 


(7ft) Law of Difltreea Amondmeut Act, 1888 (61 & 52 Viet. c. 21) ; see p. 180. 

Oi) Harding v. Hall (1806), 14 W. R 646. 

(o) It is a general principle of law that every person whose house is enteioil 
mid whose propeity is seized is entitled to know the authority under which it 
done and to bo able to see whether that authority has boon followed {^ymomh \ 
Kurtz (1889), 61 L. T. 559, /xjr Eieu), J., at ]>. oOO). For form of warrant of 
distress, 800 Encyclopaedia of Eonns. Yol. VII.. p. 99. 

(«) Carv/ V. Matthews {cir<a 1688), 1 J:?alk. 191 , i3x. Cli. ; Handle v. Deane (1761), 
2 liut, 1196; Smith v. Ihnningham Oae Co, (1831), 1 Ad. & El. 526. 

'/») Trevillian v. Vine (1707), 11 Mod. Itcp, 112; rotter v. North (1669), 1 
wins; Saiind. 640, ed. 1871 ; ffasdtr v. Lemoi/ne (1858), 5 0. B. (n. s.) 560. For 
exaiiiplo, in an action of replevin against a broker, the fact that the landloid 
employed his solicitor to defend tht> bioker was ^hold sufficient evidence of the 
bn>ker*B authority to distrain in the absence of a written warrant {Dunean v. 
Meikleham (18*27), 3 0. & P. 172). And a bailiff who received his warrant to 
distrain from a testator, but did not execute it until after the latter’s death but 
before probate of his will, was held to have his authority sufficiently ratified by 
the executor after probate (tf'hitehead v. Taylor (1839), 10 Ad. & El, 210). Even 
a corporation may I'atify the act of its bailiff in distraining [Smith v. Birming- 
ham Qm supra; Church v. Imperial Oa$ Co. (1838), 6 Ad. & £1. 846, 
861 ). 
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899. In tihe case ol a joint distress^ as* by joint tenants of 
coparceners, the warrant may be signed by all the parties entitled («} 
or be given by one only to authorise a distress for the rent due to 
all (/). 

Tenants in common may distrain each for his respective share of 
rent, but one cannot distrain for more than his own share (p). 
Where, howwer, the rent consists of an entire thing, as the render 
of a horse or hawk, all must join {h) ; and where tho rent is 
reserved to them all in one sum they may join in the warrant 
to distrain for the entire amount. Even where the rent is 
reserved in portions, and the whole is in arronr, they may join in 
one warrant (i). 

300. A distress warrant does not require to bo stamped (/c), 
unless it contains an express undertaking whereby the landlord 
engages to indemnify the bailiff, in which case it would require an 
agreement stamp, unless the subject-matter of the distress was 
under £5 in value (Z). 

801. A warrant of distress creates an implied warranty on tho 
part of the landlord that he has the right to distrain and an 
implied undertaking to indemnify tho bailiff against any act 
properly done in exercise of the authority given to him (m). But 
it will not indemnify the bailiff against illegal or irregular acts 
done by him or his servants in the course of the distress, unless the 
indemnity is expressly worded to cover them, or where the conduct 
of the landlord has been such as to induce tho bailiff to believe that 
he was acting under an indemnity from him (n). 


(e) BuJler*3 Case (1587), 1 Leon. 60, 

if) Leigh v. Shepherd (1821), 2 Bred. & Bing. 466 ; Rohiiuon v. Bofman (1828), 
1 liing. 662 ; Stedman v. Hates (1695), 1 Ld. iTaym. 64 ; see also p. 126, ante. 

(</) Pullen V. Palmer (1696), 3 Salk. 207 ; WKiiley v, Ilohtrf* (1825), M'Olo. & 
ITo. 107; see also p, 126, ante. 

(It) Co. Litt. 197 a; see Co. Litt. 198 b (Littleton's Tenures, s. 317), 

(0 See Bullcu on Distress, 60. 

[k) Pyle V. Partridge (18 J6), 16 M. & W. 20. 

(0 Stamp Act, 1891 (54 & 55 Viet. o. 39), Sebod. I, ; but see Cotj v. Bailey 
(18^3), 6 Man. & O. 193, decidf'cl under an earlier Stomp Act. 

(»a) Draper v. Thompson (1829), 4 C. & P. 84, 

(n) Ibid,; Toplis v, Grane (1839), 6 Bing. (if. 0.) 636; Dugdale v. hovering 
(1876), L. R 10 C. P. 196. Thus, a warrant in the ordinary form confers no 
authority on the baibtT to levy on privileged goods ; but where the levy is made 
by the express direction of tne landlord the latter is bound to indemnify the 
bailiff ( Toplis v. Grane t supra). Where a warrant to distrain was accompanied by 
au indemnity against all costs and charges the bailiff might bo at ** on that 
account,’* and the bailiff, acting upon incotreot information from tho tenant's 
«on that a certain liquid was no value, wasted it, and it was in fact valuable 
^o^ineal dye, for which the owner recovered damages, it was held that the 
bailiff ootild not recover the amount under his indemnity, which could only apply 
to cases where the landlord had no power to put in the diatress {Draper v. 
PAon^on, supra). It may, however, be eo worded as to apply to all actions 
*^smg out of the distress, to which the baffiff may be subject^ except for the 
misoondnot of hi^elf or his servants. A warrant expressed to be a 
“ suffletont warrant, authority and indsnuatfioation against all costs and ebatges 
rsapeet to any law expenses, action or aetiona that may arise as well ee any 
aH otM chargee hnd expenses which you or your agent may he at, or 
against you or your agent on thie ayoeounV’ was held to cover the coats 
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4n»-SsoT. 2. — The Bailiff, 

302. No person may act as a bailifY to levy any distress for rent 
unlesa ho in authorised to act as a bailiff by a certificate in writing 
under the band of a county court judge ; and such certificate may 
be general or apply to a particular distress or distresses (o). 

303. If any person not holding such a certificate levies a distress 
contrary to the provisions of the Act, the person so levying, and any 
person who has authorised him so to levy, will be deemed to have 
committed a trespass (a), not only as against the tenant, but also 
as against a third party whose goods are seized (6). The effect of 
this is to make a distress by an uncertificated bailiff an illegal 
distress, with all the consequences of a trespass, ab initio. In addi- 
tion an uncertificated bailiff who levies a distress will (williout 
prejudice to any civil liability) be liable on conviction to a fine not 
exceeding JElO(c). Moreover, the certificate may at any time be 
cancelled or declared void by the county court judge {d). 

304. The statute does not take away from an uncertificated 
landlord the' right to distrain in person, and after a levy he 
may leave to his uncertificated bailiff the conduct of the distress 
from levy to sale. But the managing director of a company is not 
in the position of landlord to the tenants of the company, and 
unless acting under a certificate as bailiff will be guilty of trespass 
in distraining (^). 

306. The bailiff is not an ofiQcer of the court so as to relieve the 
landlord from liability for the irregular acts of the bailiff. He 
remains, as before the statute was passed, the agent of the landlord 
who employs him. The landlord is liable to the tenant for any 
irregularities committed by the bailiff in the course of his employ- 
ment so far as he is acting within the scope of his employment. 
For illegal acts outside the scope of such employment the landlord 
is not liable without proof that he actually directed them or ratified 
and adopted them with knowledge of what had been done, or that 
he chose without inquiry to take the risk upon himself and adopt 
such acts (/). 

of an nuBucceesful action for conversion {Ihbett v. De la Salle (1860), 6 H. & N. 
233). 

(o) Ijaw of Distress Amendment Act, 1888 (51 & 52 Viet* c- 21), s. 7 ; 

Ex parte Sergeant (1885), ol L. J. (Q. B.) 331, and see title CouwTY 
ComiTs, Vol. VIII., p. 661, 

(a) Law of Distress Amendment Act, 1888 (ol & 52 Viet. o. 21), s. 7. 

Perring tC: Co. v. Emereony [1906] 1 K. B, k 

c) Law of Distress Amendment Act, 1895 (58 59 Viet. c. 24), s. 2. 

d) lUd,, B. 1. See title Oorirry Coubtb, VoL VIII, p. 662. 

(«) Hogarth v. JewiingSy [1892] 1 Q. B. 907, C. A. In that case, 

^ ily notiiinal damages were awarded as there had been no sale and the gocKl:^ 
had only been distrained for a few hours. 

(/) lloieUr v. Aemoyns (1858), 5 C. B. (n. s.) 530; Lewie v. Head (1845), 13 
hi. & W. 834. Thus, wnete a bailiff under a warrant in ordinary lorm 
authonsing him to distrain tlh# goods and chattels of the tenant seized a fixture 
which was afterwards sold and the proceeds paid to the landlord, it was hdtd 
that the receipt of tjie proceeds did not mako the landlord liable, it imt bein^ 
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806* A bailiff is liable to the landlord for damages sustained by 
the latter by reason of the former's negligence or misconduct in 
exceeding his authority (g), 

307. A bailiff holding a warrant to distrain has implied authority 
to receive rent and costs when tendered, notwithstanding express 
directions to the bailiff by the landlord not to receive them (h). 

308. Where a distress is made by a bailiff he should show bis 
warrant and the cause of taking the distress if required to do so, 
but if not required he may distrain generally (t). 

309. An infant cannot be appointed a bailiff (/c). 


Sttb-Seot. 3 . — The Entry. 

310. The right to distrain necessarily involves the right to enter 
on the premises where the chattels are for the purpose of taking 
iiossession of them. The right implies a licence for the distrainor to 
enter the premises in any way short of breaking into the premises, 
although be does that which in the case of any other person would 
he a trespass (Z). 

311. The outer door may be opened in the ordinary way in which 
persons are accustomed to open it when it is left so as to be 
accessible to those having occasion to go into the premises (w). A 
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^hown that he wafl aware of the illegal aeizure {Frrmnn v. J2o«//rr (1810), 13 
Q. 11. 780) ; and if the landlord when the fact of illegal acts committed by Iho 
I’ailiff comes to his knowledge disolaiins and repudiatoa such illegal acts, ho ia 
not responsible {Hurry v. Rickman and Sutcliffe 1 Mood. & R. 120). 

But a slight recognition by the landlord of wuat has been done may amount 
to adoption and ratification; and the pi-escnco of the landloid with tlie bailiff 
immediately after premises had been forced open by the la tor and fixtures 
torn down was regarded as nufficiont evidence of knowledge and adoption by 
Bio landlord {Moore v. DrlnhnaUr (18f>8), 1 F. & F. 131). 

(ff) Tlius, a bailiff was held liable to recoup the landlord compoiisjition paid 
to the tenant for an orcossive distress [Mey^on v. Mnyleton (1883), 49 1<. T. 744) 
and to pay for the value of goods distrained and lost through the bailiff’s 
negligence {White v. Jleywtwd (1888), 5 T. L. R. 115). 

Ui) Hatch V. Male (1850), 15 Q. B. 10. 

(0 Bulltr'a Case (1587), 1 Loon. 50. 

Cuckeon v. irinfer (1828), 2 Man. & Ry. (K. n.) 313. 

(^) Long V. ClarJee, [1894] 1 Q. B. 119, 0. A, : “A landlord may enter the 
demised premises to levy a distress, and may commit in so doing an act which 
tn anyone else would bo a trespass, provided he does not break open any outer 
door'* {ibid., 'per Lopes, L.J., at p, 122); American Concentrated Must Co, v. 
Hendry (1893), 68 L. T. 742, Q» A. 

A peculiar cose which is not likely to recur, and in which the entry tho 
tAndlord waa not regarded as amounting to a trespass, was that of Could v. 
Hraditctek (XS12), 4 !ftwmt. 562. Thera the iaiidiord occupied an apartment over 
a mill demised to his tenant from which his apartment was separated only by a 
Ixmrded floor without any plastered ceiling, and it was held that he might law. 
hmy toke up the floor of his own apartment and enter through the apex tore to 
for nis rent. The reason was that ihe parties were regarded as tenants 
in common of the floor, and one tenant in oomxnon cannot bring trespass against 

(m) y. Bhikodt (1851), 7 Bxeb. 72, 78. 
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licence to enter ie implied from a door being left unfastened though 
closed (n). Thus, the latch of the door may be lifted, or a key left 
outside of the door turned, or a bolt on the outside drawn back (o). 
But the distrainor may not put his hand through a hole and remove 
a bar which bars an outer door and thus effect an entry (p). 

312. An outer door must not be broken open (g). This immunity 
from being broken open extends to the outer door of any building 
whatever, including an outhouse within the curtilage (r), as well as 
a barn, stable, or outhouse not within the curtilage of the dwelling- 
house («). It would seem that entry through an outer door which 
had been broken open by an independent third party on his own 
account would not be illegal (^). An inner door is not, however, 
part of the wall to a man's castle," and once a distrainor has 
proi)erly obtained admission to a building he is justified in breaking 
open an inner door or lock to find goods which are distrainable (a). 

313. An open window is a legitimate means of access for the 
purpose of distraining (6), so is an open skylight (t;), and when 
partially opep it may be further opened for the purpose of obtain- 
ing admission (d). But as a window is not the usual means oi 
obtaining access to a liouse a distrainor may not open a closed but 
unfastened window, for to do so is a breaking into the house (e). 


(n) Nash v, Lucas (1867), L. E. 2 Q. B. 590, LrsH, J., at p. 593. 

(o; Ihnin v. Shilcock ( 186 1 ), 7 Exch. 72 ; Eldridge v. Stacey (1863), 15 0. B. (n, 8.) 
458. Whore a dmtross was levied in a stable which had ooen entered for that 
purpoBO by pulling out a staple placed in the woodwork of the door, to which staple 
a padlock was attached, the entry was held lawful ; but there was evidence that 
the owner and everyone else ordinarily opened the door to obtain adinitbinoe by 
thus pulling out the staple, and the finding of tho jury was that the padloL'k 
and btfiplo wore not for purpose of keeping the door fastoued, but only for 
keeping it closed {Kyan v. Shilcock, supra). The old authorities do not go so 
far iiH fho modern. See Nash v. Lucas (1867), L. E. 2 U. B. 590, per OocK- 
lilTKN, O.J. 

(;>) Fitzherbort, Grand Abridgment, Distress, pi. 21. 

((/) Snnayne's 6V/afl(1604), b Co. Bop. 91 ; 1 Smith, L. C., 11th ed., 104 ; Amertcan 
Concentrated Must Corporation v. Uendry (1693), 62 L. J. (a. B.) 388, 0. A. 

(r) Ibid,; see Lwig y. Clarke, [1894 J 1 Q. B. 119,0. A^,per EsUBBt M«B., 
at p. 121. 

{s) Brown v. Qlenn (1651), 16 Q. B. 254. 

W Soo Nash V, Lucas, supra ; Sandonv. Jeruis [1858), 27 L. J. (q. b.) 279, 2Sll. 
(a) Browning y. Dann (1736), Buller, Nisi Pnus, 81 ; Lee v. Gansd (1774), 
1 Clown. 1, 8. 

! b) Nixon V, Freeman (I860), 5 H. & N. 652; Long v. Clarke, supra, 

c) Miller y. Tebb (1893), 9 T, L. E. 515, 0. A. 

d) Crabtree y. (1885), 16 Q. B. D. 31^2. 

e) Ibid. ; Nash y. Lucas, supra. The principle that you may open a closed 
but unfastened door will not apply to a dosed but unfastened window. Again, 
it has been said that you may go in at an open window to make a distiess. But 
tt is nowhere said you may open a window for the purpose. . . • There* 
fore the authorities are limited in application either to the whm the door 
is shut but can be opened without violenoe, or where the window is open and 
can be enteted without doing any violence. But if the window be diu^ yuu 
are doing yidence if you open >t, when neither directly nor impliedly is tlie 
entry made by the of tho owner of the house” (tW., per Cook- 
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Madi laas ean he obtain admiBsion by breaking a ivii>do'w(/)' tnaa Mk 
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814. Gates may not be broken open or inolosnres broken .«»> 
down (h), but the distrainor may climb over a wall or fence from the 
adjoining premises (t). 

316. After an entry has been made and not abandoned, but the fokiu* 
distrainor has been forcibly expelled or driven away by the tenant’s n-euuy. 
violence, he may obtain the assistance of a peace officer and break 
open the outer door, even after a considerable interval {k). 

On the same principle a forcible re-entry may be made where the 
man in possession voluntarily goes away for an unavoidable 
purpose, and not with the intention of abandoning the distress, and 
on his return finds the door locked. In such a case he may break 
open the door (/). 

'When a bailiff after having been evicted re-enters for the 
purpose of his distress he should confine himself to the goods 
originally seized (m). 

SuB-SxoT. 4. — Seizure. 

316. To complete a distress a seizure of the chattels is necessary, setonn of 
A seizure may be either actual or constructive (n). It is actual by chattolo. 
laying hands on the article, or on one of several articles, and 

(/) Attack ▼. Bramwdl (1863), 3 B. & S. 620, followed in Qrunndl ▼. Welch^ 

[1906] 2 K B. 666, C.A.. 

(ff) Hancock v. Austin (1863), 14 0. B. (n. 8.) 634. 

(h) Co. Litt, IGl a. 

(t) Eldridye v. Stacey (1863), 16 0. B. (n, 8.) 458; Long T. darke, [1804] 

1 U. B, 119, 0. A., overruling Scott v. J5acfcw (1867), 16 L. T. 673. 

{k) Eagleton v. 0 utter idye 11 If. & W. 466; Eldridye v. Stacey y eupra. 

The int<6rTal in that case was three weeks. There must have been a complete 
entry in the first instance. And where a ^rson has meorely got his foot and 
aim between the door and the lintel, or oy nutting a stick or other i^cle 
between the door and the lintel has preventea the door being closed, that is not 
such an entry as will entitle him afterwards to break open a door or window to 
distrain {Boyd v. Brofaze (1867), 16 L. T. 431). 

{I) Bannister v. Hyde (I860), 2 E. A E. 627. It is always a question of fact 
whether the delay in attempting to re-enter amounts to an abandonment 
(Eldridge v. Stacey, supra; Bagshawes, Ltd. ▼. Deoeon, (1898] 2 Q. B. 173, 0. A.). 

In a esse in which a broker's man after taking possession of property undcff a 
distress and remaining in possession two days left the house in a state of ezoite- 
ment bordering on insanity, and the landlord, tiunkiug that the man's leaving 
had been procured by the dragging of his liquor by the jparties in the house (but 
which was not provra), six days afterwards broke into the house and took away 
the goods without any previoue demand of admission, it was held that he had no 
^ht to enter again after so long a delay, and that the owner of the goods might 
maintain trover for them {Bussell v. Bider (^1834), 6 0. ft P« 416). But in 
another case of forcible eviction the jury foona a three weeks' interval was not 
an abandonment {Eldridgev, Stacey, supra). Permitting a third person to remove 
the goods for a temporary purpose is not an abandonment oi them {Kerhy v. 

(1861), 6 Exdh. 234) ; and compare Jones v. BiemsMjfs^ [1900] 1 Q. B. 

100, 0. A. 

(w) SmUh v. Tort (1862), 3F. ft F. 606. 

(*0 Oramer v. Mott (1870), L. E. 6 Q. B. 367, w CoOEBtrav, O.J., at ^369. 
da to what amounts to a seiaiue, see Cmtrol Ftiniing Worke^ Ltd. v. WaScer 
^nd NieMeon (1907), 24 T. L. 88, where liie remaining oi a bailiff on the 
P^tnisee lor a few nonrs, while money to pay the rent mm edlected, and was 
paid and was held not to be a eehmie. 
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olaimitig to detain it hr them until the rent is Bati8fied(o)« The 
most proper manner of making a distress is for the person 
distraining to go upon any part of the premises out of which the 
rent issues and take hold of some personal chattel declaring that 
it is taken as a distress in the name of all the goods, or of so much 
as will satisfy the rent in arrear, and this will be a good seizure 
of all (p). No particular form of words is, however, necessary 
provided the intention is manifest. 

317. A constructive seizure may occur in various ways. It 
is enough that the landlord or his agent interferes to prevent the 
removal of the article from off the premises on the ground that 
rent is in arrear, and he does this when he declares that the article 
shall not be removed until the rent is paid (q\ and it is immaterial 
that the article is in fact subsequently removed (r). 

Any acts indicative of an intention that antecedent steps should 
bo treated as a distress and assumed by the parties to amount to a 
distress will be sufficient evidence of a seizure («). 

A mere intention to distrain which is obviously abandoned is not 
sufficient (0 ; . and as against third parties no action will lie for 
removal of goods whicli have not l>een actually seized (a). 

Suu-Seot. 5 . — Notice of Dietren. 

318. As soon as the seizure is comjffete the distrainor should 
make an inventory of the goods intended to bo included in the 
distress, and give notice of the distress to the tenant. No notice is 
necessary at common law, because at common law all that is 
required to be done is to seize the goods and impound them, and, if 
the impounding is in a private pound, to give notice of the place to 

(o) Cramer v. Mott (1870), L. R. 5 Q. 15. 3D7, 369; Wwd v. Nunn (1828), 6 
Binp. 10. 

^;>) Dod V. Monger (1704), 6 Mod. Rop. 216. 

(7) Cramer v. Mott^ supra. Whoro the owner of a piano let on hire to <ho 
tenant canio upon the promises to romovo his j)iano, the absolute refusal of the 
landloid to allow him to remove the piano until the rent was paid was held a 
eufllciont seizure without touohinj? the piano {ibid.). And so w^here the tenant 
and a stranp^er wore diB])nting about the removal of a lathe and the landlord 
laid his hand on the machine saving “ I will not suffer this or any of the things 
to go off the pi'emieea till my rent is paid ” (T!7>e7 v. Nunn (1828\ 6 Bing. 10). 

M JJMh V. London and Weslmiuitrr Loan Co. (1889), 6 T. L. K. 320. 

[$) Where a bailiff who had enteral and pressed for rent alleged to be due 
and the exponeee of the levy received payment of them under protest, and 
thereijpon withdrew without having touched any of the tenant’s ^oda or made 
an inventory, it was held evidence of a distress. The money hod been paid snd 
received on the footing of there having been a distress {Uuichine v. ScoU (1837), 
2 M. & W. 809). Again, whore the bailiff entered <^he demised premises and after 
intimating his intention to distrain walked round the pi^emises, and without 
toudililg an^hing gave written notice that he had distrained and left there 
certain specified goods, and then went away without leaving anyone in possession, 
tins was neld to amount to a seizure (Stcann v. Falmouth (Earl) (1828|, 8 B. * C. 
466). 

(t) V. Wf&h (1888). 2 Jnr. 943. In this case the bailiff said he bad corns 
to make* a distress, enters the house, and commenced to make an inventory* 
but, iindlhg that he had mistake*! his instructions, left the house without removing 
aiiT of the goods, and it Was held not to amount to a distress. 

(a) Pool V. Ltivin Praxoeemr 4t Co. (1884), 1 T. L. R. 166, 0, A* 
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which they are taken <&). Nor need any notics nov be given, unless 

a sale ia intended (c). But the statute that attached the right of ^ 

Bale to a distreas enacted that before the distrainor can proceed to 

gale he must cause notice of the fact of the distress having been 

made (with the cause of the taking) to be left at the chief mansion- 

house or other most notorious place on the premises charged with 

the rent distrained for(d). But it is sufficient if it is delivered 

personally to the tenant or owner, as the case may be, even though 

the delivery is not at the place specified in the statute, that is, 

“ the chief mansion-house or other most notorious place on the 
premises ” (c). The intention of the Act was only that the party 
should have notice, which is performed in this way better than leaving 
it at a place. As against a stranger whose goods have been seized, 
notice to him will satisfy the statute unless the tenant has already 
commenced proceedings in replevin (/). 

The notice must bo in writing (y). An error in the name of the Must ba In 
person on whose behalf the distress is made (/<), or in the time at 
which the rent distrained for became due (i), is immaterial, and it is 
not necessary to specify when the rent became dile (k). 

319. The notice should contain a statement : — (1) Of the cause Content* of 
of the taking, that is, of the amount of rent due(i). At common “<>**«•• 
law there is no duty cast on the landlord distraining to inform the 
tenant what ia the arrear of rent for which he distrains, as the tenant 
is presumed to know what things are in arrear for his land (wi)- Nor 
is he bound by an incorrect statement of the amount, since he 
may at common law distrain for one cause and afterwards in a 
replevin or other action justify for a different cause (n). But when 
it becomes necessary to justify the act of selling the goods it must 

ft) Krrhy v. Hardivy (1851), 6Exch. 234. 

(c) Trent y. Hunt (1853), 9 Excli. 14, For form of inrwif -ry, see Enuyolo- 
pifdia of Forms, Vol. VH., p. 700. 

((/) Stut. (1089) 2 Will. & Mar., c. o, s. 1, 

(e) Walter v. liumlxil (109/)), 1 Ld. lUym. 63. 

(/) IbtfL 

0 /) ffU/son V. Nightingale (1840), 8 Q. B. 1034. The usunl and most con- 
voiiinnt mode of framing th© notice is to preface it t6; or write it at the bottom 
of, the inventory of the goods. 

(/>) Wo^iley v, Gregory (1828), 2 Y. & J. 530. 

(i) Gambrell v. Falm/^uth (Farl^ (1835), 4 Ad. (fe El. 73. 

Ih) Moss V, Galli7nore{ni\)), 1 Dv)ug. (K. b.) 279 ; 1 ?^mith, L. 0., 1 1th od., 514. 

{/) Kerb}/ v. Harding (1851), 6 Exch, 234. “The statute requires some 
notice of the taking, and 1 think the reasonable construction of the statuto is 
that it should inform the tenant or the person whose goods ore taken by being 
at the dwelling-house, and give notice of the goods taken as well as express 
what amount of rent is in arroar ** {iOtU., per Parkis, B., at p. 241). 

(m) Tancred ▼. Leyland (1861), 16 Q. B. 669, Ex. Oh. 

(a) Crowther v. Itarnahoitmi (1798), 7 Term Bop. 664, 668 ; Etkerton ?. 
t'opplewtU (1800), 1 East, 139, 142; Trent t. Hunt^ supra; VkUUm v. Whitsed 
(I860), 29 L, J. (a. B.) 184, per CocKBiTair, O.J., at p. 166. ilia more fact 
of distraining for more rent than is due is not per aeacticmable (Tancred v. 

mpra, overruling Taylor v. Hetmiker (^1840), 12 Ad. & Eh 488) if 
the ffoo^ t^en are not more than suffieient to satisfy &e rent actuaUy due 
(ibid.; Frmch‘Y, Phillips (1856), 1 H. & N« 664). Nor will an allogatioii that 
excessive distress was fnaliciously made render it actiotiable in the absence 
of special damage (Stevenson ▼. Newnham (1863), 13 0. B. 285, Ex. Oh.)* 
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Ban. 10. be shown thst the l«A)dlord has given a notice showing the eanse 
lieTyingthe of the distre8B(o); (2) of the goods taken (p), containing . snch 
Pi*hrew. information as will enable the tenant to know exactly what 
particular goods have been seized (q ) ; (8) of the cause of the 
taking (r) ; (4) of the place of impounding if the goods are impounded 
off the premises (s) ; and (5) of the time when the goods will be 
sold unless replevied or the rent and charges paid (t). 

Saoi. 11 . — Proceedings between Seizure and Sale, 

Sub-Sbct. I . — Impounding. 

Imponniiiog. 320 . ConBGquent upon the seizure follows the necessity to 
imprison and secure the chattels for safe custody until the cause of 
distress is satisfied or the period has elapsed at the expiration of 
which the chattels can be lawfully sold by reason of the tenant 
failing to replevy them (a). This imprisonment, called impounding, 
places the goods in the custody of the law, and thenceforward the 
custodian is a legal gaoler and protected in his possession as an 
officer of the law. If before the cnattels are impounded the tenant 


fo) Whitworth v. Madm (1847), 2 Cor. & Kir. 517. 

( p) This is generaUy dono by furnishing a copy of the inventory as before 
mentioned. The distress must be restricted to the articles comprised in tho 
inventory {SimB v. Tuffs (1834), 6 0. & P. 207), and the fact that goods not 
coinprisw in the inventory have been discovered after the notice was given 
will not justify including them in the distress {Bishop v. Bryant (1834), 6 
0. & P. 484). The mere fact that articles not distrainaole, e.g.^ fixtures, are 
included in the list does not give rise to a cause of action {Beck v. Denbigh 
(1860), 6 Jut. (N. 8.) 998). 

{(f) Ktrhy v. Harding (1831), 6 Exoh. 234. In one case a notice referring to 
an inventory naming one article and adding and any other goods and effects 
that may be found in and about the said premises was held suflBcient where 
the intention was to distrain everything {Wdkeman v. Lindsefj (1850), 14 Q. B. 
625). But the decision was arrived at roluctantly, and Eklk, J., observed, “ I 
think brokers would act very incautiously were they to adopt a general form 
of notice which tho court now holds to be sufficient with groat reluctance." 
And a notice concluding with the words *‘and all other goods, chattels, and 
effects on the premises that may be required to satisfy the above rent with the 
necessary expenses ” after a speoihe enumeration was hold too vague to include 
anything beyond the ai-tioles onumorated {Kerhy v. Harding^ supra). 

(r) Whitworth v. Madm (1847), 2 Oar. & Xir. 517; Trent v. Hunt (1853), 9 
£xch. 14. 

(s) Omitting to state that the goods are impounded will not make the 
impounding void {Tennant v. f’leW (1857), 6 £. & B. 336), 

(#^ The omission to jpve the requisite notice makes it irregular to sell, but 
does not render the distress illegal (Trent v. Hunt, supra; Lucas v, Tarletoti 
(1858), 3 H. & N- 116; liobinsm v. Waddington (1849), 13 Q. 11 753), so that 
if, notwithstanding the want of notice, the landlord sella, person aggrieved 
thereby shall recover for any special damage he may have sustained (Distress 
for Bent Act. 1737 (11 Geo, 2, o. 19), s. 19). 

(a) In former times when e distress could only be detained as a pledge the 
period of detention was ind^iimte and dependent upon the will of the tenant to 
redeem the ohattels. When the statutory right of sale was given in respect of 
goods dietraixied it was provided, in order to enable the tenant to replavi^ftt 
the goods should not be sold for at least five days after seizure and notico 
given of tiis distress (2 Wi|l. A Mar., o. 6, s. 1) extended to fifteen days {see 
p. 182, peril. In the msantune the law requires the landlord to see that the 
goods are kept sajely. 
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tenders a sufficient amount for rent and coBft» it will be unlawful 
to proceed further with the distress (6). 

Chattels may either be impounded on the premises or removed 
to a pound off the premises (c). A pound is either overt (open over- 
head) or covert (covered overhead). 

321 . There are two exceptions to the right to impound off the 
premises. First, sheaves or cocks of corn, or corn loose or in the 
Btraw, or bay cannot be removed from the premises, but must be 
impounded where found (d) ; and, secondly, growing crops must 
after they are cut be placed in a proper place on the premises, and 
cannot be removed except in default of there being a proper place 
on the premises (e). In that case notice of the place where the 
thing distrained is deposited must, within one week after the 
depositing thereof in such place, be given to the tenant or left at 
his last place of abode (/). 

322 . When chattels are impounded off the premises the seizure 
and removal to the pound are distinct acts with an appreciable 
interval between, and it is possible to say when the chattels reach 
the inside of the pound. When the goods are impounded on the 
premises the seizure and the impounding are practically concurrent 
acts, and if when a distress has been made and inventory taken a 
man is left in possession, it is sufficient evidence of an impounding, 
though the goods are otherwise undisturbed (ff). 

323 . When goods are impounded on the premises the landlord 
ought not to deprive the tenant of the whole bouse, but should put 
all the goods seized into one or more rooms, unless the tenant 
consent to their being left in their ordinary position, of which 
consent very slight evidence will be sufficient (fc). 

Cattle may be impounded in the open held by properly securing 
the gate (t). 


(h) Verive v. Beasley (1S31), 1 Mood. & R. 21 ; see p. 163, ante, 

(c) Formerly the practice was to remove goods to the publio pound, as a 
(liKtress could only be im])Ounded on the premises with the consent of the 
tenant. The Distress for Bent Act, 1737 jfll Qroo. 2, c. 19), s. 10, authorises 
impounding on the promises. And now distresses ate usually impounded on 
the premises unless the tenant otherwise requests, as publio pounds have prac- 
tically ceased to exist except as dUapidatod curiositieB. 
id) Stat. (1689) 2 Will. A Mar,, c. 5, s. 2. 

(e) Distress for Bent Act, 1737 (11 Goo. 2, o. 19), s. 8. 

(/) Ibid., 8. 9. 

(^) JohTison V. (1869), 2 E. & E. 260; Jones v. Biemstetn^ [18991 I 

Q- ii. 470, per Ohannbll, J., at p. 473, affirm^ [1900] 1 Q. B. 100, 0. A.; 
and see Firth v. Burma (1793), 6 Term Eep. 432. 

{h) Tennant r. Field (1867)^8 E. & B. 836; Washbarn v. Black (1774), 11 
^aat, 406, n. (the only evidence of consent in the latter ease was that the 
tenants wife said how much obliged she was to the bailiff, who had acted like a 
gentleman). And in no case slmuld the whole house bo ^ked up U) tlie 
exclusion of the tenant unless it is necessary to Uie safe keeping of the distress 
(H"oo(2f ▼. Durrant (1846), 16 M. & W- 149; Cox v. Painier (1837). 7 C.&B. 

; Etherton v. PoppleweU (1800), 1 East, 139 ; Walker v. Wixdcoii (1836), 8 
A P. 35^. ;^sii m an extreme case, rather than lock up the whole of the 
P ^hos ^ goods should be remov^ to some convenmnt place off the 
IFndma (AnM T. Aehfarih {\m), 29 L. 2^. 

(f) Oliwswin V. Skke (1842)^ Ok. A If. 266. mere flie landlosd^sagenl 
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324. In impounding off the premises the distrainor most sdeet 
a suitable pound. Cattle may be impounded in a pound overt, but 
furniture and goods liable to be damaged by wet weather or to be 
stolen must be placed in a house or other pound covert (/c). 

Impounding is for safe custody, and the distrainor is answerable 
for the condition of the pound at the time the chattels are put in. 
He must at his peril take care that the place (oven though it may 
bo a public pound) is in a fit and proper state, and he is liable for 
the loss of or injury to the distress if it is not (1). If cattle are tied 
in the pound and strangle themselves the landlord will be liable, but 
be is not liable if they die by the act of God (m). 

326. Whether impounded on or off the premises, the landlord may 
not use or work the goods or cattle impounded. To this rule there ia 
the exception of chattels in respect of which use is necessary for the 
preservation of the thing distrained and is really for the benefit of 
the owner, as in the case of milch cows, which may be milked (»{). 
The distrainor may permit the tenant to use the chattels while 
impounded, and even license their removal for a temporary 
purpose (o). . 

326. When the landlord impounds the goods upon the i-wemises, 
merely leaving them there without anyone in possession is 
sufficient custody, for they are in the custody of the law (a). If he 
abandons thorn, then the possession reverts to the tenant. Whether 
or not his acts amount to an abandonment is always one of fact when 
the point arises (i). If he puts a bailiff in possession it is not 
necessary that such bailiff should retain continuous physical 
poBsession (c). 

Sub-Seot. 2. — Appraument. 

327. An appraisoment of the chattels distrained as a condition 
precedent to a sale (d) is only necessary, first, when the tenant or 


went into a field where the cattle wore and placed his hand on one of them 
saying he distrained the whole, and counted them, and next morning left with 
the tenant a notice stating that he had distrained the cattle ILereuiider men- 
tioned and had impounded them on the premises, this was held to constitute an 
impounding {Thomas v. Harries (1840), 1 Man. & G. 695). 

(k) Oo. liitt. 47 b. It seems doubtful if chattels can be brought back to the 
premises for the purpose of impounding after they have once been impounth'l 
off the promises (Smith v. Wright 30 L. J. (EX.) 313, jper Bbamwell, 1> , 

at p. 815). 

(f). Wilder V. Speer (1838), 8 Ad. & El. 547 ; Bignell v. Clarke (1860), 6 H. & 
N. 485. 


(m) rasper V. Edwards {l*t 02) y 12 Mod. Hep. 058. See also title Animals, 
Vol. I., pp. 382 et seq., as to the procedure of ‘impounding cattle ; and as tu 
feeding impounded cattle, see ibid,, p. 384. 

(n) l^shawe v. Coward (1607), Cro. Jac. 147 ; Bac. Abr. tit Distress, D* 

(o) Kerhy ▼. Harding (1851), 6 Exch. 234. 

(a) Swann t. Folmmm (Earl) (1828), 8 B. & C. 456. 

(5) Ltmeden v. Bnmett, [1898] 2 Q, B. 177, 0. A. 

(c) Sannisier v. Hyde (1860), 2 E. E. 027 ; .Tones ▼. Biernstein^ [1899] 1 
0. B. 470 ; affirmed [19^] 1 Q. B. 100, 0. A. ; and eee Kemp Ohrisirmu 
(1898), 79 L. T. 233, 0. A. , 

(d) Under stat (1689) 2 Will, ft Mar., o. 5, s. 1, before a distress 
be sold the distrainor was required with the sheriff or under-aheriff 
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owner of the chattels by writing requires sttoh appraisement to be Mot* ti. 
made (<) ; and, secondly, in the case of growing crops (/). 'When PieceedHagi 
appraisement is still necessary to be resorted to, the appraisers behMiR 
must be reasonably competent, though not necessarily professional, 
appraisers (g), and they must be disinterested persons (h). •*“**“*•• 

Two appraisers are necessary, whatever the amount of the rent, 
unless the tenant consent to one acting (i). The appraisement, which 
is usually written at the foot of the inventory, must be properly 
stamped (k). 


Sect. 12. — Effect of Bankruptcy, Winding-vp, Execution and 

Receivership. 

Sub-Seot. 1. — Bankrupt Tenant 

328. The bankruptcy of a tenant does not place his goods in Bankruptoy 
custodia legis so as to prevent a distress by the landlord (/). It of tenant 
merely restricts the right of distress so far as antecedent rent is 
concerned (m). Under the Bankruptcy ActB(n), after the com- 
mencement of the bankruptcy the landlord can* only distrain upon 

the goods and chattels of the bankrupt for six months* rent accrued 
due prior to the date of the order of adjudication, but the landlord 
may prove under the bankruptcy for any surplus for which the 
distress may not have been available (o). 

329. The right to distrain upon the goods of a stranger is not Bfrectof,a» 

affected by the Bankruptcy Acts, consequently the landlord's right wgardagoodi 
of * itraDgot. 

the oonstablo of tho hundred to cauee the goodH to be appraincd by two 
bworu appraieere. So much of the Act as required the aBdiatance of the sherilf , 
uiider-Blicriil, and constable was repealed by the Parish Constables Act, 1872 
(35 & 36 Viet. c. 92), 8. 13, and the repeal of the rest of the requirement of the 
Act 08 to appraisement at all except upon a requirement was effected by the 
statute mentioned in the next note. 

(fl) Law of Distress Amendment Act, 1888 (61 & 62 Viet o. 21), s. 6. For 
forms of request and appraisement, see Eooyclopoodia of Forms, Vol. VII., 

P‘ '^02. 

(/) The reason for appraisement in tills case is the statute which makes 
growing crops distrainable (Distress for Rent Act, 1737 (11 Ooo. 2, c. 19), s. 8), 
which provides that they are to bo appraised when ^jut and gathered and not 
before, and the abolition of appraisement which was effected by a qualitiod 
repeal of stat (1689) 2 Will. & Mar., o. 5, does not refer to the later statute. 

M Jhden v. Byton (1848), C C. B. 427. 

A) Thiis the landlord cannot bo one of the appraisers {Lyon v. IFe/don (1824), 

2 Bmg. 334), nor can the bailiff who made the distress {Westwood v. Cowne 
(1816), 1 St^k. 172; Jloekt v. Jlills (1887), 3 T. L. R. 298). But where the 
broker has to save expense valued the goods at the instanoe of the person dis- 
trained upon, the latter cannot afterwards complain of it {Bishop y. Bryant 
(1834), 6 0. & P. 484). # 

(i) Alim V. Flicker (1839), 10 Ad. & Bl 640. 

{k) See Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 24, and schedule. 

(i) Briggs v. Sowry (1841), 8 M. & W. 729, 739. 

^ (m) Be Mackenzie, Ex parte Hertfordshire {Sheriff), [18993 2 Q. B. 666, 673, 

(n) Bankrnptey Act, 1883 (46 & 47 Vk>t. o. 62), s. 42 ; and Bankruptcy Act, 

1390 (43 A 64 vici o. 71), s. 28. As to the commencement of a banldp^toy, 

•ee Be Bwrrmus, Ex parte Whyte, [1908] 2 E. B. 330. 

(e) See, further, title BkNKRtrFTCT akd lKBOi.v£?«cr, VoL II., pp^ 221, 291 
and Be GriJ^h, Ex parte Offkial Beeeiver (1897), 69 L. J. (U. B.) 763. 
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to disteain upon Buoh*goods extends to the full period of six years’ 
arrears (p). And inasmuch as the discharge of a bankrupt is 
• merely to release the bankrupt, and not to extinguish the debt or 
collateral remedies, it does not prevent the landlord from realising 
goods of a stranger distrained on the premises of the bankrupt 
after his discharge {q). 

330. The landlord may distrain at any time while the goods 
remain on the premises, even after they have been sold, if not 
removed (r). A person who at the request of the creditors pays 
off a distress after and even with notice of the bankruptcy may 
be recouped out of the estate before the creditors receive any 
dividend («). 

Payment of rent to the landlord under a threat of distress, even 
after an act of bankruptcy, is unimpeachable (t), and even though 
there are at the time no goods upon the premises which the landlord 
could distrain (a). 

In the case of a distress made before the bankruptcy the landlord 
may lose the benefit of it, if, after seizure, he allows the goods to 
remain on the premises so as to he in the reputed ownership of the 
tenant at the commencement of his bankruptcy (b). 

8ub-S£0T. 2. — Company in Liquidation, 

331. Where a company is being wound up by the court or 
Bubjeot to the supervision of the court, any distress put in force 
against the estate or effects of the company after the commence- 
ment of the winding-up is void if levied without the leave 
of the court (c). In the case of a company being wound up 
voluntarily the court also has the same power as in a compulsory 
winding-up, upon tho application of the liquidator, to control the 
landlord’s exercise of his right of distress (d). In all cases persona 
seeking leave to distrain must show good reason why they should be 
allowed to do so (&). 


(p) BrocUehur^i v. Lawe (1657), 7 E. & B. 
App. Oas. 363, F. 0. 
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Newton v. Scott (1842), 9 M. <& W*. 434 ; 10 M. & W. 471, Ex. Oh, 
Nccjpirte Flummer (1739), 1 Atk. 103. 

^ ^ Ro Humphreyi^ Ex parte Kennard (1870), 21 L. T. 684; Re Ayshfvrd, 
Ex^rU Lovering (1887), 36 W. B. 652 ; Re Jermyn, Ex parte Elliott (1838), 
3 Mont. & A. 664. 

(t) SteveMon y. Wood (1805), 6 £sp. 200. 

la\.Jtfavor v. Qroome (1823), 1 Bing. 261. 

(ft) % Deane, Ex parte ShutUeworth (1832), 1 Deao. & Oh. 223. As to the 
effect of execution before bankruptcy, see p. 1 76, poaf. 

(<^ Oompanios (Consolidation) Act, 1908 fs £d^ 7, o. 69). s. 211 ; Re Exhall 
(m Mining Co., Lid. (1864), 4 De G. J. & Sm. 377, 0. A. ; Re Lancaehire Cotton 
Spifininig Co., Ex parte Carndty (1887), 85 Oh. D. 656, 0. A. The leave is always 
necemiyf for the Judicature A<^ 1875 (38 A 39 Yiot. c. 77), s. 10, which imports 
certain bankruptcy rules into winding-up, does not extend the provisions of the 
Bankrvffitqf Acts so as to give the landlord a right as of course to distrain for six 
months^ient in arrear befere the winding-up order {Re Coat Oomumere Aesocia^ 
tion (1876)^ 4 Oh. D. 625 ; Thomte v. Eateni Lionite Co. (1881), 17 Oh. D. 250, C. AO* 

(d) Re Romdwood Colliery Co., Lee v. Bomdwooa OMieiry Co., £1897] 1 Ch- 
873, 0. A. 

(e) Be Biggmehaw MiRe and Oo., [1896] 2 Oh. 644, 0« A. 
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333. Where the distress has already beeh )ened» but not com«> 
pleted by sale before the commencement of the winding-up, the 
court favours the landlord, and the distress will be allowed to 
proceed, unless there are special reasons rendering this course 
inequitable (/)• 

333. The principles upon which leave to proceed with a distress 
have been granted or refused are as follows : — 

(1) Leave will not be given to distrain for rent accrued due before 
the commencement of the winding-up, if the landlord is a legal 
creditor, and can prove for the rent in the winding-up (p). 

(2) The fact that the liquidator reiains possession afterwards for 
the purpose of winding-up will not entitle the landlord to distrain 
for rent accrued at the commencement of the winding-up, though it 
may entitle him to distrain for the subsequent rent (ft). 

(8) For rent accrued after the commencement of the winding-up 
leave to distrain will be given, if the liquidator has retained 
possession for the purpose of winding-up, or if he has used the 
property for the purpose of carrying on the company's business, or 
has kept the property in order to sell it or to do tlje best he can 
with it(t). But it is not sufficient that the liquidator has merely 
Abstained from any effort to get rid of the property (ft) ; nor will 
leave be given because the liquidator has derived some indirect 
advantage from the tenancy (/). And if the liquidator has kept 
possession by arrangement with the landlord and for his benefit, as 
well as for the benefit of the company, and there is no agreement 
with the liquidator that he shall pay rent, the landlord is not 
allowed to distrain (m). 


(/) Be Rotmdwood Colliery Co,^ Lee v, Roundwuod Colliery Oo.y [1S971 1 Oh, 
373. 0. A. 

((/) Re Coal ConaumerB ABBociation (1876), 4 Oh. B. 625 ; Re North Ycrkahire Iron 
Co. (1878), 7 Oh. D. 661 ; Re Bridyewater Engineering Co. (lii ’P), 12 Oh. D. 181. 
But the court cannot restrain a distreRS where the company in not the tenant of 
the landlord, as where the company has taken possession of the premises under au 
apeement for an assignment [Ue Lwndy Granite Co., Ex parte //eo?;an (1871 ), 
6 CJh. App. 462), or where the lease is held by a trustee for the company [lie 
United Service Stores (1878), 8 CJh. B. 616, 0, A. ; Re Traders' North 
Staffordshire Carrying Co., Ex parte North StafordaEire Rail. Co. (1874), L. B. 
19 £q. 60, 65), or the company is an undertenant [Re Carriage Co-operative 
Supply j^SBociation, Ex parte C7cmcnc« (1883), 23 Oh. D. 154), And where the 
landlord is not a legal creditor of tho company he cannot be deprived of ins 
light of distress by an ofier by the liquidator to allow him to prove for the lent 
(Re Regmt United Service Stores, supra). 

(h) Re North Yorkshire Iron Co., supra; Re Brown, Bayley, amd Dixon, Ex 
P^rte Rdberts and Wright (1881), 18 Oh. B.649 ; Be South Kensington Co-operative 
Stores (1881), 17 Oh. B. 161. 

(0 Jw Oak Pits Colliery Co. (1882), 21 Oh. B. 322, 330, 0. A. ; Re Lmidy 
Granite Co., Ex parte Heavan (1871), 6 Oh. App. 462; Re North Yorkshire Iron 
Co., Re Silketone and Dodworth Coal and Iron Co. (1881), 17 Oh. B. 158. 

In Bu^ a case the rent is oonflidered one of the expense# of the winding-up. 
And placing a caretaker on the property in the hope of obtaii^g a better 
ptice for it by waiting and with a view to preventing it from Buffering damage, 
hut not of carrying on the business or selling it as a going concern, is sufficient 
reason for leave being given {Re Blazer Eire Lighter, Ltd,, [1895] 1 Oh. 402). 

(ft) Re Oak Pits (Mtury Oo., mma, at p. 381. 

(0^-8# Nome amd Land Invetitment Trust, Ex parte Smith (1894), 42 W. B. 672, 
Cw) JBi iViflf OoRdery Oo., eupra, per LBrnuEV, L. J., at p. 330 ; Rs Rtogreee 
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334. Where the Winding-up occurs daring the currency of a 
quarter or half-year the rent is apportioned, and leave to distrain 
will generally be limited to so much of the rent as has accrued since 
the commencement of the winding-up, leaving the landlord to prove 
for the rest (/*)• But where the landlord has a power of re-entry 
for rent in arrear and claims to exercise his power unless his rent 
is paid in full, the liquidator, if he remains in possession, will be 
ordered to pay the rent in full (o). 

Kent payable in advance may be distrained for after the winding- 
up. But this is apportionable, and the liquidator must pay in full 
in respect of the time he continues in occupation, and the landlord 
must prove in the winding-up for the rest (p). 

335. The landlord’s distress will not be interfered with, whether 
the rent accrued before or after the winding-up, if there is no 
privity between the landlord and the company, «.</., when the 
chattels of the company are merely on the premises of the 
tenant (q), nor where the company is not the legal tenant of the 
premises (r), nor where the goods are those of a stranger to the 
landlord on the company’s premises (s). Where the goods for 
all practical purposes have ceased to be the goods of the company, 
as when the goods to be distrained are mortgaged to debenture- 
holders to an amount exceeding their value, ‘ the landlord is 
entitled to distrain (t), and it makes no difference to the landlord’s 
right that the debenture-holders are willing to release their 
security (a). 

It is doubtful whether leave to distrain will be given where 
the landlord has taken a collateral security, such as a promissory 
note, from the tenant (&). 

336. There is the same postponement to preferential payments 
in the case of a winding-up as in the case of bankruptcy (c). 

Sub -Sect 3 . — Execution against TenanU 

337. The levying of an execution upon the goods of a tenant 
places them in ciistodia legis and protects them from seizure by the 


Assurance Co,, Ex parte Liverpool Excliajige Co. (1870), L. B. 9 Eq. 370; 
Bridgeivater Enginteriny Co, (1879), 12 Ch. D. 181. 

(») Be South Ketisington Co-operative Stores (1881), 17 Ch. D. 161 ; Shackell 
A Co, V. Chorlion A Sons, [1895 J 1 Oh. 378. 

(o) , Silkstone and J)od worth Coal and Iron Co, (1881), 17 Ch. D. 15?^; 
General Share and Trust Co, v, Weiley Brick and Pottery Co. (1882), 20 Ch. D. 
260, 0. A. 

(p) Shackell A Co, V. Ohorlton A Sons, supra, • 

(q) Be Traders' North Staffordshire Carrying Co,, Ex parte North Stajffordshirs 
Bail, Co, (1874), L. B. 19 Eq. 60. 

(r) See p. 173, note {g), ante, 

{$) Be Traders' Nyrth Sta ffordahire Carrying Co., Ex parte North Staffordshirs 
Bail, Co, (^1874), Ti. U. 19 Eq. 00, per Jessbl, M.R., at p. 68, 

(^) Be ^ew Citg Constitutional Club, Ex parte Pursskl (1887), 34 Ch. D. 646, 
C. A. ; Be Eurpuks Oyde Fittings Co,, [1900] 2 Ch. 731. . 

(u) Be New City ConstituHoftai Club, Ex parte Pursaell, supra* 

(b) Re Ilarpur's Cycle Fitiings Co,, supra, 

(c) See title OoMPAiaES, Voi. V. 
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laadlord (<I), except in the case of distressi bj the Grown (<>) OE 
when the execution is collusive (/). But the execution creditor 
may waive his rights (g). 

338. In general goods seized by the sheriff under High Court 
process cannot be removed until any arrears of rent (not exceeding 
one year) have been paid by the execution creditor. This in effect 
impounds the goods on the premises for the benefit of the landlord 
until the rent is paid {h). 

The provision does not apply to executions at the suit of the 
landlord {i), nor to executions against a sub-Iesseo, so as to 
enable a ground landlord to claim the benefit of the Act on an 
execution against an underlessee (k). But a sequestration has been 
treated as an execution within the equity of the statute {1). The 
provision is not confined to goods and chattels which are distrainable 
in point of law, but casts the duty upon the sheriff to take care 
that the goods seized are not removed until the Act is complied 
with ( 771 ). But inasmuch as the goods of a stranger are not liable 
to execution, the statute confers on the sheriff no power to seize 
such goods or to apply the proceeds of sale tliereof in payment 
of the rent(?i). Should he seize and remove goods belong, 
ing to a stranger, he will be liable for a year’s arrears of rent, 
as ho has taken off the premises that which the landlord had 
the right to distrain ( 0 ), and he will also be liable to account 
to the real owner wdiether he has paid the landlord or nc>t(p). 

339. If two executions are levied the landlord cannot have a 
year’s rent on each (q), 

340. Further, it may be taken to be now established : (1) That the 
restriction upon removal does not apply except in the case of a sub- 
sisting tenancy (r). But, provided it be subsisting, it may be a 
tenancy created by an attornment in a mortgage deed («), or by a 

{d) Be Maclcemie, Ex parte Hertfordehire {Sheriff), [189J7] 2 Q. B. 666, 673, 
C. A.; see Co. Litt. 47 a; Gilbert on BistreseeH, 44, 46; Wharton v, Naylor 
(1848), 12 Q. B. 673. 

(e) R. V. Cotton (1751), Bark. 112, confinning 72, v. Bale (1719), cited i5/(2.,p. 141 ; 
A.-O, V. Leonard (1888), 38 (^h. B. 622; see also 72. t. Hill (1818), 6 Price, 10. 

(/) Smith V. Bussell (1811), 3 Taunt. 400. 

(y) Seven v, Mihill (1766), 1 Keny. 370. 

(h) Landlord and Tenant Act, i709 (8 Ann. c. 14 (Ruff. c. 18 in Revised 
Stiitutea, 8. 1) ). As to a receiver being “ a landlord within s. 1, see Cox v. 
Harper (1910), 26 T. L. R. 264, C. A. 

(i) Taylor v. Lanyon (1830), 6 Bing. 636, 644. 

(A) Bennetts Case (1727), 2 Stia. 787 ; but see Thurgood '^.Richardson (1831), 
7 Bing. 428. 

(/) Dixon V. Smith (1818), T Swan. 457. 

(m) Biseleyy. Ryle (1843), 11 M. & W. 16; see Smallman v. Pollard (1844), 
6 Man. & 0. 1001, 1009. 

! «) Beard v. Knight (1868). 8 E. & B. 866. 
o) ForsUr v. Coohson (1841), 1 Q. B. 419. 
jp) White T. Binstead (166^, 13 0. B. 304* 
q) Bod V. Saxhy (1735), 2 Stra. 1024. 

(n Coxy. Leigh ( 1874 ), L. B. 9 Q. B. 333 ; Hoiason y. Qascoigre ( 1821 ), 5 
B. & Aid, 88. It does not, ^erefqre, apj;^ when the tenancy has determined 
kefoire the Mzuie, tibongh within six moi4inaof it (Cox v. Leigh, supra\^ 

(s) Fain v. Batiedge (1860), 6 H. & N. 249. 
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stipulation in a purchase agreement under which the purehaser 
takes possession and pays a fixed yearly rent until completion (t). 
(2) The tenancy must one to which the right of distress is 
incident~-that is to say, it must be at a rent certain and presently 
distrainable for (a). (8) The rent must be rent actually due at the 
time of seizure (6), and not that which accrues afterwards, though 
possession be retained by the sheriff {c). If it is due it is immaterial 
that it is reserved payable in advance (d), and the full rent may be 
claimed though the landlord has been accustomed to remit portion 
to the tenant (e). If the landlord is induced to withdraw a distress 
on the tenant’s false assurance that a particular debt is satisfied, 
and subsequently execution is levied for the debt, the landlord is 
entitled to his year’s rent under the statute (/). The landlord pro- 
tected by the Act is the person immediately entitled to the rent, or 
the person who has a title upon which he can recover in ejectment(jgf). 

341. When an execution is followed by the bankruptcy of the 
tenant, the latter does not deprive the landlord of his right 
acquired under tha Act. Therefore the sheriff who sells the goods 
of a judgment debtor is justified in paying to the landlord a 
year’s arrears of rent, notwithstanding he has had notice of bank- 
ruptcy proceedings before he had notice of the landlord’s claim (A). 
The only exception is where the execution is rendered void by the 
bankruptcy, and the landlord has not distrained (t). Where the 
sale does not take place until after notice of the bankruptcy, the 
sheriff should decline to proceed with the execution until the land- 
lord has been satisfied (j ). 

342. The sheriff does not infringe the statute unless he removes 
or permits the removal of the goods without satisfying the rent (fc). 
There must be an actual or constructive removal. It is not 
sufilcient that the goods have been seized and sold if there has been 
no removal (/). The statute is, however, infringed by the removal 

{i) Saundera v. Mtisgrave (1827), 6 B. & C. 624. 

faV Riaeley v. Ryle (1843), 11 M. & W. 16, 25. 

[h) Gwilliam v, Harker (1816), 1 Price, 274. 

(r) Hoakins v. Knight (1813), 1 M, & S. 246 ; Reynolds v. Bar/ord (184 4), 7 Man. 
& G. 449 ; Re Benn Davis, Ex f arte Pollen {Truetces) (1886), 55 L. J. (q. B.) 217. 

({f) JIarriaon v. Barry (1819;, 7 Price, 690. 

(e) Williams v. Lewsey (1831), 8 Bing. 28. 

?/) Wollaston v. StaJI'(rf'd (1864), 16 0. B. 278. 

m Cdher v. Speer (1820), 2 Bred. & Bing. 67 ; and an action may be brought 
by tne administrator of the landlord {Palgrave v. Windham (1719), 1 Stra. 212), 

S rovided administration has been panted and demand of the rent made before 
^ 0 goods have been removed {Waring v. Dewberry 18), 1 Stra. 97). 

(A) Re Mackenzie, Ex parte Hertfordshire {Sheriff), [1899] 2 Q. B. 566, 0. A. ; 
Re Driver, Ex parte Official Receiver (1899), 80 L. T. 841, n., 0. A. ^ generally 
as to the efiects of bankruptcy, p. 171, anU, and title BAmmuPTOT Aim 
Insol VBNCT, Yol. It. pp. 221, 201 et seq, 

(t) Mackenzie, Ex parte Herefordshire {Sheriff ), eupra, at p. 676, commenting 
on Lee v. Lopes (1812), 16 East, ^0 ; Oethin v. Wilks (18^), 3 Dowl. 189. 

(/ ) Re Driver, Ex parte Official Rcc/nwr, svpra, 

(A) Re Benn Davie, Ex parte FcRen {Trustees), supra. 

SmaUmon v. Pollard 6 Man. ft G. 1001 ; White T. Binekad (f868]» 
»aB.304. 
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of aoy portion of the goods seised (m), and if onee removed tin Bsovi ». 
wrong cannot be purged by the subsequent return of the goods te Mhoi tf 
the premises (n). A landlord waives the benefit of the statute by BwdwptWft 
consenting to the removal, even if given upon the faith of an under- ' 

taking to pay the rent which is unfulfilled (o). ***• 

343. If the sheriff relinquishes possession of the goods, the pos- Beiiaqnlihtiig 
session reverts to the original owner, and they may be distrained (p), ponoi^. 
and so they are distrainable if not removed within a reasonable 

time after sale by the sheriff (q). 

344. The sheriff is under no obligation to inquire whether any What is 
rent is in arrear, and he is under no liability to the landlord for not 
keeping the goods, unless informed that rent is due (r). But if the 
sheriff has notice before the goods are removed that rent is due to 

the landlord, and nevertheless does not keep the goods on the 
premises, but sells them without paying the landlord, the sheriff 
becomes liable to the landlord for the wrongful removal (»). And 
express notice is not necessary, it is sufficient if he have knowledge 
of the claim (t) ; and if he be informed by notice'that rent is due the 
form of the notice is not material (a). The notice is in time while 
the goods or the proceeds of sale remain in the sheriff’s hands (6). 

When the claim is made by the landlord the sheriff must ascertain 
that the relationship of landlord and tenant exists, and that rent is 
really due, and ho is entitled to see the lease if there is one (c). If 
the relationship is established, slight proof of rent in arrear will 


(m) Colyer v. Speer (1820), 2 Brod. & Bing. 07. 

(w) Laner. Crockett (1819), 7 Price, 5G6, Ex. Cli. ; Wren v. Stokes, [1902] 1 
I.R 167, 0. A. 

(r>) Rotherey r. Wood (1811), 3 Camp. 24. 

{p)Ackland v. Paynter (1820), 8 Price, 95; Bagshawes, Ll I, v. Beacon, [1898] 
2 Q. B, 173, C. A. ; Re Mackenzie, Ex parte Iltrtft/rdahire {Sheriff), [1899] 2 Q. B. 
566, C. A., at p. 675. In Cropper v, Warner (1883), Oab. & El. 152, where a 
landlord knew that a sheriff had withdrawn merely temporarily under an 
arrangement between a claimant and an execution creditor, and that inter- 
pleader proceedings were still pending, he was held entitled to distrain. In 
Blades v. Arundale (1813), 1 M. & S. 711, a sheriff’s officer was held not to be in 
IK)8sesBion when he nad locked the writ in a drawer and gono away with the key 
without leaving anyone in charge. In St JfMs College (Oxford^ v. Murcoti 
(1797), 7 Term Eep. 269, where a sheriff’s officer was in possession under an 
outlawry, but made a distress for the landlords, and the outlawry was rescinded, 
the officer was held bound to pay the proceeds of the distress to the distrainors 

(q) Re Benn Davis, Ex parU PdUn {Trustees) (1885), 65 L. J. (c* b.) 217; 
Peacock v. Purvis (1820), 2 Brod. & Bing. 362, at p. 367 ; Wright v. Lewes (1834) 

I AdL & El. 641. 

(r) Bb Mackenzie, Ex partt Hertfordshire (Sheriff), supra, at p. 674; Waring 
Dewberry (1718), 1 Btra. 97; Palgrave v. Windham (1719), 1 Stra. 212; 

^rniU V. GameU (1820), 8 B. & Aid. 440. 

(») ReMadeenzie, Ex parte Hertfordshire (Sheriff), supra; BUdey v. i2y^e(1843), 

II M. is W. 16; Andniws t. Dixon (1820), 8 B. & Aid. 646. 

(0 Ihid, For form of notice to sherift, Bee Encyclopaedia of Forms, YoL VIX 9 
706. 

W (kiyer v. Speer, eupra. 

(2;) ArmiU t« (farneti, supra* 

^4 de tg s teiimr. Ohedlis (1347)9 1 Bxch . S79 ; Keightleyt* Birch (18M)» 3 Oaatp. 
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generally be accepted, but he is bound as between himself and the 
execution creditor to ascertain whether the rent is due (d), 

345 . Whore notice has been given to the sheriff by the landlord that 
rent is due, the sheriff should call upon the execution creditor to pay 
it, and should refuse to sell any of the goods until it is paid; even if 
there are goods upon the demised premises of a value many times 
exceeding the amount of rent due his duty is the same, and he should 
refuse to sell the smallest part of the goods until the claim of the 
landlord is satisfied (e). The landlord’s claim must be paid without 
any deduction for sheriff’s fees (/). The sheriff is not bound to 
advance the money to pay the rent out of hia own pocket. If 
the execution creditor declines to advance it, the sheriff may 
refuse to sell (^). But if the sheriff is willing to do so, he 
may sell and pay the landlord’s rent and apply the surplus, if 
any, in satisfaction of the debt, and if there is no surplus may 
return nulla bona (k). He should not adopt the latter course 
if ho had notice of the tenant’s bankruptcy before the 8ale(i). 
If no one will pay tjie landlord’s rent the sheriff can withdraw and 
return mdla bona (k). When the goods on the premises are not 
sufficient to satisfy the rent lawfully demanded the sheriff should 
withdraw (/). When he withdraws the landlord can distrain for his 
whole rent (9/i). 

346 . If the sheriff infringes the statute and permits the removal 
of the goods before the rent is paid, and in consequence the landlord 
loses any part of his rent, tlie sheriff is liable at the suit of the 
landlord in an action on the statute for wrongful removal without 
paying him (n). 

The landlord lias no right to require the goods to be sold for his 
benefit, and if they are sold he cannot maintain an action against 
the sh(!riff for money had and received (o). No action will lie 
against the execution creditor, as he has nothing to do with the 
removal of the goods (j))- 

347 . The measure of damages in an action against the sheriff at 
the suit of the landlord is pn’wa fade the amount of rent (not 
exceeding a year) due, but it is competent to the sheriff to prove in 
mitigation of damages that the real value of the goods removed was 


(d) Frost V. Barclay (1887), 3 T. L. E. 617. 

(e) Thomas v. Mirehouse 19 Q. B. D. 563, per Lord Esheb, M.E., at 

p. 566. 

(f) Gore v. Oofton (1726), 1 Stra. 643. 

(g) Cocker v. Musgrove (1846), 9 U. B. 223 ; Thorltas v. Mirehouse, supra, 

(/fc) Ibid.; Wintle v. Freeman (1841), 11 Ad. & El. 539. 

(i) lU Driver, Ex parte Official Beceiver (1899), 80 L. T. 840. 

(k) Wintle V. Freeman, supva ; Be Macicenzie, Ex parte Hertfordshire (Sheriff), 
[1899] 2 a B. 566, 575, 0. A. 

(O Foster v. Hilton (1831), 1 Dowl. 35. 

(m) Re Mackenzie, Ex parte Hertfordshire {Sheriff), supra. 

In) Ibid, ; advert v. JoUffe (1831). 2 B. & Ad. 418. 

(o) Be Mackenzie, Ex parte Hertfordshire (Sheriffs, supra; Green v. 'Auitie 
(1812), 3 Camp. 260. ^ u/ r 

( Oodhsr v. MusgHws, supnu 
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not Bnffioient to pay the rent. All that the landlord has to prove 
is that the rent is in arrear, that the sheriff has had notice of thiii 
and that he has notwithstanding removed the goods. It then lies 
on the sheriff to show that the value of the goods removed was less 
than the rent to reduce his liability (q), 

348 . In the case of weekly and other tenancies for less than a 
year the arrears of rent which may be claimed upon an execution 
are further limited, for no landlord of any tenement let at a weekly 
rent shall have a claim or lien upon any goods taken in execution 
under the process of any court of law for more than four weeks’ 
arrears of rent ; and if such tenement shall be let for any other 
term less than a year the landlord shall not have any claim or lien 
on such goods for more than the arrears of rent accruing during four 
such terms or times of payment (r). 

349 . The statute forbidding the removal of goods by the sheriff 
without paying one year’s rent does not authorise a distraint on 
goods in custodid legis («). 

350 . Where a sheriff has, under the Sale of Farming Stock Act, 
1816, sold any straw, chaff, turnips, hay, or other produce under an 
agreement that the purchaser will expend the crops or produce for 
the benefit of the land, the landlord may not distrain on any such 
produce which has been severed at the time of such agreement, nor 
on any turnips drawn or growing thus sold, nor on any horses, 
sheep, or other cattle or beasts, or on any waggons or other imple- 
ments of husbandry kept or used on the land for the purpose of 
carrying out such agreement (a), 

361 . Where growing crops are seized or sold by a sheriff or 
other officer in execution, such crops, as long as they remain on the 
land, are subject to distress for rent which may accrue due to the 
landlord after any such seizure and sale, but only i.j default of other 
Bufficient distress (b), 

352 . The Landlord and Tenant Act, 1709, does not apply 
to goods taken in execution under thq warrant of a couuty 
court (c). 
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(y) Thomas v. Mirehouse (1887), 19 Q. B. I). 563. 

M Execution Act, 1844 (7 & 8 "Viet. c. 97), 8. 67. 

{s) Landlord and Tenant Act, 1709 (8 Ann. c. 18), s. 1 ; Wharton v. Naylor 
(1848), 12 Q. B. oY3, Patteson, J., at p. 679 ; see as to the effect of thi« iiLso 
v. Poliak (1811% 0 Man. & G. 1001; Jiiseley v. Byle (1843), 11 
M. & W. 16 ; Cocker v. musgrove (1846), 9 Q. B. 223 ; Thomas v. Mirehouse^ 
tapra. 

(a) Sale of Parminj^ Stock Act, 1816 (56 Geo. 3, c. 50), ss. 1, 3, 6. This pro- 
vision only applies where the crop has been severed before sale (see Wnyht v. 
Ihwes (1834), 1 Ad- & EL 641). See also Huit v. Morrell (1848), 11 Q. IL 425 and 
(in error) 438, Ex. Oh., as to the interpretation of this statute. See, goueralLy, 
title Aueioulture, Vol. I., p. 254. 

{h) Landlord and Tenant Act, 1851 (14 & 15 Viet. o. 26), s. 2. The decision 
hi Wharton v. Naylor (1848), 12 Q. B. 673, is therefore no longer law on this 
point. 

(c) See title Oovwtt Courts, Vol. Vfll., p. 663. 
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363. Where goods are taken in execution nnder any process in 
Adnjiralty. and a claim is made by the landlord for rent, a judge 
of that division has jurisdiction to adjudicate upon the claim, and 
all other proceedings must be stayed (d). 

Sub-Seot 4 . — Receiver in Poauesion, 

354. Where a receiver appointed by the court is in possession 
of the premises the rights of the landlord are not aiTected, except 
that before distraining he must apply to the court for leave to do 
BO (c). If a landlord is in possession before a receiver is appointed, 
he need not apply for leave to proceed with the distress ; and if 
he does apply he will not be allowed the costs of the application (/). 
No leave is necessary in a case in which a receiver in bankruptcy is 
in possession (g). 


Beot. 13 . — Sale of Distress* 

Sub-Sect. 1,— 7n General. 

355. Although at common law a distress for rent could 
not he sold (unless the distress was levied by the Crown), being 
only in the nature of a pledge or security, by statute any 
goods distrained for rent, which have not been replevied within 
five days after the distress and notice thereof, may be sold for 
the best price that can be obtained, towards satisfaction of the 
rent (A). 

Sale is optional and not imperative, and no action lies against a 
landlord for not selling (i) ; apparently, however, loose corn etc. 
and growing crops must, in default of replevy, be sold under and 
subject to the statutory provisions (/c). 


(d) Admiralty Court Act, 1861 (24 & 25 Viet. c. 10), b. 16. 

(e) Sutton V. lieea (1863), 9 Jur. (n. s.) 456, where it was said he should 
issue the distress waiTaut with directions not to execute it without further 
inutructions and then apply for leave ; liuaaell v. East Anglian Hail. Co. (1850), 
3 Mac. & Q. 104, 118. The a^jpUcatiou is made by summons in ch^bers 
in the action in whicli the receiver was appointed (Searl v. Choat (1884), 25 
Oh. I). 723, C. A.). See also title Receivers. 

(/) Engd v. South Metropolitan Brewing and Bottling Co.^ [1891] W. N. 31 ; 
Evelyn v. Lewie (1844), 3 Hare, 472, 175. 

(^) Be MayheWy Ex parte Till (1873), L. E. 16 Eq, 97 ; Be Mead, Ex parte 
Cochrane (1875), L. R 20 Eq. 282. As to receiver, see also pp. 130 — 131, 
ante. 

{h) Stat. (1689) 2 Will. & Mar., c. 5, s. 1 (the provisions of this statute 
apply to rents seek, rents of assize and chief rents^^and in fact to any kind of 
rent) ; Landlord and Tenant Act, 1730 (4 Ceo. 2, c. 2^, s. 5; Distress for 
Bent Act, 1737 (11 Geo. 2, c. 1^, s. 10; Co. Litt. (ed. Kaigrave and Butler) 
47 b; Com. Dig. tit. Distress, D, 7 ; 3 Bl. Com. 14. As to replevin, see 
pp. 181, 199,po5i. See also p. 118, ante. 

(t) PhUpott V. Lehain (1876), 35 L. T. 855, confirming Lear v. Edmonds 
0817), 1 j 8. & Aid. 157, and Eudd v. Bavenor (1821), 2 Rrod. & Bin|;. 662. 
Otherwise a landlord could never relinquish a distress by a^eement with his 
tenant. Shall’* and ** may*’ isi this particular statute are held to be permissive 
only, and not compulsory, 

(h) See judgment of court in Pii^oU v. BirUee (1836), 1 M. A W. 441, at p. 448 ; 
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356. The ezistenoe of a distress is, until •the sale, an answer la 
an action iOr rent, whether the distress be sufficient or not to 
satisfy the amount for which the distress is levied, for until sale, 
while the distress is being held, the debt from the tenant is 
suspended, although the property in the goods is not divested (1). 

On the sale of the distress, the proceeds of the sale are an instan* 
taneons executed satisfaction of the rent, vesting to that amount in 
the landlord, and the tenant has only an interest in the surplus fif 
any) (m). If the proceeds of the sale are insufficient to satisfy the 
landlord’s claim the landlord can recover the balance due by action 
or otherwise (n). 

357. Until sale, whether the statutory five days have elapsed or 
not, and even if the goods have been removed from the premises, 
the tenant has the right to replevy them (o) ; and a landlord ought 
uot to sell the goods after a tender of the rent and costs has been 
made at any time within the five days, and if he doos so he will be 
liable in damages (p). 

An agreement between a tenant and the distrainor relating to 
the disposition of the goods seized does not debar the tenant from 
claiming in an action damages for excessive distress (q). 

358. An irregularity in the sale will make the landlord liable to 
account not merely for the proceeds, but for the value of the goods, 
and the tenant will be entitled by way of surplus to the full value 


and see alRO, as to loose corn etc., sbat. (1689) 2 Will. & Mar. c. 5, s. 2. As 
to fimo and place of sale see pp. 182 — 183, post 

(/) Lehain v. Plnlpott (1875), L. E. 10 Exch. 242 (in which the earlier 
authorities are reviewed), confirming Edwards v. Kelly (1817), 6 M. & 6. 
204, per Bayley and Holroyd, JJ., at p. 209, and explaining Dawson v. 
Cropp (1845), 1 0. B. 961 ; the tenant, before sale, if I ? wishes to avoid 
sale, must take proceedings in replevin (see p. 199, post), and by this principle 
two concurrent actions on the same point are avoided. See also as to the pro- 
perty not boing divested, Iredale v. Kendall (1878), 40 L. T. 362, per Lores, J., 
at p. 363. 

(m) Moore v. Fyrke (1809), 11 East, 52. An undeiitenant therefore cannot sue 
his immediate landlora for value of goods distrained as being money paid to his 
nse. 

(n) Philpott Y, Lehain (1876), 35 L. T. 856; see also judgment of court in 
Lmain v. Philpott (1876), L. E. 10 Exch. 242, at pp. 245 and 246. 

(o) Jacob V. King (1814), 5 Taunt. 451. At common law the goods were at 
all times repleviable, and the statute did not change this right, until the 
property passed by sale. As to replevin, see p. 199, post 

(p) Johnson V. Upham (1859), 2 E. & E. 250, overruling Ellia ▼. Taylor^ 
(1841), 8 M. & W. 415 (see judgment of Lord Abikoer, U.B., at p. 418, as 
to malicious sale after tender). If this were otherwise the only way for a 
tenant to retain goods seized would be to go through a re^evin action, in 
which he would necessarily be defeated. Moreover, since the Eistress for Bent 
Act, 1737 (11 Geo. 2, o. 19), seizure and impounding are, as a rule, nearly oon- 
current. At common law after impounding a tender is bad (Firth v, Purvis 
(1793), 5 Term Eep. 432 ; Ladd v- Thomas (1840), 12 Ad. & El. 117; EUU v. 
Taylor (1841), 8 M. & W. 416 ; Tennant v. Fidd (1857), 8 E. & B. 336), 
The rule above stated is due to an equitable construction of the statute, see 
Johnson Ujpham, swprdy and ^ 153, ante» 

_ (?) Bdls V. Scare (1824), 1 Bing. 401 j WiJloughhy t. Bachhouu (1824), 2 
0.821; see also p. 197, post. 
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of the goods less fche^rent and charges (r) ; the value in sueh a 
case is a question for the jury, and the price reached at an 
admittedly fair sale is not conclusive (a). But no damages can be 
recovered if no special damage has accrued or if the sale is 
wholly void (c). 

359. After a landlord has directed a bailiff to withdraw* the 
landlord’s claim being satisfied, a bailiff may not sell any of the 
tenant’s goods for the payment of his fees and expenses, and if he 
does BO sell he confers no title on the purchaser (d). 


Sub-Seot. 2. — 2Hme for Sale, 

Time for sale. 360. The sale may not be held until five days have elapsed from 
the taking of the distress and notice thereof (e) ; the five days must 
be reckoned exclusively of the day of seizure, so that the sale cannot 
take place until the sixth day from the seizure, from which the 
computation is made(/). These five days, however (within which 
the tenant or owner of the goods distrained is entitled to replevy) (g), 
will bo extended to ‘a period of not more than fifteen days, if the 
tenant or owner of the goods gives a written request to a landlord 
or other person making the levy, and also gives security for any 
additional cost occasioned by sueh extension of time. But the 
landlord or such person may, with the written request or consent 
of the tenant or such owner, sell the goods and chattels distrained 
or part of them at any time before the expiration of the extended 
period (k), A landlord may remain in possession for an extended 


(r) Biggins v. Goode (1832V 2 Or. & J. 364 fsale without appraiseniontj ; Whit- 
worth V. Maden (1847), 2 Cur. & Kir. 517 (uo notice of distiess) ; Ularke v. 
Holford (1848), 2 tar. & Kir. 5-10 (oxcossivo disiress); Knight v. Egerton (1852), 
7 J'ixoli. 407 (sale without appraisomeiit). 

a) Smith v. Ashforth (1860), 29 L. J. (EX.) 259, per Mahtin, B., at 
p. 2(i0. 

(5) Rodgers v. Barker (1856), 18 0. B. 112; Lucas v. Tarleton (1858), 3 
n. & N. 116, where no damage had accrued owing to a sale too soon by one 
day ; see also Froudlove v. Twemlcnv (1833), 1 Or. & M. 326, where nominal 
damages wore entered owing to the form of the rule. 

(c) Owen V. Legh (1820), 3 B. & Aid, 470 (a case of premature sale of standing 
com and growing crops) ; see as to these p. 183, posf ; see also Beck v. Denbigh 
(1860), 6 Jur. (K. s.) 998. 

(d) Hardiog v. Hall (1866), 14 L. T. 410 (here the purchaser was hold liable 
in an action for conversion, although it was alleged that no such action lay in 
the particular instance, if tho tenant had stood by and allowed the sale to take 
place jvithout protest). 

(e) iStat. (1689) 2 Will. & Mar. c. 5, s. 1. As to notice of distress, see p. 166, 
nnte. 

(/) Robitmm v. Waddington (1849), 13 Q. B. 762^. which brings this rule into 
line with the general law ; compare Young v. IJiggon (1840), 6 M. & W. 49. 
Wallace V, King (1788), 1 ity. Bl. 13, is no longer law, nor is the statement 
made (as distinct from the decision) in Harper v. Tasicell (1833), 6 C. & P. 166, 
wliere the five days were construed as meaning five times twenty-four hours 
from the hour of seizxiro, 

(y) As to the replevy, see p- 181, ante; see also County Courts Act, 1888 
(61 & 52 Viet. c. 43), ss. 133—145. 

(A) Iiaw ol Dl^t ^088 Amendment Act, 1888 (51 & 52 Viet. o. 21), i. 6- 
The 8ec\iiity to be given by tho replevisor is settled by the county court 
registrar in accordance with the County Ooxirts Act, 1888 (51 & 52 Yiot. o. 43), 
•8. 135, 136. 
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period at the tenant’s request; such an ^arrangement, howevWt 
might, as affecting the rights of third parties, be found collusive (i); 

361. Growing crops, cannot be sold until they are ripe, and a 
sale when unripe is wholly void (fc). 

362. A premature sale involving no actual damage is an irregu- 
larity for which no damages can be recovered in an action (i). A 
lodger, however, has a right of action against a landlord who sells 
before the requisite five days, although he has not at the time served 
any declaration (m). Although the landlord cannot sell until the 
expiration of the five clear days, he may remain upon the premises 
a reasonable time beyond the five days for the purpose of selling 
the goods distrained; the amount of such reasonable time is a 
question of fact to be determined (if necessary) by a jury in each 
individual case (?t). A continuance in possession or retention of the 
goods for an unreasonable time may constitute a trespass, or at all 
events a wrongful act (o). 

Sub-Seot. 3.-— Place of Sale. * 

363. The sale of distress generally takes place where the goods 
and chattels are impounded (p), and if the goods are impounded on 
the premises chargeable with the rent they may be sold on such 
premises, and any person or persons whatsoever may enter on 
such premises for the purpose of taking part in the sale and of 
carrying off or removing goods on account of a purchaser (q). The 


(i) Harrison v. Barry (1819), 7 Prico, 690. In Fieher v. Alyar (1826), 2 
C. & P. 374, it was held that if the party distraining did not know which 
part of the goods seized wore those of a tenant and which were those of a 
lodger, the tenant’s request would justify a detention of the goods beyond the 
due date (this case has, howoyer, boon severely criticised i. Bullen on i)istro8B, 
2nd ed., at p, 189). 

{k) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), ss. 8, 9 ; see p. 133, ants, 
as to distress on growing crops under Distress for llent Act, 1737 (11 Geo. 2, 
c. 19 ). As to the sale of loose com under stat. (1689) 2 Will. & Mar. c. 6, s. 2, 
see Figgoit v. (1836), 1 M. & W. 441. As to ^ right to dain^es, see Owen 

V. Legh (1820), 3 B. & Aid. 470; Proudlove v. Twemlow (1833), 1 w & M. 326 ; 
Itodaers v. Parker (1856), 18 C. B. 112 ; Lucas v. Tarlctm (1858), 3 H. & N. 116. 

(0 Lucas V. Tarleton, «i/pra, where the goods had been sold a day too soon. 
Tu this case a verdict was entered for the defendants. 

(m) Sharp v. Fowls (1884), 12 Q. B. D. 385; and see Law of Distress 
Amendment Act, 1908 (8 Edw. 7, c. 63), s. 1, and p. 143, ante. 

(n) PittY. Shew (1821), 4 B. & Aid. 208; see also PhiljMt v. Lehain (1876), 
36 L. T. 865. 

{ 0 ) Griffin v. Scott (1726), 2 Ld. Eaym. 1424 ; Winierhoume v. Morgan (1809), 
11 East, 395. In this case, at pp. 400, 401, Lord Ellenboroijqh, C.J., had 
great doubt whether on the construction of the Distress for Rent Act, 1737 
Ul Geo. 2, c. 19), s. 19, the mere ^rsonal remaining of the party on the 
premises without any disturbance of the plaintiff’s posseanon would constitute 
the distrainor a trespasser. In any event, by so renudning he would not 
a trespasser ah inUio. In this ease the possesmon extended for fifteen 
days (&e last four of which were occupied with removing goods, since 8o)d). 

(p) As to impounding, see p. 168, anU. 

&) Distress for Beni Act, 1737 (11 Geo. 2, c. 19), s. 10. See Wood r. 
hfanUy (1839), 11 Ad. & El. 34, as to a tenant’s licence lor any ppjrchasor te 
«ater hie premisee to fetch away goodeeodd. 
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SSOT 18 . tenant or owner of the^oods or chattels distrained may by written 
Sale of request, however, require them to be removed to a public auction 
pistress. room, or to some other fit and proper place specified in such request, 
and to be there sold, the person making such request bearing the 
costs and expenses attending such removal and any damage to the 
goods and chattels arising therefrom (r). 


Sheaves of 364. Sheaves of corn and loose corn must be locked up or 
mStbe’ioid where they are found (s), while 

where found, growing crops must likewise be cut, gathered, and laid up in bams 
or other proper places on the premises, unless in default of there 
being such barns or proper place the landlord procures a barn 
or other place of storage in the neighbourhood, and when these are 
sold the sale must be at the place of storage (a). 


Sub-Seot. 4. — /Vice at Sale, 

Best price 365. The goods must be sold at the best price that can be 
must be obtained for them (b) ; no condition may be imposed at the sale that 

obtained. restrict the best price from being obtained, even though the 

tenant himself was bound by the condition in his own user of the 
goods (c), the landlord by the sale of distress waiving any covenant 
in the lease restraining such user (d). In any action for not selling 
at the best price evidence may he given of mismanagement in con- 
nection with the handling of the goods at the sale (e). 


Sub-Seot. d^-^Mode of Sale. 

liodeofMle. 366. Although the goods and chattels distrained are generally 
sold by auction, there is no statutory provision that an auction 
must be held (/). In any event, where the distress is for an amount 
less than £20, the auctioneer need not for the purpose of such sale 
take out an auctioneer’s licence (<7). In order, however, that the 


(r) Law of Distress Amendment Act, 1888 (51 & 62 Yict. c, 21), s. 6 ; see this 
section discussed in Bullen on Distress, 2nd ed., at pp. 30G, 307. A request 
for removal does not estop the plaintiff from complaining of an original wrongfni 
seizure of the goods (see Maetera v. Fraser (1901), 85 L. T. 611). For form of 
request, see Encyclopaedia of Forms. Vol. VII., p. 703. 

(s) Stat. (1689)2 Will. & Mar., c. 5, s. 2. See as to distraining these, p. 133, 
ante. 

(a) Distress for Rent Act, 1737 (11 Geo. 2, 0 . 19). s. 8. See as to distraining 
these, p. 133, ante, 

(5) Stat (1689) 2 Wm. & Mar., c. 6, s. 1. 

(c) Eawkina v. Walrotid (1876), 1 0. P. D. 280, which finally decided the point 
contrary to Abbey v. Fetch (1841), 8 M. & W. 419, in accordance with expression 
of douot in Fruaher v. Lee (18421, 10 M. & W. 709, and following Eidgway v. 
Stafford {Lord) (1851), 6 Exch. 404 ; see also Roden v. Eytm (1848), 6 0. B. 427, 
per Wnj)i, O.J., at p. 429. The covenants referred to were by the tenant not 
to oarty off farm produce from the farm, but to consume on the premises. 
It waa Wd that the Sale of Farming Stock Act, 1816 (56 Qeo. 3, 0 . 50), a 11* 
only applies to purchasers from tenants. 

id) StawMna v. Walrond, aupra, per Lindley, J., at p. 285 . 

( 0 ) FoynAer v. Bucldey (18^), 5 0. & P. 512. In this ease evidence was 
admitted that the goods were left to stand in the ram, and also had not been 
proiierly lotted. 

(/) Neither in stat. (1689) S Will, ft Mar., c. 6, s. 1» nor in the Law of 
Distress Amendmeoat Act, 1888 (M ft 52 Viet. 0 . 21). 

iff) Anotioossn Act, 1845 <8 A 9 Viet. e. 15), s. 5. As to the auetionser^t 
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property may pass there must be an actual^sale to a third persoiiF 
and the landlord for this purpose cannot take the goods to himself or 
be the purchaser thereof (h). Should the landlord purchase himself, 
even if the form of a sale by auction be gone through, the goods 
do not vest in him so as to deprive a third party of their owner- 
ship. Apparently, however, the tenant by agreement with the 
landlord may cede his own goods which have been seized in satis- 
faction or part satisfaction of the sum distrained for (A). A true 
sale, however, although irregular, passes the property in the subject- 
matter of the distress (i). So long as the party selling acts bond 
fide there is no rule regulating the order in which the goods must 
be sold, and apparently all goods not privileged need not be exhausted 
before goods conditionally privileged are disposed of (ft). 

367. The overplus after the sale, t.c., the residue after the pay- 
ment of the rent and of the reasonable charges of distress, 
appraisement, and sale (if any), should, in strict law, be left in the 
hands of the sheriff, under-sheriff, or constable for the owner’s 
use (Z) ; but in practice such overplus is generally paid over to the 
tenant direct (m). A jury, however, may be require^ to find whether 
the tenant has or has not received the balance in satisfaction of the 
real overplus, and in such an action the reasonableness of the 
charges is open to question (w). 

368. The tenant’s remedy, if he suffers damage owing to the 
provisions of the statute not being carried out, is by an action on 
the case under the statute, and not for money had and received (o) ; 
nor has an undertenant, whose goods have been distrained, 
an action against the immediate tenant, who owed the rent, 
to recover the surplus paid over as money paid to his UBe(p); 


position under a distress, see title Auction and Av u'IONEEIis, Vol. I., 
p. 620, and PaywY. EUden (1901), 17 T. L. E. 101, that an auctioneer pur- 
porting to sell under a distress warrant does not give an implied warranty of 
title in so selling. 

(A) King v. England (1804), 4 B. & S. 782; Moore, Nettlefold d Co, y. Singer 
Manufacturing Co,, [1903] 2 K. B. 168 ; [1904] 1 K. B. 820, 0. A. In the 
former case mo lauuord, without any actual sale, took the goods at their 
appraised value ; this was held not to pass the property therein, as there was 
no sale. In the latter case an auction was hold, and, although it was argued 
that the auctioneer acted as agent for both parties, it was decided that the 
formal act of sale was void, as any sale by the landlord to himself would open 
the door to great abuses. 

(i) King v. England, supra, per Blackburn and Mellor, JJ. ; see also Lyon 
V. WeLdjon (1824), 2 Bing. 334, confirming Wallace v. King (1788), 1 Hy.Bl. 13. 

(ft) Jemer v. YoUand (1818), 6 Fiioe, 3. As to conditional privilege, sea 
p. 141, ante. 

(Z) Stat. (1689) 2 Will. & Mar., c. 6, 8. 1. 

m) Btuhhs ▼. May (1823), 1 L. J. (o. 8.) (a P.) 12 ; TauXer v. Harrison (1832), 
1 ti. J. (x. B.) 166 ; Lyon v. TomMes (1836), 1 M. & W. 603, where Lord 
ABmaXB, O.B., at p. 60(1 explained that any techni^ irregidarity in ^ 
payment without special damage gave no cause of action in accordance with 
the SistiesB for Bent Act, 1737 (11 Geo. 2, o. 19), s. 19. 

(n) ^on V. TamkieSy mpra, 

(el YcOeo v. SoBtwgod tf86l), 6 Exoii* 805. Otherwise a duty would be cast 
on tne to find the owner of the goods and to pay him the snrplns. 

(iO ifeotsv. Fyrhe (1809), 11 East, oC 
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Smt. 13. nor is a landlord liabie to inquire into or act on any notice of 
Sale of claim by a third party either to the surplus proceeds or to the 

Distress, surplus goods. In regard to the latter, although no provision is 
made by statute, it is the landlord’s duty to return unsold goods, 
which have been removed, to the place from which they were 
taken (q). 

Sect. 14 , — ExperiBea of Distress. 


Ezpenseg of 
distress. 


Costs etc., 
where rent 
due does not 
exceed £20. 


369. No person is entitled to any fees, charges, or expenses for 
levying a distress for rent, or for doing any act or thing in relation 
thereto, other than those specified in the appendix annexed to the 
rules made pursuant to the Law of Distress Amendment Act, 
1888 (r). 

In case of any difference the fees, charges, and expenses are 
to be taxed by the registrar of the district in which the distress 
is levied ; the registrar may make sucli order as he thinks fit as 
to the costs of such taxation (s). A bailiff levying a distress must, 
at the tenant’s request, produce a copy of the table containing 
these scales (a). 

370. Where' the rent demanded and due does not exceed £20, no 
person distraining or connected with the making of a distress may 

(</) Evans V. Wright (18o7), 2 II. & N. 527. By so roturning the goods the 
landlord was not held liable to conversion in an action by a party who had given 
notice of claim. Possibly (see judgment of Watson, B., at p. 033) the landlord 
may put the surplus goods into some convenient place and give the tenant notice 
thereof. 

(r) 51 & 52 Viet. c. 21, s. 8; Distress for Bent Buies, 1888 ([1888] W. N., 
pp, *128, 440, 563), rr. 15, 16. These rules are dated August Slst, 1888. 

Scale I. — Distresses for rent where the sum demanded and due shall exceed 
£20. For levying distress : 3 per cent, on any sum exceeding £20, and not 
exceeding £50 ; 2^ per cent, on any sum exceeding £50, and not exceeding 
£200 ; and 1 per cent, on any additional sum. Per man in possession : os. per 
to provide his own board in every case. Por advertisements: the sum 
actually and riecesaurily paid. Por commission to the auctioneer : on sale by 
auction, 7j per cent, on the sum realised not exceeding £100; 6 per cent, on 
the next £200; 4 per cent, on the next £200 ; and on any sum exceeding £500 
3 per cent, up to £1,000; and 2^ per cent, on any sum exceeding £1,000; a 
fraction of £l to be in all cases reckoned as £1. Beasonable fees, charges, and 
expenses (subject to r. 17) where distress is withdrawn or where no sale takes 
place, and for negotiations between landlord and tenant respecting the distress. 
For appraisement, on tenant’s written request, wliother by one broker or more : 
6d. in ttie pound on the value as appraised, in addition to the amount for the 
•tamp. 

8calo li. — Distresses for rent where the suin demanded and due shall not 
exceed £20. Por levying distress: 3fl. For man in possession: 4a 6d. per 
day, to provide his own board in every case. For appraisement, on the 
tenant’s written request, whether by one broker or more; 6d. in the pound on 
the value as a]ipniisod, in addition to the amouht for the stamp. I’or all 
expenses of advertisements, if any : 10a. Catalogues, sale and commission, 
and delivery: D. in the pound on the net produce of the sale. For 
removal at tenant’s request: the reasonable expenses (subject to r. H) 
attending such removal. 

(fi) I bid.i r, 17, By a Treasmy order dated September 15th, 1888, the foe for 
taxtftiou is Os. whore the rent does not exceed £20, and 10». where the rent 
is in c'xcess of this sum. 

(a) I hid., r. 18. The table is also to be posted up by registrar in a con- 
spicuous part of his qfBce. The landlord is not liable for the bailiff’s neglect 
in this respect ; see Flart v. Lmch (1836), 1 M. & W. 560. 
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lake from the produce of the distress, or from the tenant or landlord 
or any other person, anymore costs or charges in respect of the die- 
tress or anything done therein than are set forth in the said appendix ; 
and no person whatever may make any charge for any act, matter, 
or thing mentioned in the appendix, unless such act has been 
really done (6) : especially must the possession charged for be real 
or actual to enable the full charges to be mad6(c). The parlies 
may, however, by special bargain contract themselves out of the 
benefit of this statutory provision, so as to enable a bailiff to 
charge the landlord a commission in excess of the scheduled charges, 
or for a tenant to get rid of a man in actual possession by an' 
agreement to pay full possession fees for constructive possession 
only (d). 

371. If the tenant pays the broker’s charges in consideration of 
his forbearing to sell, he can recover back the amount of any of 
the charges which were improper (c). 

372. The penalty for taking (whether out of the produce of the. 
distress or not) charges in excess of tlie prescribed amount, or for 
any act not really done, is treble the amount of the moneys 
unlawfully taken, together with full costs, to be recovered under 
a magistrate’s summary jurisdiction. A landlord is, however, 
not liable for this penalty unless he has personally levied the 
di.stresst'/). 

373. The fee for levying distress is one which the distraining 
bailin' may retain out of the proceeds of the distress by way of 
remuneration (jg). 


m 


u. 

oflHstieMk . 


Recorery of 

improper 

cbargeB. 


Penalty for 
taking 
improper 
obargei. 


of 

fee. 


(h) Distress (Costs) Act, 1817 (57 Geo. 3, c. 93), s. 1. By the Summary Juris- 
diction Act, 1884 (47 & 48 Viet. c. 43), and the Statute T.<^w Revision (No. 2) 
Act, 1890 (53 & 64 Viet. c. 61), considerablfj portions of thj - Act are repealed ; 
the remainder is still law and was so treated in Lnmsdcn v. Bvrnett, 

2 Q. B. 177, G. A., and Itolmn v. Biggnr, [1907] 1 K. B. 690, the schedulo under 
the Distress for Rent Rules, 1888, being in the cfise of rent substituted for 
the schedule under the statute. As to the apjdication of the Distress (Oosls) 
Act, 1817 (57 Geo. 3, c. 93), to distress for rat/Os, see Coster v. Headland^ 
[1906] A. 0. 286. 

(c) Etr parte Arniaon (1868), L. R. 3 Exoh, 66, whore an attempt failed to 
charge full possession fees for the technical possesHion of growing crops; 
^'umsden v. Burnett^ supra, where so-called “ walking possession *’ by one irum 
of more than one house at a time was in question. IV>ssossion of the goods 
need not be possession on the premises where they were seized (Scott v. iJmton, 
[1007] 1 K. k 466). 

(d) Bohaon v. Biggar, aupra ; this decision was ap])ealed against, but the 
Appeal was dismissed on tlm ground that it was a “ criminal cuiise or matter” 
and that no appeal lay, [1908] 1 K. B. 672, C. A. In the divisional court 
Barluto, J., dissented ; see also Lumaden v. Burnett, supra, per A. L. Smith, 
b.J., at p. 185, and CtaTTY, L.J., at p. 186. 

(c) BitU V. Street (1828), 5 Bing^. 87. 

{/) Distress (Costs) Act, 1817 (57 Geo. 3, c. 93), ss. 3, 4; see, however, 
MegsonY, Mapleton (3883), 49 L. T. 744, where it was held that the landlord 
vas liable for the wrongful act of his biiliff within the scope of, although in 
excess of, his authority. . 

Csr) BhUippe V. ifeM*(18S9), 24 Q. B. B. 17, 0. A., overruling Coode v. John* 
(1888), 17 H. B* D. 714. Although this dedsion was actually on the schedule 
under the Agricultural Holdings (England) Act, 1883 (46 & 47 Viot c. 61) 




m 


DuTaMm 


Sb«t. 16 . — Second DUtreas. 

874. The remedy by distress must not be used in an oppresaivo 
manner, and the general rule is that a landlord may not split one 
entire demand and distrain twice for the same rent when he might 
have taken enough on the first occasion (h). 

The rule is limited to a second distress made for the same rent. 
Separate rents may be reserved under one lease in respect of separate 
parcels and separately distrained for (i). And where the rent in 
arrear consists of several instalments of rent falling due on different 
days, there may be a separate distress for each (j). It is immaterial 
that the first distress is taken for the rent which last became 
due (ft). And the same goods, after being replevied, may be dis- 
trained upon a second time for another instalment of rent (Z). 

Exceptions. 376. This general rule is subject to the following exceptions : — 
(1) If there are not sufficient goods on the premises on the first 
occasion (m). (2) If the goods taken on the first occasion are of 
an uncertain or imaginary value, as pictures, jewels, or racehorses, 
and the landlord lias reasonabl}^ mistaken their value (n). (3) If 
the conduct of ’the tenant has prevented the landlord realising the 
fruits of the distress (o). (4) Or if cattle die in the pound by the 

act of God. In any of these cases a second distress may be taken. 

Voiuntarj 376. The rule against a second distress applies where the land- 
abaDdonmeni. having distrained enougli voluntarily abandons the distress, that 
is to sa}’’, where he surrenders or forbears to exercise his power of 
making the distress fruitful (p). Abandonment is a question of 
fact for a jury(gf). Merely quitting possession of goods after the 
distress is not necessarily an abandonment (r) ; nor is failure to 
resume immediate possession upon being forcibly expelled {$), nor is 

(since rtipealed by the Agricultural Holdings Act, 1908 (8 Edw, 7, o. 28)), the 
reasoning applies equally to the schedule under the Distress for Bent Buies, 
1888 (see especially the judgment of Lopes, L.J., at p. 23). 

(h) If he levies for too small a sum or seizes goods of inadequate value when 
he had a fair opportmiity to seize more it is his own fault, and he cannot repair 
it by a second levy {Daw8(m v. Cropp (1846), 1 0. B. 961; Wallis y. Savill 
(1701), 2 Lut, 1332; HntcMns y. Chambers (1768), 1 Burr. 579, 689; Owms v. 
Wyvne (1866), 4 E. & B. 579 ; Bagge v. Mawhy (1853), 8 Exch. 641 ; OrunneU 
V. Welch, [1905] 2 K. B. 650, per Kennedy, J., at p. 653). 

(t) Shop. Touch. 81. * t j 

fy) Oambrell v. Falmouth (A'aW) (1835), 4 Ad. & El. 73. 

(k) Palmer v. Stanage (1661), 1 Lev. 43. 

(i) Nefford v. Alger (1808), 1 Taunt. 218 ; see Wilton v. Wiffen (1830), 8 L. J. 

(0. s.) B.) 303. ^ ^ 

(to) Wallis V. Savill, supra. 

(n) Hutchins v. Chamh^s, su^a, ' 

(v) Bagge v. Mawhy, supra; Lee v. Cooke (1858), 3 H. & N. 203, Ex. Oh. In 
that case ffie first difitress was rendered abortive by the person whose goods 
were distrained preventing the removal of the goods after sale. 

(p) Bagge v. Mawhy, supra; Dawson y. Oropp, supra; Smith y. Goodsoin 
(1833). 4 B. & Ad. 413. 

(q) Eldridge v. Stacey (1863), 16 0. B. (n. S,) 468 ; Lumsden^ v. Burnett, [1898] 
2 U. B. 177, 0. A. 

(0 Bannister v. Hyde (1860), 2 E. & B. 627 ; Jones v. Biemstein, [1899] 1 
Q. B. 470 ; affirmed, ^1900] 1 0. B. 100, 0. A. ^ l 

(e) Eldridge v. Stacey, supra. 
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allowing the goods of a stranger which have# been distrained to be 
removed for a temporary purpose (t). 

An exception to the application of the rule in the ease of voluntary 
abandonment is where the landlord is induced in good faith to 
withdraw the distress by the procurement of the tenant (a). But 
the procurement must have been that of the tenant^ and not of a 
stranger (6). 

377 . The proceedings in the first distress must have been such 
as if carried out would have resulted in the landlord getting what 
he got in the second proceedings ; and where a purported first 
distress was a mere trespass and void ah initio as a distress, so that 
tlie landlord could not satisfy his claim for rent by means of that 
proceeding, he may lawfully distrain again for the same rent (c). 

Sect. 16 . — Fraudulent RemovaL 

378 - When the tenant fraudulently or clandestinely removes from 
the demised premises his goods or chattels to prevent the landlord 
from distraining them, the landlord, or any person empowered by 
him, may within thirty days after such removal seize .such goods and 
chattels, wherever the same shall bo found, and sell them as if they 
had actually been distrained upon such premises (d ) ; provided tliey 
shall not have been sold bond Jide and for a valuable consideration 
before such seizure to any person not privy to the fraud (<?). 

379 . The statute only applies in the following cases : — 

First, when the removal was fraudulent or clandestine. This is 
a question for the jury, for the removal may be fraudulent though 
made openly with the landlord’s knowledge (/). The burden of 
proof of fraud is on the landlord {g). 

Secondly, the removal must have been to avoid a distress (ft)* 
Even if the tenant admits that it was, it is sti 1 open to him to 


(t) Kerhy v. Harding (1851), 6 Exch, 234. 

(a) The following are instances of a second distress rendered lawful on this 
giound ; where the landlord withdrew the distress at the request and for the 
accommodation of the tenant {Bagge y. Mawhy (1853), 8 Exch. 641, per 
Paekb, B. ; Crosae v, Welch (1892), 8 T. L. R. 401, 709, 0. A.J, or was induced 
to withdraw by the false representation of the tenant {Wollcuicyn y. Stafford 
(1854), 16 0. B. 278), or by an arrangement which he failed to carry out 
(Thwaifes v. Wilding (1883), 12 Q. B. I). 4, 0. A.). Eor form of oonsoiit to 
second distress, see Encyclopaedia of Forms, Vol. VII., p. 703. 

(5) So, where a landlord withdrew his distress in cousequonoe of a creditor 
stating that he was proceeding against the tenant in bankruptcy and warning the 
landlord not to sell, a second distress was illegal, as ho should have disregarded 
the warning {Bagge y, MatAy, supra), 

(e) Orunnell v. Wdeh, [1906] 2 ri, B. 660 ; affirmed, [1906] 2 K. B. 555, 
0. A. In that case the 0^ distress was a trespass, and upon the authoiity of 
Attack V, BramweU 3 B. & S. 620, was void ah initio, 

(d) Distress for ]^nt Act, 1737 (11 Geo. 2, c. 19), s. 1. At common law 
there was nothing to prevent a tenant from clandestinely and fiuudulently 
i^oving his goc^ to avoid Iheir bemg distrained. 

(e) Distress for Rent Act, 1737 (11 OSo, 2, c. 19), s. 2. 

(/) Opperman v. Smith (1824), 4 Dow. db Ry. (k. b.) 83. 

Q) T. Morchurch (1861), 2 F. A 601. 

(ft) Jhmry v. Dwnoan (1^1), 7 Bing. 243. 
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conteet tibe fraud, and be may show that the removal was made in 
the bond f cl c belief that the landlord had no legal right to distrain (i). 
though the mere fact of removing goods without leaving sufficient 
to satisfy the rent is evidence of fraud (/c). The tenant’s participa* 
tion in the removal need not be shown. It is sufficient if done 
with his privity (f)* 

Thirdly, the landlord must show that no sufficient distress 
remains on the premises after the removal {vi). 

Fourthly, the removal must have taken place after the rent has 
fallen due (though not necessarily in arrear), that is, on or after the 
day fixed for payment (n), though it is not necessary to show that 
the landlord contemplated a distress at the time of removal (o). 

Fifthly, the goods must have been those of the tenant and not of 
a stranger or lodger (p). 

^ Sixthly, the goods must have been distrainable by the landlord 
either at common law or under the Landlord and Tenant Act, 
1709 (g), if they had remained on the premises (r). So that if the 
landlord had parted with his reversion (s), or if flie tenancy had 
determined and the*tenant had given up possession or if there 
was no demise at an ascertained rent (o), the landlord could not 
follow them, nor can he follow and distrain the goods until after the 
rent is actually in arrear. 

Seventhly, the removal must have been on behalf of the tenant. 
If a mortgagee creditor or other i)erson having a charge on the 
p^ods with tlio privity and sanction of tljo tenant removes the goods 
in assertion of his title to thorn, the statute does not apply (/;). 

Eighthly, in case the removed goods are claimed by a hmd fide 
purchaser not privy to the fraud he must prove his title to 
them (c). 

380 . To deter the tenant from making a fraudulent removal, as 
well as others from aiding him, it is provided that if a tenant 
fraiidulontly remove and convey away(d) his goods or chattels 


ft) ./o/m V. Jenlcina (1832), 1 Cr. & M. 227. 

(/c) Opperman y. Umilk (K824), 4 Dow. & Ey. (k. B.) 33; Welch v. Mum 
(1816% 4 Ciiinp. 368. j v / . » 

(l) Lister y. Brown (1823), 3 Dow. & Ey. (k. b.) 501. 

(m) Parry y.Bunran (1831), 7 Bing. 243. Tliishaa, howeter, been questioned. 
See Otllam v. Arkwright (1850), 16 D. T. (o. 8.) 88 ; Qegg y. Perrin (1845), 9 
J. P. 619. 


[n) Band v. Vaughan (1835), 1 (n. o.) 707; Dihhle v. Bowater (1853), 2 

E. & B. 504; Watson v. Main (1799), 3 Esp. 15. 

(f)) Stanley (Bart,) v. Wharfon (1822), 10 Price, 138. 

(p) ThwiiUm V. Adatns (1816), 5 M. & S. 38; Fletcher v. Marillier (1839), 9 

Ad. & 131. 457 ; Fvstrmn v. UarreU (1833), 6 C. & P. 225; Fvulaer v. Taylor 
{I860), 5 II. & N. 202, k ^ ^ 

(q) 8 Ann. c. 14 (Huff. c. 18 in Statutes Eovisod), S 3 . 6, 7. 

(r) Chay v. Siait (1883), 11 Q. B. D. CCS, 0. A. 

($) Ashmore v. Hardy (183^), 7 C. & P. 601; Angell v. Harrison (1847). 17 
L. J. (a. B.) 26. 

(i) Gray v. Stait, supra. 

(a) AnsUraon v. Midland Bail. Co. (1861), 3 E. & E. 614. 

(5) Bach V, Meats (1816), 5 M. & S. 200 ; Tonduison v. Consolidaied Credit and 
Mortgage Corporation (1889), 24 Q. B. B. 136, 0. A. 

W Williams Boherts (1852), 7 Exch. 618. 

(a) His actual participation in the remoTal is not nscessary if such removal 
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as aforesaid, or if any person wilfully oftid knowingly aids or 
assists (e) him in such fraudulent conveying away or carrying FrSliduletit 
off of any part of his goods or chattels or in concealing the same, Bemoval. 
every person so offending shall forfeit to the landlord double tlie f 
value of the goods or chattels by him carried off or concealed as 
aforesaid, to be recovered by action (f). 

It is not necessary in the action to show that a distress was in Evidenoo. 
progress or even contemplated (^), or to prove the amount of rent 
as alleged in the claim (ft). In an action against a third person 
the acts and orders of the tenant are admissible evidence of the 
fraud of the defendant if by other evidence ho is proved to have 
contributed to the proceeding, and circumstances of suspicion may 
1)0 adduced to prove a fraudulent co-operation between them(i). 

An action under the statute is a penal one, so that the plaintiff is 
not entitled to obtain discovery by delivering interrogatories to the 
defendant (ft), and must prove his case strictly (Z). 

381 . An alternative remedy is provided where the goods Where good* 
fraudulently carried off or concealed do not exceed the value removed do 
of £50. In that case the landlord or his agent may exhibit a 
complaint in writing against the offoiidor before two or more 

justices of the county or division (m), not being interested in the 
lands whence such goods were removed, who may determine in a 
summary way whether the parties are guilty, inquire as to the 
value of the goods fraudulently removed, and order the offender to 
pay double their value to the landlord ; and on default they may 
by warrant levy the same by distress and sale of the offender’s 
goods, and for want of such distress may commit the offender 
to prison (n). 

382 . Any person aggrieved by the order of the justices may Appeal 
appeal to the general or quarter sessions (o). Ash! if the appellant 

is effected by a third person with his privity (Lister v. Brown ( 1 823), 3 J)ow. & Ry. 

(K, B.) 501). 

(e) III the case of a third person ho must bo shown to have actually assisted 
the tenant and to huve been privy to liis fraudulent intent (Brooke v. Noulcet 
(1828), 8 11. & 0. 5:37). 

(/) Distress for Rent Act, 1737 (11 Qoo. 2, c. 19), a. 3t 

(g) Stanley (Bart) v. WharUm (1821), 9 Price, 301. 

(h) Gwinnet v. P/ii7Z?p« (1790), 3 Term Rep. 643. 

(t) Stanley (Bart.) v. IVharton (1822), 10 Price, 138. 

(k) UohU cfc Co. V. Hudsim (1890), 25 Q. R. D. 232. 

(Z) Brooke v. Noakes, mpra. Except in tho case of a public authority a 
defendant may plead not guilty by statute, and by so doing put in issue all the 
foots; Jones v. Williams (1838), 4 M* A W. 375; R. S. (J., Ord. 19, r. 12; 

Ord. 21, r. 19 ; Public Authorities Protection Act, 1893 (56 & 57 Viet. c. 61). 

(m) Or a stipendiary ma^^trate (Stipendiary Magistrates Act, 1858 (21 & 22 
Viet. c. 73), 8. 1). 

(w) Distress for Bent Act, 1737 (11 Geo. 2, c. 19), s. 4. Even when the goods 
are under the value of £50 the landlord may elect to proceed by action instead 
of before the magistrates (Stanley [Bart.) v. Wharton (1821), 9 Price, 301 ; (1822) 

10 Price, 138 ; Bromley v. Holden (1828), Mood. & M. 175 ; see Horsefatl y. Davy 
(f816), 1 Stark. 169). To give the magistrates jurisdiction it is o&'^ential that 
pie valne of the goods should not exceed £d0, that there should be a complaint 
in writing, and mat the examination shouid be upon oath ; all the rest is for 
their judgment (Oewter v. Wilson (1838), 3 M« A W. 4U).' 

(o) Di^bnes for Rent Act, 1737 (11 Qeo« 2, o. 19), s. 5 ; see R. v. Cheshitn 
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enter into a reeagniBanoe with one or two safEicient sprefy or 
Buretiea in double the sum ordered to bo paid, the order will not be 
executed against him in the meantime (p). 

383. Where any goods fraudulently or clandestinely removed 
are put in any house, barn, or place locked up or otherwise 
secured, so as to prevent such goods from being seized as a distress 
tor arrears of rent, the landlord may seize such goods as a distress 
for rent, first calling to his assistance the constable or other peace 
officer of the hundred, borough, parish, district, or place where the 
same shall be suspected to be concealed, who are required to assist 
therein ; and, in the case of a dwelling-house oath being also first 
made before some justice of the peace of a reasonable ground to 
suspect that such goods are therein, in the daytime to break open 
and enter into such house, barn, or place to seize such goods {q). 

A previous request is unnecessary in order to give the landlord 
the right to break into the premises for the purpose of seizing the 
goods (r). 

There must be a, constable present at the breaking in («), but he 
may be a special constable appointed by a warrant for the particular 
occasion (a). 


Power of 384. Within the Metropolitan Police district any constable may 

MetropollUn stop and detain, until due inquiry can be made, all carts which he 
Polioo. tih&il find employed in removing the furniture of any house or 

lodging between the hours of eight in the evening and six in the 
following morning, or whenever the constable shall have good 
grounds for believing that such removal is made for the purpose of 
evading the payment of rent (6). 


Sect. 17. — Rescue and Poundbreach. 

Sub-Sect. 1.— TAc Offences. 

MoueftDil 385. Inasmuch as a distress does not until sale divest the tenant 
ifendhreacfa. of tho property in the chattels, or, in point of law, vest the 
possession of such chattels in the landlord, the latter cannot, in case 
the goods are taken away or otherwise interfered with, maintain an 
action against the tenant or a stranger either for conversion or 
trover (c). His remedy is in respect of the rescue or poundbreach, as 
the case may be. Both are offences at common law, for which an 
action of trespass will lie, and for which an additional and more 
satisfactory remedy has been provided by statute (d). 

Jueticta (1833), 5 B. & Ad. 439 ; but the notice of appeal mu&fc be giTen within 
•even days of the decision {B. v. Shropshire Jueticee (1881), 6 0. B. D. 669). 

(jn) Distress for Bent Act, 1737 (11 Qeo. 2, c. 19), s. 6. 

(q) Ibid., a. 7. * 

(f) Williams v. Boberts (1832), 7 Exch. 618. 

» Bich V. Woolley (1831), 7 Bing. 651. 

^ i) Oariwriyht v. Smiih (1863), 1 Mood. & B. 284. 

S) Metropolitan Polioe Act, 1839 (2 & 3 Viet. c. 47), s. 67. 

_ B. T. VUhn (1751), 2 Yes. Sen. 288, 294; ManeuA v. Goreham (eirea 1741). 
2 Selwyn, Niei Prius, 9tli ed., 1384 ; 10th ed., 1351 ; WUhraham v. Aiw (1669), 
2 Saund. 47 ; and see Tuny&r Ford (1846), 16 M. ft W. 212. 

(d) Stat. (1689) 2 Will, ft l£ur., c. 5, and see p. 194, An to zeeoue and 
poimdbreaoh in le^^t of distraii damage leaeani^ see title Anjiux.8, VoL I« 
p. 386. 
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886 * Goods distrained are irom the seizure regarded as being 
taken hj a process of law, and not merely by an assertion of % Bliettt tsid 
private right of the distrainor, and the taking of them oat of the : 

custody of the distrainor before they are impounded is remrded in b rsaoh i 
the light of a resistance of lawful authority, and is termed a rescue vLtwmT 
or re8Cous(e). There can be no rescue until the thing is actually 
distrained. ^ To prevents distress being made is not a rescue, but 
to prevent it being impounded i8(/). There may be a rescue 
without any act of the owner in bringing about the escape of cattle, 
if he resists their recapture; as, for example, when a man has 
taken a distress, and the cattle distrained (as he is driving them to 
the pound) go into the house of the owner, then if the distrainor 
demands them of the owner, and he refuses to deliver them, this is 
a rescue in law (g). But in any case in which the distrainor 
abandons or quits possession of the chattels, the retaking by the 
owner is not a rescue (h). 

387. Poundbreach is the retaking from the custody of the law of Ponndbreach. 
a chattel which has been impounded. If a distress be taken and 
impounded, though without just cause, the owner cannot break the 
pound and take away the distress (t). It is immaterial whether the 
goods are impounded on or off the premises ; they cannot be removed 
against the will of the distrainor without a poundbreach being 
committed, and if impounded on the premises the offence is no 
less committed because a bailiff has not continued in actual posses- 
Bion {k). Force is not necessary to constitute the offence, which is 
committed by the removal of the chattels, though the pound is 
unfastened (I). If either the tenant or a stranger does that which, if 
the goods were the property of or in the possession of the landlord, 
would as against him amount to conversion or trover, the offender is 
guilty of poundbreach (m). 


(e) Oom. Dig. tit. DistresB, D, 3. Besooua is a taking away and setting at 
liberty agams^ law a distrw taken or a person arrested by the prooess or 
course of law (Oo. Litt. 160 b). 

(/) Where a bailiff, going to distrain, found an auctioneer on tlie premises, 
who, after the bailiff hiM made an inventory and done that whioh in the opinion 
of the court amounted to a seizure, proceeded to seU the goods whioh the tenant 
handed over to the purchasers, it was held that the distrainor could maintain 
an notion for rescue against the auctioneer {Iredale v. Kendall (1878), 40 L. T. 
362). 

(^) Oo. litt 161 a. 

(h) Dod V. Monqer (1704), 6 Mod. Bep. 215, 216. Bo where a plaintiff had dis- 
trained the defenoanVs cattle damage feasant and went to apprise the defendant, 
and during absence the cattle escaped for half an hour mto ^e defendant’s 
shrubbery, whence the plaintiff on his return drove ^em to his own yard, it 
was held that there had oeen gn abandonment of the digress, and the defendant 
Was net guilty of rescue for taking them from the plaintiff’s yard (Knowlei v. 
^(1829), 6 Bing. 409). 

S O Ahnauet v. Brom9 (l695), 9 Lut. 1259, 1263. 

» JoAu V. BiemMn, [18991 1 a B. 479. 

nihid. 

Si) Time, granting a replevin without antiiority may oonstitate poundhreadi 
Oa$e (1704), 11 Mod. Bep. 83), and where a bailiff who was tbe 
^awiffis officer while in p oa ge saL on of goods under a landlord's distress reoaivM a 
^ A* in^fluiidienff sndsoMthegoc&ni^ it, it washeldthat the was 

8or poundbirssdi and resone at the im ai the landhzpd, for the hainff was 
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388^ Beecue may be. jaetified in certain cases irhere tiie distesBs 
is unlawful (n). Poundbreach is an offence against tihe dimity 
of the law, and can never be justified (o). If the distrainor him- 
self takes the distress out of the pound for the unlawful purpose 
of using it, the owner may retake possession of it from him, without 
being guilty of either rescue or poundbreach (p). 

Sub-Seot. 2. — The Bumediti. 

389 . The remedies in the case of both offences are either by 
recaption or action, and in the case of poundbreach by indictment 
also. 

390 . The right of recaption, that is, to pursue and retake the 
goods wherever the landlord may happen to find them, obtains in 
each case {q), but in exercising the right he must not commit a 
breach of the peace ; and in the case of a rescue the recaption must 
be “ upon a fresh pursuit,” that is, without delay (r), and there is 
authority for saying that the same limitation applies in the case of 
poundbreach («). • 

391 . The landlord has a common law right of action in the case 
of rescue and poundbreach (t). But the action is generally a special 
action upon the case under the Distress Act, 1689(a), to recover 
treble damages against the offender, or against the owners of the 
goods distrained, in case the same have come into his possession (6). 
This action is maintainable by the landlord without proof of any 
special damage (c), and it is not necessary that notice of the distress 
shall have been given (d). Tender of the rent and costs after the 
goods have been impounded is no defence (e). The action is a penal 
one, and the plaintiff is not entitled to an affidavit of documents {j ). 


filling two oharacters, and in seUing under the execution it was precisely ae if 
he had taken the goods from himself os a third person {ReddeU v. Stowey (1841), 
2 Mood. & E. 358; Turner y. Ford (1846), 15 M. & W. 212). But wnere a 
bailiff was in possession of goods under a distress, and the sherifTs officer seized 
them but did nothing more than pevent their removal from the pemises, this 
was held not to make the sheriff liable for poundbreach {Story v. TFirmu (1851), 
Bxoh. 123). 

(n) Seep. 209,po8f. 

(o) CoUworth V. Betinon (1696), 1 Ld. B^ym. 104 ; Parrett Navigation Co, v. 
Btower (1840), 6 M, & W. 564; Firth v. Purvis (1703), 6 Term Bep. 432; Co. 
Litt 4V a. 

{jiS Smith v. Wright (1861), 6 H. N. 821. 

' ^ Mich V. Woolley (1881), 7 Bing. 661. 

I Jhid., at p. 661. 

See Turner v. Ford (1846), 16 M. & W. 212. 

not in treqom of trover {B, y. Gcdton (lV61), 2 Yes. Sen. 288, 294). 
a) Stat. (1689) 2 Will. & Mar., c. 6, s. 3. 

Jh) See Berry v, Hueketdbh (1850), 14 Jur. 718. Instead of treUe costs, which 
w^ given by the Act, but are abolisbad, the landlord if entdfded to a full 
and i^easonable indemnity as to all costs and cba^s in and about the action 
(Lunitlition of Actions and Ooets Act, 1842 (6 & 6 Yiot c* 97), s. 2)« 

(c) Kmp V. Chrietmae (189§)», 79 B. T. 238, 0. A. 

W Bdoeyeo ▼. Burhr»c^al(l|^, 1 Lut. 2l3. 

(e) Firth Pirnde, wpms 

(/) Jonet ▼. •Tonci (1^), M Q* B. D. 428* 
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892. The landlord has the same remed}^ for roBone and pound* 
breach whether the chattels are impounded on or off the premisea (tf)« 
But it is doubtful whether an action can be maintained under we 
statute in the case of goods fraudulently removed and distrained 
on the premises of a third person and afterwards rescued by 
him {h). The fact that the goods are found in the possession of a 
person who has previously claimed to be owner of them is not 
sufficient to render him liable without proof that the pound was 
broken by him (i). The action lies at the instance of the landlord, 
and not of the bailiff, and if the bailiff has suffered injury the land- 
lord can recover in respect of such injury (A:). 

393. In either case the offence is a common law misdemeanour, 
but though an indictment will lie against the offender for pound- 
breach (1), it will not lie for every case of rescue (m). 

Sect. 18. — Illegal^ h-regidar^ or Excessive Distress^ and the 
Remedies therefor. 

Sub-Sect. 1. — Illegal IHatresB. * 

394. An illegal distress is one which is wrongful in the very 
outset, that is to say, either where there was no right to distrain 
or where a wrongful act was committed at the beginning of the 
levy invalidating all subsequent proceedings. In such a case the 
distrainor is a trespasser ab initio (n). As he has in himself no right 
to seize the particular chattels he can confer no title to them upon 
a person to whom, under colour of the distress, they may purport 
to have been sold. 

The following are instances of illegal distress : — 

A distress by a landlord after he has parted with his reversion (o). 
A distress by a landlord in whom the reversion was not vested 
when the rent accrued due (p). 

A distress when no rent is in arrear {0 ; or for a claim or debt 
which is not rent, as a payment for the hire of chattels (r). 

A distress made after a valid tender of rent has been made(s). 

(g) Distress for Rent Act, 1737 (11 Geo. 2, o. l6), 0 . 10; Firth ?. Furvis 
(1793), 6 Term Rep. 432. 

(h) Bjrris v. Thtrhell (1862), 20 L. T. (o. 8.) 98. 
u) Castleman y. Hicke (1842), Oar. & M. 266. 
yk) Alwayee y. Broome (1696;, 2 Lut. 1269, 1263. 

\l) R. y. Butterfield (1893), 17 Oox, 0. 0. 698. 

(w) R. v. Bradshaw (1836), 7 0. & P. 233. 

(n) When a man under oolour of legal authority does that which makes him 
a trespasser ab vnitio, he is in the same position as if he was a i>6rfect stranger, 
And it does not lie in his mcmth to say that he has applied the goods which he 
W so wrongfully taken for me adyantam or benefit of the person from whom 
he had taken them> e*^., to say that the liability to pay the rent due has been 
discharged by his approprialaon of the goods in satisfaction of the rent {Attaek 
V. Brammdl (1863), 3 B. d: & 620). 

(o) See p. 167, ante. 

(p) See p. 124, ante. 

W Oo. Litt. 160 b; and see p. 123, anU^ 

(n Seep. 122, ante. 

(s) Co. litt 160 b ; Bennett v. Bayee (1860'}, 8 H. & N.391 ; and set p. 163, 
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Irrefjalar 

dtstreas. 


A second distress fo# the same rent (t). 

A distress off the premises or on the highway (a). 

A distress in the night, that is, between sanset and enn* 
rise (b). 

A distress made in an unlawfnl manner, as by breaking open 
an outer door or opening a closed window (c). 

Distraining things privileged from distress (d). 

Distraining goods contrary to an agreement with the tenant (e) 
or with a stranger (/). 

A distress levied or proceeded with contrary to the Law of 
Distress Amendment Act, 1908 ($'). 

Selling goods not distrained, or not included in the inventory (/i). 

Where the act done is wrongful, but is so merely as to part of the 
goods, no wrong being done as to the residue, the wrong-doer is a 
trespasser as to that part of the goods only in respect of which the 
wrongful act is done (i). 

The remedies for an illegal distress are rescue, replevin, or action 
for damages (J). 


Sub-Seot. 2 , — Irregular Ditfreu, 

395. A distress is irregular when, although the levy was legal 
and ill order, the subsequent proceedings have been conducted in 
an unlawful manner. The following are instances of irregular 
distress : — 

Selling without having served notice of the distress with copy of 
inventory on the tenant (k). 

Selling within the five or fifteen days allowed to replevy (f). 

Selling growing crops before they are gathered (m). 


U) See p. IM, ante. 

(a) Seep. Id6, ante. When a distress is illegal because it is taken in the 
highway the proper remedy is resoue (see p. 209, post), and if the injured party 
Booke relief by action he should roly on the Statute of Marlbridge, 1267 
(u2 Hen. 3, c. 18), which enacts that no man shall take distresses in the Eiug'a 
highway, nor on the common street, but only the King or his officers havin' 
special anthori^ to do the same. Formerly the aggrieved person was obliged 
to bring his action on the statute. 

'b) Co. Litt. 142 a ; and see p. 149, ante. 

:) Attack v. Bramwil (1863), 3 B. ft 8. 820; and see p. 163, atOe. 

^i) Keen v. /’«««# (1850), 4 H. ft N. 236; Swire v. Leach (1868), 18 0. B. 
(N,' s.) 479 ; and see p. 133, ants. 

(ej Wlee v. Spencer (1867). 3 0. B. (w. a) 244. 

( /) norsfard v. Wehster (l835), 1 Ck. M. ft B. 696 ; and see p. 188, ante. 

(g) 8 £dw. 7, c. 83, a. 2 : and see p. 147, ante. 

(A) See p. 168, atUe, If things be removed o^, sold which were not seised 
unto the distress in the first instance, nor included in the invttktory, the 
d&tnifflor is as to such things an absolute trespasser (8ime v. Tuie (]834)> 
6 0. ft P. 207 ; Biehop v. Bryant (1834), iM. 484). 

(t) Homy V. Peco^ (1849). 11 M. ft W. 740. 

Q) As to rescue, see p. 209, post; as to r^levin,p. 199, post; and bs ot 
aotton, p. 204, post, 
ik) to p. 199, ante. . > . 

(l) See p. 182, ants. 

(«n) Vroudbive V. STiwmlsur (1833), 1 Or. ft hL 326; Kodgere v. Pisrbsr (1888). 
18 0. B, 112. 
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Selliag withont afipraisemenit when it ii bUI requisite tm le. 

Selling for otherwise than the best price (o). fifopdl 

l^proj^r dealing with any overplns (p). teX Wlf; 

Detaining (q) or removing (r) the chattels distrained when tu jtow iit* 
a tender of rent and costs is made after distress and before 
impoonding. ***• 

Selling the distress when a tender of rent and costs is made after 
impounding but within the time allowed for replevin (•). 

396. For a distress that is only irregular, and not illegal at the Diitratnor 
outset, the distrainor is not treated as a trespasser cA imw>, and 

the tenant can only recover the special damage he has suffered (t). !***■"’ 

But no tenant can recover in any action for irregularity if tender 
of sufficient amends is made by the party distraining or his agent 
before such action' is brought (a). If such amends be tendered the 
landlord need not pay the money into court (b). Tender of amends 
is not an answer to a claim in respect of independent wrongful acts, 
as, for instance, where the landlord turned the tenant’s family out 
of possession and continued in possession after the rent was paid (c). 

397. A person who purchases goods under a distress which is PniohMet*s 
merely irregular acquires a good title to the goods, for in such 

a case trover would not lie against the landlord, and the remedy 
of the tenant is in damages as against his landlord (d). 

Sub-Sbot. 3. — £xcmmv0 Dittrus . 

398. The distrainor must be careful not to seize more goods wuatis 
than are reasonably sufficient to satisfy the rent in arrear and the nceiwiTe 
costs of the distress (e). An excessive distress is illegal both at 
common law and by statute (/). 


(i») See p. 171, ante. 

(o) Poynter v. Bvdelty (1833), 3 0. & P. 612; Walter ▼. KumbaU {\G9S), 4 
Uod. Bep. 390 ; Clarke v. llclford (1848), 2 Oar. & Kir. 640; Bapley v. Taylor 
(1883), Oah. & £1. 160. 

I p) See p. 186, ante. 

i) Lcring v. Warburton (1868), E. B. & E. 607. 
r) Vertue v. Beatley (1831) 1 Mood. & B. 21. , 

«) Johtum y. Vpliam (1869), 2 £. & E. 250. 

() Diatrees for ^nt Act, 1737 (U Qeo. 2, c. 19), s. 19 ; Rndgera y. Farker 
(1856), 18 0. B. 112. If the plaintiff fails, the defendant recovers his full costs 
under s. 21 of the Act. At common law there was no distinction between 
illegal and on irregular distress, and any irregularity in the conduct of 
the distress rendered the entire proceedings yoid and the party distraining a 
hvspssser tA Carpeniere* Cote (1610), 8 Go. B^. 146 a ; 1 Smith, L. C., 

lUh ed., 132). 7nus was found to occasion hardships to landlords and was 
*^edied by the Distreae for Bent Act, 1737 (11 Geo. 2, c. 19). Bee Attack y. 
oroiawetl (1863), 3 B. ft 8. 620. 

(a) ZHstroM for Bent Act, 1737 (11 Geo. 2t a 19), s. 20. 
rij Jens* V. Oooday (1842), 9 M. ft W. 73& 

(c) Etherton y. PempioweU (180m, 1 East, 1^. 
d A 1^^^^ ^ Whitworth y. SraWi (1832), 1 Mood. 

M yfbtm lent has been reduced by the payment of land tax and other 
hamlitiei wUch the tenant is entitled to my and deduct from tiie rent, if the 
'*'‘dhwd distnuBs for the whMe rent, ^ tenant may properly sue fo* aa 

Vn^Vedfstieas lOorter y. COrter (1829), 3 406). 

(/) ,** li stle ss ahatt be reesoni^e imft net »o great, and they thpt take 
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Excess is relative,^ The value of the goods seized must ve 
obviously disproportioned to the rent and costs, taking into con- 
sideration tho conditions under which a forced sale of the effects 
must take place (,9). To avoid an excess all that is required is that 
the distrainor should exercise a reasonable and honest discretion 
in estimating what the goods will realise at a broker’s sale by 
auction without considering what value the tenant himself could 
have obtained for them or what an incoming tenant in the same 
line of business would pay for them. The landlord is authorised 
to protect himself by seizing what any reasonable man would think 
adequate to the satisfaction of the claim (h). Where the goods have 
been appraised before sale, that is not conclusive against the tenant 
as to their real value (i), for the best means may not have been 
taken to ascertain their value (k). And though the price realised 
at an auction is primd facie evidence of value as regards excess (Z), 
ifc is not conclusive (m). The question of excess is one for the 
jury(«), and an action will lie for an excessive distress although 
the sale, less tho expenses, did not equal the arrears of rent(o). 
The mere fact tha?fc the chattels were sold at an under-value does 
not necessarily show that the distress was an excessive one (p). 
An action will lie for an excessive distress of growing crops wlien 
tlie probable produce is capable of being estimated at the time of 
seizure (<7). 

The distrainor is not bound to calculate very nicely the value of 
the property seized. He must take care that a reasonable pro- 
portion is kept between the value of the property and the sum for 
which be is entitled to take it(r). 

tiiii oasonable tiiid undue distretjsoa shall be grievously amerced for the excess 
of such distresses’* (2 Co. lust. 107); stat. (1266) 61 Hen. 3, c. 4; Statute of 
Miii lbridgo, 1267 (52 Hen. 3, c. 4); Jiai/lissy. A’lMcr ( 1 830), 7 Bing. i53; riggoii 
V. Itirtles (1836), i M. & W. 411, per Parke, B., at p. 447. Blackstone, how- 
ever, suys : ** An action of trespnes is not maintainable on this account, it being 
no injui'y at common law ” (3 Bl. and Com. 12); see Lynne v. Moody (1729), 
2 Stra. 851. 

(ff) Field V. Mitchell (18071, 6 Esp. 71. “ The sale is a compulsory one, anti 

therefore you may look at the price likely to be realised on a sale by auction, 
find this is a good practical test. The plaintiff must make out that more goods 
wore seized than was reasonably necossaiy for the purpose of realising at a sale 
by auction the amount of rent in arrear and expenses ” (Eapley v. Taylar (1883), 
Cab. & El. 160, jier Cave, J.). 

(A) Kodm V. Kytcn (1848), 6 C. B. 427; Wells v. Moody (1835), 7 0. & P- 
59. 

(v) Cooke V. Corhdt (1875), 24 W. E. 181, 0. A. ; and see p. 170, ante. 

be) Clarke v. Holford (1848), 2 Car. & Kir. 540. 

u) Jtapley v. T'aylor, 

(jn) Smith v. Aehforth (1660), 29 L. J. (ex.) 249. If so, probably no distress 
could be darned excessive (ibid, ^ Mariik, J., at p. 260), for the goods may 
have been improperly lottea or allowed to stand in the rain, or otherwise sold 
under unfair conditions, .so that they have not been sold at the bMt price 
{Fi^jnter v. Buckley (1833); 5 C. & P. 612). 

i n) Smith V. Ash forth f supra* 
o)lUdL, 

p) Vhmp$m V. Wood {imh 4 Q. B. 493. 
y) V* BirUeSf sujfliL 

,r} Willoughby y. SadSkouse (1824), 2 B. & 0. 821, 823; Bodm v. Eyton, 
ntpra* , Thus, to distrain two or three oxen for 18d, or a home or an oxen 
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Taking « single chattel, thoag^ of eoneitdtfably ^ater valna 
than the rent, is not excessive if there is no other distress on the 
land which can be taken, or even if there are other articles, but of 
an aggregate vadue less than sufScient to satisfy the diBtrosB(s). 
If the distrainor has the opportunity of taking goods of smaller 
value than he really takes and which would be sufficient to cover 
the rent, he is wrong (a). 

399. Claiming and distraining for a greater amount of rent 
than is actually due does not give a right of action if the distress 
is not excessive for the rent really diie(i*). But if more goods are 
seized than are necessary to satisfy the actual arrears, the right of 
action arises (c). An action will not lie for merely distraining for 
more rent than is in arrear, although it is alleged that the distress 
was made maliciously (d). 

In case of excessive distress the tenant cannot sue the person 
into whose possession the goods have come ; his remedy is against 
his landlord («). 

StTB-SBCT. 4. — Replevin. • 

400. Eeplevin is a process to obtain a redelivery to the owner 
of chattels which have been wrongfully distrained or taken from 
him, upon his finding sufficient security for the rent and costs 
of action, and undertaking that he will pursue an action against 
the distrainor to determine the right to distrain (/). And 
wherever the object of proceedings is to procure the restitution of 
the specific chattels taken instead of compensation in damages, the 
proper course is an action of replevin (g). The term “replevin” is 


for a small sum when a sheep or swine may be had, is an excessive distress, 
because a beast of less value might have been taken (2 Co. Inst. 107). But it 
is not for every trifling excess that this action is maiutainiihle ; it must be dis- 
proportionate to some extent, and if disproporfionate to an e voess the action is 
clearly maintainable [Field v. Mitchell (1807), 6 Esp. 71, per Lord Ellen- 
BOROUGH, at p. 72). 

(fl) 2 Co. Inst. 107; Avenell v. Croker (1828), Mood, ft M. 172; Field v- 
Mttckellj tfwpra. 

(a) If there were several things which might havd been seized, some of which 
singly would have been adequate for the distress and others more than adequate, 
the distr^nor might be liable to an action for seizing that which was clearly 
more than adequate, as, for instance, if there were several horses and the distrainor 
seized one of much more value than the others, when there wore others of 
sufficient value for the distress {Roden v. Eyton (1848), 6 0. B. 427). 

{h) Tancred v. I^yland (1851), 16 Q. B. 669, Ex. Oh. ; French v. Phillips 
0856), I H. AN. m. Ex. CL; Gfynav. 2’A«n«(1856), llExcL870,Ex.0L{ 
PhUlip* y. WhiUed (1860), 29 L. J. (Q. B.) 164. 

(c) Crowder v. Self (1839), 2 Mood. & R. 190. 

(d) Stevenson v. Netonham (1853), 13 0. B. 285, Ex. Ch. But if the tenant 
the excess he may recover it back iu an action for excessive disirc s 
V. Whittaker ni871), L. B. 7 Q. B. 120); but not in an action for money 

bad and reoeived {jtilynn v. Thomas^ 

W Whitwarth v. Smith (1832), 5 0. ft P. 250. 

. (/) 06. Litt. 145 b ; Bac. Abr. tit. Replevin .^Por form of request for ex ten* 
«on of time, eee Encydopsedia of PormsA Voi VII., p. 701. 

Gibbt ▼, Oruikshank (1873), L. R ,8 0. P. 454, 459; Mennie v. Btahe 
(1856)^ 6 B. ft B. 842. party wkoae floo^ have been wrongfully aeized 

^ a diOioe el remedies open to him. fie may bring trespass to recover 
, flof file taking of the goods, but it may be that this remedy is 
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applied both to the redUivery of the gooda and the aotion in wfaidh 
the right is tried. 

401 « Beplevin is not available where the distress was originally 
lawful (h). But whenever there has been a distress which is wholly 
illegal, and not merely irregular or excessive, the tenant has his 
remedy by replevin. Thus it lies where the relationship of landlord 
and tenant did not exist (t) ; where there was occupation but no 
demise at a fixed rent (Ar) ; where no rent was in fact due, or was 
released before distress, or where the tenant has satisfied the rent 
by payments on behalf of the landlord necessary to protect his own 
possession (Z) (and if the rent distrained for is not due though 
other rent is due (m)) ; where the title of the person distraining 
has expired and be is not entitled to the rent(n); where the entry 
was illegal (r>); where the goods have been detained after tender 
of rent and costs before the impounding (jp) ; or where the things 
distrained are privileged (q). It may be resorted to in order to obtain 
the return of all goods and cattle which may be lawfully distrained, 
but not of fixtures (;•), animals /era naiu?‘a, and other things which 
from their nature cannot be the subject of distress (s). 

402. Proceedings in replevin consist of two independent parts, 
namely, the replevy, which is the tenant giving security that he will 
prosecute an action of replevin, whereupon the goods are restored ; 
and the action so undertaken to be brought, in which the right 
to the goods is tried. The tenant may replevy so long as the goods 
remain unsold (a), but only within six years (6). 

The proceedings must be brought by the owner of the goods. 


inadequate, and the iininediato recovery of the goods themselves may be of 

f :reator consequeuoo to him than the recovery of damages ” (Gibbs v. Cruikshank 
I87i5), li. 11. 8 0. P, 461, wcr Bovill, O.J., at p. 461*). If on replevin the 
shoriu was unable to find the distrained goods, so Ciiuld not deliver them to the 
owner, he was authorised to seize goods of the distrainor of a like nature and 
value, and to keep them until the distress was brought back, this was termed a 
taking ta wUhernanu See also title Aci'JON, Yol. I., p. 43. 

(/<) Jchnson v, Upham (1859), ‘28 L. J. (q. b.) 252. per Lord Oamvbell, at 
p. 256. Thus it W'lll not lie if any part of tne rent claimed was due, for in such 
a case the distress is not illegal (Jyhite v. Greenish (1861), 11 0. B. (n. b.) 209. 
a case in which a person who was entitled only to a moiety of rent had 
distrained for the whole). 

U) Walker v. Giles (1848), 6 C. B. 662. 

{k) llegan v. Jehnso/ti (1809), 2 Taunt. 148 ; Butik v. Hunter (1822), 6 B. &Ald. 
822 ; Regnari v. Porter (1831), 7 Bing. 461. 

(1) Saps/ord v. Fletcher (1702), 4 Term Eep. 511 ; Taylw ?. Zamxra (1816), 6 
Taunt ; Davie v. (18^), 2 Ad. & £1. 623 ; Cooper v. Robinson (1842), 
10 M. & W. 694 (release^ 

(m) Roskruge t. Caddy (1862), 7 £xch. 840. ^ 

(«) Downs V. Cooper (1841), 2 Q. B. 266. 

M Tmnidifft v. Wtlmct (l848), 2 Cor. & Bor. 626. 

(p) JBvans v. Elim (1836), 6 Ad. & £1. 142. 

M Eaton T. Bouthbg (1739^ Wfiles, 131. 

(r ] 0(bbe V. Cruikskank, es^re^ 

(s) EWeti* Smith (1792),4 Tsrm Eep. 604; Dari^ v. Harris (1841), 10 L. J. 

(n. B.) 294u jwr Patteson. J., at p. 295. 

(a) JaeA V« King (ISUL 6 jSiiwt 461. 

\b) Limital^oo Act, lw(9l Jao. 1, o. 16), a 8. See title Lziutax^ ov 
AotxoNS. 



Past n.-'X^arasn tos 


tliftt is, tha peraoo who has the property, sbloliita or qfoalifod, ia ttw 
goodB(e). A speeial properiy in tnem, saoh as that of a bailee Of 


r.iB. 

IBsilL 

pl^ge^' is soffioient^ti)** ^ executor may sue in replevin to 
recover bis testator’s goods («). 

The action will lie either a^nst the person actually making the 
distress, or the person who has authorised the distress, or both of 
them (/). 


403 . Proceedings in replevin are now commenced in the ThanpltTV. 
county court. For this purpose the claimant must before the sale 
of the goods takes place give notice of his intention to replevy to 
the registrar of the county court of the district in which the goods 
subject to replevin have been seized. The registrar is empowered 
to approve of replevin bonds, to grant replevins, and to issue all 
necessary process in relation thereto, which process is executed 
by the high bailiff. The registrar, at the instance of the party 
whose goods are seized, must cause the same goods to be replevied 
to such party upon his giving security to prosecute an action 
against the distrainor, either in the High Court or in the county 
court (g). If the replevisor wishes to proceed in the High Court, 
he must give security to cover the alleged rent in respect of 
which the distress was made, and the probable costs of the action, 
conditioned to commence his action within one week from the 
date of giving security, and to prosecute such action with effect and 
without delay ; and be prepared to prove (unless judgment bo 
obtained by default) that he had good ground for believing either 
that the title to some corporeal or incorporeal hereditament the 
rent or value whereof exceeded £20 by the year, or to some toll, 
market, fair, or franchise, was in question, or that such rent or 
damage or the value of the goods seized exceeded £20 {h). If he 
elects to sue in the county court the replevisor must give security for 
the alleged rent and the probable costs of the action, conditioned 
to commence bis action within one month from the date of the 
security (i). 

In either case the security is conditioned to prosecute the ThsMonrlt/. 
action with effect (k) and without delay (I), and to make return of 


(c) Oo. Lilt. 14$ b ; Peacock v. Purvu (1820), 2 Brod. ft Bing. 362 ; Fenton v. 
Logan (1833), 9 Bing. 676. 

(<0 06.,Litt. 146 b. 

(e) Arunddl v. Trevtil (1602), 1 Sid. 81. 

^ ^/j^BiiUen on Distress, 2nd ed., 279 ; see Gkrk v. Berwick Oorjporaiioin (1826), 

(v) (bounty Oonrts Act, 1888 (61 & 62 Yiot. c. 43), s. 134. 

'A) /bid., 8. 136. Seo tit]* Oouktv Oousts, Tol. VUI., p. 429. 

;»•) Ibid., a 136. 

'A) This meanstoa Bttcoossful termination (2’ummoni v. Ogle (1866), 6 B. ft 
A 671 ; Morgan v. OriJUh (1740), 7 Mod, Bm ; Perreauv, Smu^l82ii), b B. & 
C. 284 : Jaduon v. Hanean (1841), 8 M. ft W. 477 ; TwtmUMMe v. wihnot (1848), 
2 Oar. ft IQr. 626). 

A^Xhis means with due diligenoe, for though the condition is satisfied if a 
•Qit koommenoed and cairied on accoidyhg to the ordinary practice of toeoourt, 
wantofdnedil^tenoeinayooaatitate amSaoh of the conomon (tTmAv. OvMe 
11 O. B. 388r Morrft v. Ma tt ht m (1841), 2 Q. 293; JOitlerkon v. 
(1838), 6 B. ft Ad. 146 ; see Aiffied r. Perrett (1628), 4 Bingi.lM). If 
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the goods if a return tiiereof shall be adjudged {m). The seourity 
is in the form of a bond with sureties to distrainor (n), or a 
deposit of a sum, equal to the amount of the security which wo^d be 
required, with the registrar if the security is required to be given in the 
county court, or with a master if required to be given in the High 
Court (o). The registrar gives notice to the distrainor of the 
replevisor’s mode of security and the day for completion of the 
security, and — unless it is objected to — the security is then com- 
pleted. Replevin bonds are no longer exempt from stamp duty. 
Security being given, the registrar issues his warrant to the high 
l^ailiff to redeliver the goods to the replevisor (p), which the high 
bailiff does, and makes a return accordingly (q). When the goods 
have been replevied the lien of the distrainor is determined (r). 

404 . In the replevin action the replevisor is plaintiff and the 
distrainor defendant, and after the issue of the plaint or writ the 
action proceeds in the same way as any other action (s). No 
other cause of action can be joined with it in the county court (t), 
but that restriction does not apply in the High Court (w). If 
brought in the county court, the plaintiff must in the ordinary 
manner deliver particulars specifying and describing the chattels 
taken and the distress or taking of which he complains. The 
action may be removed by certiorari to the High Court upon the 
aj)pIicatioti of the defendant, and upon his giving security for such 
an iirnount, not exceeding £150, as the master may think fit, when 
the defendant is prepared to prove that he had good ground for 
believing either that the title to some corporeal or incorporeal 
hereditament the rent or value whereof exceeded £20 a yeai> or to 
some toll, market, fair, or franchise, was in question, or that the rent 
in respect of which the distress was taken, or the value of the goods 
seized, exceeded £20 {x). Unless so removed the county court has 
full jurisdiction whatever the amount of the rent, and though title 
come in question (a). If the rent or value of the goods seized exceeds 
£20, but not otherwise, except with the leave of the judge, there is 


tho plaintiff in replevin bo hindered from pioeocuting his suit hy the default of 
the dofondaiit the latter will bo restrained from proceeding on his bond {Evans 
V. Bowen (1849), 7 Do\r. & L. 320). 

(m) See Forms 287 and 288 to the County Court Rules, 1903. 

In) County Courts Act, 1S8S (61 k 62 Viet, o, 43), s. 108. 

Ip) I hid., 8. 109 ; County Court Rules, 1903, Ord. 29. 

(p) County Court Rules, 1903, Form 289. 

($?) Upon delivery they become liable to distress fur subsequent rant, and will 
pass tOvtho tenant’s trustee in bankruptcy (Bradyll v. Ball (1786), 1 Bro. 0. C. 
427 ; Wilton v. Wiffen (1830), 8 L, J. (o. s.) (k. b.) 303). 

(r) County Court Rules, 1903, Ord. 29, r. 1. Formerly the sheriff was liable 
to an aotion if he accepted iusuflioiout sureties (see Scott v. Waithman (1822), 
3 Stark. 168 ; Blwner v. Brisco (1847), 11 Q. B. 46), but it is apprehends that 
the rsmtrar is not so liable. 

(s) BradM v. Ball, supra. For form of olaim, see BuUen dt Leake on 
Pleading, 4wed., 471. 

(0 Oounjl^Court Rules, 1903, Ord. 34, r. 1. 

(u) R,fi. C., Ord. 18, r. 1. 

{»} County ODarts Aot, 1888 (81 dt 62 Wet o. 43), a. 137. 

(a) Fordhem^. Akers (1863^4 & 878; B. ?. Bote (1658), 1 & 4t B. 
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an -from^ tbs oonniy ooort apon a ^OMtien of lanr or tte 

admiraion or rejeotion of evidraoe (5). 

405. If the plaintiff succeed in the action, as the goods are 
restored on the replevin, the plaintiff is generally awarded the 
expenses of the replevy and no other damages. But he is entitled 
to recover any special damage suffered bjr reason of the wrongful 
taking or detention of the goods (c), including annoyance and injury 
to reputation if alleged and proved (d). After judgment for the 
plaintiff in replevin he is precluded from bringing any other action 
for damages for taking the same goods in respect of which the 
replevin was brought (e), but the W does not extend to other 
causes of action arising out of the same distress, such as trespass 
to the land (/). A new trial will only be granted under special 
circumstances (^). 

406. If the defendant succeeds in the action he is entitled when 

suing in the High Court to a return of the goods distrained and his 
costs (not including the costs of distress) (/^, for which he will have 
a When suing in the county court the sdcoessful defendant 

may require the court or the jury (if the action is tried with a 
jury) to find the value of the goods distrained, and if the value be 
less than the amount of rent in arrear judgment is given for such 
value, but if the amount of rent in arrear be less than the value so 
found, judgment is given' for the amount of such rent, and may be 
enforced in the same manner as any other judgment of the court (i). 

407. If the replevisor broak the condition of the bond, as by 
non-prosecution of the action, the distrainor may bring his action 
claiming either the specific amount of the replevin bond or damages. 
If he claim the former, and judgment go by default, such judgment 
is final and not interlocutory and no writ of inquiry is necessary 
to assess damages, but the defendant may apply for a stay of pro- 
ceedings on payment of the amount really due, -nd costs, with a 
reference to ascertain the amount due {k). If he claim damages the 
judgment by default is interlocutory and followed by a writ of inquiry 
or as the court or a judge directs (f). The action may be in the 
county court {in). The sureties are only liable for rent actually in 

(6) County Courts Act, 1888 (61 & 62 Viet. o. 43), s. 120; see Smith v. Jinright 
11803), e3 L. J. (Q. B.) 220. 

fc) Oihbs V. Cruikshanks (1873), L. E. 8 0. P, 454. 

(d) Smith V. Enright^ $upra; compare Dixon ▼. Cakra/t, [1892] 1 Q. B. 458, 
0. A. 

(«) Oibha T. Oruikahanh$^ mpra. 

if) Ihid. 

I R 8CL^ (1831), 7 Bing, 243; aee Edgaon v, Cardwell (1873\ 

(4) Jamieson v. Trevelyan ri855), 10 Exch. 748. If the gfxxia are not returned 
the defendant may, poeeibly, still obtain a capiae in withernam requiring the 
sheriff to take other equal distress of the plaintiff and deliver it to the defendant 
to keep until the original distreM is restored (BuUen on Distress, 2nd ed., 9, 288). 
Reprocess has never been abolished, but is, |>erhapa, to bo regarded as obsolete. 

(») County Court Rules, 1903, Ord. 34, r. 4, Form 290. 

ft) tu a a, Ord. 27, r. 2. 

» W® T. 0mm (1880), 5 Ex. D. 91 ; B. S. C., Ord. 27 , r. 4. 

(m> County Courts Act, 1888 (51 & 62 Viet, o, 43), ss. 10$, 186. 
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arreu at the date ofHhe distress and the costs of the replevin 
action (n), and in no case can their liability exceed the amount of 
tlie penally and the costs of the action on the bond (o). The fact 
that the distrainor has obtained in the replevin action a judgment 
for the amount of the rent which is unsatisfied is no defence to 
the action on the bond (p). 

Wlinn goods of an undertenant, lodger or stranger are taken an 
order can, in certain cases, be obtained lor their restoration (9). 

Sub-Seot. 6. — Action for Damaget^ 

408 . An action for damages lies for any wrongful distress whether 
it is illegal, irregular, or excessive (r). 

An action for illegal distress should be brought against the 
bailiff who committed the act complained of, and not against the 
landlord, unless it be shown that the latter authorised the wrongful 
act or sanctioned and ratified it after it came to his knowledge, or 
unless he chooses to take upon himself without inquiry the risk of 
any irregularity wlych the bailiff may have committed and to adopt 
all his acts (s). 

409 . When the landlord detains goods privileged from distress, 
and therefore must have knowledge of the illegality, he will be 
deemed to have ratified the bailiff *s act (0, and his presence on 
the demised premises at or immediately after the commission of 
the illegal act is some evidence that he assented to it(w). But the 
mere receipt of the proceeds of sale without inquiry and without 
knowledge of anything illegal done by the bailiff is not sufficient to 
make the landlord liable; for if the landlord had no knowledge 
that a trespass had been committed and received the money in 
the belief that his warrant had been lawfully executed the receipt 
is no evidence of assent (r) ; and if, when he knows the circum- 
stances, he repudiates the act he will not be liable (u?). The land- 
lord will, however, be liable where he has authorised a distress 
when he has no right to distrain ; but it must be shown that he 
has in fact authorised it(:z;). An agent of the landlord who 
authorises an illegal distress will be liable personally iy) if he is 




(n) Ward v. Burly (1827), 1 Y. & J. 285 JHx v. Groom (1880), 6 Ex. D. 91. 

(o) Befford ▼. Alger (1S08), 1 Taunt. 218 Branscomhe v. Scarbrough (1844), 

a. B- IS. 

(p) Tumor v. Tumor (1820), 2 Brod. & Bing. 107. 
fj) fiJee p. 147, ante, 

yi As to penalties under the Law of Distress Amendment Act, 1908 (8 Edw. 7, 


€ 


e. 63), B. 2, see p. 147, ante, 

U) Lewis V. Bead (1845), 13 M. & W. 834 ; Moore v. Drinkwater (1858), 
1 F, ft P. 134 ; and see p. 161, unie. For an instance of ratLfication, see Carter 
V, 8L Hmry Abbots, Kensington, Vestry (1900), 64 J. P. 548, 0. A. 

(0 OaunHett ▼. King (1857), 3 0. B. (n. b.) 59. 
lu) Mbere v. DrinkwaUrg supra. 

[v) Lewis v. Read, supra; freeman v. Rosher (1849), 13 Q. B. 780; Oreen 

irw.[i8rnw. N. 1^ 

(« b ) Burru t * Rickman and Suieliffe (1831), 1 Mood, ft B. 126. 

Im) Jenee r, Buddey (1888), i Jur. 204 ; Oiidfb v. KiUick (1834), 6 0. ft P. 218. 
; AmmII t. Bayes (I860}* 6 H. ft N, 391. 
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tba peraon aoiuaUy ordering the thing to i>e done, but not whin 
he is a mere transmitter of authority from the landlord to dig 
bailiff and not interfering farther <s). 

410. In the case of an irregular distress the action will lie at 
the election of the plaintiff either against the bailiff or his employer, 
and it makes no difference that the act is done without the 
employer's knowledge or subsequent sanction (a). If thought fit 
the landlord and bauiff may be made co-defendants (5). 

411. In like manner an action for an excessive distress may be Exoei>iT« 
brought either against the bailiff or the landlord (c). And where d*®**®»* 
an excessive distress has been made the landlord may compensate 

the tenant and recover the amount against the bailiff (d). 

412. For any form of wrongful distress an action will lie at the Who msj 
suit of the tenant, or the owner of the goods, or of a person having ■««. 

the mere enjoyment and use of the chattels (e). 

413. The indorsement on the writ may be for “ damages for oioim. 
improperly distraining,” which will be sufficient, whether the distress 
complained of be wrongful, or excessive, or irregular, and whether 

the claim be for damages only or for double value (/). 

414. By way of defence to an action for illegal, excessive, or 
irregular distress, the defendant may f)lead ” not guilty by 
statute ” (g). This defence not only admits proof of all matters 


Defence, 


S Benveii v, Bayes (1860), 5 H. & N. 391. 

Baeeler v. Lemo^ne (1858), 5 0. B. B.) 530. “ 
listraiu and lie distrains Bometniug eleo than I authoris 


“ Where I send a msu to 
distrain and he distrains something else than I authorised him to distrain I am 
not liable ; but if he does distrain on tbo thmge 1 au&orised him to distrain 
it is then my business to see tbat he does what is requisite to make it a good 
distress of such things ; and if I do not see to it myself I am answexable for any 
irregularity he may commit ” (ibid,, per CockbUbn, O.J., as reported 28 L. J. 
(o. P.) 103, at p. 104). 

(h) Child y. Chamberlain (1834), 5 B. & Ad. 1049. 

(c) Megsan v. MapUAon (1883), 49 L. T. 744. 

(d) Ibvi, 

(e) Swtrev, Leach (1865), 18 C. B (n. s.) 479 (illegal distress); Kerby v. 

Hordvng (1851), 6 Exoh. 234 (irregular distresa) ; Well v. Whxtiaker (1871), Ij. B. 
7 a B. 120; iteher y. Algar (1826), 2 0. 5c P. 374 ; W%lh%nMms y. Ibbelt (1860), 
2 F. 4b F. 300 (excessive distress). * 

(/) R. S. O., Appendix A, Pait HX, s. 4. The statement of claim 
will be a short statement of the facts showing that a wrong has been committed, 
and whether it is complained of as a common law tort or a breach of a 
statutory duty. Where the cause of action is that the lan^ord has retained 
the overplus, the tenant must not sue as for money had and received for his 
use, but m tort for the breach of the statutory obligation to pay over the 
surplus to the sheriff or under-sheriff (Take y. jKostoiood (1851), 6 Exoh. 805; 
Evane v. Wright (1857), 2 H. & N. 627). 

(y) This right, which was^^on by the Distress for Bent Act. 1737 (11 Geo 2, 
0. 19), a. 21, u nreseoryed by the B. S. 0«, subject to this restriction, that li fho 
defendant so plead, he shall not plead any other defence to the same cause 
of action without the leave of the court or a Ji^e (Ord. 19, r. 12), and he must 
state the Act and aeotiou of the Act upon which he relies in the margin of hie 
pleading (Ord. 21, r. 19), thus, ** By stat. Distress for Bent Act, 1737 (11 
u. 191, a. 21 (puWe Act)’*; aee also (hmhreU y. FalmMs (AarQ (18301 
AA #; El. 403 . In the case of a public anlhority the ri^t to plead *' not ( ^ 

W statuto** was abolished he the PobUo Authontiea Protection Act, 

(56 4b 57 e. 61), a. 2; seefitiie Puxun AtnaoBiTiSB^im PubitoOvfj 


( 
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of joetifleation, but putb in iesue the tenancy and ownerahip of the 
goods, and also the irregularities complained of (A), and, in fact, 
entitles the defendant to give in evidence everything he might 
lawfully do in order to make the distress (i). And under this 
plea the defendant may idso give evidence of a tender of amends (fc) 
and need not pay the amount into court (1). The plea is only 
available where the distress is made upon the premises chargeable 
with the rent, and not where a distress on other premises is justified 
on the ground of a fraudulent removal (m). 

415. In the case of an illegal distress the distrainor is a tres- 
passer ab initio, and the full value of the goods which have been lost 
to the plaintifT, without any deduction for rent, is recoverable as 
damages (n), unless there are circumstances of mitigation which the 
jury ought to take into consideration (o) ; and where the landlord 
has placed a man in possession, the plaintiff is entitled to damages, 
although ho has had the use of the goods all the time (p). Where 
the wrong complained of is the removal of fixtures the measure of 
damages is not the amount of the proceeds of their sale after being 
Bev€U*ed, but may be their value to an incoming tenant (ry), or may 
be their cost to the tenant. If the distress is lawful as to part and 
illegal as to part (as where privileged goods are included in the 
seizure) the plaintiff is only entitled to damages in respect of the 
illegal part (r). In the case of goods privileged from distress and 
improiierly seized an ordinary action for conversion lies, and the 
plaintiff is entitled to recover the full value of the goods, though he 
may be only a bailee thereof (a). 

An action for irregularity in dealing with a distress cannot be 
maintained without proof of special damage, on failure of which the 
plaintiff is not entitled to a verdict for even nominal damages, but 


(A) miharna v. Jonea (1841), 11 Ad. & El. 648; Jioss v. CH/ton (IH41), 11 
Ad. & El. 631. 


(i) Kagleton v. Gutteridge (1843), 11 Mi. & W. 465, ptr PAKKE, B., at p. 469. 
Thus, in an action in trespass for illegal distress the defendant was held entitled 
under this plea to give in evidence that he entered under a warrant of distress 
for rent, was forcibly turned out of possession, and thereupon broke open the 
outer door of the house and re-entered to seize the goods {ibid, ; Bannister v. 
Bt/de (1860), 2 E, A E. 627). 

(lb) Under s. 20 of Distress for Eont Act, 1737 (11 Geo. 2, c. 19) ; see p. 197, 
ante. 


(i) See J(mes v. Oooda^ (184 
(m) VuMltan v. Davis (1794), 


9 M. A W. 786. 

1 Et»p. 257 ; Fumeaux v. Fotherhy and Clarhe 
(ItilS), 4 (3amp. 186 ; Posiman v. HarreU (1883), 6 G. A P. 225. 

(«) "ACtaek v. BramweU (1863), 3 B. A S. 520 ; Keen v. Priest (1859), 4^ H. A N. 
.J186; OrunneU v. WdcK [1006] 2 K. B. 555, 0. A. 

^^A^(o) Edmondson v. Nuttcdl (1864), 17 0. B. (n. 280, per Willks, J., at 

jfe\^94; see Smith v. Enright G893), 63 L. J. (Q. B.) 220; Harvey v. Poeock 
iu848), 11 M. A \y. 740, where me tenant had part satisfaction by return of 
goods. If after action ooznsnehced the landlord returns the goods, the 
,|onant mav yet give evidence to show their damaged conditfon {SPOrath v. 
ne (1876), 10 I. E. 0. Jl 180); and see I^imh v. WM (1859), 1 P. A F. 
Eoga/^ V. Jennings, [18®2] 1 Q. B. 907, C. A. 


7 Bing. 153. 

, f), 1 F. A P. 134. 

Harvey V. Pacork, supra ; see Bail y. Mellor (1650), 19 L. J, (M.) 979. 
' Bwirs T. Jjeach (1865)| 18 0. B. (ir. 8.) 479. 
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thadeteoda n t is entitled to the verdnt (b), lleithar ean tiie plalRtiff 
recover in any event it tender of amends have been made atfd 
refosed before action (c). If he snoceeds he will recover, where each 
damage is shown to have accrued and not otherwise, the full value 
of the goods, less the rent in arrear and charges (d). 

For an excessive distress, the damages, in case of a sale of the 
goods, are the fair value of the goods after deducting rent Rnd 
costs (e). If no sale has taken place the plaintiff is entitled to 
nominal, though he prove no actual, damage, since the law 
presume damages from a man being prevented from dealing with 
nis property (/). If the distress is made for more rent than is in 
arrear, and the tenant pays the aim to get rid of the distress, he 
may recover the excess he was obliged to pay and damageu for the 
annoyance he may have suffered (g). Whether impounded on the 
premises or off the premises, the tenant is entitled to recover such 
actual damage as he has sustained through loss of the use and 
enjoyment of the excess taken, or of the power of disposing freely 
thereof, or through the inconvenience and expense in' procuring 
sureties to a larger amount than he otherwise would have required 
on replevying (h). He is also entitled to the excess of the vtuue of 
the goods above the rent and the expenses of distress. But not 
to extra costs of a replevin action beyond those allowed on 
taxation (t). 

416. An action for irregular, excessive, or illegal distress when jnrtadiotloii 
the amount claimed is under j 6100 may be brought in the county of county 
court (A). 

Sub-Sect. 6. — Acitcn fiyr Double Value. 

417. Beyond the remedy provided by the common law for an Action for 
illegal distress, in the particular instance of a distress for rent when double vuiue. 
no rent is in arrear followed by a sale of the goods the legislature 

has provided a punitive remedy for the owner of the goods, in the 
shape of compensation in double value of the goo* s taken and sold, 
with full costs (/). 

(h) Lucue V. TarUton (1808), 3 H. & N. IIG; JiodqcrB v. Varkvr (1850), IS 
C. 112; Proudlove v. Twemlow (1833), 1 Or. M. 326. 

(o) See p. 197, ante, 

\d) »Soo cases cited in note (n), p. 206, ante; and KvMb v. Qurtie (1832), 6 
0. & 1 . 322 ; Rocke v. Uxlh (1887), 8 T. L. E. 298. 

[e) iVelU V. Moody (1830), 7 C. & P. 09. And the tenant does not waive his 
nebt of action by entering into on agreement with the distiainor respecting the 
sale ol the goods seized ; for a right of action once vested can only bo u leleose 
01 receipt ol sometiring in satisfaction of the wrong ( WilUiughhy v. BackUouBe 
(1824), 2 B. & G. 821 ; SeUe v. Ifoarc (1824), 1 Bing. 40J). f'or a case where 
pait of the goods belonged^ to a thiid pvty, see Bad v. MelUtr (1800), 19 
h. J. (KX.) 279. 

(/) C/mndler v. DouUm (1865), 3 H. & 0. 653. 

(y) Fell V. Whittaker (1871), L. B. 7 Q. B. 120. 

{h) Piggoti v. BirUee (1836), 1 M. & W. 441. 

(•) Oraee v. Morgan (i836), 2 Bing. (n. O.) 634. 

(Ar) U the holding is one to which Agricultural Holdings Act, |i! 

(8 Edw. 7, 0* 28), applies the jnrisdioticxi of the county coiirt is ur<htuit<4», 
title Oommr Courts, Vol, VIII., p. 626. 

(0 Siat. (1669) 2 Will, ft e. 6* e. 4. Only tha owner of tha 

can m, M <fkaneeUar t. WekeUr (1898), 9 T. L. E. 668. Eott 
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rikn. IS. Th« offence is not cdmplete nnleas a sale of the ehattels aetmlly 
niefal, takes place (m). 

fostfolar, The provision is absolate, so that less damages than double valae 
cannot be awarded to a snccessful plaintiff (n). 

IHitreBB 


etc. 

iDjanetioni 
to restrain 

distareiB. 


Within 

Metropolitan 

Police 

district. 


Sub-Seot. 't^InjuwsUon to Jieotrain a Duitrm, 

418. An injunction may be granted in an action commenced by 
the tenant (q) where he complains either that a distress made is 
wrongful (p) or that a wrongful distress is threatened (9). Inas* 
much, however, as the right of a landlord to distrain for rent 
is a legal right enabling him if the rent is in arrear to obtain 
security for its payment, the court will not generally interfere by 
injunction (unless it is a flagrant case) except upon the condition of 
the applicant paying the amount claimed for rent into court (r). 
The courts do not favour an interference with the right of distress 
by injunction. But in a proper case the plaintiff frequently obtains 
the relief formerly only obtainable by replevin, that is, possession of 
the goods while the question as to the right to distrain is being 
tried. And when *the goods seized are not distrainable he may 
obtain relief for which replevin is not available. 

Sub-Sbot. 8 . — Summary Prouedmg$ in Special Cases, 

419. For any form of wrong committed during a distress within the 
Metropolitan Police district, where the tenancy is weekly or monthly, 
or the rent is under jC 15, a complaint may be made to any of 
the police magistrates, and if it appears that such distress was 
improperly taken or unfairly disposed of, or that the charges made 
by the party having distrained, or attempted to distrain, are con< 
trary to law, or that the proceeds of the sale of such distress have 
not been duly accounted for to the owner, the magistrate may order 
the distress, if not sold, to be returned to the tenant on payment of 
the rent at such time as the magistrate shall appoint ; or, if the 
distress shall have been sold, to order payment to the tenant of the 
value thereof, deducting thereout the rent which shall appear to be 
due, such value to be determined by the magistrate ; and such land- 
lord, or party complained against, in default of compliance with any 
such order, will forfeit to the party aggrieved the value of such 

only moaoB tho usual party and party costs {Avery y. Wood, [1891] 3 QL 115, 
0, AX 

(m) Masters y. Farris (1845), 1 0. B. 715. But the statute was held to apply 
where the goods were distrained alter judgment had been obtained for the rent, 
though the judgment had not been satisfied {Patter y. Bradley db Oo* (1894), 10 
T. L. B. 445). 

(fi) Masters y. Farris, supra. • 

(o) Judicature Act, 1873 (36 db 37 Viet. 0 . 66), s. 25 (8); see title iNTUKOTloir. 

Ip) Waish y. Lonsdale (1882), 21 Oh. D. 9, 0. A. 

(f) Shaw y, Jersey (Sari) (1879), 4 0, P. D. 120, 359, 0. A. 

(rj Sltaw V. Jersey {Earl),Mpra; Carter y. Salmon (1680), 43 L. T, 490, O. A. 

\ In Sanxter.y, Foster (1841), Or. db Ph. 302, which was an action W a tenant of a 
^ larm to restrain the enforcement of a penal rent resenred by the lease. Lord 
||;i|<3bTTKNaA>f , L.O., laid down the principle since obseryed, that ” the oouii ought 
to interfere for the purposeof preventing a party from mifordiig a le^ 
:^Midin without securing to jteelf the memiB of putting him in the eeme podhon 
. .. WljllBba event of his timring out to be right ae ii the eourt had not fateiuMd.*’ 
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diatrefis, not being greater than £16, saeh 4alae to be determined 6mn. II 
by the magistrate («). IPegs l 

430. The wearing apparel and bedding of the tenant or his JmfjPfSfi. 
family, and the todU and implements of his trade to the value of 

£S, are exempt from distress (a). A eourt of summary jurisdiction, 
on complaint that goods or chattels so exempt from distress ..... 

for rent have been taken under a distress, may, by summary 
order, direct that the goods and chattels so taken, if not sold, be 
restored, or if they have been sold, that such sum as the court 
may determine to be the vidue thereof shall be paid to tbe com* 
plainant by the person who levied the distress or directed it to be 
levied (b). 

431. In the case of any holding to which the Agricultural Holdings Anicnttiml 
Act, 1908(e), applies, there are special provisions for settling any houlngi. 
dispute arising in respect of any distress having been levied 
contrary to the provisions of the Act. 

SUB'SXOT. B,—Beteu». 

^2. Although a rescue (i) is generally a breach of the law, there Beica«i 
are some cases in which it is a legal remedy of an aggrieved person, 
that is to say, when a distress is wholly wrongful and not merely 
irregular or excessive (e). The rescue must take place before the 
goods are impounded, for after the impounding, whether the distress 
was lawful or not, the goods cannot be retaken (/), unless after 
impounding the distrainor abuse the distress by working it (y). 

Hescue in such cases can only be legally made by tbe tenant ot tvbei niene 
the owner of the chattels or his servant or agent, and not by a *** 
stranger (h), so that if the goods of two persons be wrongfully taken 
in one distress each can rescue only bis own goods, inasmuon as he 
is a stranger as regards tbe other goods (i). 

8irB>SxoT. 10. — JBetxqition. 

423. A writ of recaption was the peculiar remedy which formerly BempUoo. 
existed for one particular kind of wrongful distress, namely, a second 


(«) Metropolitan Police Courts Act, 1839 (2 & 3 Viet. o. 71), s. 30. 

(а) Iaw of Distress Amendment Act, 1886 (61 & 62 Vict. o. 21), s. 4 ; see 
p. I39,a?ifs. 

(б) Law of Distress Amendment Act, 1896 (68 & 69 Viet. o. 24), s. 4. 

(c) 8 Edw. 7, c. 28. This Act consolidated the pro visions of the earlier Acts 
rating to agricultural holdings in England and Wales. It made no alteration 
in tihe law. See title AoaiouLTUBB, VoL 1., p. 267, where the procedure uodor 
the earlier Acts is dealt with. 

(d) See p. 192, ante. 

(e) Instances ot such a remedy being lawful occur where the distress has been 


uistnas 18 made alter aproper tender or arrears and costs, ortne distress is takon 
on the highway, mr in the night time (p. 196, ante). Bo if the distress is 
wroiu^ m Mrt, the leMoe may take place as to that part, as where a distn as 
may be lawfwy levied but the totrainor takes things absolutely privileged or 
oondittonriJr privileged by reason of other distroinable goods being on the 


/) Oeimotth v. Betiem (1066), 1 Id. jBaym. 104 
9] SmOh V. WrigU (1801). 6 H. & N. ML 
l&Q.A]te. 07A 
4 Mat Brer. 103. 
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distress of the cattle ot beasts of the same person for the same rent 
after they had been replevied and returned to the ovmer, bat before 
the action of replevin was tried (&). 

The remedy is practically obsolete, for, though not abolished, it 
is not clear what provision the Judicature Acts have made for 
enforcing it. But in the rare event of the offence being oommitted 
the plaintiff would probably apply in the replevin action for an 
injunction to restrain the distrainor, or move to commit him for 
contempt. 


Part ill. — Distress for Rates and Taxes. 

Sect. 1. — Poor Pate. 

424. The right of distress in respect of rates and taxes and to 
enforce the order of justices as ancillary to their jurisdiction stands 
in many respects hpon a footing different to the rights we have 
previously considered. It does not arise under the common law 
or by virtue of a contract. It is purely statutory. In its nature it 
is somewhat analogous to an execution levied to enforce a legal 
money liability. 

425. The goods of any person assessed and refusing to pay 
money assessed for the relief of the poor may be levied by warrant 
of distress from two justices ( 1 ), and that not only in the place for 
which such assessment was made, but in any other place within the 
same county or precinct ; and if sufficient distress cannot be found 
within the said county or precinct, on oath made thereof before a 
justice of any other county or precinct (which oath shall be certified 
under the hand of such justice on the said warrant), such goods 
may ))e levied in such other county or precinct by virtue of such 
warrant and certificate (w). 

If a person rated to the poor rate does not pay his quota during 
the year of office of the overseers he can be compelled to pay by 
any subsequent overseers (?*). 


(/c) Gilbert on Distrewses, 223. 225; see title Animals, Vol. L, p. 386. 

(2) Poor Belief Act, 1001 (43 Bliz. c, 2), b. 2. The justices may also include 
the costs in the warrant (Distress for Rates Act, 1849 (12 <fc 13 Viet. o. 14), s. 1). 

(w) Pour Belief Act, 1743 (17 Geo. 2, o. 38), s. 7. Only the goods of the party 
assessed can be takeu luider uie distress. Tne woida of the statute of J^izabotli 
are ** distress and sale of the oifoiider’s goods," and this Act says the ** goods of 
any person assessed” (Stwm v. Evans (1701), Is Burr. 1162, 1169), differing 
in ih}8 respect from assessed taxes Uasim y. Dixon (1813), 1 M. & S. 001). But 
the goods of one overseer ore as liable to be seized under a distress made by the 
oiAer of the other overseers as those of any other person (Skinglw v. Surridge 
(1843), 11 M. & W. 503). " 

[n) East Dean iherseers v. EvtreU (1861), 3 £. d: B* 674 ; Poor Belief 
Act. 1743 (17 Goo. 2, c, 38), s. 11. This enables the overseers to recover 
whore by reason of an inoorrect demand note too little has been paid in 
previous years {li. v. [1892] 1 Q. B. 43). See, generaUy, title Pooh 

Law. 



Pabt III.— Distriess Fcm fUrstB Taxes. 

436. Oertam praliminarieB are neeeBBsif to the issue of a 
distress warrant In the first place there must be a dexnand fear 
payment of the rate. The demand must be for the precise sum 
actually due (o). The demand should be made upon the ratepayer 
or left upon the premises. If the occupier is not living on the 
premises, nor in the parish for which the rate is made, or the 
owner, if assessed for such rate in the place of the occupier, is not 
living in such parish, the demand may be delivered to the person 
having the custody of the premises, or if no such person can be 
found, then affixed upon some conspicuous part of the premises, 
and where the residence of the person assessed is not known, 
and cannot be ascertained upon inquiry at the premises, the 
summons for the non-payment of the rate may be served in like 
manner (p). 

Where the overseers have served a demand in writing of the 
whole rate on the occupier of a hereditament let to him for a term 
not exceeding three months, and he claims the right to pay the rate 
by instalments, a distress warrant may be issued for the second 
instalment without a second demand in writing (q). 

In the case of any corporation aggregate, joint stock or other 
company, or any conservators or other public trustees, the demand 
may be made by letter sent through the post addressed to the clerk 
or secretary or other principal officer of tlie corporation, company, 
conservators, or trustees at the office of such corporation, company, 
conservators, or trustees, or made personally upon such clerk, 
secretary, or officer at such office, and a summons for the non* 
payment of such rate may be served in like manner (r), 

427. If the rale when demanded be not paid within seven days, 
the overseers, or any one of them, may make complaint thereof to 
a justice of the peace and obtain a summons («) for the ratepayer 
to appear before the justices to show cause why the distress warrant 
should not issue (t). 

Where several rates are due from the same person they may 
be included in the same information, complaint, summons, order 
etc., which are to be construed as several as to each, so that its 
invalidity as to one rate will not affect its validity as to others, and 


(0) Hwrell v. TTinfc (1818), 8 Taunt- 369. In this respect it differs from a 
distress for rent {ihid,) ; and where the amount oomes to a fraction of a farthinpr 
it must be omitted from the demand (Morion v. Jiremm/r (18601, 8 0. B. (n. s.) 
Tdl), It is not nooessary that there should have been a personal demand by tho 
collector or a personal refusal by the ^rson distrained upon (B. v. Ford (1836), 
2 A<L & EL sSd). Kor is a demand of the precise amount necessf^ where the 
ratepayer having gone out of occupation is only liable for a proportionate part of 
tke 19X10 (jMgndd v. ItcJim Ove/rhers^ [1906] 1 S. B. 221). 

(p) Poor Law Amendment Act, 1868 (31 32 Viet. c. 122), s. 39. 

(y) Overseen v. JoneSf [1893] 2 Q. B. 176, 

fri Ihid.^ B. 40. 

(<} Poor Belief Act, 1814 (M Qeo. 3, o. 170), s. 12. The summons may be in 
fke fprm prescribed by the Pistress for Bata Act, 1849 (12 $ 13 Viet. c. 14), 
s. 6, or in a form to the like effect, and may be served by delivering it to tlio party 
PstsoDi^ or by leaving the same with spme person for him or her his or heff 
place of obode (tbid.j, 

(1) A r. Bonn and Church (1795), 6 Term Bep. 198. 
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if Bevflral rates can te so inclnded, no costs ahail be t^owei few 
more than one complaint, enmmons etc. (a). 

428. Justices sitting to hear an application for the issue of 
a distress warrant for the non-payment of poor rates sit as a court 
of summary jurisdiction, and are not merely exercising a ministerial 
duty (b). 

In support of the application the overseer must produce the 
book purporting to contain the poor rate with the allowance of the 
rate bv the justices, and this, if the rate is made in the form 
prescribed by law, will be primd facie evidence of the due making 
and publication of such rate (c). If the party summoned appear 
and fail to show cause for non-payment, the distress warrant most 
issue. 

The justices have no right to inquire into the validity of the 
rate ; and where the rate is good on the face of it, and the person 
summoned is the actual occupier of the rated property, and toe rate 
has not been appealed against, the justices are bound to issue 
their warrant notwithstanding the ratepayer appears and raises 
an objection which would be a good ground of appeal against 
the rate (d). No action can bo brought against the justices by 
reason of any irregularity or defect in the rate or by reason of any 
person named in the rate not being liable to be rated therein (e). 


(a) Poor Bates Becovery Act, 1862 (25 & 26 Viet. c. 82), b. 1 ; and in the 
motropolis, see Metropolis Managoment Amendment Act, 1862 (25 & 26 Viot. c. 
102), 8. 18. A poor rate and a general district rate may be included in one 
summons {B, v. Q lover ^ Ex parte llormty District Council (1900), 35 L. J. 269). 

(5) Formerly it 'was difPerout, inaBmuen ae the justices for this purpose did not 
sit as a court of eummai'y jurisdiction, and did not make an order on complaint 
within the meaning of ss. 6 and 35 of the Summary Jurisdiction Act, 1879 
(42 & 43 Viet. 0 . 49h so as to make the poor rates civil debts within the meaning 
of those sections (A. v, l*rice (18801, 6 Q. B. D. 300). Since 1884 the justices 
in sitting to hoar applications lor (he issue of a disti’ess wairont for poor rates 
are a co^ of summary jurisdiction (Summary Jurisdiction Act, 1884 (47 & 48 
Viet. 0 . 43), s. 7; Inteiyretation Act, 1889 (52 & 63 Viet, a 63), s. 13 (11); 
Fourth Cifly Muftual Building Society v. East Ham (Churchwardens and Overseers], 
[1892p a B. 661). 

(c) Poor Bate Afisessmeut and Collection Act, 1869 (32 & 33 Viet. o. 41), s. 18 ; 
Ex parte Binney (1861), 16 J. P. 22. 

(d) B, T. Kingston Justices and Philips (1858), E. B. & E. 256, followed 

in Cheney y Tallowint [ISO-l] 2 K. B. 763; v. (I860), 2 E. A E. 

836 ; Manchester Overseersj v. Htadlam (1888), 21 Q. B. D. 96 ; Ex parts 
May (1862), 81 L. J. (h. o.) 161, See also St, Stephen (Churchwardens) v. 
Great Northern and City Bail, Co, (1902), 86 L, T. 390. But in the ** passive 
resiatanoe oases it was held that where a ratepayer tenders a portion of the 
poor^te which is refused, and upon the hearing of the oomplawt before the 
justices the portion which had been previonsly refused is again tendered in 
court and refused by the overseers, the justices are not bound to issue a distress 
warrant for more than the balance beyond the amount tendered (B. y. CiUespir, 
[1904] 1 K B. 174), though if they think fit they can issue a warrant for the ioli 
amount (Ex parte Wiles (1903), 90 L. T. 225). 

(s) Juatioes Protection Act, 1848 (11 & 12 Viet. c. 44), a. 4. Formerly the 
lustioea frequently refused to grwt a warrant of distress where it was feared 
the gnmting of it would subject them to an action of trespass. And the 
courts would not ^rant a mandamus to oosml them to grant a warrant where 
there was a probability that an action would be brought against them lor doing 
■o (B, V. Qreamis (1835), H Ad# d El. 616 ; B, y« Mireheum (1835), 2 Ad. A El' 



Pabt m.—Dorrans lox Bms Taxbs. 91 t.. 

<yt9. Though tiie justiees a(^ niiiuBteriA<hj in the sense ihafi Ihne*!. 
they beve no right to go behind a rate which is good on the facse of BoerSyte. 
it(/), objection may be taken that in the particular instance the 
rating authority had no jurisdiction to make a rate upon tiie •taibble. 
person or upon the property in question, for the justices cannot 
enforce an illegal rate (ff) ; and they may inquire into the validity 
of the objections taken by the party sirmmoned, and may state a 
case for the opinion of the High Cdnrt (h). 

430. It is illegal to assess a man for property which he does Bon- 
not occupy, and it may be shown in opposition to on application 
for a distress warrant that the rate on the face of it shows that he 
is rated for property of which he is not the occupier (t). 

If one entire assessment is made in terms upon property which 
be does occupy and upon other property which ho does not 
occupy, so that upon the true state of facts being ascertained it is 
impossible to satisfy the description in the rate book without 
including property which he does not occupy, the rate is bad and 
will not be enforced by distress (J). 

Where the ratepayer has only been in occupation for part of the 
period covered by tho rate, the distress warrant can only issue for 


(/) Baieg V. Plumttead Overmrt (1896), 72 L. T. 393; Sandgate Local Board 
V. Pledge (1886), U Q. B. D. 730. 

to) Weatminfiter Corporaiion y. Army and Navy Auxiliary Co-operative Supply^ 
Ltd*, [1902] 2 K. B* 125, 134 ; St Stephen {Ohurchwardem) v. Great Northern 
and City RaiL Co. (1902), 86 L. T, 390 ; Birmingham. {Ckurchwardem) v. Shaw 
10 Q. B. 868, 879. “ If the objection raiBod in aimwer to tho applioa. 
or a distress warrant is ‘you have no jurisdiction to make us liable in 
respect of this rate at all,’ that is an objection wliich c£ui bo taken, but if, on 
the ot^r hand, it is * you ought not to have assessed uh in respect of this pro- 
perty at this amount/ or on some other gi’ound which is a ground for an appeal, 
that cannot be taken ” Stephen (Vhurchwardem) v. Great Northern and 
City Rail. Oe., aujjrat per Lord Alvebstone, 0. J., at p* 302). Thus, an objec- 
tion may be taken that upon the construction of a statute Cio ratepayer did not 
become liable to be rated in respect of the particular property (ihid.V but not an 
objection that the ratepayer is entitled to a statutory exemption (Birmingham 
(Ohurchwardms) v. oHhaw, Bupra)^ nor that tho rate is in port retrospective, 
oecause made after the cornmencoinent of a Imlf-year to meet the expenses of the 
whole year {Cheney v. Tallowin, [1904] 2 K B. ; R. y. Kingaton Jusikea 
and PhUips (1868), E. B. & E. 256), nor that it is’ made for too long a noriod 
in advance (Durrani v. Boys (1796), 6 Terra Rep. 580). In addition to wnat is 
apparent on the face of the rate, the defeuce may be raised that the rate has 
not been published in accordance with the Poor Rate Act, 1743 (17 Geo. 2, c. 3), 
i. 1, and IS, therefore, a nullity (Beeson v. Derby Overaeera (1003), 89 L. T. 47 ; 
A v. Newcomb (1791), 4 Term 368). 

(fc) Fourth City Mutual Building Society v. East Ham (Churchwarden a and 
Oiwraeers), [1892] 1 Q. B. 661 ; and see A v. London (Lord Mayor) and Brovm 
(1887), 57 L. T. 491 ; and sea note (M on p. 212, ante, 

(») Milward v. Oajfin (1779), 2 Wm, BL 1330 ; Bristol Poor (Governors) v. 
(1834), 1 Ad. £1. 264. 

(f) Manchester Overseers v. Headlam (1888), 21 Q. B. D. 96, per Wills, J., at 
P. 98 ; London and North-Weetem Rail. Cb. v. Budemaster (1874), L. B. 10 Q. B. 

; i^d it makes no difference that the ratepayer has already appealed to the 
^[tiarter iitssiffinn on the ground that he is imM for what ha does not occupy and 
Ham emeal has been dimaissed (Mitward ▼. supra). But the rule 
dees not ttrny where the person rated is aetusily in occupation of 
which fulw the desoription in the rate book (Manchester Overseers v. 
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the proportionate par4' of the rate (k), and the jnstioes mfty ittiwr- 
tain the proportion due and issue their distress 'warrant for that 
amount (1). 

431. The justices have jurisdiction to inquire whether the 
person affected by the rate is in reality the principal and responsible 
person in occupation of the premises, and the person summoned 
may show that he is only a caretaker or servant (m), or that the 
property for which he is rated is let to his wife, who is in 
occupation (n). 

Objection may be taken that the premises are not situate in the 
area for which the rate is made (o), 

432. If the party summoned fails to appear, then, upon proof of 
service of the summons a reasonable time before, the justices 
may proceed ex parte as if such party had appeared (p). 

If the rate is le^al the justices cannot refuse to issue the warrant 
however inconvenient or oppressive they may deem it(</). 

Nor can they order that there shall be any delay in the issue of 
the warrant (r). • 

433. The warrant may be directed to the churchwardens and 
overseers of the poor, or the overseers of the poor, and to the 
constable of the parish or township, and to any other person or 
persons, or to any one or more of them (s). One warrant of distress 
may be issued against any number of persons neglecting or refusing 
to pay the rate (a). Forms of distress warrants are provided by 
statute (/>). 

A distress warrant may issue against any one of a number of 
tenants in common for the whole amount which such tenants 
refuse to pay (c), 

434. An appeal lies to quarter sessions against the issue of a 
distress warrant, but not before the distress has been levied (d). 


(k) Davis V. WooilfiAd (1900), 81 L. T. 782; R, v. Tempcstf Ex parte Townend 
(1898), 14 T. L. li, 199. 

(l) Mansel v, lichen Overseers, [1^061 1 K. B. 221. 

(m) li. V. Simvions (1893), 62 L. J. (m. 0.) 106. 

(n) li. V. Bagshawe (1896), 76 L, T. 613. But the justices cannot go into the 
question of whether or not the occupation is bonr^ficial ; that is matter only for 
appeal {R. v. Bradshaw (1860), 29 B. J. (M. o.) 176). 

(o) Bagkui Bay TinplaU Go. v. John (1895), 72 L. T. 806 ; and see Birminghavi 
(Churchwardens) v. Shaw (1849), 10 Q. B. 868, 879, 880 ; Bristol Foor 
(Oovemors) v. Wcut (1834), 1 Ad. & EL 264, 281. 

(jp) Distress for ^tes Aot, 1849 (12 & 13 Yiot. c. 14), a. 6. 

( 5 ) a. V. Hosier (1834), 3 L. J. (m. 0 .) 60 ; R. y.JRoteler (1864), 33 L. J. (M. 0 .) 

101 . 

r) JB. V. HandsUy (1881), 7 Q. B. D. 398. 

•) Distress for Bates Act, 1849 (12 & 13 Yict. 0 . 14), s. 8. 

^a) 8. 3. 

(6) 8. 4. The wonrant not state in terms that the refusal to pay 
the rate was proved upon oath ; it is enough to state that it was duly piovea. 
and a misreoital of the date of the rate is not material (Ormeroi^ v. Oiijodwkh 
(1847), 16 M. A W. 367). 

(o) FaynUr Tw R. (1847)^ i- J. (m. o.) 136, E*. Oh. 

(a) V. London JustitMt [1899] 1 4 . K 532. 
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Part IlL— DiernuosB vor. Eatss ajd Taxis. 

48ft. The right of distress is Umited to ttte goods of the person 
assessed (s). But he need not have an absolute property in such 
goods* and a bill of sale by way of security for the payment of 
money will be no protection in respect of personal chattels included 
in such bill of Bale(/). 

The existence of an equitable charge on goods does not protect 
them from distress for poor rate (5). Moreover, common law 
exemptions from distress do not apply in cases where the right of 
distress is given by Act of Parliament ; so that money as well as 
goods may be distrained for a poor rate(/0; bo may working toola 
in a shop, though there are other available goods (i), and beasts of 
the plough (k). 

436. The person against whom a warrant is issued is liable to 
pay the costs of the warrant, and of the broker or other ofiScer for 
his attendance to make the levy, although such person may tender 
the amount of the rate before any levy is made(/). 

The justices in issuing a distress warrant for poor rates have a 
discretion as to whether they will include in^ their warrant of 
distress any sum in respect of costs of obtaining^the warrant 

437. If the return of the person having the execution of the 
warrant is that he can find no sufficient goods on which to levy 
the distress, the justices may issue a warrant of commitment against 
the defaulter with regard to whom such return has been made (n)* 


{t) Stevem v Franks (1761). 2 Burr. 1152. Though in one case under the 
H}H3cial terme of a local Act the goods of a lodger were held liable to a distress 
[Peppercorn v. Ilofvian (1B42), 9 M. & W. 618). 
if) Bills of Salo Act (1878) Ainondinout Act, 1882 (45 & 40 Viet. c. 43), s. 14. 
?y) Re Marriage^ Neave & Oo., [1896] 2 Ch. 663, 0. A. 

[h) East India Oo. v. Skinner (1695), 1 Bott, Poor Law, 249, 

(f) Edgeomb v. Sparks (1G80V 2 Show. 126. 

(7c) Hutchina v. Ckamhera (1758), 1 Burr. 579. 

(i) Distress for Bates Act, 1849 (12 & 13 Viet. o. 14), s. i * Divided Parishes 
and Poor Law Amendment Act, 1876 (39 & 40 Viet. c. 01), 8.31. But the 
justices have a discretion as to costs (/?. v. Baker ^ Ex parte Guildford Overarora 
(1909), 100 L. T. 522). A second ^stress is permitted where the distrainor 
has boon prevented from realising the distress by the unlawful conduct of the 
person liable {Lee v. Cooke (1858), 3 H. & N. 203, E*;. Oh.). 

(m) Distress for Bates Act, 1849 (12 & 13 Viet. o. 14), s. 1 ; and this discretion 
is not fettered by anything contained in s. 6 of the Act, and after the rate is 
paid the justices may refuse to issue a warrant for the costs {R, v. Baker ^ Ex 
parte Guildford Overaeera, aupra). When the amount distrained for does not 
exceed £20, the costs allowed are those provided by the Distress (Ousts) Act, 1817 
(57 Geo. 3, c. 93), & 1, as applied to rates by the Distress (Costs) Act, 1827 
(7 & 8 (}eo. 4, c. 17) (see p. 220, postV and according to the schedule to the 
urst-mentioned Act (Coater y. Headland^ [1906] A. 0. 286). But the remedy of 
the person aggrieved by the •bailiff deducting higher charges than those per- 
mitM by the Act is not confined to an application to justices under the first- 
named Act, but may be pursued in the civil courts (R, v. PhUbruk, Ex parte 
Rdioarde, £1905] 2 & B. 108). It is the duty of the police to execute the 
warrant (BoSber v. Wicka, [1904] 1 K. B. 743, per Lord Alveustonb, O.J., at 
p> 747). And a constable who levied a distress and removed the ttoods to the police 
station for safe custody, w^xe they were locked up, was heM entitled te one 
shilling a day for ** keeping possession ” GSeoii r. DerUonj [1907] 1 K. B. 456). 
(e] Distress for Bates Act, 1849 (12 & 13 Viet. c. 14), s. 2. A married woman 
in xespeot of her property is liable toia^KriBonment in default of a mffloieiit 
{Be AUm^ [1894] 2 Cb E 924). The commitmest is a punitive order, 
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Bat if before he is committed he pays or tenders to the diiirch* 
wardens or overseers of the poor the sam so songht to be recovered, 
together with all costs incurred up to that time, no farther 
proceedings can be taken (o). 

8bot. 2. — Highway BaU. 

438. For the purpose of recovering highway rates the authorify 
by whom the same are to be collected have the same powers, 
remedies, and privileges, as the overseers of the poor in the parish 
have for the recovery of the poor rate(p). 

As the highway rate follows the poor rate, it will be sufficient to 
refer to sect. 1 of this Fart in those few instances in which it may 
still be necessary to resort to the special powers given by the 
Highway Act. 

Sect. 8. — General Disttiet Bate. 

439. If a person assessed to a general district rate by any urban 
district council fails to pay the same when due, and for the sp^e of 
fourteen days after the same has been lawfully demanded in writing, 
or if any person quits, or is about to quit, any premises w'ithout pay- 
ment of any such rate then due from him in respect of such premises, 
and refuses to pay the same after lawful demand thereof in writing, 
any justice may summon the defaulter to appear before a court of 
summary jurisdiction to show cause why the rate in arrear should 
not be paid ; and if the defaulter fails to appear, or if no sufficient 
cause for non-payment is shown, the court may make an order for 
payment of the rate, and, in default of compliance with such order, 
may by warrant cause the same, and the costs of the levy, to be levied 
by distress of the goods and chattels of the defaulter (q). 

The court in making the order for payment acts as a court of 
summary jurisdiction, and the rate becomes a civil debt. 

The duties of the justices in enforcing the rate resemble their 
dutius in enforcing a poor rate (r). If the rate is good on the face 
of it they should not refuse to make an order for payment, or 
attempt to go behind the rate (s). 


and not merely a legal process to enforce payment, oonsequontly the defaulter 
is not entitled on becoming bankrupt to obtain an order of discharge under 
8. 10 (2) o! the Bankruptcy Act, 1883 (46 & 47 Viet. o. 62) (Be Edgcom, 
Ex parte Edgeomey [1902} 2 K. B. 403, 0. A.). The justices cannot issue one 
wan ant of coinmitiiient against seyeral persons in default of distress (DisUese 
for Bales Act, 1849 (12 & 13 Viot. o. 14), a 

(a) Distress for Bates Act, 1849 (12 & 19 vict. a 14), s. 6* 

Highway^Act, 1836 (6 & 6 WilL 4, o. 60), s. 34 ; Loc^ Govemment A<d, 
1888 (61 & 62 Vici o. 41), s. 11 fl) ; Pubho Health Act, 1875 (38 d; 39 Vict 
0* 66), 88. 144, 216, 229, 230 ; Local Government Act, 1894 (56 & 67 Vict. o. 73), 
ss. 21) 26, 29. In all distriots whet^ the rural district council ore the hiffhwar 
autlj^ority any highway expenses are to be defrayed as general expenses m the 
Tnanner directed by tne l^blio Health Act, 1876 (98 A 99 Viot c* 66), with 
l eapoct to the expenses inouired in the execution of that Act (see tsties HiobwatSi 
Am Bridobs ; Looax» Goverhment). 

(q) Poblio Health Act) 1876 (38 & 39 Vict o* 56), a. 266. Bee title Local 
GovEKinutin: for the oonmtutioD and functions of distnet ooundls. 

(r) Bee p. 212, ante. 

(«) Sandgate Ltml Board W. Pledge (1886), 14 Q;. Bb D« 780; they 

may state a oase if they tihiak fit to do ao(fM.)* 
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8bot. 4. — Borough Bate. . Bets . 

440 . In the oase of a borongh, the borough fund is applicable for Borooglt rate, 
payment of the corporate expenses, as provided in the Municipal 
Corporations Act, 1882. If the borough fund is insufficient, the 

council of the borough must from time to time estimate what 
amount in addition will be sufficient for their purposes, and are 
empowered to raise the amount by a rate called the borough rate, 
and to assess the contributions thereto on the several parishes and 
parts of parishes within the borough (u). 

Where a parish is wholly in a borough the council may from 
time to time, if they thindi; fit, order the overseers to pay the 
contribution of the parish to the borough rate out of the poor rate 
made or to be made for the parish. Tho overseers must pay the 
contribution to the council, or as they order. If the overseers fail 
to pay as ordered, the amount may be levied on the goods of them 
or any of them, by distress, by virtue of a warrtint signed by tbe 
mayor and sealed with tbe corporate seal, or signed by two justices 
in and for the borough (v). 

Any warrant required for the levy or collection of a borough rale Wananti. 
may be issued by the mayor, signed by him, and sealed with the 
corporate 8eal(x). 

8boi. 6. — Tithe Rentcharge. 

441 . Where tithe rentcharge (j/) is in arrear the owner of the sIbmcm 

rentcharge may recover it by an order of the county court; and, ijoder order of 
where it is shown to the court that the lands aro occupied by court, 

the owner thereof, the order will be executed by the appointment 

by the court of an officer who, subject to the direction of the court, 
will have the like powers of distraint for the recovery of the sum 
ordered to be paid as aro conferred by the Tithe Aois on the owner 
of a tithe rentcharge for the recovery of arrears of tithe rentcharge, 
and no greater or other powers ; and if there is no sufficient distress 
the Mrson entitled to the sum ordered to bo recovered may proceed to FomcmIob of 
obtain possession of the land under s. 82 of the Tithe Act, 1886 (z). 


possession i 

(() Buxniaary Jurisdiction Act, 1848 (11 & 12 Yict. o. 43), s. 22; Summary 
Junadiction Act, 1879 (42 & 43 Viet c. 49), as. 0, 35. 

(w) llunicipal Corporationa Aot^ 1862 (45 & 46 Yict. o. SO), a. 144. 

(v) lUd., 8. 145. See further oa to the borough rate, title IUtbs jjid 

Batiro. 

(eV i hid., 6. 148. 

(v) Tithe Act 1891 (54 Yict^o. 8). But the Act doea not apply to a rentcharge 
unoer the Extraordinary Tithe BMcmptaon Act 1886 (49 & 50 Yict. o. 54), nor 
a rentcharge payhble under the Tithe Aot, 1860 (23 & 24 Yict o. 83), in reapoct 
of the tithee on any gated or atinted paature, nor a sum or rate payable for each 
be^ of oattle or atock tamed on land eubject to common n^te or held or 
enjoyed in common (aee 54 Yict c. 8, a. 2 (2)), nor, except ao far aa relatee to 
ve OMpaament and recovery of ratea, doea it extend to tbo tithe rentdtarjEe 
|*euiag out of the lands of m railway oompany (ibid., a. 10 (1)). See title 
"ttKnAmoAi. Law, poaf, aa to tithe genendly. 

(*y TMm Aet, 1891 (64 Yiot o. 8), a. 2 (3). 2&e rentcharge mnst be in anear 
tor UBie montha bdbte prooeedinga a» talnnt in the county eourt (tied., a. 3 (1) ). 
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442. The right of ^distress given by the Tithe Act, 18&6, was a 
power, when the rentcharge was in arrear for twenty-one days after 
any half-yearly day of payment, for the person entitled to the same, 
after having given or left ten days’ notice in writing at the usual or 
last known residence of the tenant in possession, to distrain upon 
the lands liable to the payment thereof, or any part thereof, for all 
arrears of the rentcharge, and to dispose of the distress when taken, 
and otherwise to act in relation thereto, as any landlord might for 
arrears of rent reserved on a common lease for years, subject to the 
proviso that not more than two years* arrears were at any time to 
be recoverable by distress (a). 

443. Proceedings for recovering the rentcharge must be taken 
within two years from the date when the tithe rentcharge became 
due (6). 

Sect. 6. — Assessed Taxes. 

444. The taxes under the management of the Board of Inland 
Eevenue, including the land tax, inhabited house duty, and property 
and income taxes, «aro now mainly regulated by the Taxes Manage- 
ment Act, 1880 (c), which contains provisions for enforcing by way 
of distress the payment of arrears of these taxes. 

445. If a person refuses to pay (d) the sum charged upon him in 
respect of any of the before-mentioned taxes on demand made by 
the collector, according to the assessments and warrants to him 
delivered by the land tax and general commissioners, such collector 
may distrain upon the premises charged with such sum of money, 
or distrain the person so charged by his goods and chattels, without 
any further authority from the said commissioners for that purpose 
than the warrant to such collector delivered on his appointment (c). 

The power of distress may be lawfully exercised after the expiration 
of the year in respect of which the tax is payable, provided that, at 
the time of the distress, the collector has not been required to pay 
over the sums collected by him and deliver a schedule of arrears as 
provided by s. 103 (b) of the Taxes Management Act, 1880 (/). 
When once the account has been closed the collector would have 
no power to distrain without a special authorisation from the 
commissioners ig). 

446. The right given to the Crown to distrain for income tax 
is not affected by the fact that the party liable to pay the tax is a 
company being wound up under the provisions of the Companies 
Consolidation Act, 1908 (ft), for the Crown is not bound by the Act, 
not being specially mentioned in it (i). 

(a) Tithe Act, 1836 (6 & 7 Will. 4, c. 71), s. 81.^ 

k) Tithe Act, 1891 (64 Viet. o. 8), b. 10 (2). 

(c) 43 & 44 Viet, c, 19. See titles Income Tax ; Inhabited House Duty ; 
TiXtfD Tax. 

(d) Non-payment after aervice of the demand note is evidence of refusal to 
pay (Lumsden v. Bumsit, [1898] 2 Q. B. 177, 0. A.). 

(«) Taate Management Act, 1880 (43 & 44 Viet. o. 19), a. 86 (!)• 

(/) Mto# V. Tates, [1900] 2 Q. B. 370, 0. A. 

(ff) Ib4d., per Vauqhan WUXUMs, L.J., at p. 376. 

(ft) 8 Edw. 7, 0. 69. 

to Be A Ch. (1876), 9 Oh. D. 469, 481, 0. A. 



Part m.— D istrbbs r(tt Bates ym Taxes. 

4At7. So far as regards the daties eharglaUe under Sehed. A 
of the Income Tax Acts, in case any lands charged to the said duties 
shall be unoccupied, and no distress can be found on the same at 
the time such duties shall be payable, the collector may at any 
time after enter upon the said lands, when there shall be any 
distress thereupon to be found, and seize and sell the distress 
under the like powers as he might have distrained on the same 
lands if in the occupation of such person at the time the duties 
became due ; subject to the proviso that the said duties, or either 
of them, are not to be levied on any bouse which shall be or become 
unoccupied for such year, or portion of the year, as the same shall 
be unoccupied (y). 

448. Where by any assessment the income tax is charged on 
tithes or teinds, and is not paid within the times limited by the 
Act, the collector and officer respectively may distrain upon such 
tithes or teinds, or any other goods or chattels of the owner of such 
tithes or teinds, wherever the same can be found, and seize, and 
sell so much thereof, as shall be sufficient for levying the said 
assessment (Ic). When any assessment to income tax is charged 
on any composition for tithes or teinds, or any rent or payment 
in lieu thereof, the occupier of the lands and premises charged 
with such composition, rent, or payment is answerable for the 
duties so charged, and may deduct the same out of the next 
payment on account thereof 

Where any assessment is charged on the profits of manors 
or royalties, or of markets or fairs, or on tolls, fisheries, or any 
other annual or casual profits not distrainable, the owner or 
occupier, or receiver of the profits thereof, is answerable for the 
duties charged thereon, and may retain and deduct the same out 
of such profits ; and in every such case the collector may distrain 
upon such persons respectively (f). 

449. Income tax under Sebed. E, on offices, which cannot be 
stopped in the hands of the proper officer, is to be certified in case 
of non-payment to the commissioners of the district whore the 
defaulting officer resides, and they may is^ue their warrant to the 
collector to levy the same by distress (m). 

450. For the purpose of levying a distress a collector may, 
upon warrant under the hands and seals of the commissioners 
oWined for that purpose, break open in the daytime anv house or 
premises, calling to bis assistance any constable for the parish, 
group, or division where any refusal, neglect, or resistance is made. 


{fi Income Tax Act, 1842 (5 A 6 Viot c. 35), a 70. A collector having die* 
tnwed upon the goods of the tenant for the time being for income tax under 
Bched. A, aseessed on the premises for previous year, when they were 
ii&Occapi^, it was held that no action would lie, as the cose was covered by 
this sedaon, and s. 35 of the Income Tax Act, 1853 (16 A 17 Tict. c. 34), did not 
apply fJZbadtiui v. Ohtw (1898), 78 L. T. 381). 

(h} Income Tax Act, 1842 (6 A 3 Viet A 36), s. 71. 
ffi Ibid., s. 72. 

(«i) 8. 155. 
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And it 18 the duty of kVL constableB, when so required, to asedet fite 
collector in the execution of sach warrant and in levying toe 
distrefis in the house or premises (n). 

A levy or warrant to break open must be executed by or under 
the direction and in the presence of the collector (o). 

451. Every distress levied by a collector must be kept for five 
days at the cost of the person so refusing to pay (p). If the said 
person does not pay the sums due within the five days, then the said 
distress must be appraised by two or more of the inhabitants where 
the said distress is taken, or other sufficient persons, and there sold 
by public auction by the said collector or his deputy ; the overplus 
(if any), after deducting the said money and also the costs and 
charges of taking, keeping, and selling the distress ( 9 ), must be 
paid to the owner thereof (r). 

462. The provisions in regard to warrants of distress contained 
in the Tarish Officers Act, 1793, which authorises justices to impose 
fines upon constables and other peace and parish officers for neglect 
of duty, and also makes provision for the execution of warrants of 
distress granted by magistrates, is made applicable to levies 
and distraints made by collectors for recovery of the duties on 
land tax (a). 

453. If a collector advances and pays over to the collector of 
inland revenue any sum of money for or on account of the assessed 
taxes on any other person, whether at his request or not, such 
collector may, in default of repayment to him at any time within six 
months after such payment, levy the duties by the like methods as 


(n) Taxes Manngement Aot, 1880 (48 & 44 Yict c. 19), s. 86 (2) (see H, v. 
02ark (1836), 4 L. J. (m, 0.) 92). 

(0) Jbid., 8. 86 (3). 

Ip) /hid,f 8. 86 (4). 

(7) Tlmre is no Act regulating the charges by a collector for a distress for 
income tax where the sum dmrained for exceeds £20. The practice is to 
charge Is. in the pound for the levy, and 3s. 6d. per dfw for the man in posseseioii 
(Lum$den v. Hurnett^ [1898] 2 Q. B, 177, 0. A.). When the amount distrained 
tor is under £20 the cosie and charges allowed are ; — s. d, 

Levymg distress 8 

Man in possession, per day 2 

Appraisement 6d. in the pound on the value of the goods. 

' Stamp, the lawful amount thereof. 

All expenses of advoitieement (if any suoh) . 10 0 

CatsJogues, sale, and commission and delivery of the goods, 

* Is. in the pound on the net produce of the sale. 

Distress (Costs) Act, 1817 (57 Geo. 3, c. 93); Distress (Costs) Act. 1827 (7 & 
8 Goo. 4, 0. 17). The 2s. 6d. per day for a man ii^possession cannot oe charged 
unless there is an agreement to do so, if the man is only in oonstmcSvo 
possession, that io, where he ia in what is called walking possession^* {LumBdeii 
v« JiwmtU, $upra), 

TaatJGB Ifanagemeat Aot,Jl8S0 (43 & 44 Yict. c. 1^, s. 86 (5), 


0 

6 


Ibid., M. S6 (6). The Parish Officers Act, 179^ (33 Qed. 3, o. 55), is 
repeiJed eaco^t as to ss*^ I and 2. 8. 1 imposes fines upon oonktoles for 

neglect of dafy, and provideB that for want of distress offenders may be com- 
mitted; and a. S, repealed 1^ Summary Juiisdiotion Act, 1884 (47 A 48 Yict 
m 43), provides that no pemons shall be deemed tsespassers on aoootmt of 
inegu^ty in piooee^Siigi. 
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tbueoi to SQoh coUeeteNr of inland revmne, and aa if the aame had diiimfl 
not been eatiafied (A). Vaaai. 


Part IV. — Distress under the Summary 
Jurisdiction Acts. 

Sect. 1. — Jumdiclion. 

454. By the Summary Juriediotion ActB(c) it is provided that JoriidioHaB. 
where a conviction adjudges a pecuniary penalty or compensation 

to be paid, or where an order requires the payment of a sum of 
money, and by the statute authorising such conviction or order 
such penalty, compensation, or sum of money is to be levied upon 
the goods and chattels of the defendant by distress and sale thereof, 
and also in cases where a statute authorising the levy of a penalty, 
compensation, or sum of money provides no ’method for their 
recovery or enforcing their payment, the justices or justice making 
such conviction or order, or any justices or justice having jurisdiction 
in the same district, may issue their or ^ warrant of distress to 
levy the Bame(<0. 

If insufficient distress be found within the limits of the juris* DbtiwioBt 
diction of the justice granting the warrant, the warrant, after proof 
on oath of the handwriting of such justice, is to be backed by a 1®““*** 
justice of another district to enable the levy or the residue thereof 
to be made therein (e), 

455. Whether the hearing of the information or complaint line of 
requires the attendance of one or more justices, one justice alone wwient. 


(b) Taxes Management Aot, 1880 (43 & 44 Viot. o. 19), 0. 8 

(ci Summairy Jiuisdiction Act, 1848 (11 & 12 Viet. e. 43) s. 19 ; Summary 
Juri^ction Act, 1879 (42 & 43 Viet. o. 49), a. 21 ; Summary Jurwdiotion Aot, 
1884 (47 A 48 Viet c. 43), s. 6; this lant section extenoa thia power to a 
number of atatutes mentioned in the achediile, the aeotiona of which relating to 
the recoveiy of a penalty or fine inflicted by iustioee ,are repealed. As to the 
recovery by distress of rent for gas, see title Gas ; and ox water oharges or 
rates, see title Wateb Sofplt. 

(d) l^e warrant must be in writing under ilie justice’s hand and seal 
(Summary Jurisdiction Act, 1848 (11 A 12 Viet. o. 43), s. 19). The forms 
therefor are in the schedule to the statute; as to a justioe’s ^wer to allow 
tixne etc. for payment, see Summary Jurisdiction Aot, 1879 (42 A 43 Viot. c. 49), 
a. 7 ; as to the practical distinction between the two parts of this section, see 
Ktnnmrd y. Simimont (1884), 30 L. T. 28 (as to what constitutes a erinunal 
prisoner). • 

(«) Bummary Jurisdiction Act, 1848 (11 4t 12 Viot. o. 43), s. 19, As to the 
method of proof on oath, see Summary Jurisdiction Act, 1879 (42 A 43 Viet. 
^ 49), s. 41 ; it may be by a solemn declaration before a justice of the peace, 
a commissioner for oaths, a clerk of the peace, or a registrar of a county 
wnxi. The fee may not exceed I 0 . As to unbacked wairaate executed out A 
the district, see Jt* v. CumpUm (1880), 3 Q, B* D. 841, 0. 0, B, The backing is 
hy signed indoisemeiat ox the warrant (term in sch^nle to the stateie)* 
SeskmdMresa warrant^ when indorsed under the proviaiolu of the Summaty 
![«iriediolten f Pioc^ Aet^ 1881 (44 A 43 Viet. o. 24), s. 3v eaa bo exeented in 
Isni^telidL end warrants sunilarly ean be enforced in Sootlaad* 




SlBOT* 1. 


oan isme the distress warrant founded on auch hearing aa weSl as 
Jurisdiction, a warrant of commitment; nor need, the justice issuing the warrant 
” be the justice or one of the justices attending the h6ariiig(/). 
The death of the justice or the fact of his ceasing to hold office 
does not avoid the warrant {g). 


Custody 
pending 
return to 
warrant. 


456. The jastice issuing the distress warrant may either suffer 
the defendant to go at large or order him to be detained in custody 
until the return is made to the warrant, unless the defendant by 
recognisance or otherwise gives security to the justice’s satisfaction 
for his appearance on the return of the distress before the justice 
or justices then sitting {h). 


Postponement 
of warrant. 


Notice of 
forfeiture. 


457. When an application is made to a court of summary 
jurisdiction for a distress warrant for non-payment of a sum 
ordered to be paid, or for default of sufficient distress to satisfy 
any sum, the court may, if it seems expedient so to do, postpone the 
issue of such warrant until such time and on such conditions, if 
any, as to the court may seem just (i). 

Where the payment of a sum secured by virtue of the Summary 
Jurisdiction Act, 1879, and which appears to be forfeited, is being 
enforced under the provisions of the statute by distress, before 
such warrant is issued notice of forfeiture must be served on the 
principal ( ;). 


ailpS* 468. Where an appeal (/c) against a conviction or order to 

quarter sessions is unsuccessful, the justice or justices who made the 


(/) Summary Jurisdiction Act, 1848 (11 & 12 Yiot. c. 43), b. 29. Such 
other justice issuing a warrant of distress is protected by the Justices Protection 
Act, 1848 (11 & 12 Viet. c. 44), s. 3. 

Summary Jun'sdiction Act, 1879 (42 & 43 Viot. o. 49), s. 37. 

(A) Summary Jurisdiction Act, 1818(11&12 Viet. c. 43), s. 20. The order 
for unprisonment may he verbal or by written warrant. The method of 
enforcing the recognisances is provided by the Summary Jurisdiction Act, 1879 
(42 & 43 Viet. 0 . 49), s. 9 ; the forfeited recognisance can be enforced as a fine 
ascertained by a conviction ; the forfeiture may also be cancelled or mitigated 
on due seourity. Apparently a fixed time should be allowed for the return ; 
imprisonment otherwise may be an excess of jurisdiction (see Leary v. Patrick 
(1330), 13 Q. B, 266, per Coleriuob, J., at p. 274, and per WiaHTiCAir, J., st 
p. 273). Although, apparently, a distress warrant may be issued parity as 
to the advisability of first hearing the defendant before its issue, see Ex parte 
JPrancity [[19033 1 K. B. 276, and the oases therein cited. 

{i\ Summary Jurisdiction Act, 1879 (42 & 43 Viot. 0 . 49), s. 21 (1). It seems 
douotful whether this section allows a warrant already issued to be sumnded 
on a Question of its coixectnoss; See Barone v, Luecombe (1835), 3 Ad. db ISl. 589. 
^though an appeal may not operate os a stay, justices, when notice of appeal 
JB given, ehotad act on this provision ; see diita of Lord Oampbbix, dj., 
m Etndall y. TFaAtitaon(1866h 24 L. J. (m. 0 .) 89, at p. 92 ; oompaieobeeryation 
ol the court uxAv. Fa^et (1881), 8 Q. R D. 131, at p. 167. 

{j) Summary Jurisdiction Aot, 1879 (42 St 43 Viet. c. 49\ a. 23 (3). By the 
Sunuwry Junsdiotion Buies, 1886, r. 16, the notice must served two dear 
days hame issue of thewarimnt 

{k) By the Judicature (Procedure] Acti 1894 (67 & 68 Viot a 16), s. 2 (!)• 
a case stated Ity quarter sessions otherwise than under the Quarter Sessions 
Act, 1849 (19 i 13 Viot. o.' 46), is deemed an appeal, while by the Cfoaxter 
Sessions Aot^ 1849 (12 dt 13 THch o. 46), s. 11, power la given to state a case 
witiiout first eppeahpg to th^ sessiona. 8ee also title ILkomnuxsa. 



Part IV. — Disnutss 


imt SmqiART JuRisDicnoN Acts. 


• m 

oounotion or order, or any jastiee poeseBsul^ {imediotion in tha seor. i. 
same' district, maj issoe a distress warrant as if no such i^peal had dvisdlothm 


been bronght iQ. 

All snms paid or recovered by distress mast appear in the 
aoeoants of the clerk of the summary jarisdiction court (m). 


Sect. 2. — Imprisonment in Default of Distress. 

409 > Where, by conviction or by order, a person is adjudged to Imprtaon- 
pay a sum of money, and in default of payment a warrant of distress 
is autborised to be idsued^ and it appears to the court to whom or im ' 
application is made for the warrant that there are no goods or injiuioiu 
insufficient goods for the levy of the distress, or that the levy of dtotrsM. 
distresB will be more injurious to such person or his family than 
imprisonment, such court may in its discretion order on non-pay* 
ment of the sum imprisonment for a period not exceeding that 
which might have been ordered in default of sufficient distress (n). 

This proviso only applies where the penalty is imprisonment in 
default of distress, and not where fine or imprisonment are by 
statute made alternative punishments (o). Sonfe evidence should 
be produced before the justices as to the existence of absence of 
distress or sufficient distress, but the justices' finding of fact on this 
point will not be readily questioned by a superior court (p). 

The term of commitment must in any event be reduced to the 
period limited by the scale, where the amount due has become 
diminished by part payment or by the proceeds of the distress (q). 

460 . If on the return of the distress warrant it is reported by the comiuittal 
constable to whom its execution has been intrusted that no goods muia bond, 
and chattels or insufficient goods and chattels to cover the sum 
mentioned in the warrant, together with the costs of the levy, have 


IZ) Summary Jurisdictiou Act, 1848 (11 & 12 Viet o. 48), ■ 27. 

(m) Summary Jurisdiction Rules, 1886, rr. 6, 7. By r. 9 any sum received 
on account most be eutei'ed in an ** instalment lodKor/’ 

(«) Siunmary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 21 (3). See aa 
to this section generally, observations of Bkuoe, J., in R. v. Hopkins, [189:Q 1 
Q. B. 621, at p. 627. Under the Summary Jurisdictipn Act, 1848 (1 1 & 12 Vict. 
c. 43), 0 . 19, a similar power was given when the issue of a dislress warrant would 
he ruinous to the defendant and his family, 

(o) Be Broum (1878), 3 Q. B. U, 546 ; Be Clew (1881), 8 a B. D. 513. 

(p) In Re Clewy enpray it was left open whether a defendant is entitled to be 
heara before imprisonment is ordered. In B. v. German (1891), 56 J. P. 358, 
5 mandamus was refused to compel the justices to issue a distress warrant, 
the onus lor this purpose of proof of sufficient distress being apnarently 
on the prosecution, who must satisfy the justices on this point. On tne other 
hand, in R, v. Mortimer (190^1), 70 J. P. 542, it was doubted whether on hal>€aM 
''orpue it was competent to question the findmg of the justices that the defen- 
dant bad insufficient goods (where, howeveti Uie conviction and waxrant were 
fit^t in fonn). The justices were held herein entitled to act on a statemeDt of 
dSendanfs solicitor asking lor time, m default of which he stated defendant 
would have to go to prison ; this admission was afterwards qnestioned by the 
defendant. 

{q) Bnmmary Jurisdiction Aet^ 1879 (42 ft 43 Vict. e. 49), s. 21 (4). Aa to 
Uie s6Ue» see s. 5 in note (a), at p. 224, pot^; see also Prison Act, 1898 Af2 
a. 41), s. 9, as to inoorperating its p^visions by nds in the rules under 
SunUBoiary Jurisdiction Act, 1879 (42 A 43 ^et. o. 49), s. 29. 




m ' 

• SaoT. 9. 

ImpiliOB* 
meat in 
Definttof 
DllfaPBM. 


Where ■nm 
reoorerable 
ae oivU debt. 


DlSTlIBB^ 

been found, the justio^ before whom the return is made may issue 
hiB warrant of commitment under his hand and seal to oommit the 
defendant to gaol in such manner and for such time as shall have 
been directed by the statute on which the conviction or order 
mentioned in the distress warrant is founded, unless the sum or 
sums adjudged to be paid, together with the costs and charges of the 
distress, shall be sooner paid (r). 

If the statute provides no remedy in case no goods or insufficient 
goods can be found on which to levy the distress (although the 
statute may provide for the distress to be levied), the justice may 
similarly issue a warrant of commitment tor a term not exceeding 
three calendar months (s). 

461. Where, however, a sum of money is recoverable by complaint 
and not on information, such sum and the costs thereof shall be 
deemed to be and are recoverable only as a civil debt (t); in such case, 
as well as where any sum is declared to be a civil debt recoverable 
summarily, an order made by the court for the payment of such 
debt and costs (if any) may not in default of distress or otherwise 
be enforced by imprisoment, unless the court is satisfied that the 
person making default has or has had since the date of the order the 
means to pay such debt and has refused and neglected or refuses 
and neglects to pay the same (a). This rule is also applicable where 


(r) Summary Jurisdiotion Act, 1848 (11 & 12 Yiot. a 43), s. 21. The constable 
to whom the commitment warrant is issued need not be the constable who has 
distrained. The justice may add to the amount payable the costs and charges 
of commitment and of convoying the defendant to prison. The warrant of 
commitment must recite the couviction or order, the distress warrant, and 
the return thereto. The constable is said to make a return of nulla hona. In 
Cook V. Flasket (1882), 47 J. P. 265, under the Elementary Education Act, 1870 
(33 & 34 Yict. c. 75), s. 74, it was held that the distress might be for 8s. (3«. 
beine the costs of the distress), although the maximum penalty with costs 
was limited by the statute to 68. 

(8) Summary Jurisdiction Act, 1848 (11 & 12 Yict. a 43), s. 22.^ By the 
Summary Jurisdiction Act, 1879 (42 & 43 Yict c. 49}, s. 5, a scale of imprison- 
ment is ^ven limiting the imprisonment under these circumstances to— 

Seven days where tho amount adjudged to be paid does not exceed 10s. 
Fourteen „ „ „ „ „ „ „ £l 

One month „ „ „ „ „ „ £6 

Two months „ „ „ „ „ £20 

By the Summary Jurisdiction Act, 1879 (42 A 43 Yict o. 49), s. 21, the amount 
adjudged for this purree is limited to the unrAtisded balance. ]^rd labour 
also may not be awarded, unless authorised by the Act on which the conviction 
is founded (see R, v. Juetioa f 1886), 16 ^ B. D. 647). Where the 

Summary Jurisdiction Acts ue invoked by the statutes relating to revenue 
oontrdUed by the Inland Bevenue or OommisaionQrs of Customs uiese periods 
may extend to three months, but not beyond six months, if the sum adjudged 
by conviction thereunder exceeds £50 (Summary Jurisdiction Act. 1879 (424t43 
m 0. 49), 8. 53). 

Summary Jurisdiotion Ac^ 1879 (42 d: 43 Yict o. 49), s. 6. 

(a) I3td., 8. 35. In this case the provisions of Debtors Act, 1869 
2 A 33 Yict. c. ase-m^cable ; for this see title Baitkxuptov axd 
rsoLvnrfOT, Yol. IL, pp« 337 — 355. The procedure under this seotioa is 
Mgulated. by the Summi^ Jurisdiotioii Buies, 1886, tr. 20^28. By r. 22 a 
judgment summons may iMtue, although no distress warrant has be^ ambed 
for. See also, as to the applioiiKon of this Act to sums reooverable suntmlvily* 
B. V. iVatl (1S70), L. B. 3 Q. 176, and Bs Edgemne. Rkfoeit Edgcmm. ri902] 
2 K B. 403, a A. 



Past IV. — Distress the Sttmicart iJttrisdiotion Aotb. 

a court of sominary jurisdiction can issue a (Astress warrant without 
information or complaint (&). 

Sect. 8. — Execution of WarranU. 

462. Wherever authority is given to levy a sum by distress or to 
commit a person to prison for not obeying any order of a justice or 
justices, the defendant must be served with a copy of the minute of 
such order before any warrant of' distress or commitment can be 
issued ; such order or minute may not form any part of such 
\Yarrant of commitment or distress (c). 

463. A warrant of distress shall not be deemed void by reason 

only of a defect therein, if sustained by a good and valid conviction 
or order which is alleged therein ; nor will a person acting under 
such warrant be deemed a trespasser from the beginning by reason 
only of a defect in a warrant or by any irregularity in its execu- 
tion (^). Special damage causod by such defect or irregularity 
is still, however, recoverable (fi). If the warrant is founded on a 
defective order the warrant is bad (/). * 

464. The execution of a distress warrant must be by or under 
the direction of a constable (g). Unless by the written consent of 
the person against whom the distress is levied, five clear days at 
least must intervene between the levy and the sale, which is to be 
by public auction (h) ; but in any event, unless otlierwiso provided 
by the warrant, the sale must be not later than fourteen days from 
the making of the distress (?). Household goods, on which a levy 
is made, subject to directions in the warrant, or subject to the 
written consent of the j)crson distrained on, may not be removed 


{h) Summary Jurisdiction Act, 1879 (42 & 43 Viet, c, 49), 8. 47, and Summary 
Jurisdiction Act, 1848 (11 <& 12 Viet. c. 43). The particular section of the 
Summary Jurisdiction Act, 1848 (11 & 12 Viet, o, 43), loferrod Uj is not 
mentioned in this section. 


a Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), b, 17 ; 800 Itatt y, 
tnaon (1851), 20 L. J. (m. C.) 208. The order formally drawn up relates back 
to the date of a parol order duly pronounced ; soo also Nutter v. Moorhouee 
(1903), 68 J. P. 134. 

(d) Summary Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), b. 39 (4). As to 
trespass db initio^ see Six Carpenters' C'a5«(1610), 8 Co. Hep. 146 a; I Smith, 
h. C., 11 Ji ed., 132. As to the practical result and the measure of damages, see 


p. 204, ante. 

(c) Ibid. A defendant successful in such an action after tender and payment 
into court is entitled to his costs on solicitor and client scale. The measure of 
special damage for imprisonment under an illegal warrant is the whole sum 
piiid by a plaintiff to obtain his release (see Norton v. Monckion (1895), 43 
W. H. 350). 

(/) See Day y. King (1836’jr « Ad. & El. 359. 

(y) Summary Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), s. 43 (1). As to 
the illegality of a delegation of authority, see Symonds v. Kuriz fl889), 53 J. P. 
^27. A warrant directed to the constable of a parish cannot oe exocutfjd by 
the county police {R. v. Sanders (1867), Tj. H. 1 C. C. H. 75). 

{h) 8. 43 (2). As to the five clear days, see p. 182, ante. The written 

consent may waive not only the time but the manner of sale. See as to the sale 
by aueKon, p. 184, ante. 

(i) 1 hid.^ B. 43 (3). Of course no sale may take place if the sum levied for, 
together with costs and charges, is previoniMy paid ; see also Summary Juria- 
oiction Act, 1848 (11 & 12 Vict. c. 43), s. 28, at p. 220. po«<. 
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from the house till the day of sale, but sufficient thereof are to be 
impounded by affixing a conspicuous mark to the articles; the 
removal or defacing of goods so marked, or of the mark, may be 
punished on summary conviction by a fine not exceeding £6 (k). 
The constable charged with the execution of the warrant is to cause 
the distress to be sold, and is to render the owner any overplus there 
may be, after retaining the sum distrained for, together with the 
costs and charges of the execution of the warrant and all costs and 
charges actually incurred on the sale (/)• 

465. A warrant of distress must not be executed by any con- 
stable after payment or tender to such constable of the sum 
mentioned in the warrant, together with the costs and charges of 
the distress up to the date of such payment or tender ; production of 
the receipt given by the clerk of the court by which the warrant was 
issued for the amount thereof, is also sufficient for this purpose (m), 

466. The wearing apparel and bedding of a person and his 
family, and, to tlje value of £5, the tools aud implements of 
his trade, may not be taken in a distress under the Summary 
Jurisdiction Acts (n). 

Where a distress is issued under the Employers and Workmen 
Act, 1875 (o), those goods are also exempt, which may not be 
taken under an execution issued by a county court. 

467. A written account of the costs and charges incurred in 
respect of the execution of any warrant of distress must be sent by 
the constable charged with the execution of the warrant as soon as 
practicable to the clerk of the court issuing the warrant ; this 
account is open without fee to the inspection of the person 
distrained upon within one month of the levy (p). 

Sbot. 4. — Recovei'y of Costs, 

468. Costs on an appeal ordered by quarter sessions to be paid 
by either party are to be paid to the clerk of the peace of the court 


(Aj) Summury Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 43 f4). As to 
impounding gonerally, see p. 168, ante. The sufficiency of the household goods 
is ** in the opinion of the person os^ecuting the warrant.’’ The statute containa 
no definition of ** household goods.’' 

(Q B. 43 (71 As to overplus, see p. 185, anfe. By sub-s. 5 the reten- 

tion er exaction or any illegal or improper sum or charge renders the person 
chared with the execution of the warrant liable to a fine not exceeding £6. 

(f7^ Summary Jurisdiction Aot, 1848 (11 & 12 Viot. o. 43), s. 28, and Summary 
Juxisoiction Act, 1879 (42 & 43 Yict o. 49), 8.*'43 (8). This provision also 
applies to the execution of a warrant ol commitment. In the earlier Act a 
constable is instructed to cease to execute the warrant, while in the latter Act 
the words are * * shall not es^ute.” Detention after sufficient tender is a ground 
for an action of false imprisonment; soe Smith v. Sibsen (1746), 1 Wils. 153. 

(n) Snmxnar^ Jurisdiction Act, 1879 (42 & 43 Viet, c, 49), s. 21 (2). Bee, for 
the interpretation of this section the similar provision in the Law of Distress 

Amendment Act. 1888 (61 & 52 Viet. c. 21), s. 4 ; p. 139, ante. 

fol 88 A 39 Viet. c. 90, 8/ 9. See title County OqU&ts, Vol. Vm., p. MO. 
(p) Summary Jurisdieuon Act, 1679 (42 A 43 Viet c. 49), s. 43 (6). The person 
distarained upon is edtitled to take a copy oi the aooodnt 
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and by him paid to the party entitled ( 9 ). In default of payment 
within the time stated, and in default of reoognisance conditioned 
to pay, the clerk is to grant a certificate of non-payment, and the 
justice for the district, on production of such certificate, may 
enforce payment by distress (r) and in default there^ by 
imprisonment (r). 
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469. Costs awarded by the court, either to the prosecutor or Costs 
complainant, on summary conviction or order are recoverable in 
the same manner as penalties or sums of money adjudged to be orindef^lt 
paid. Subject thereto, costs so awarded are recoverable by distress, bj imprison- 
and in default thereof by imprisonment not exceeding one calendar 
month, unless such costs shall be sooner paid (s). Moreover, where 
an information or complaint is dismissed with costs, such costs are 
similarly recoverable as against the prosecutor or complainant (t). 

By virtue of the Summary Jurisdiction Act, 1879 (a), costs ordered 
to be paid by an unsuccessful prosecutor are recoverable, not as a 
criminal liability, but as a civil debt, and the complainant can only 
bo committed in default of distress on the usua) proof of means to 
pay (b). Where the punishment by statute is not the payment of 
any money, but imprisonment, and costs are ordered to be paid by 
the defendant to the prosecutor or complainant, such costs, if tbo 
court think fit, are likewise recoverable by distress, and in default of 
distress by imprisonment not exceeding one month, such imprison- 
ment to be at the termination of the sentence for the actual 
offence (c). 


(<;} Summary Jurisdiction Act, 18^8 (11 & 12 Yict. c. 43), s. 27. The fee for 
the derk's certificate is 1«.. Even if a recognisance has l^en entered into by 
virtue of the Quarter Sessions Act, 1849 (12 & 13 Viot. c. 45), s. 5, the powers 
under this provision are still applicable (see It. v. Huntley (^854), 23 Tj. J. (m. 0 .) 
106, and Freeman v. Read (1860), 30 L. J. (m, o.) 123). A ' to staying distress 
waiTant on notice of appeal, see ** Postponement,” at p. 222, ante. 

(r) See, however, Summary Jui-iadiction Act, 1879 (42 & 43 Viet. o. 49), s. 47, 
as to treating such order as to costs as a civil debt, and therefore not enforce- 
able without proof of means. The costa of the distress and the costs of tlio 
committal may here also be added. 

(a) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 18. The sum 
allowed for costs must be speciiied in the conviction or order, or order of dis- 
missal. An order for costs under the Vaccination Act, 1867 (30 ft 31 Viet, 
c. 84), falls within this section, and not within the Summary Jurisdiction Act, 
1879 (42 ft 43 Viet. o. 49), 8. 6 (see R. v. Bwrrowe, Ex jtarU WiUon (1897), G1 
J. P, 724). 

(f) Summary Jurisdiction Act, 1848 (11 ft 12 Viet. c. 43), s. 20. As to the 
BCide of imprisonment, see Summary Jurisdiction Act, 1879 (42 ft 43 Viet. c. 49), 
a 6, cited iu note («), p. 224, ante. As to forcing justices by mandamus to issue 
their distress warrant for cdbts, see title Crown PBAOTiaE, Vol. X., p. 106; 
and see R. v. Hants Justices (1830), 1 B. ft Ad. 654. 

(a) 42 ft 48 Viet c. 49, as. 35, 47. 

(5) B. v. London {Lord Mayor)^ Ex parte Boofor, [1893] 2 Q. B. 146. 

(c) Summary Junediction Act, 1848 (11 ft 12 Vict. c. 43), a. 24. Of eourae 
tbia impriaonment will not come into operation if the costa ordered are sooner 
pud. Although by the Summary Jurisdiction Act, 1879 (42 ft 43 Vict o. 49), 
a. 29 a(i) (o), Lord Ohanoellor may make rules in relation to the costa and 
oiuagea payable under distresa warrants Issued by a court of summary jttrisdic- 
tion, no soiw roles have yet been isaued. See also Costs in Oriminal O as e s Act, 
1908 (8 Bdw- 7 , 0 . 15 ), •. 6 ( 5 ). . 
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DISTRIBUTION. 

See Bankruptot and Inbodvenoy ; Dbbobnt and Distribution. 

DISTRICT COUNCILS. 

See LocAii Government. 

DISTRICT REGISTRY. 

, See Courts. 

DISTRINGAS. 

See Execution. 

DISTURBANCE OF PUBLIC ASSEMBLIES. 

See CiiiMiNAE Law and Lruceduhe. 

DISTURBANCE OF PUBLIC WORSHIP. 

See Criminal Law and Procedure ; Eoclesiastical. Law. 
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Part I. — Nature and Characteristics 


of Easements. 


Sect. 1. — Definitioni. 

470. An easement is a right which a person has to utilise certain DeSnitioa of 
land belonging to another (a) in a particular manner not involving oasoment 
the taking of any part of the natural produce of that land or of any 

part of its soil (b) ; or a right to prevent the owner of land from 
utilising his land in a particular manner (c). 

471. A person possesses an easement in respect of bis enjoyment Euement 
of some estate or interest in a particular piece of land, and the appurtosni 
easement is said to be appurtenant to that land (d). No one can 


(a) BMv.5u?(/a7w(1888),22Q.B.D.224.236,O.A.; Bolton j. Bolton (im),U 
Ch. D. 9S8, 970, 971 ; Harding v. Wilson (1823), 2 B. & 0. 96 ; see p. 242, post, 
(h) Manning v. Wasdale (1836), 5 Ad. & £1. 758; Bailey v. AppUyard (1888), 
3 Ad. & El. 161 ; see p. 238, poet, 

(c) See Termes de la Ley, sub voce Easement; Rohim ▼. Bamee (1616), 
Hob. 131 ; Metropolitan Rail, Co. v. Fowler, [1892] 1 Q. B. 165, 0. A., per 
Lord Esher, M.IL, at p, 171 ; affirmed, [1893] A. 0. 416 ; Eewlins v. Bhipparn 
(1826), 6 B. & 0. 221, per Bayley, J., at pp. 229, 230; Moimsey v. Ismay 

3 H, & C. 486, per Il/^RTIN, B., at p. 497 ; Reilly v. Booth (1890), 44 
D. 12, 26, 0. A. ; Peers y Lucy (1694), 4 Mod. Eep. 362. And see generally 
l^uker V. Brereman (1636), Cro. Car. 418. As to the distmetion ^tween 
^l^ment and ownership, see Reilly v. Booth, supra ; Mdropodiian Rad, Co, r. 
Fowler, supra; Wood y. Lake (1751), Say. 3 ; Taylor y. Waters (1817), 7 Taunt. 

; Jones y. Flint (1839), 10 Ad. A £1. 753 ; and as to the distinction between 
^^^ernent and possession, see Holywell Union and HaJkyn Parish y, HoJhyn 
Orfdnaat Co., [1895] A. C. 117. 

(d) An easement is never appendant*’ to land. As to the distinction be^esn 
terms appendant*^ ena^ " appurtenant,*’ see p. 338, post. BslMnents 

sometimes spoken of as being ^^appemdant** in some of the older 
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Sbot. 1. 
Definitions. 

Dominant 
and servient 
tenements. 


Exists only 
for benefit of 
dominant 
tenement. 


Easei^ents and Profits 1 Prendre. 

possess an easement jirespective of his enjoyment of some estate or 
interest in a particular piece of land, for there is no such thing as 
an easement in gross (e). 

472. The piece of land in respect of which an easement ia 
enjoyed is called the dominant tenement, and that over which the 
right is exercised is called the servient tenenient (/), and the 
expressions dominant owner and servient owner bear corresponding 
meanings. An easement confers a right over and above the 
ordinary general rights enjoyed by the owner of land which are 
annexed ju7'e natura to the ownership of real corporeal property; 
an easement is not '' of common right,” but is*"' against common 
right.” As regards the owner of the dominant tenement an ease- 
ment involves an enhancement of his ordinary rights ; as regards 
the owner of the servient tenement it involves a corresponding 
diminution in his ordinary rights (g). 

473. An easement exists solely for the benefit of the dominant 
tenement (/t). Being in its very nature a right created for the 
benefit of the doininant owner, its exercise by him cannot operate 
to croato a new right for the benefit of the servient owher(i). But 
the exercise of the right may incidentally bonofit the servient tene- 
ment, or it may incidentally benefit other tenements belonging to 
strangers (/c) ; for it is no objection to the exercise of a lawful right 
that it may indirectly benefit other persons or objects which do 
not enjoy the same right (Z). 

If the owner of the dominant tenement wishes to abandon 


Tills inaccuracy is duo to tho ambiguous translation of tho word perti7ien$ in 
old Latin pleadings ; see, c.flr., NicJwlas v. Chamberlain n606), Cro. Joo. 121. Soo 
also Tyrringham's Case (1584), 4 Co. liop. 36 b, and title Commons and Bightb 
OF Common, Vol. lY., pp. 446, 448, 466. 

(c) Rangehy v. Midland Hail, Co. (1868), 3 Ch. App. 306, per Lord Cairnb, L.J., 
at p. 311 ; Ilawkiris v. Uniter^ [1892] 1 Q. B. G6S, per Lord Coleridgm, C.J., 
at p. 67J ; Ackroyd v. Smith (1850), 10 C. B. 164, per Cjiesswell, J., at p. 188; 
eoe also p. 242, post. There are, however, passages in the reports which appear 
to assume that an easement can be enjoyed inespective of the ownership of 
land ; see Great TVestem Rail, Go. v. Swindon and Cheltenham Exteiision Rail. Co. 
(1882), 22 Ch. D. 677, 706, 707, C. A.,; Bailey v. Stephens (1862), 12 C. B. 
(n. b.) 91, per WiLLEs, J., at p. 111. As to the necessity for tho grantee to 
have an interest in the dominant tenement at the time of fdie grant of -the 
easement, see p. 246, pvst. 

if) Hawkins v. Ratter, supra. 

\g) Dalton v. Angus (1881), 6 App. Cos. 740, pet Lord Watson, at p. 830. 

(X) JlfcMon V. Shrewsbury and Hereford Rail. Co. (1871), L. R. 6 Q. B. 678, per 
CoCKBURN. O.J., and Simpson v. dfodmanchesier Corporation, [1897] A. C. 696, 
per IiOr4 Watson, at p. 703. See also Skull v. Olenister (1864), 16 C. B. (n. s.) 
81 ; Lawttm v. Ward (1696), 1 Ld. Baym. 76; Howell v. King (1674), 1 Mod. 
Rop. 190; Harris v. Flower ^ Sons, Ltd, (190f), 74 L. J. (cn.) 127, 0. A. ; 
WimhleJion and Putney Commons Conservators v. Dixon (1876), 1 Oh. D. 362, 0. A. ; 
Bradhum v. Morris (1876), 3 Oh. D. 812, 0. A.; Land v. Kingseoto (1840), 6 
H. ^ W. 174. 

(») Maocn V. Shrewsbury and Hereford Bail. Co., supra. 

(A) V. Qodmanches$er Ciyrporation, supra, where the court upheld an 

easement entiUing a oorporation to enter another's land to open sluioes in 
times of flood to protect the land of the oorporation, notwithst^dina the fact 
that the exeroise of this right conferred a simiiar ben^t to other land in favour 
of which the easement did not exist. 

(1) Btmpeon v. Qvdmanchosdor CorporaMon, supra, at pp. 703, 708. 
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bis easement, the owner of the servient tend^ent has no right, nor 
can he acquire any right, to insist upon a continuance of the exercise 
of the easement and of any incidental advantages accruing to him or 
his servient tenement (m). 

474 . An easement does not usually cast any burden upon the 
owner of the servient tenement to commit any act upon that or any 
other tenement (n). It merely imposes an obligation to submit to 
the commission of some act upon the servient tenement by the 
dominant owner (o), or an obligation upon the servient owner to 
refrain from the commission of some act upon his own land (jd). 
The servient owner cannot so deal with his tenement as to render 
the easement over it incapable of being enjoyed or more difficult of 
enjoyment by the dominant owner (g). Apart from any special local 
custom or express contract or proscriptive obligation, the owner of a 
servient tenement is not bound to execute any repairs necessary to 
ensure the enjoyment or convenient enjoyment of the easement (r). 
But special circumstances may impose upon him the duty to repair (a). 

475 . An easement when once validly created and actually 
subsisting is inseparably attached to the ownership of the dominant 
tenement, and so long as it continues to exist the benefit of it 
passes with the dominant tenement into the hands of every sub- 
sequent owner of that tenement, and the burden of it similarly 
passes with the servient tenement to every person into whoso 
occupation the servient tenement comes (t). 

476 . It would appear that an easement is an interest in land 
within the meaning of the Statute of Frauds (ti), and that the 

(m) Mason v. Shrewshvry and Hereford Rail. Co. (1871), Ti. B. 0 Q. B. 678. 

(^i) Stockport and Hyde Division of the Hundred of MavcleBjit'ld Highway Board 
V. Grant (1882), 51 L. J. (q. b.) 357, per Lopes, J., at ]». 359. See Pomfret 
V. liicroft (1669), 1 Wins. Saund. 321, per Twysdicn. J., fit p. 322 a (6th od.): 
‘‘ 'WTiere I grant a way over my laml, I shall not bo boun^* to repair it." But 
in the note to this case at p. 322<i, note (3), it is said that tlio raritor of a private 
way may bo bound either by express stipulation orpre8oriptb.>n to repair it. See 
also Taylor v. Whitehead (1781), 2 Doug. (k. b.) 745, 719 ; Jones v. Pritchard^ 
[^1908] 1 Oh. 630, per Pakkbu, J,, at p. 637. As to rights and duties of repair- 
ing ways, see p. 294, post ; as to watercourses, p. 318, post ; and as to oasemonts 
created by express grant generally, p. 249, post. 

(o) Thus, the owner of land over which a private right of way exists is under 
an obliLation not to impede the exercise of the right. 

( p) Thus, the easement of light imposes an obligation upon the servient owner 
not to build upon his own land in such a manner as to interfere with the 
dominant owner^s enjoyment of fight. 

fg) Jones v. Pritchard^ supra, per Pabkxb, J., at p. 637. 

if) Ibid., and other cases^ cited in note (n), supra. 

(«) There are some cases where the owners of land have been held liable to 
repair fences on their land under a prescriptive obligation in favour of owners 
of adjoining land. It has been said that such an obligation is in the nature of 
an easement {Boyle v. Tamlyn (1827), 6 B. & 0. 329, per Baylky, J., at 
wp. 338 — 339; Barber v. Whiteley (1866), 34 L. J. (q. B.) 212); see Lawrence ▼. 
Jenhins (1873), L. B. 8 Q. B. 274 ; Stockport and ilyde Division of the Hundred 
of JdcuxUsfield Highway Board v. Grant, supra. See generally titlf^ Bound ajiies 
AND EBnobB, VoL ni., pp. 129 et seq. 

(<) Leech v. Schweder (1874), 9 Ch. App. 463, 474, 475 ; and see p. 274, iioaf. 

{u)29Car.2,c.3(16J7), r 


Sbot. 1. 
Definitions. 


Extent of 
harden on 
pcrvient 
tenement 


Devolution. 


Statute of 

Franus, 



288 

Bkot. 1. 
Definitions. 

ntstreis. 

Profit* d 
prendro. 


Incorporeal 

rights. 


Bervitude. 


EaSBUB^ Ain> PltOftTS JL PBENOm. 

doctrine of part performance applies to contracts relating to ease- 
ments (v). 

The owner of an easement has no right of distress (a). 

Sect. 2. — Distinctions between Easements and other Rights. 

477. The chief distinction between an easement and a profit d 
prendre is that whereas the former only confers a right to utilise 
the servient tenement in a particular manner, or to prevent the 
commission of some act on that tenement (6), a profit d prendre 
confers a right to take from the servient tenement some part of the 
soil of that tenement, or some part of its natural produce, or the 
animals ferts natura existing upon it (c). 

478. An' easement, though an incorporeal right (d), does not 
stand upon the same footing as other incorporeal rights, because 
it cannot be enjoyed ai)art from the ownership of the dominant 
tenement (t^). An easement does not involve such an interest in 
the land that the dominant owner can maintain an action for 
trespass against a ^trespasser upon the servient tenement, nor 
can estates be created in an easement apart from the dominant 
tenement (/). 

479. An easement is a servitude, but the latter is a wider term 
and includes both easements bxlSl profits a prendre (g). 


(v) JloarCiX: Co., LUL v. Ltunsham •Corporate on (1901), 86 L. T. 281 ; compare 
McMarin* v. Cooke (1887), 35 Ch. D. 681, where the question was raised, but 
although the court appears to havo boon of this opinion the point was not 
expressly decided. Compare ako MeiTopoUtan Pa if. Co. v. i'W/er, Q893] A. C. 
416; Pinve v. lAmdon Schfol Board (1887), 36 Ch. I). 619 ; Jones v. natta (1890), 
43 Oh. 1). 674, 0. A. ; fFebberv. Lre (1882), 9 Q. B. 1). .‘115, 0. A., where an agree- 
ment to grant a profit d prendre was held void under the Statute of Frauds. 

(a) Gapel v. Buszard (1829), 6 Bing. 160, 161, 162, 35x. C^. See title Dis- 
tress, p. 121, ante. 

(b) For detiuitiou and characteristics of profits d preiuire, see p. 336, post. 
In Vye v. Muwford (1848), 11 Q. B. 666, a right of using a close for mixing 
man ui'o brought upon the land was treated as a profit d prendre, although clearly 
an easement. 

(c) Jtace V. Ward (1856), 4 E. & B. 702, wherein Lord Campbell, C.J., at 
p. 709, referring to water rising from a spring, said: “This is no part of the 
soil, like sand, or claj*, or stones; nor the produce of the soil, like grass or 
turves, or trees, they all come under the category of profit d prendre, being part 
of the soil or the produce of the soil” ; Bfardt v. Tregmning (1835), 3 Ad. & El. 
654 (a cose of drifted sand) ; De la Warr [Earl) v. Milts (1881), 17 Oh. D. 636, 
677, 0. A. ; Sutherland [Duke) v, Heathcote, ^1892] 1 Ch. 475, 484, 0. A.; 
Feers ▼. Lucy (1694),, 4 Mod. Rep. 362 ; Robins v. Barnes (1616), Hob. 131. 

(d) Htudins v. Shippam (1826), 5 B. & 0. 221, per TJayley, J., at p. 229. 

(s) Easements have been called incoiporeal hereditaments (see, for instance, 
Bryan V, Whistler (1828). 3 B. & 0. 288, 293); Liaains v. (1831), 7 Bing. 
682; Wood v. Leadbitter (1845), 13 M. & W. 83^ Hill v. Midland Bail, Co. 
(1882), 21 Oh. D. 143 ; Great UWerfi Pail, Co, v. Swindon and Cheltenham Exien- 
Sion Sail. Co. (1882), 22 Oh. D. 677, C. A. ; affirmed (1884) 9 App. Cas. 787; 
Janes r* Watts (1890), 43 Oh. D. 674, 0. A. ; McMa7ius v. Cooke, supra), bdt are 
not proper iu^iqioreal hereditaments^ for they do not descend to the heir apart 
from the dominant teneme&i. As to whether an easement is a hereditament, 
w'e the Iiew Quai-torly Review, Vol. XXIV., pp. 28, 199, 259, 264 ; Bs 
Broiherton's Estate (1908), 77 L. J. (oh.) 68, 378, C. A. ; ffaefings (Lord) r. North 
Eastern Jiailtoay, QS981 2 01^ §74, and cases there dM. 

^ :87^/4SL, J.(a.P.)226,230. 


jCo/ord V. £<>are (187< 


Dalton V. .dfi^ (1881), 0 App. Cas. 740, par Lord Bblborks, L.O. , at p* 798« 
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480« The chief distinction between an Casement and a llelnoe 
to use land in a particular manner is that whereas an easement 
cannot be destroyed (except in the modes hereinafter mentioned (h)) 
merely at the will of the grantor, a licence is generally revocable 
at the will of the person who has given it (t). Moreover, a licence 
is merely personal (A;), and does not run with the land (Q. Again, a 
deed is generally necessary to grant an easement (m ), but unnecessary 
to give a licence (n)- 

481. Bunning powers granted to railway companies by Parlia- 
ment, or by another railway company, whether expressly 
sanctioned by Parliament or not, over land not owned by the 
company using the powers, are not easements within the strict 
meaning of the term (o), although they are frequently spoken of 
as such(p). 

482. Easements are also distinguishable from that class of 
rights which exist in particular localities under special local customs, 
whereby undefined and fluctuating bodies of people are entitled 
to utilise the land of another person in a pafticular manner and 
fora particular purpose (g). 


(h) For the modes in which easements may be lost or destroyed, and generally 
as to the extinguishment of easements, see p. 276, post* 

(i) Fmtiman y. Smith (ISOS), ^ 'Ea.Btf 107, 109; Cocker v* Cowper (IStH), 1 

Cr. M. & R. 418 ; Hyde y, Graham (180^, 1 H. & C. 593 ; Taplin v. Florence 
(1851), 10 C. B. 744. See, however, Winter y, Brochwell {\S0^), S East, 308; 
AdamMy. Andrews (1850), 15 Q. B. 284. But a licence coupled with an interest 
is irrevocable ( Wood v. Leadhitter (1845), 13 M & W. 838, 845), A revo* 
cable licence by parol or writing not undor seal may, moreover, beoonio 
irrevocable upon its being acted upon (see Taylor v. Watcre (1817), 7 Taunt. 
374, per GiBBS, O.J., at 384; WMU y, Harrieon (1838), 4 & W. 538); 

and revocation of a licence may give rise to a claim for diamages (Kerrieon v. 
Smith, [1897] 2 Q. B. 445). As to licences in relation to land, see title Beal 

PROPERTT AUV CUATI’BLS ReAL 

(k) Cocker y. Cowper, enpra; Woody* LeadbUter, Compare Smart y, 

donee (1804), 15 C. B. (N. s.) 717 ; Jinssell v. Harford (ISOO), L. R. 2 Eq. 507 ; 
Brinvn v. Metropditan Cotmiiee Life Aeeurance Society (1859), 1 E, & E. 832; 
Be Davie db Co., Fix parte Bawlinge (1888), 22 Q. B. 1>. 193, 0. A. 

(Q See Taylor v. Watere, supra* 

(m) Codeer v. Cowper, supra ; Hewline y* Shippam (1820), 5 B. Si 0. 221, per 
Batlet, J., at p. 229; Bird v- Higginson (1835), 4 Nev. & M. (k. b.) 505; 
Wood y* Leadhitter, ewpra, per Aldebson, B., at pp. 842, 843 ; Verry v. 
Fitdumm (1840), 8 a B. 757, 778 ; Bryan v. WhUtler (1828), 8 B. iS; 0. 288 ; 
Ada^ V. Andrews, supra ; Roffey v. Menderson (1851), 17 Q. B. 574 ; 
Mcidanue y* Cooke (1^7), 36 OL D. 681. And see generally p. 240, 
poet* 

(n) Taylor y* Waters, supra; Winter y* Brockwdl, supra; B* y* IJorndon^ 
on^ihe-HiU (InhahUarUs) ^816), 4 M. 5b S. 562 ; Hewlms y* SIdpparn, 
supra* 

(o) Great Western Bail* Co* t. Swindon and Chdienham Extension Bail* Co. 
(1882), 52 L. J. (CH.) 306, 0. A., per ilssssn, M.R., at p. 317 ; Bangeley y* 
Midland BaU* Go* (1868), 3 CL App. 306, 310* As to running powers genexwy, 
•ee title lUinWAYS aitd Oakals. 

(f) ^or instance, Greed Western Bail* Co. v. Swindon and CheUenham 
Bmmeian Badl* Co*,, supra, at p. 320. Compare Gresd Western BaU/uapy y. 
MAdiaisd BMwag, [1909J A. 0. 445, where the former eompauy ha4 Aoq<tiired 
A velid oflunniont 

( 2 ) See titleCunN^ AiruUsAOSB. VoL jL, p. 238. 
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Easemsnts and Profits 1 Prendre. 

Sect. 8. — Classification, 

483. Easements may be classified (r) according to their nature 
into positive or affirmative and negative easements (s ) ; into con- 
tinuous and non-continuous casements (f) ; into apparent and 
non-apparent easements (a) ; and into easements of necessity and 
easements which are not of necessity (6). 


Positiyeand 484. A positive or affirmative easement bestows a right to 
commit some act upon the servient tenement (c). A negative ease- 
ment involves merely a right to prohibit the commission of certain 
acts upon the servient tenement which the owner of that tenement 
would have boon otherwise entitled to commit (c?). With regard 
to adverse user which, if continued, may give rise to a pre- 
scriptive claim to an easement, a positive or affirmative easement 
differs from a negative easement ; for the adverse user of the 


(r) The classification was forniorly considered of great importance, chiefly with 
regard to the creation of eusoinents by implication of law and their extinction, 
fluspouHion, and revival. But since the decision in Wheeldon v. Burrows (1879', 
12 (Jli. D. C. A., the distinctions between continuoiLs and non-contmuou.i 
easuments and bet w con apparent and non-apparent oaKOiuouts have boon ti‘oatwl 
as of little practice 1 sigiiincance. Tho distinction between easements of necessity 
and easements which avo not of necessity is of considerable importance ; see 
Ihnon I. iij liter age do. v. J.ondon Graving Dock Co.^ [1902] 2 Ch. 5o7, 0. A. ; Bag 
V. UazrlUine, fl901] 2 Oh. 17 ; IVheeldon v. Burrows, 8u}^ra. As to tho origin of 
theso distinctions, see Ikdion v. Angus (ISSl), 6 App. (’as. 740, at p. 821, 
where JiOid Blackbuun attributes their creation to those who framed tho Code 
Nai)oldon. 

(ill Dnltim V, Angus, supra. 

(i) Suffieldy. Brown 4 Do O. J. & Sm. 185; IVortfiinglon y, Oirnstm 

(1800), 2 hi. & hi. 018 ; Bheysnf v. Vicary (1847), 10 M. & W. 484 ; Pyer v. 
Carter (1857), 1 H. & N. 916 ; Watts v. A'c/aon (bs71), 6 Ch. App. 106 ; Poiden v. 
Bastard (1865), J/. 11, 1 Q, B. 156, Ex. Oh. ; J*t arson v. ISpcncer (1861), 1 B. & 
571 ; (1866) 6 B, S. 761. Ex. Ch. 

(а) SulHeld V. Brviun, supra; Brown v. Alabaster (1887), 37 (^h. I). 490; 
Bliaidoh V. Burrows, sujtra; Union Lighterage Co. v. London Graving Dock Co., 
sup! a. 

(б) Brown y. Alabaster, supra; TIohnes v. Goring (1824), 2 Bing. 76; VnioJi 
Lighterage Co. v. London ( trailing Dock Co., supra; Whcddoii v. Burfows, supra; 
Ray V. Ilazcldine, supra ; Pearson v, &i)cnror (1803), 3 B, & S. 761, Ex. Ch. 

(c) Tho commonest forms of j»ositivo or aflirmative easomonts are ; rights of way 
(boo p. 284, post) ; rights to pews and graves (see titles Buhial and Ckema- 
TiON, Vol. IIT., p. 473; Ecclesiastical TjAW, post); rights of placing and 
maintaiiung sigii-post.s on another’s land {Hoare v. Metropolitan Board of Works 
(1874), Ti. It. 9 Q. B. 296), pign-lKmrds^Afoorfy v. Steggles (1879), 12 Ch, D. 261}, 
advoriisemont hoardings {R. y. Pancras Assessment Committee (1877), 2 
Q. B. 1). 581), and other erections {Francis v. Hayward (1882), 22 Ch. D. 177, 
0. A.). 

(d) The commonest ft>rm8 of negative easements are : tho right to light (see 
p. 297, post) ; the right to the passage of air through a defined channel 

p. 326, peu^) ; the right to receive water flowing over the servient tenement and 
the right to discharge watOT upon that tenement (see pp. 814, 317, post). But 
there are easements which it is difficult to classify either as positive or negative 
— for instance, the right to cause what except for that right would be a nuisance, 
by noise [Bturges v. Bridgman 11 Ch. D. 862, 0. A.), or by noxious odours 
(Bliss V. Hall (1838), 4 Bing. (n. o.) 183, per Tindal, uJ., at p. 186), or the 
right to scud smoke up another’s chimney (Jones v. Pritehard, [1^] 1 630). 

C^pare Greet Northern Eaihoay y. Inland Revenue Commiseioneref TlMl] 1 
K. B. 416, 428, 429, C. A. ; and see p. 326, poet. 
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Part I. — Nature and Characteristics c of Easements.. ^; 

{iccommodation in the case of an inchoate n^ative easement can 
under no circumstances be interrupted except by acts done upon 
tlie servient tenement, whereas the adverse user of the aocommoda- 
tioii in the case of an inchoate affirmative easement, constituting 
as it does a direct interference with the enjoyment by the servient 
owner of his tenement, may be the subject of legal proceedings as 
well as of physical interruption (e). 

485. A continuous easement is a right to do some act of a 
continuous and constant nature (/). The enjoyment of a non- 
continuous easement is intermittent, and consists of the commission 
of some act or of a series of acts (ff). 

486. An easement is apparent if its existence is evidenced by 
some apparent sign, whether such sign be patent to everyone or 
whether it can only be perceived on a careful inspection by a person 
ordinarily conversant with the subject (//). An easement is non- 
a[)parent if no external sign points to its existence (t). 

487. An easement of necessity is an easement which under 
p;irticular circumstances the law creates by virtue of the doctrine 
of implied grant to meet the necessity of a particular case (/r). 
ll is an easement which is not merely necessary for the reasonablo 
enjoyment of the dominant tenement, but one without which that 
tenement cannot be used at all(0. Such an easement lasts only 
HO long as the necessity exists (in) ; for a grant arising out of the 


(c) SUirtfea v. Bridgman (1879), 11 Ch. D. 802 , 0. A., per TuEsroKH, L.J., at 
p. S64. The authorities are somewhat conflicting as to whether the right of 
^UJlpo^t to a building, whether lateral or vertiwil, ia a poaitive or nogativo 
oLt-Hiuont; 860 Dalton y. Angus (1881), 6 App. Coa. 740, wliere J^ord Seldornk, 
L.L'., described supjjort as an “easement not purely negative.’* Compare the 
dida of Lindlisy, tf,, at p. 7G3, and Bowen, J., at p. 784. 

if) Byer v. Carter (1857), 1 11. & N, 91G (drain); JVatls v. Kelson (1B71), C 
Ch. App. 166, 173 (watercourse); Bolden v. Bastard h, K. 1 Q, 2i, 150, 

161, Ex. Ch. ; Worthington v. Qimson (1860), 2 E. & E. 61 >, 625, 626. The 
dida of ChannELL, B., in Hall v. Lund (1863), 1 II. & 0. 676, at p. 6vSr), ap])a- 
reiitly refer not to a continuous easement, but to u continuous user of a right 
which is not an easement. See also Bearson v. Spencer (1861), 1 B. &S. 671 , 683. 
A right of way is not a continuous eaaoment (Worthingfon v. (Jirnsvn, sujtra; 
Bhei/sey v. Vicary (1847), 16 M. & W. 484), unless ovdr a formed road (Brown v. 
ilfcWfer (1887), 37 Ch. D. 490). 

(y) Thus in HuJJield v. Brown (1864), 4 De O. J. & Sm. 185, an alleged right 
to ])roject the bowsijrits of ships in dock over the land of anotlior owner was 
held not to bo a “continuous" easement because there was no sign of the 
existence of the right except when a ship was actually in the dock with her 
bowsprit projecting beyond its limit. 

{h) PytT V. Carter, sujrra, per WatsoK, B., at p. 922 ; Sujfitld v. Brown, sujtra, 
at p. 199; Brown y. Alahasf>er^Bupra. 

(») Sujield V. Brown, supra; WheMon v. Burrows (1879), 12 Ch. D. 31, C, A. 

(A) WAwldon V. Burrows, supra; Holmes v. Goring (1824), 2 Bing. 76, 82. 
“A way of necessity is not a defined way. A way of necessity is a way wJtich 
is the most convenient access to a landdooked tenement over other proj)erby 
belonging to the grantor ’* (Brown v. Alahaster, supra, at p. 600) ; and see 
p. ^,po8L 

(l) tfnion Lighterage Co, v. London Graving Lock Co., [1902] 2 Ch. 557, 0. 

STiRLiNa, L.J., at p. 673 ; Ray v. Ilazsldine, [1904] 2 Oh. 17. 

(m) Hohnes v. Goring, ssgpra; Pearson v. Spencer (1863), 8 B. A t>. 76i| 0h.» 

per Ekme, 0. J., at p. 767. 
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Easements and Pbofits k Pbendbe. 

implication of neces^ty cannot be carried further than the necessity 
of the. case requires (n). 

488. Qt^^i-easements are rights analogous to easements, but 
not in strictness easements, because sopie necessary element is 
wanting (o). 

Sect. 4. — Characteristics. 

489. An easement is said to be appurtenant to the dominant 
tonomeut. So long as it exists it is inseparably attaQhed to that 
tenement and cannot be severed from it or made a right in gross ( 
Nor can an easement exist as appendant in the strict meaning of 
this term (q). The right constituting the easement must be in some 
way connected with the enjoyment of the dominant tenement (r). 

The dominant tenement to which an easement is appur- 
tenant generally consists of corporeal real property, namely, land 
and buildings upon the land (a) ; it is a matter of some doubt 
whether an easein(3nt may not also be appurtenant to an incor- 
poreal hereditament, provided it is not incongruous («)• 

490. It is an essential characteristic of every easement that there 
be both a servient and a dominant tenement (a), and the owner of the 


IJulmca v. Goring (1824), 2 Bing. 76, per Best, C.J., at p. 82. 

(o) Tho term easement is not a strict legal term. It is used ^nerally 
as denoting tho accommodation afforded by one tenement to another when both 
t nnements are owned by the same person and whore the accommodation thu« 
eiforded would in fact be an easement bad tho tenement affording tho 
accommodation boon owned by another person ; sOe, e.g.^ Whtddon, v. Burrmci 
(1879), 12 Ch, 1). 81, 0. A. Compare Oroevenor Hotel Go. v. Hamilton^ U89i| 
2 Q. B, 836, 841, 0. A, The term was used in Drocklebank v. Thompson^ [19031 
2 Ch. 344, 348, in respect of a. customary church way ; see alsQ lie Niahet ami 
PolU' Cimircuyt^ [1906] 1 Ch. 386, 0. A., where a restrictlye covenant is descriUnl 
as an equitable oasomont. 

(p) Adcroyd v. iknith (1850), 10 0. B. 164, per OliEsswBLL, J., at pn. 187, 188, 
and see also n. (a) on p. 188 in this case; liaileu v. Stephens (1862), 12 0. h. 
(N, 8.) 91, per Byues, J., at pp. 114, 115 ; Keppell v. liauey (1834), 2 My. & K. 
517, 535, 536; Itavgeleg v. Midland Hail. Co. (1868), 3 Ch. App. 306; Hdl v. 
Tvppcr (1863), 2 H. & 0. 121, 127, 128 ; Therrpt v. BrwnfiU (1873), 8 Oh. App. 630. 

(^) For the moaning of the teims appurtenant,” ** appendant,” and m 
gross,” see p. 338, post; and p. 235, note (cQ, ante. 

(r) Adcroyd v. Svxith^ supra ; Bailey v. Stephena^ supra^ per Byles, J., at p. 1 15 ; 
see also v, Oodmanchester Corporation^ [1897 J A. O, 696^ per LordDATEY, 

at p. 707. 

(e) Co. Litt. 121 b (Hargrave and Butler's ed. (1832) ): ^^Conoenung things 

a]>T>endant and appui’tenant two things are implied. that prescriptioL 

(which regularly is tho mother thereof) doth not make any thing appendant or 
appurtenant unless the thing appendant or appurtenant agree in quality and 
nature to the thing whereunto it is appendant or appurtenant; as a thing 
oorporool cannot properly be appendant to a thing corporeal, nor a. thing 
incorporeal to a thing incoiporeaL” See also A.-(7. v. Qopdfmd, [1^01] 2 K. h 
101, per lyord ALVEiiSTOlUE, C. J . ; the deoision xn^this ease was, however, reversed 
on app^ v. C’qprfaad, [1902] 1 £. B. 690, C. A.). 

(f) Go. Litt. 121 b, n. (7) ; Hanhwry v. Jenkins^ [foOll i Oh. where 
BuenBY, J., at p. 422, oonsider^ that an incorporeal lignt of way might be 
appurtenant to an inoorporeal right of fishing. If the dictum be coiz^ there 
must be an easement appurtenant to every profit d prendre., It is, however, 
submitted that a jrrofii d prendre includes the whole right, and no que^tson of 
an uxocrporeal ri^t beiag appurtenant to an inooipon^ x%ht ban arise ic 
suoh< 

(a) Bangdey v. Midland On., eupra^ at p. 310 i Mawhias y. ihifftr, [18^^] 
iaB.668, 671; and see p. 236, onte. 
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Pabt I. — ^Natobk and GHARACXXRisnoB pt Sasementb. 

dozDiiumi> tenement end ^ owner of the serpent tenement mnel seov* 
be different persons. A man cannot have an easement over his Chareote^ 
own land (b), because all acts which he does upon his own land Istlcs. 

nre acts done in respect of his rights as the owner of the 
]aDd(c), and the law does not allow the co-existence of an easement 
over land with the possession of the land itself (d). But this prin- 
ciple does not necessarily hold good where the dominant owner has 
tin estate or interest in reversion or remainder only in the gitasi* 

<;ervient tenement (e). 


491. No easement can give the dominant owner the exclusive 
use of any part of the servient tenement (/), and no right in the 
nature of an easement which would prevent the servient owner from 
making ordinary use of his land can be claimed by prescription (<)}. 
A grant which gives the dominant owner the exclusive and unre- 
stricted use of part of the servient tenement passes the property 
and not merely an easement therein (A). But the grant of the 
exclusive use of pipes or wires is an easement (0> and so apparently 
may be the exclusive use of a vault (A). 


EMsment 
doea not 
oonter 

exolnaive dm 
» t lerviont 
tenement. 


Part li. — Creation of Easements. 


Sbot. 1. — In QeneraL 

492. Easements, being rights which are superadded to the ordi B»s<'ti,(‘ot 
nary common law incidents of the ownership of real property, can 
only be created by grant Q) or statute (rn). An apparent excejrtion grant or ^ 

Atatute. 

Metropolitan RaiL Co. v. Fowler ^ [1892] 1 Q. B. 105, 171, 0. A., affirmed 
[1893] A. 0. 416 ; Roe v. Siddme (1888), 22 Q. B. D. 224, 236, 0. A. ; Bolton v. 

IhWm (1879), 11 Ch. B. 968, 970, 971 ; Ladyvian v, (Jrofvv '1871), 6 Ch. App, 

7H.3, 768; Bright v. Walker (1834), 1 Or. M. & H. 2U, 21' , Jamee v. RlarU 
(1836), 4 Ad. & El. 749, 761, Ex, Ch. ; Mtvrgatroydv. Rohinsm (1867), 7 E. & B. 

397. Compare Jones v. Richard (1836), 6 Ad. & El. 413, 418 ; Bunting r. 

Rtcks (1894). 70 L. T. 455, C. A, 

i c) Bolton V. Bolton^ supra ; Rot t. Siddonsy sujnra, 
d) Ladyfnan v. Orave, supra^ per Lord HATHBiUiETs L.C., at p. 768. 
t) Farguhar r. Newbury Rural Coimcil, [1909] X Ch. 3 2, 0. A. 

J) Reilly v. Booth (18^, 44 Ch. D. 12, 26, C. A. ; Capel v. Bustard (1829), 

8 Bing. 150, 169, Ex. Cn. ; Holywell Union and Ilalkyn Parish t. Halkyn 
Rrainage Co., [1895] At 0. 117 ; Southport Corporaiion ▼. Ormskirk Union Assc»»^ 

Committee, [1894] 1 Q. B. 196, 201, 0. A. 
is) Byee V. Hay {Lady) (1852), 1 Macq. 303, H. L. 

(h) JE^Uy V. Booth, supra ; Capd v. Buszard, supra. Compare London 
TavemeOo. t. Worley (1888), rot reported, 0. A., cited in Reilly v. Booth, supra, 

Rtp, 24.* 

(*) Boyihport Corporation T. Ormskirk Union Assessment Committee, sujtra. 

Compare Taylor v. SL tielerCs Ogrporation (1877), 6 Ch. B. 264, 0. A. (a cose of a 
^ateroemrse) ; -FVnftnjon ▼. Porter (1876), L. E. 10 Q. B. 188 (eewer); IHU v. 
^^uRmdRaiL Co. (1882), 21 Oh. 3>. 143 ; Sevan v. London Portland Cement Co,^ 

[1892] W.N. 151. 

(k) Bryan y. Whistler (1828), 8 B. & C.^ 288. . 

(0 Gardner v. Hodgson's Kingston Brmery Co., [1903] A. 0. 229, per Lord 
LijnDunr, at p. 239, 

(m) Bor oaaea oi the creation of eauemente hy atatutory eoacintent, see A^deane 
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to this rule is an elisement existing by custom; since custom » 
however, amounts to the common law within the particular locality 
where it obtains, a right existing by custom is not strictly an 
easement (n). 

An eas( 3 ment may either rest upon an express grant actually 
subsisting or upon a presumed grant, or upon a grant arising 
merely by implication. An easement arising in the last-mentioned 
manner is virtually created by express grant, since the creation of 
the easement is effected by the legal construction of the instru- 
ment, although it contains no express mention whatever of tl.e 
easement. 

An easement existing by presumed grant is an easement claimed 
under the doctrine of prescription, based either upon the doctrine 
of prescription at common law, or on the doctrine of a lost modern 
grant, or on the provisions of the Prescription Act, 1832 (o), all 
of which rest upon the fact of long undisturbed possession of the 
right constituting the easement (p). 

493. Whatevei; be the origin of an easement, the quality of 
the right when found to be validly subsisting is in every case the 
same. Whether the right has been created by long enjoyment or 
by grant, express or implied, makes not the least difference ( 7 ). 
The remedy is also the same (r). 

494 . There is, however, a most important difference in respect 
of quautum of right between an easement created by express grant 
or arising by implication of law and an easement claimed under 
a presumed grant. In the former case the easement may bo created 
for interests analogous in their duration to all manner of interests 
and estates (s ) ; in the latter case the easement must exist, if at 
bU, in perpetuity {t). 


V. MortlocJc (1839), 6 Ding. (n. c.) *230; niiiie v. Lteson (ISOO), 5 n. & N. 5:;: 
Dana V. Kiiujmote (18*10), (i M. W. 174. For cases relating to rights of way 
creatod by statute, see note (r), p. 288, 

(n) See title Custom and Usagks, Vol. X., p. 217. 

(o) 2 & .3 WiU. 4, c. 71. 

(p) PhilippH V. Halliday, [1891] A. G. 228, per Lord Hersciiell, at p. 231 ; 
Cli})p€ns Oil Co. V. Edinhurtjh and District WaUr TrmUu^ [1904] A. C. 01, 
per Lord IIalsbury, L.O., at p. 69, 

{q) Leech v. Schweder (1874), 9 Ch. App. 463 ; and see also Dalton v. 

» , C App, Cos. 740, at p. 809; Jlonomi v. Backhouse (1859), E. B. & E. 02-, 
X. Ch. ; OrceiiweR v. Low Beechhiirn Coal Co.t [1897] 2 Q. B. 165, 1"1 
(cases relating to the easement of support). 

(r) Leech v. Schweder^ per Al kllish, L.J., at p. 476. 

(ej Easements are frequently spoken of as existing for certain estates (bca 
Wood V. Leadbitier (1845), 13 M. & W, 838; Hewlins v. Shippam (1826), 5 
B.& 0.221). , 

(t) Large ▼. Pitt (1797), Peake, Add. Cas. 152. As to prescription, 
Wheaton v. Maple dk Co., [1893] 3 Ch. 48, 63, 0. A. ; Kilgour v. Oaddee, [19(V1] 
1 K. B. 457, 466, 0, A.^ ana as to lost grant. Bright v. Walker (1831 \ 
1 Cr. M. & B. 211 ; Wheaton v. Maple db Co., supra ; East Btonehouse Urban Dtstrif^t 
Council v. Willoughby, [1902] 2 K. B. 318, 332 ; but see Timmons v. Eeu^dt 
(1888), 22 L. E. Ii*. 627, 0. A. ; Hanna v. Fdlock, [1900] 2 L E. 664, 0. A, 
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Past II. — Creation or EAEiyisNTS. 

• f 

Sect. 2. — By Expre$$ Oramt, 

495. An easement may be created by express grant for interests 
analogous in their duration to an estate in fee simple (a), an estate 
for life (b), an estate for years (c), or even a smaller interest (<f). 

496. In order to create an easement in fee simple by express 
ffj'ant otherwise than in exercise of some statutory power (e), the 
^rant must be made by the owner of the fee simple of the servient 
tenement. Similarly, upon the creation of an easement by express 
{j^riint for any period or interest less than a per}>etuHl interest, it 
is essential that tlio grantor be entitled to an interest in the servient 
tenement greater than or at least co-oxtensive with the interest for 
which tlie easement is created (/). 

A grant of an easement by general words in a conveyance 
will he construed as being referable only to the interest which 
the grantor had in the servient tenement at the time of the grant, 
and will not bind any larger interest which he may afterwards 
acquire (^f). If, however, there is any contracj or representation 
that the easement shall be enjoyed for the full term, then if the 
grantor subsequently acquires a larger interest in the servient 
tenement, the interest so acquired will be bound. For where 
a person represents himself as having a larger interest in the 
servient teuemoiit than he lias in fact, and purports to create an 
easement for an interest in excess of what lio actually lias, then, 
if he subsequently acquires the larger interest, that interest so 
acquired is bound by way of estoppel {h). 

Again, the rule that a grantor of an easement must have an 
estate or intere.st in the servient tenement as exionsive as the 
period for wliich the easement is created is subject to exceptions 
arising from statutory modification of the common law such as 
the power of a tenant for life to grant a iierpefual easement in 


(a) See, for example, the cases citod in note (a), on p. 2ih, post. 

\b) Pijm V. Harrison (1876), 33 b. T. 706, C. A. 

(c) jiavid V. Morgan (182o), 4 b. & U. 8 (a ri{<rht of divoriing water from a 
7 er for ninoty-niiio years); Booth v, AJcorJc (1873), 8 Oh. App. 663 ; Darvn v. 

Marshall (No. i) (1861), 1 Drew. & Sm. 657 ; Harding v. Ifi70on(1823), 2 B. & 0. 
96; Colliru v. SZadc (1874), 23 W. E. 109, 

(d) Ardley v. Bt. Pancras Gtiardiane (1870), 39 L, J. (CJI.) 871. 

(f) Bee p. 246, post, as to tenants for life acting under the powers of the 
Bottled Land Acts, 1682 and 1890. 

(/) Booth V. Alcock, mipra, where it was held that a grant of right to light by 
a tenant for years did not bind the reversion ; and that on the expiration of tho 
lease he (having acquired the reversion himself) might build so as to obstruct 
the light coming to the quondam dominant tenement. See also Re Barrovj^in~ 
Purness Corporation and l^wlinscnCs Contract, [1903] 1 Ch. 339, where it was 
held that an executrix having a power of sale over the servient tenement, 
but no estate or interert in it, could not create an easement over it. 

ig) Booth ▼. Alcock, mpra.per Mellish, L.J., at p. 667. And soe IMdin^ton 
T. Attlee (1887), 35 Ch. JD. 317, 327. As to the eiroct of general words in a 
conveyance, see title Deeds aed Other lNSTRUME>"r8, Vol. X., p. 470. 

{h) Bowhotham v. WiUon (1857), 8 E. ft B. 123, Ex. Oh., per WatsoH, B., at 
p. 145 : ** Where a person without title professes to grant an easement hm con- 
veyance operates by way of estoppel, if, at a subsequent period he acquires the 
fse” ; Booth V. Alcock, svpra, Sw also title BeroFPEr^ 
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exercise of his power ajtder the Settled Land Acts, 1882 s^id 1890 (t), 
for all the estate or interest which is the subject of the settlement (k). 

497' The grantee of an easement must have an estate or 
interest in the dominant tenement at the time of the grant, and 
this estate or interest must in general be either greater than or 
at least co-extensive with the estate or interest for which the 
easement is created (Z). If, however, the grantee receives a grant 
of an easement in terms which, had he a greater estate in the 
dominant tenement would have entitled him to a greater estate ir) 
the easement, and afterwards acquires an estate in the dominant 
tenement as great or greater than the estate or interest for which 
the easement was expressly created, the easement may enure to his 
extended interest in the dominant tenement, if it appears that the 
instrument purporting to create the easement was intended to 
operate as a covenant as well as a g)*ant(m). 

498. An easement or any estate or interest in an easement can 
at common law only be grantf3d by deed (n), its incorporeal nature 
making delivery physically impossible (o). An easement may, how- 
ever, be effectually created under circumstances which render it 
inequitable to deny the existence of an easement, although the 

f iroper formalities for its creation have not in fact been observed (a), 
f an owner verbally agrees to grant an easement to an adjoining 
owner, who on the faith of such agreement alters his position, the 
validity of the easement cannot lie impeached (6). 


(i) 46 & 40 Viet. o. 38, bs. 3, 17 (1); 63 & 64 Viet. c. 69, s. 6. See also 
UniversiticB and College Estates Act, i898 (61 & 62 Viet. c. 65), s. 1, and StUher- 
land [Dowager l>uchesB) y. Sutherland [Duke), [1893] 3 Oh. 169; Re IJracken's 
Seitleinentf Ll^t>3] 1 Oh. 265. 

(k) Settled Land Act, 1882 (46 & 46 Viet. c. 33), s. 20 (1). 

(l) Smdelfom v. Holt (1317), Y. B. 21 JOrlw. 3, 2, pi. 5 ; Ripner v, Mcllroy, 
[1897] I Oh. 628 ; and oompuro Ni/rth British llailway v. Park Yard Co., [1898] 
A. C. 643 (a ca,so Scutch law). 

(m) Byrnery, Mcllrvu, supra. 

(n) Oo, Litt. 9 a; UewUns v. Shippam (1826), 6 B. & 0. 221, 229 ; Bryan v. 
WhisUer (1828), 8 B. & 0. 288, 293 ; CWccr v. Coiuper (1834), 1 Or. M. & K. 418, 
421 ; VYallis ▼. Harrison (1838), 4 M. & W. 638 ; Adnina v. Andrews (1850), 
16 Q. B* 284 ; Wood v. Leadhitter (1846), 13 M. it W. 838, 842; Liggina v. Inge 
(1831), T Bing. 682, 691 ; Aldin v. Latiirwr Clark, Mnirhead db Co.^ [1894] 2 Ch. 
437, 448 ; Fentiman y. Smith (1803), 4 East, 107, 109. As to estate and interest 
in ousoments see Wood y. Leadhitter^ aupra, and Hewlina y. Shippam, supra. 
See also title Deeds and Other Instruments, VoL X., p, 361. 

(o) Co. Litt. 9 a. The signihcance of this distinction has been considerably 
leaHeued by the Real Property Act, 1845 (8 & 9 Viet. c. 106), which in effec t 
miide all property which formerly lay in livery lie also in grant. 

(«) Jjevonshire (^Duke) v- JEjflin (1851), 14Beay. 630 ; McSianua v. (7oo^{l887). 
85 Oh. D. 681 ; Dalton v. Angus (1881), 6 App. Caei 740, 766, 782; Mordand v. 
Richtardson (1856), 22 Bear. 696; Laird v. Birkenhead Rail. Co, (1859), John, 
500 ; Mold v. Wheatcroft (1869), 27 Boav. 510 ; Carr v. Benson (1868), 3 Oh. App. 
524 ; Newby r, Harrison (1861), 1 John. & H: 393 ; Bankart v. Tennant (1870;, 
Ij. B. 10 Eq. 14 J. Compare Cotker v, Coicper, supra; Fentiman v. Smith, 
supra ; Pvuwl v. Thomas (1848), 6 Hare, 300 ; Clavering's Case (undated), cited 
in Jadcsesi^ T. Cator (1800), 5 Yea. 688, at p, 690; Catching v. Bassett (1862), 
Beav. 101 ; Plimmer v, Wdlingt*^n Corporation (1884), 9 App. Caa. 699, 710, 
P. 0,; Rochdale Canal Co, v. Ring (1853), 16 Beav. 630: East India Co, v* 
Vincent (1740), 2 Afk. f<3. 

(6) Denmehare {Duke) ifn R$din, supra (wateroouise) ; v. Cooks 
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^99- The use of the word “grant "(c), or any other partionlwr 
word (d), is not neceeeary for the express creation of an easeTuraA. 
Any words are sufficient which clearly show the intention to create 
un easement grantable at law (e). 

Grants of negative easements, are frequently framed in the form 
of a covenant, and there appears to be no reason why a so-called 
affirmative easement should not be similarly framed (/}. > Indeed 
some high legal authorities have in fact gone so far as to say 
that negative easements rest solely upon covenant (g) while others 
hold, what appears to be the view most in accordanoe with the 
modern authority, that a negative easement may be considered as 
a right ne facias and as such a proper subject-matter for a 
grant (/<). 

Where the instrument of creation though framed in the form of a 
covenant (t) amounts according to its true construction to a grant 
(if an easemcmt, a legal easement is created, which passes at law 
with the dominant tenement and binds all subsequent owners of the 
servient tenement whether they have notice of it or not (ft). Where, 
however, the right comes into existence by 'covenant only, the 
burden becomes an equitable easement, which passes with the 
servient tenement in a similar manner, but, like all other equitable 
interests, is liable to be defeated by a purchase for value of the 
legal estate without notice {1). Except for this imjiortant distinction 
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(1887), 35 Ch. D. 681 (nkylip^ht). Soe also IVood v. LeJee (1751), cited in VTood 
Y. LeadhUter (1845), 13 M. W. 838, at i). 848, n. 

(c) (SViove V. Pimke (1793), 6 IVnn Hop. 124, per Lord Kenyon, O.J., at 
p. 129; Convoyniicing and Law of Property Act, 1881 (44 & 45 Viot. o, 41), 
». 49. 

(d) RowhvtJiam v. Wihon (186Q), 8 11. L, Gas. 348, 362. 

(a) I hid.; RortJiam v. Hurley (1853), 1 E. & B. 665, 673; Holma v, Bdler 
(1091), 3 Lov. 30r>. The auestiou whether words of limitation are nocossary to 
the creation of a pei^etual easement by oxpreas grant dcKfs not appear to be 
settled. The ]>oint is disenesed in three aiiicles in the Quarterly Keview, 
Vol. XXIV. (1908), pp. 199, 259, 264, where opposing virws are token. It ia 
submitted that the use of such words is not necessary, though clearly desirable. 

(/) Holme V. Seller, supra ; Bowbotham v. Wthon, supra. See also Goyarty y. 
Hoskins, [1906] 1 I. B. 173. 

(a) Moore v. liawson (1824), 3 B. & 0. 332, at p, 340, whore Ij1TT1.iEDAIJS, J,, 
said : “ Although a right of way being a privilege* of something positive to bo 
done or used in the soil may be the subject of legal grant, yet light and air, not 
being to be used in the soil of the land of another, are not the subject of actual 
grant ; but the right to insist upon the non-obstruction and non-interruption of 
them more propeny arises by a covenant.” And see the dissenting jinlgments 
in liowhotham v. Wilson (1857), 8 E. & B. 123, Ex. Oh., of Watson, B., at p. 143, 
and of Cjiesswet.l, J., atpp. 159 and 160; and Hall v. Lichfield Brewery Co. 
(1880), 49 L. J. (cH.) 655, per Fry, J., at p. 656, 

{h) Jtowhothamr. iriZs^'tl857), #apra, |!>erBBAMWELL,B-, at p. 147; Leech w. 
Schiveder (1874), 9 Ch. App. 463, per Melush, L.J., at p. 474 ; Dalton v. Angus 
(1881), 6 App. Gas. 740, per Lord Sblbobne, at pp. 794, 795, and per Lord 
Blackburn, at p. 823; EccksiaHical Oemmissioners for Enokmd y. Kino (1880), 
14 Oh. D. 213, 221, 0, A. See also Phillips v. Low, [1892] 1 Cli. 47, at 
p. 50, whore Ohitty, J., speaks of a oonyeyance operating aa an implied gtant 

of light. / 

(«) Harhidge y. Warwick (1849), 3 Exch. 552, 556. 

Uc) Leech y. Schweder, supra, at pp. 474, 475. 

(l) Jtc NMict and FmU CmOract, \me\ V CSb. m, 0. A., m wUdi cue » 
panoa iMooiiuiig entitled under the Steal Vxopert; Limitation Act, 163% (6 A 4 



248 


Sbot. 2. 
By Express 
Grant. 

Positire 

corenant. 


Nature of 
rights which 
can be 
created. 


Easements and Pkofits JL Prendre. 

a negative easement and a restrictive covenant binding the land 
are analogous. The incidents which flow from both are apparently 
identical. 

A positive covenant may also in some sense be considered as 
binding the land in equity ; but no covenant involving expenditure 
can be enforced against the land, or any tenant of the land, unless 
he be one of the contracting parties (w). A covenant cannot be 
construed as a grant creating a legal easement unless the right so 
created conforms to the essential nature of an easement and unless 
the subject-matter of the right is sufficiently capable of definition to 
be the possible subject-matter of a grant (a). A covenant may, 
however, create such an indefinite right as could not be raised by 
implied grant and can attach the burden of the equitable right so 
created to the land, subject to defeasance by a purchase for value 
without notice (o). 

500. The rights which can be created as legal easements are 
limited in character. An owner of land cannot attach to that land, 
or any part of it, legal incidents of a novel kind so as to create a 
new species of incorporeal right (p). Only kinds of property well 
known to the law and familiarly dtjalt with by its principles can be 
recogtiised, for to allow a multiplication of the species of legal 
rights would render the law uncertain, to the great harm of tlie 
public W'clfare (7). An owner of land may, however, create a 
right, having tho nature of an easement, and may attach it as 
appurtenant to liis land so as to bind all subscfiuent owners whether 
they take tho land with notice or not ; and it does not matter 
that tho right be an easement of a description never before known 
provided the right conforms to all the requisite and essential 
characteristics of an easement which have been already noticed (r). 

Will. 4, c. 27), was hold bound by restrictive covoiiaiits, and expressions in previous 
ca.ses to tho olloot that tho burJon does not run unless there is notice were 
dissented from. See, for instance, Ltech v. Schweder (1S74), 9 Gh. App. 4Cii, 
TXT Meixtsu, L.J., at p. 475 ; see also (MIe v. Bryant, [J908] 1 Ch. 259, per 
Neville, J,, at p. 2C4. For the distinction between a restrictive covenant and a 
legal nogativooasoiuont,eoePr$n5fp v. Behjrai’ian Estate, Ltd,, [189ti] W. N. 39. 

hn) Be Xidwt und Batts' Cotitraci, [1905] 1 Ch. 391, per Fauwtsll, J., at p. 397 ; 
amnned [1900] 1 Ch. 380, 0. A. 

(w) Chastey v. Ackiand (1895), 11 T. L. 11. 460, C. A. (a claim to a prescriptive 
right to air); Harris v, I)e Binna (IBSO), 33 Ch. D. 238, 262, C. A. (claim to 
a right to light to shifting apertures and a claim to air). As to what rights can 
be attiicliod lo land, see p. 326, post, 

(0) See /seek v. iyrhwaier, supra, at pp. 474, 475, where AfELLisn, L.J., took 
the lustiiKOof a covenant not to interfere W'ith the prospect from a dntwing- 
room window, 

(p) Kepptll y. Bailey (1834), 2 My. & K. 517, per Loi-d Brouoiiak, L.C., at 
p. 535; Builq/y. Stephens (1862), 12 C. B. (n. s.) 91^ 115; Hill v. 7 upper (180:r, 
2 H. & 0. 12 i, 128 ; Ackroyd v. Smith (1850). 10 C. B. 164 ; Nuitall v. Brarcurd 
(1866), L. B. 2 Exch. 1 ; SpenceBs Case (1583), 5 Co. Eep. 16 a; Great Northern 
Bailivay v. Inhiud Revenue Commissioners, [1901] 1 K. B. 416, 428, 429, ( 3 . A. 

(7) Keppdl V. Bailey, suprq, at pp. 535, 536, where Lord Brougham, L.C., 
pointed out the reasons necessitating the rule in tho text See also Hill v. 
7’tippcr, supra, at p. 128, where ALa^rtin, B., said, “To admit tho right would 
lead to the creation of an infinite variety of interests in land, and an indefinite 
increase of possible estates.*’ 

(f ) ^ee pp. 236, 240, ants. Am to the great diversity of the forms of rights 
which easements may take, see pp. 326 Mt seq,, po$L 



Part 1L — Creation op Ease}cekts. 

• / 

50L Easements are often spoken of as being resowed or 

excepted upon the conveyance of land (a). An easement, how- 
ever, cannot be made the subject-matter cither of an exception or 
ti reservation; for an easement is neither parcel of the tiling 
granted, nor is it something issuing out of the thing granted, 
the former being essential to an exception, and the latter to a 
reservation (/>). Whore the instrument conveying or otherwise 
ilisposing of the servient tenement purports to reserve an ease- 
ment in favour of the owner of the dominant tenement, the true 
tdlect is to create an easement in favour of the latter by a new 
grant of the right by the grantee of the land to the grantor (r). 

502. Until 1882 no easement could be granted by means of a 
use (d). The Statute of Uses docs not execute such a use (r). 
Now, liowever, as regards conveyances made after the 31 st of 
necember, 1881, a conveyance of freehold land, to the use that 
any person may have any easement over or in respect of that land 
for an estate or interest not exceeding in duration the estate con- 
voyed in the land, operates to vest such easement in that person 
for the estate or interest expressed to bo limited to him (/) ; and 
tenants for life when exercising their statutory powers are now 
empowered to create ejisemenls to tlie uses requisite for giving 
effect to tliG exercise of their powers (</). 

503. The grant of an easement is prhnd facie also the grant of 
nil such ancillary rights as are reasonably necessary for its exercise 
n*ul enjoyment (//). It gives to the grantee the right of entering 
the servient tenement when reasonably necessary for the pur- 
poses of making repairs necessary for the due enjoyment of the 


ia) TIju (lifforence botweon a rc38orvation and an exception is that in tlio iirBt 
the thing rehervod is not poinething which wu8 in €$8c iniiuediately hoforo tlio 
coiivcyiiiKJO, but is nowly created or imervcd out of the land ui)on the execution 
of tlio deed. An excej>tion, on the otlior hand, ia part of tho thing convoyed 
being in case before the conveyance, but which is oxcoptiul "om the oporulion of 
the deed. See Co. Litt. 47 n; 1 Shop. Touch. 78, 80; ‘Utrdiyan (ICarl) v. 
Armitage (1823), 2 B, & C. 107, 206, 207; tAonih-Kaafem linL (Jo. v. Associated 
Portland Cment Co., [1910] 1 Ch. 12. See also title Dkkdh AND Othke 
Instruments, Vol. X., p. 472, nnd cases tlioro cited. 

(/>) Durham and Sunderland Jtail. Co. v. Walhcr (1842), 2 Q. B. 040, 007 ; 
Proud V. Dates (18G3), 34 L. J. (cii.) 400, 411. 

(r) Durham and Sunderland Rail, Co.r, Walker, supra; London (Jorj)oration v. 
Diggs (1880), 13 Ch. D. 798, per Jessel, M,li., at p. 806, (a case of a regrant of a 
right of way of necessity); J)yncvor {Lord) v. Tennant (1886), 33 Ch. 1). 420, 
A. ; Midland Rail. Co. v. Miles (1880), 33 Ch. D. 632, G‘i4 ; Doe d. Douglas v. 
l.ock (18;i5), 2 Ad. & El. 705 ; Wickham v. JIawker (1840), 7 M. & W. 63 ; 
compare Batten Pooll v. Kennedy, [1907] 1 Ch. 256; Pinningtony. QaUami (1853), 
9 Kxch. 1 . 


(d) Gilbert on Uses, 28 1> Bac. Abr. tit. Uses and Triusts (F), “ A man 
cannot walk over another’s ground b) tho use of a third pfjnson.” 

(e) Ibid. 

(/) Conveyancing and Law of Property Act, 3881 (44 & 45 Viet. c. 41), 
i. 62 (1). 

® Settled Land Act, 1882 (45 & 46 Viet. c. 38), h. 20 (1); see p. 215, ante. 
JoneB y. Pritchard, [19081 I Ch. 630, per Parker, J., atp. 638 ; Pom/ret 
V. Rxcroft (1669j, 1 Wms. Sauna., 6th cd. 321 (ed. 1871, 657) ; (Jootlharty, Hyett 
(1883), 25 C^. D. 182, 186, 187; Clark v. Cogge (1607), Oro. Jac. 170; Hoare 
MetropoUtan Board if Works (1874), L. R. 9 Q. B. 296; Roberts v. Fdlowss 
(4906), 94 L. T. 279. 
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easement (t) ; and if th^e owner of the servient tenement builds, or 
does any other act which practically interferes with the right, he may 
be restrained by injunction (A). It is no answer to proceedings by 
the dominant owner to prevent the servient owner from rendering 
the repairs, inspection, or cleansing more difficult, that the former 
may still exercise his right if he only expends more money or 
exercises greater skill ; for if the acts of the servient owner render 
the exercise of the right more expensive and more difficult an 
injunction will be granted ( 1 ). 

504 . The nature and extent of an easement created by express 
grant depend upon the wording of the instrument. In con- 
struing a grant of an easement regard must be had to the circum- 
stances existing at the time of its execution (m); for the extent 
of the easement is ascertainable by the conditions existing at the 
time of the grant, and is limited to those conditions. Consequently, 
if those conditions be subsequently altered and the nature of the 
user and enjoyment be changed, the altered or extended user 
cannot be justified ^f*). 

605 . Since the 31st of December, 1881, every conveyance of land 
is doemod to include and operates to convey all ways, waters, water- 
courses, liberties, privileges, easements, rights and advantages 
appertaining or reputed to appertain to the land, or, at the time of 
the conveyance, demised occupied or enjoyed with or reputed or 

(i) J(/7ie3 V . Vriichardy [lUOSJ I C/’h. “ Tho law qives power to him who 

ought to repair a biidgo to enter into the land, and to him who has a conduit in 
the land of another, to eater into tho land to mend it when occasion requires ” 
(Liford^a Case (1014), 11 Co. Rop. 46 b, 62 a). As to tho right and obligation of 
repairing ways, see p, 294, post ; as to tho same with regard to watercourses, 
see p. 318, post. There are no rights and obligations to repair in the case of the 
easement oi light or other negative easements. Por cases hnaring on the subject 
of repair of easements generally, see Pom/ret v. Jikrofi (1660), 1 Wins. Saund. 
(ed. 1871) 667 ; Son house v. Chrtattan (1787), 1 Term Pop. 560 ; Oerrard v. Cooks 
(1806); 2 Bos. & P. (n. R.) 109 ; Newcomen v. Conison (1877), 6 Oh. D. 133, 0. A. 
(cases relating to rights of way); Hodgson v. Fieid (1806), 7 East, 613 ; Qoodhart 
V . Hyett (1883), 25 Ch. D. 182, 1$9; Humphries v. Cousins (1877), 2 0. P. D. 
239, 24^; and compare Sandgate Local Board v. Leney (1883), cited 25 Oh. D. 
183, n. ; Fintinson v. Porter (1875), L. R. 10 Q. B. 188 ; Beeston v. Jrtaie (1856), 
5 E. & B, 986 ; JiJiodes v. Airedale Drainage Commissioners (1876), 1 0. P. I>. 
380, 392, 393; H. v. Wharton (1701), 12 Mod. Rep. 510; Bretwn v. Best (1747), 
1 Wils. 174. 

(ifc) Coodhari v. ITyett supra (a house built over a line of pipes on the 
eemont tenement in such a way as to prevent tho owner of an easement of the 
flow of water through the pipes from rojwiiring tho pipes). 

(l) Coodhari v. fjyett, supra ; but see Sandgate Local Board v. Leney ^ supra, 
where Desman, J., refused to grant a mandatory injunction to pull down a 
building^ which had been erecteil over a sewer although there was an agree- 
ment with a former owner not to build so as to ]gj*ovont reasonable access to 
the sewer. The injunction was rofiused on the ground that tho evidence only 
showed that it would take an hour or so longer to get down to tho sower, 
because of the building. See title Injunction. 

(m) See Thornton v. Little, [1907] W. N. 68 (grant of a right of way for 
visitors tq a house used at -tne time of the grant as a school, held to include 
pupils). 

M EefMi/iM V. Burnet (1852), 8 Exoh. 187 (a right of way to a house and 
stable altered by the owner of the dominant tenement so as to he avi^able os a 
means of access to the whole of his field) ; Bayley v. Qreat Western Bait Co, 
(18847, 26 Oh. D, 434, O. A. ; Harris v. FUnver A Sons (1904), 74 L. J. (CH.) 
127, O. A. ; Ankerson y. CiwmeKy, [1907] 1 Oh. 878, 0. A. 
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known as part of it (o) ; and a oonveyance of land with buildingn 
includes in the same manner all rights of light and other rights 
and easements appertaining to or enjoyed wi& the buildmg8(p); 
provided in each case that no contrary intention is expressed in 
tfie conveyance ((?). Rights which arise in this manner are expressly 
iLjranied and not implied by law» for the conveyance is construed 
as if the necessary words were expressly contain^ in it (r). . 

A right unknown to the law cannot^ however, pass by the operation 
of these words nor a right which the grantor had at the time no 
power to grant (<). But if the grantor be a tenant for years of the 
f/aast-servient tenement, though he cannot create a perpetual 
casement by his grant, yet he may bind the ^uoit-servient tenement 
for so long as his interest continues (a). 

Shot. 3 . — By Implication of Law. 

506. The doctrine of the creation of easements by implication 
of law (2>) is founded upon an implied grant (c), which arises in 

(o) Conveyancing and Law of Property Act, 1881 (44 A 45 Viet. c. 41), b. 6 (1). 
S<>o Pollard v. Gare^ [1^)01] 1 Ch. 834 ; QuieJee v. Chapmatit [IOCS') 1 Ch. 65C. 
]'or cases on ilio exprohs creation or exprosa convoyanoo of oaBoineutB under 
lhe5<o statutory provisions, seo IJurrowe v. Lang, [1901] 2 Ch. 602 ; Titchmarsh 
V. Uoystou Water Vo, (1899), 81 L. T. 678; lit Peck and London School Board^ a 
Voulract^ [1893] 2 Oh. 315; Re Hughes and Aahln/a Contract, [1900] 2 Ch. 695, 
P A.; Initruaturnal Tea SUrree Co. v. Hobha, [1903] 2 Ch. 165; Godwin v. 
y hweppes, Ltd., [1902] 1 Ch. 926; Brazier v. Glaaapool, [3902] W. N. 162, 0. A. 

( p) Conveyancing and Law of Property Act, 1881 (44 & 46 Viot. c. 41)> 
H. 6 (2); Beddingion v. Alice (1887), 35* Ch. D. 317; QuieJee v. Chapman^ 
.'^upra. Seo also title RkaL PnorKHTY AKD OHATTETi? EkAL. ‘ 

(7) (Jonveyanciug and Law of Property Act, 1881 (44 & 45 Viot. 0. 41), 
6 (4) ; Bromn/ift-d v. Williama, [1897] 1 Ch. 602 (a description of the land 
leservcd as “building land** is not sutllciont to show a contrary intention 
so as to negative an implied grant of nn easement of light), 

(r) Broomfield v, Wdliama, aupra, per Lindlky, L,J., at p. 610. As to the 
* fleet of these words, see Key v. Neath Rural Diatrid Council (1905), 93 L. T. 
507 (free supply of water for domf'etir purposes), 

(a) Burrows 'T. Lang, supra, per PARWKLti, J,, at p. 5.2 (^rant of a house 
adjoining a mill etroam into which the miller had boon in the habit of t4irjtung 
water when so requiretl for the purposes of lus mill). 

{t) QuickC V. Chapman, supra (in which cose tho grantor, a builder, hafl aright 
to outer ui>on tho neighbouring land for tho purjioso of building a house, but 
had no estate or iuterebt in the land and could uot*therofore grant any easement 
over it). 

(а) Key v. Neath Rural District Council, supra (the grantors wore tenants from 
> ear to year of u reservoir from which a free supply of water had been enjoyed 
by the laud granted). 

(б) Pom fret v. liicroft (1669), 1 Wms. Saund. 321, 323, 11. (6); Whseldon^. 

Purrowa (1879), 12 Ch. I). 31, 0. A,; Polden v. Bastard L. K. 1 (4. Ih 

156, Ex. Ch. ; Leech v. Schweder (1874), 9 Oh. App. 463 ; tVaits v. Kelson (1870), 
6 Oh. App. 160; Thrnias /. Ovjen (1887), 20 Q. B. J). 226, 0. A.; Master v. 
Hansard (1876), 4 Ch. D. 7X8, 721, 0. A.; Wimhkdm and Putney Vommons 
Vimservatora v. Dixon {\H16), 1 Ch- D. 362, 0. A.; Richards ▼. Rose ( 1853),. 9 
KxcK 210 ; Shubronk v. Tu/neU (1882), 46 L. T. 886. s Compare also Pyer v. 
Carter (1857), 1 IL & N. 916, the decision in which case was approved in 
Morland v. Cook (1868), L. E. 6 Eq. 252, Watts v. KeUon^ supra, and PeoTMOis v. 
Spencer (1863), 3 B. & S. 761, Ex. Clu, but was dissented from in SujfieXd r. 
Brown (1861), 4 Be G. J. & Sm. 185, and overuled in Wheeldan Surrows, 
tnpra, in so w as the doctrine of implied reservation was concerried, ^ As to the 
creation by ixnpUoationiOf law of ways of heeeasity, see pp. 288 et isa.,.posi, 

(«) Phsuips V. Low, [1892] 1 Ch. 47, 50. . ^ . 
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the majority of cases in connection with some express grant 
or disposition of the servient or dominant tenement (d). Such a 
grant can only be implied where both the dominant and servient 
tenements have been in the common ownership of one man ; so 
that the creation of an easement by implication of law may be 
said to be the outcome of the former relationship between the two 
tenements. The disposition which causes a cessation of the 
common ownership and thus gives rise to the implication of an 
easement may be of either tenement (e) ; or a simultaneous dispo- 
sition of both tenements (/). The disposition maybe a grant in 
fee simple (g), a grant for life (fe), or a demise for years (i), and the 
fact that the servient tenement (/c) or dominant tenement (Z) is in 
lease at the date of the disposition does not seem to defeat the 
implication. 

The doctrine under which easements are held to be created by 
implication of law holds good with regard to devises and disposi- 
tions by will as well as to dispositions inter vivos (?«), but it is 
doubtful if an easement can bo created by law in favour of a 
person who hecomellB entitled to a tenement by escheat (/i). 

607. In counoctioii with the doctrine of the creation of easements 
by implication of law there is a di.stinction of great importance 
botwoon oasoiiieiils of necessity and easements which are merely 
necessary for the reasonable enjoyment of the property granted ; 
for where an owner of land grants part of the land and retains other 
parts himself, all easements necessary for reasonable enjoyment are 
usually implied in favour of the part so granted ; but such ease- 
ments are not raised by implication in favour of the part retained 
unless they are easements of a much more restricted class, namely, 


((?) Phiflij'S V. Low, 1 Ch. 47, 50; Timmons v. Jlewiit (1888), 22 

L. U. Ir. 027. (’. A. 

(^’) iA»r difcfpowitioTifl of tlio dominant tenement, boo Hnwton v. Frearson (1798 , 

8 Term Kop. oO ; OldfiehVs Case (1007), Noy, 123; Falmer v. Fletcher (1663), 1 
l.nv. 122. For dispositions of tho sorvient tenomont, seo rinniugton v. Galluvd 
(1853), 9 Exch. 1 ; P/yer v. Carter (1857), 1 H. & N. 916, now ovorniled (see 
p. 25i, note (6), ante) ; coinparo Ikdilivgton v. AHee (1887), 35 Ch. D. 317. 

(/) See, for instance, i^trafisbonmgh v. Corentri/ (1S32), 9 Bing. 305 (light). 
See iilso Jfarnes v. LoaeJt (1879), 4 B. D. 494; Fighf/ v. Bennett {ISS2), 21 
Oh. D. 559, C. A., J£SSEL, M.li., at p, 567; Allen v. Taylor (1880), 16 
Ch. I). 365; Fhillips v. Low, supra, per Chitiy, J., at p. 61 ; Pinnington v. 
OaJland, supra ; Richards v. Rose (1853), 9 Exch. 2 IS. Compare also Russell v. 
Harford (1866), L. B. 2 Kq. 507. 

{g) Pomfret v. Rirro/t (I6t)9), 1 Wms. Saund, 321, 323, n. (6). 

(h) Pomfret v. Ricroft, supra. 

(t) Ibid. ; Ttmmons y. lleivitt, supra; Gayford v. Mojfatt (1868), 4 Ch. App. 
183. ‘ 

f^) Contis V. Gorham (1829), Mood. & M. 396; Davies v. Marshall (1861), 

9 W. R. 866 ; Gable v. Bryant, [1908] 1 Ch. 259. 

(/) Barnes v. lAxwh (1879), 4 Q. B. 1). 494. 

(?«) Barnes v. Loach, supra; Pheysey v. Vicary (1847), 16 M. & W. 484; 
Allen V. Taylor, supra (light) ; Phillips v. Low, supra (light); Milner's Safe Co., 
Lid. V. Great Northern and City Railway, [1907] 1 Ch. 208 (right of wav); 
J'earson v, Spencer (1861), I B. & S. 671, (1863) 3 B. & S. 701, Ex. Ch. See 
also NichoUs V. Nicholls (1899), 81 L. T. 811 (right of way). Compare Whaliey 
V. Tompson (1799), 1 Bos. & P. 871 ; Taws y. Knowles, [1891] 2 Q. B. 564,0, A. 
(n) Proctor y. Hodgson (1855), 10 Exoh. 624, 828. 
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i 

<< oasements of necessity/' without which no enjoyment at all would 
be possible (o). 

The tendency of the law to favour easements against the common 
(iwiier rather than easements for his benefit arises from the two- 
fold principle that a man shall not derogate from his grant (;>). 
and that a grant is always construed most strictly against the 
grantor (g). 

508. Where the owner of two tenements (r) sells and conveys 
one for an absolute estate therein, he puts an end by contract to 
tho relation which he had himself created between the land sold and 
iho land retained, and discharges tho land so sold from any burden 
imposed upon it during his joint occupation. The condition of 
fauch land is thenceforth determined by the contract of alienation, 
aud not by the previous user of the former common owner during 
liis common ownership (b). If the grantor intends to reserve any 
right over the tenement granted, other than rights of absolute 
necessity, it is his duty to reserve it expressly in tho grant (0* 
Whore a man disposes of part of his land and* that part affords 
an accommodation to the part retained, that accommodation will 
upon severance rijien into an oaeomont, if it be such as to be ahso- 
Intely necessary for the enjoyment of the part retained (a), and tho 
accommodation be such that it is capable of constituting the subject- 
matter of an easement. 

An easement arising by implication of law in this manner, 
upon the severance of two tenements or two parts of a tenement, iu 
favour of the reserved tenement or part, is generally spoken of as 
being reserved by virtue of an implied reservation (b). This, 

(o) Union Liyhieraye Co, v. London Gravimj J>orJc Co,, 2 Ch. 557, 0. A., 

pfT Stirling, L.J., ut p. 673; Jlai/ v. Ilazddine, [1904 J 2 Uh. 17, 20, 21 ; and 
bpo Whecldon v. Burrows (1S79), 12 Ch. I). 31, 4U, 0. A. ; Oordony, Ogilvie (IHdU), 
li>T. L. R 239. 

(p) Cable V. Bryant, [1908] 1 Cli. 269 (right of air through dofined aporturots) ; 
ir/ieeldon y. Burrows, supra, 

(q) Willion v. BerJcIey (1662), PJowd. 223, per "VVkston, J., at p. 243 ; Neill y, 
Devonshire {Duke) (18S2), 8 App. Tas. 136, per l^ord Sbuiornk, I j C^., at p. MO ; 
Johnson V. Kdgware Bail. Vo. (1866), 35 Boav. 480., ;;er Lord Bomilly, M il., 
nt p. 484. It has boen said that tho reason for this nilc3 of construction is that 
were it otherwise grantors would always affect ambiguous expressions if they 
wore afterwards at liliorty to put their own wnstriiotion on thorn (()ru. Ljg. 
td. 32, c. 20, 8. 13; Shep. Touch. 87). See title Deeds and Other Instru- 
ments, Yol. X., p. 440. 

(r) Or one tenement divided into two parts. 

(s) Sufield y. Brown (1863), 4 De O. J. & Sm. 185, per Lord WESTbOiiY, L.O. , 
Cr(}8sley% Sons, Ltd, y. Lighto^ler (1867), 2 Ch. App. 478 ; Wheddon v. Burrov^s, 
supra. 

(0 Wheddony. Burrows, siijpra per Thesiger, L.J. at p. 49 ; Tawsy. Knowles, 
0891] 2 Q, B. 664, 668, 0. A. See also Bay v. llazddine, supra, per 
Kekewich, j., at p. 19; U%wn Lighterage Co. v. London Graving Dock Co., 
supra, per Vaughan Williams, L.J., at pp. 666, 567 : Croedey Jc Sons, Ltd, y, 
L^ghUnoUr, supra, per Lord Ohelmsford, L.C., at p. 486. 

(а) Wheddon y. Burrows, w^a ; Union Lighterage Co. v. Loudon Graving 
Dock Co., supra; Richards v. Aose (1853), 9 Rxch. 218, per PolI'JCK, O.B., at 
p. 221. 

(б) See, for instance, in Bichards y. Rose, §^ra,per Pollock, O.B., at p. 221 ; 
Wheddon y. Burrows, supra, per THESiaxa, L.J., at p. 69. 
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* 

however^ ia an inaocurate expression, for not only can noeasemeiit be 
in strictnesB the subject-matter of a reservation properly B€HcaUed(c), 
but the legal effect in such a case is to create a new easebmt by an 
implied grant by the grantee of the land so severed (^. 

The rule of implied reservation is founded upon the mere necessity 
of the case and the impossibility of admitting that tibie contract 
according to the true intention of the parties would be complete 
without this implication (e). The extent of the easement thus 
created by necessity is also limited to the bare necessities of the 
case : thus where there are several ways to a land-locked tenement 
the owner of the servient tenement can select tbo way which the 
land-locked owner shall use, provided the way selected be reasonably 
convenient (/). 

509. The easement of support is not in every case an easement 
of necessity (g), nor is the easement of light although it inay be 
essential to the comfortable enjoyment of a room (A). A right of 
way of necessity ia of more common occurrence, for where an owner 
grants part of his tenement and the circumstances are such that the 
part granted or Ihe part retained (i) is land-locked, i.e., cazuiot be 
approached without committing a trespass except by means of a 
way of some sort over the other lands originally belonging to tlie 
grantor, a way of necessity is created upon the severance (X). 

510. Where the accommodation is of the nature of an easement 
of necessity tlie implication of law which raises the easement in 
founded upon the principle that a man must do all he can to make 
his grant effective, and if his grant would to all purposes be 
ineffectual, except on the footing of his retained property affording' 
the easement necessary to give the grantee the enjoyment of tbo 
land granted, the grantor is held bound to submit to this 
easement (Q. 

511. Upon the grant by the owner of a tenement of part of that 
tenement as it is then used and enjoyed, there will pass to the 
grantee all those continuous and apparent accommodations afforded 

(c) Durham and Sunderland Rail, Co, v. Walker (1842), 2 Q, B. 940; 967, 
Ex. Oh. ; Proud v. Botu (1665), 34 L. J. (oh.) 406, 411 ; and see, gen«ra)Iy, 
p. 249, anie, 

(d) See Packer y. Welldeud (1658), 2 Sid. Ill; BolUm v. Boiion (1879), H 
Oh. U. 968, 972 ; Wheeldon y. Burrowe (1879), 12 Ch. D. 81, 0. A.; and title 
Deeds and Other Instruments, VoL X, p.'470. 

^e) Wheeldon v. Burrowe, supra, at p. 44. 

(/) Bolton y, Bolton suj^a; Holmes v. Goring (1824), 9 Moore (a T.); 166. 

(0) Union Lighterage Co, y. London Graving Dock Co.^ [1^2] 2 Ch. 557, 0. A, 

and tx)inpare Peyton y. London Corporation (1829), 9 B. & 0. 725. See Richards 
▼. Boee (1853), 9 Exch. 218, and Shuhrook y. (1882), 46 L. T. 886, where 

on easement of support for a house was held an easement of neoeesity. 

(A) Bag y. HaxMine,, [1904] 2 Oh. 17, where aooeaa of fight to a room -as^d 
as a pan^, without whioh the room oo^d not be oaed^ for that purpose, 
held not to be an easement of necessity, 

(0 dark T. Cogge (160*!)^ Oro. Jao. 110 ; PinningUm y. Oalland (1853), 9 Exoh. 
1, 12 ; Wheeldon y. Burrows^ eupra. 

ih) Pearem y. Spencer (1661), 1 B. ft S. 571, 584; Ohak y. Hoggey eupra, 

(1) Pirndagion v. GoBami^ eupra (right of way) ; Rkkarde y. Boee, eupra 
^asemont of support) ; Bagteg y. Graii Weetem RaiL Co, (1884), 26 Oh. D. 434, 
O. A, per Bowen, L.J., at p. 453. Odmpare Tieekmareh vJBoyalen Wafer Co, 
(1899), 81 L. T. 67^. As to ways of neoessify, see, fanerally, p. 288, poti. 
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by tb« pari retted to the part granted which* are of each a natare 
that they inigfat foi^m the sobiect-matter of an easement, and whioh 
lue necessary to the ireasonable enjoyment of the property granted, 
and which haVe been and are at the time of the grant used by the 
I'wner of the entirety for the benefit of the part granted. Vhis rule 
19 fonndeid upon the principle that a man ehall not derogate from 
Ids ^nt. There is no corresponding implied reservation in favour 
of the grantor (m).' 

The doctrine that continuous and apparent accommodations upon 
a severance of the $«^-dominant and gttott -servient tenements 
become easements applies to cases where the severance is effected 
by a simultaneous disposition of both tenements, as well as to cases 
where the common owner disposes of the ^uost -dominant tenement 
and retains the gwosi-servient tenement (n). 

512. Apparent accommodations mean not only those which must 
necessarily be seen, but those which may be seen or known on a 
careful inspection by a person ordinarily conversant with the 
subject (o). A house upon the part of the tenement granted having 
windows overlooking the part retained constitutes an acoommoda- 
tiou in res^^ect of light; and this accommodation is such that it 
may be regarded as an apparent and continuous accommodation 
which may ripen into an easement in favour of the gran too (p) as 
against the grantor and all persons acquiring the retained land 
from him (9) after the date of the grant of the house containing 
the windows, unless the grantor had agreed to sell the retained 
land before the bouse was granted (r). 

Where there are no apparent signs of the existence of the 
accommodation afforded by one part of a tenement to the other, nO 
easement is created. Thus a right of egress and regress to the 
)iart granted cannot be claimed in favour of the grantee where 
there is no path or visible sign of such a right having been used (s). 
If, however, there is a mode and visible road whic h has been used 
for the purpose of the part granted, a right of wa.^' will bo created 
over that road (f). The implication. of such a right is strengthened 


{th) W7tteldon v. Durrows (1878), 12 Oh. D. 31, 49, 0. A- ; and eoe I'oldm ▼. 
Ai«(ard(186d) L. B. 1 Q. B. 156, Kx. Ch. (a case of a non -con tinuuua easement) ; 
AUtn T. Taylor (1880), 16 Ch. D. 363 ; Pmip$ V. Low, [1882] I Ch. 47 : 
I’tanon v. Sieneer (1863), 3 B. & S. 761, Ex. Ch. ; Brown v. AlahatUr (1887), 37 
Oh. D. 490 ; Thomat v. Owen (1887), 20 B. D., 226, 0. A. ; NirhoUe v. NichoUe 
'!899), 81 li. T. 811 : Canham t. (1831), 2 Cr. & J. 126 ; Ewart t. Cochrane 
0861), 7 Jar. (V. S.) 925,11. "L. See also cases cited at p. 253, note ((), ante. 

(n) Nichoilt ▼. NiehdlU, tt^a; Allen v. Taylor, twpra; Milner e Safe Co., 
ltd. Ti Great Northern and City Bailway, [1907] 1 Ch. 208; Barnee v. Loach 
{1870), 4 CL ’B. D. 494 ; Bwaneborovgh v. Coventry (1832), 9 Bing. 305 ; PhUlip* 
V Low, euvra- Compare Oon^ton ▼. JUehardt (1814), 1 Price, 27. 

( 0 ) J^/er V. Carter (1857), 1 H. A N. 916, 922 (see note (5) on p. 251, ante). 
•‘^ee also Clave v. Harding (1858), 27 L. J. (AX.) 286. 

(jp) 'Boeeiedl v. Pryor (1701), 6 Mod. Bep. 116, per Holt, O.J. ; Swaneborough 
r. Qomitry, eupra. 

(S) Bnte V. MorehaO (Mo. 1) (1661), 1 Drew. & Bm. 557 (a leasee freon the 
grantor is in no better position tiian the gnmtor himselfi. 

(r) Mddingten v. (1887), 35 Ch. D. 817. 

I*} TitOunareh v. Boyeton Water Co., Ltd. (1«99), 81 L. T. 673. 

(() Bayity t. Great Wetlem BaiL Co. (1884^ 26 Ch. D. 434, 0. A., psr^n*^ 
441; 443, Snd per Bow», LJ., «t pp. 452, 453. 
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by the appearance iA the conveyance of such words as " with all 
rights usually enjoyed therewith,” or ‘‘ with all rights appertaining 
thereto,’* but probably the mere grant of the land itself without 
general words would carry the right of way (w). The road must 
be a defined one made up and running in a definite direction (a). 
It is not sufficient that the retained portion affords an accom. 
modaiion which has in fact been used for egress and regress 
to and from the portion granted ; for when a man walks over 
his own land in a particular direction he is not using anything, 
he is merely going where he pleases on his own property (/>). 

513. The rule against derogation from grant may also applv 
where there has been no previous enjoyment of the accommodation 
in question, if from the contract between the parties it must I>o 
assumed Uiat the grantee has intended to use the land granted 
in a manner for which the accommodation would bo reasonably 
necessary (c). 

514. Easements cannot be implied upon a grant of lands by a 
st itutory company where such easements would interfere with the 
execution of the purposes for which the company was created (rf). 

Sect. 4. — Under the Doctrine of Prescription^ 

Sub-Sect. 1 . — Presentation Oenerally, 

515. An easement may be established by a court of law sanction- 
ing and upholding under the doctrine of proscription a claim to the 
right founded upon its enjoyment (e). AVhen a claim to an ease- 
ment has boon put forward under this doctrine, and has received 
judicial sanction, the title to the easement is thereby perfected 
hut, inasmuch as the sanction of the court is given solely upon the 
}^ro8umption that the easement has in fact validly existed before 
the claim is made, it is not strictly accurate to regard the doctrine 
of prescriptioji as a mode of creating an easement. It is rather a 
mode of establishing an easement. 

516. A title may bo established by prescription in any one of 
three ways — first, prescription at common law ; secondly, pre- 
scription under tho doctrine of a lost modern grant (<7); and thirdly, 

(u) Bayley v. Great Western RaiL Co. (1S84). 26 Ch. D. 434, C. A.. ;)tTEKY, L.J., 
at p. 4r)7 ; Broermfidd v. Williams, [1897J 1 Ch. 602, 0. A., per Lindley, L.J., 
at p. 610. 

(a) IsQ iyley v. Hammenni (1868), L. B. 3 Exch. 161, per BliAJtfWBlX, B., 
at pp. 170, i71; Barhshire v, Qrubb (1881), 18 Ch. D. 616, 622. 

(ft) V. Kelson (1870), 6 Oh. App. 166, per Mellish, L.J., at p. 172. 

(c) Freda'ick Betts, Ltd. v. Pickfords, Ltd., [1906] 2 Ch. 87, per Kekewich, J., 
at p. 93 (covenant by loseees to erect buildings ^cording to plans containing 
windows, implies a right to necessary light and air to those windows), and 
compare Brazier v. Ol^spool, [19021 'VV'. N. 162, 0. A. 

(d) Myers V. Catierson (1889), 43 Ch. D. 470, C. A., per Cotton, L.J., at p. 477. 

(<^) Ihrst Report of the Real Property Commissioners. As to claims by pre- 

scriptio: Q to d prendir, see title CoHMONS and Rights oy Cohhon, Vol. 

IV., pp. 483 et seq. 

{/) Gardner v. Hodyson^s Kingston Brewery Co., [1903] A. C. 229, 239; 
compare BcM&reea (Lord) ▼. City of London Sewers Commissioners, [1895 j 
2 Ch. 708 ; Oreerdtalgh v, Brindley, [1901] 2 Ch. 324. 

(y) Prescription under the doctrine of a lost modem grant is a speoiee of 
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preseription aa govamad by the proviaionB of the Presoription 
1882 (h). The last-mentioned statute did not take away the other 
modes of claiming easements existing at the time of its being 
passed (0 ; and it is now the common practice for a person seeking 
eo establish a claim to an easement to claim it alternatively as 
acquired under each of these three methods (k). He can, however, 
only succeed upon one of them, and consequently pleads them at 
his own risk as to costs (Q. He must, moreover, show clearly in his 
pleadings which of these modes be intends to adopt, so that his 
adversary may be prepared for the case he has to meet, but he 
may rely on them all in the alteraative(m). The same principle 
applies in cases where the action is tried without pleadings, so 
that if a party adopts an alternative mode of claiming a right at the 
trial without having previously given his opponent an opportunity 
of meeting that particular new mode of claim, such an opportunity 
^^i!l be given by the court (n). 

517. The doctrine of prescription generally is based upon the 
presumption of a grant, the common law doctrine being that all 
prescription pre'Supposea a grant (o) once made and validly sub- 
sisting, but since lost or destroyed (p). Tlie other forms of pre- 
gcription are merely modifications of this doctrine (q). The 


ooirimon liiw preKcriptiou, and is sometimes treated as a prescription at oommon 
law. 

[A) 2 & 3 Will. 4. 0. 71. 

(t) Aymley v. G lover (1870), 10 Ch. App. 283; Qardutr v. HodtjBon$ KingiiUm 
Brewery Co., [1003] A. C. 229, 238, 239; BHght v. Walker (1834), I Or. 
M. & K. 211, 222, 223; Dalton v. Jngn$ (1881). 0 App Oas. 740. 814 ; S^nith 
V. Baxter, [1000] 2 CU. 138, 146; flulherl v. Dale, [1009] 2 Ch. 670, 0. A. ; 
Hyman v. Taw I)en Bergh, [1908] 1 Ch. 167, 177, 178, C. A. In this case 
Fahwell, L.J., at p. 176, expressed the opinion that a claimant cannot 
evade the statutory defences of enjoyment under n written agreement or 
interruption for a year by setting up any mode of other than tho 

statut-urv inode. But see Norfolk {Duke) v. Arbiithnot (18^0), 6 0. P, D. 300, 
892, 393', C. A. 

{k) As for instance in Wheaton ▼. Maple th Ch., [1893] 3 Oh. 48, 0. A. ; 

iberte v. Javiee (1903), 89 L. T. 282, C. A. ; BaUey v. SttqJtene (1862), 12 0, B. 
(n. s.) 91 ; Norfolk {/tuke) v. Arhuihnot, ewpra, A« to amending pleadings, see 
Budding v. Murdoch (1876), 1 Ch. D. 42 ; Laird ▼. Briggs (1881), 19 Oh. 1). 22 ; 
Brown v. Dunstable Corporation, [1899] 2 Oh. 378 ; OcCrdner ▼. Uvdgeon'e Kingston 
Breweries Oo., [1900] 1 Ch. 692, 601 ; 8mUh v. Baxter, sujpm. 

(l) Dorris v. Jenkj ns 882), 22 Ch. D. 481, per Fkv, J., at p. 482; Valmtr y. 
CBtadagni, [1906] 2 Ch. 494, per Swiwfen IUdt, J., at p, 497. 

(m) Harris ▼. JerJdns, supra ; Palmer ▼. Qvadagni, supra ; Bmith ▼. Baxter, 
; Hyman t. Van Den Bergh, supra, at p. 169. 

(a) Bmih v. Baxter, supra. The great pa^cularity in pleading which was 
formerly necessary has been removed, ana liberty to amend pleadings at any 
stage of the proceedings is aSse freely idlowed on snob terms as may be just, 
’fhis liberty has been made use of in oajiesof pr e s criptive claims, but the old rules 
of pleading are still of importance with reference to the costs of the action. See 
title PuuDlKO. 

W Gardner r, Hedgsan'e Kingeton Breweries Co,, [1903^ du 0. 229; Lorkwoo^l 

Wood (1844), 6 a B. 30. 64,St. Ch- 

ip) Goodman v. Saltash Corporation (188^, 7 App. Oas. 638, per lioard 
at pp. 664, 666 ; Lockwood r* Wood, supra, per Tistdal. OJT.y at 
P‘ 84; First Beport of the Property Commissioners. 

Sea Bryani r, Le/emr (1879)* 4 0. P. 172, 177, where BRAMWg*i|,»X^jr., 
mtd ;1Shi^ the doctvtne of a lost nmdem ptmA was merely ancillary t0. ebmmoa 
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preBumption in tbe former instance of such a grant arises under the 
doctrine of prescription from the fact of enjoyment of the right (r). 
It therefore follows that a right claimed by prescription under any 
of these three modes must be such that it could have formed the 
subject-matter of a grant (s). Nothing which cannot have had 
a lawful beginning can be claimed by prescription (t). Recours^e 
can only be had to tbe doctrine of prescription in cases where a 
grant of tbe right is not forthcoming; for if a grant is proved and 
its terms are known^ prescription has no place (a). 

518« In prescriptive claims the presumption of a former grant 
is raised by proof of long enjoyment, evidenced particularly in th# 
case of positive or affirmative easements by acts of user (b) on the 
])aft of the person claiming the easement or of his predecessors in 
title, and in the case of negative easements by passive 6njoyment(r). 
Such acts or enjoyment are, as regards easements and similar 
incorporeal rights, equivalent to the physical possession of cor- 
poreal property, an easement being incapable from its nature o{ 
forming the subject-matter of actual physical possession. 

The reason why the doctrine of prescription is applied in law is, that 
it is the policy of the law to do all it can to quiet titles so as to avoid 
litigation and preserve the security of property (d). Where an opon 
and uninterrupted enjoyment of an easement or other incorporeal 
right has continued for a long time, the court will, where such enjoy- 
ment is wholly unexplained, presume, if it bo reasonably possible, that 
the enjoyment is referable to a right which had a lawful origin (f), 

519. Mere enjoyment, however, is not sufficient to create a 
prescriptive right. The enjoyment must be such as is, or ought to 


law prescription, and only applicable where souiethiug prevents the application 
of tne latter doctrine; Qardner v. Ilodyso^'s Kiuyiion Brcivery Co.t [IDO^i 
A. 0. 229, where Lord Macnaqbten doubted whether the scope and effect of 
the Prescription Act had been always understood, and said that the Aot realij 
did nothing more than shorten the time of presciiption in certain cases. See 
also f/iJierf v. Dale, [1909] 2 Ch. 670, 0. A. 

fr) First Report of the Heal Property Commissioners. 

\b) Goodman v. Saltaeh Corporation (1882), 7 App. Gas. 633, per J^orr) 
BliAOKBUKK, at p. 664; Dalton v. Anyua fl881), 6 App. Oa». 740, per Lorri 
Selbornb, L.O,, at p. 706; JUmdee v. Mason (1612), 2 Brownl. 192, 
Coke, C.J., at p, 198. 

(<) Lodewood v. Wood (1844), 6 Q. B. 60, Kx. Ch. ; Gateivards Case (1607). h 
Oo. Rep. 69 b; Johnson v, Barnes (1872), L. E. 7 0. F 692, 604. 

(rt) Gardner v. Hodgson's Kingston Breuyery Co,, [1903] A. 0. 229, per liord 
laNDLEY, at p. 239; Nor/dh (thihe) v. Ar6iU6no< (1880), 5 C. P. D. 890, 39il, 
0. A. ; Wheaton v. Maple db Co., [1893] 3 Ch. 48, 69, 0. A. See also Lahrador Co. 
V. R., [18931 A. 0. 104, P. 0.; Bvrv v. Pope (1686), Cro. Elia. 118, where no pre- 
aciiptive right to light was allwwea as the house h^ only been built forty years. 

(1) First Report of the Beal Property CommiBsioners.* 

M Ibid. 

(tfijbid. See alrc Foeterv^ WarUington Urban Council^ [190Q 1 E. B. 648^ C. A., 
per FXJBTOHEr L.J., at p. 679 ; Neaverson v. Belerhorough Rural 

OotmeU, [1902] 1 Oh. 667,0. A., where Collins, M.E., at p. 673,8aid that the court 
was etodowed with a gtspi power of imaginatioii for the purpose of supporting 
anoieettissr, 

(«) Fiist Beport of tiba Bsal Proper^ Commusurnsrs ; t. Brnpeon* 

rivOl] 2 (%. 671, 698,0JL i Bimpsen v. Godmanchesler Oorporaium, [16961 1 
»i, 218. a A. ; Mercer n' Denne, [1904] 2 Oh. 634, 566 ; Philippe r. HaRiday. 
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be, known to the owner of the servient tenement(/). "PrMmnption of 
a gr&nt implies acquiescence bjthe owner of the servient-tenenieiit^)^ 
but proof of actual knowledge is not necessary; it is sufficient if the 
owner of the servient tenement has means of kiioWledge(k). 

Every presumption is made in favour of long ue^;(t ) ; and 
not only ought the court to be slow to draw an inference of fact 
which would defeat a right that has been exercised during a long 
period, unless such inference is irresistible, but it ought to presume 
everything that it is reasonably possible to presume in favour of 
such a right (k). Where the user is equally consistent with 
two reasonable inferences, either of which would provide a lawful 
origin for the right enjoyed, the inference of a lost grant will not 
necessarily be drawn (1). 
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520 . In all prescriptions, except as regards prescriptive claims Onnt 
to light under the Prescription Act, X832 (m), the grant wUch is *• 

presumed is a grant by the owner of the fee simple of the servient infiiimX. 
tenement to the owner of the fee simple of the dominant tenement (n). 

The whole theory of prescription at common law militates 
against the presumption of any grant or covenant by anyone 
except an owner in fee (a). For this reason where an easement is 
claimed by prescription it must be claimed in favour of the fee 
simple of the dominant tenement as against the fee simple of the 
sen iont tenement (b), and no easement can be claimed by prescrip- 
licu for an estate or interest less than a perpetual one (c). For the 
sume reason a tenant cannot acquire an easement by prescription 
against his landlord (d). An easement for an estate less tbah an 


[1891] A. 0. 228, 281 ; Clippena Oil Co, v. Kdinhargh and District Water 
[1904] A. C. 64, 69; Ilaigh v. West, [1893] 2 Q. B. 19, 0. A. 

(/) Union Ligliteragt Co, y. London Graving Dock Co,, [1902J 2 Oh, 567, 668, 
C. A. See p. 262, post, 

(g) Stnrges v. Bridgman (1879), 11 Oh. D. 852, 863, 0. A. ; and eee Dalton y, 
Amrua (1881), 6 App. Oas. 740, 773, 803, 823, and p. 262^ post, 

(A) Union Lighterage Co, v. London Graving J^ock Co,, aupra, at p. 569, and 
we p. 262, poat, 

ft) WhUstahh Free Fiahera v, Oann (1861), 11 0, B. (n. s.) 387, pfT 
Kule, C.J., at p. 412 ; Goodman ▼. Saliaah Ctfrporation (1882), 7 App. Cee. 633; 
Mt>rcer v. Denne, [1904] 2'Ch. 634, , 

{^) Mercer v, Denne, supra^ per Fabwell, J., at p. 666 ; Goodman v. Saliaah 
Corporation, iupra ; Tilbury v, SiJbt'a (1890), 46 Ch. D. 98, C. A,., per Bowbn, 
at p. 118; Moody y. Stegglta (1879), 12 Ch. D. 261, per Fby, J., at pp. 264, 266. 

.0 Gardner y. Hodgaon'a Kingston Brewery Co,, [1903] A. 0. 229, ptr Lord 
Lindlet, atp. 239. 

(m) 2 A 3 will. 4, a 71. Ab to claims to light under the Fresoriptioii Act, sCe 
p. 305, post, 

(»} Bright V. Wodker (1834), 1 Or. M. A R. 211, 221 ; Wheaton v. MapU A Co., 
[iWfS] 3 Ch. 48, 0. A. ; KUgowFv. Gaddea, [1904] I K. B, 457, 466, 0. A. As 

whether a qu^ified right to an easement ma^ be asstimed under the doctrine 
of a lost modem grant, see p. 268, post. 

(o) Wheaton v. Maple Jt Go,, supra, per LtitXKLET, L.J., at p. 63. 

Kihour y. Oaddea, supra, per ^icer, L.J., at p. 466. 

(c) Ihid., at pp. 466, 467 ; Wheaton v. ifqpla A Co,, supra, 

(d) Kilgour y. Oaddee, supra ; lArgt v. FiS (1797), Peake, Add. Cae.^ 1 52, TMhi 
Pi'opOBitioii does not, however, htdd good wmt regard to daitna of light miidcf 

Pieemption Ad ; aa to which we Fretdii V. PMipp# (1B6U 1 1 0. B. 9.) 
^19, Bic, ^ y. (fantriU (1887), 37 CAu B. 66, C. A. r Wheaton y^; mtplt 

mapfa^ Morgan y Pear, [1997] A. O. 425. ^ V 
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absolato interest may, however, be created by express grant or may 
arise otherwise by operation of law (e). 

Sub-Sbot. 2* — Prescription at Common Law. 

621. Prescription at common law is based upon a presumed 
grant which the law asBumes to have been made prior to 1189, the 
first year of the reign of Richard I. By the ancient rule of the 
common law% enjoyment of an easement has to be proved from time 
whereof the memory of man runneth not to the contrary,” that is 
to say, during legal memory or since the commencement of the 
reign of Richard L (/). 

As it is usually impossible to prove user or enjoyment further 
bade than the memory of living persons, proof of enjoyment as 
hir back as living witnesses can speak raises a presumption of an 
enjoyment from the remoter era ( 7 ). Where evidence is given of 
the long enjo5^ment of a right to the exclusion of all other persons, 
enjoyed as of right as a distinct and separate property in a manner 
referable to a possible legal origin, it is presumed that the enjoy- 
ment in the manner long used was in pursuance of such an origin, 
which, in the absence of proof that it vras modern, is deemed to 
have arisen beyond legal memory (/<). 

Unexplained user of an easement or other incorporeal right for 
a period of twenty years is also held to be presumptive evidence 
of the existence of the right from time immemorial (i); hut the 
rule is not inflexible, the period of twenty years being only fixed 
as a convenient guide (/c). It is not, however, necessary in the 
case of a claim by prescription at common law to prove user 


(«) Kilgour v. (JafideSy [11^04] 1 K. B. 457, 400, C\ A. 

(/) Litt. 1 14 b ; Chajmnn v. Smith (1754), 2 Vct<. iSon. oOG. prr Lord 
IlAanwiCKB, L.(J., at p. 514 ; lln/hert v. /M/c, [1909] 2 Ch. 570, 577, C, A. For 
th»> difTorout «j)achs fixed from time to time aa Uie commencement of logul 
ineinorv, and for the reasons generally assiraed for the altenitioua in the datp. 
heo the First lieport of Iho Heal Propert}" Uommissiouors, and A ugus v. Miofn 
(1S78),4 Q, B. D, 162, C. A., per Tuesioek, L.J., at pp. 170, 171, affirmed 
Jkilfofi V. Angus (1881), 6 App. Cas. 740. As to claims by proscription at 
common law to profits d prendrey see title Commons and Htouts of Common. 
Vol. 1 V., pp. 484 seq. 

(g) First Reinn’t ot the Real Frojierty ComtnisBioners ; Jenkins v. Harvetf 
(18.’15), 1 Or. M. B. 877, per Pabke, B., at jp. 894 ; Bryant v. Foot (1888 1 
ji. li. 3 Q. B. 497, Kx. Ch,, per Kelly, C.P., at pp. 505, 506; Johnson v. 
Barnes (1872), L, IL 7 C. P. 692, 604 ; Bailey v, Appleyard (1838), 8 Ad. & El- 
101, where 1 illTLSDALE, J., at p. 166, said Uiat it' the claim in that case had 
l»een made by virtue of immemoiial user, twenty-eight years’ enjoyment would 
have b4en some evidence; Angus v. Daltony supra, 

(h) Johnson v. BameSy ft^pra. • 

n) First Report of the Real Property Commissioners ; Bealey v. Shaw {ISOit}, 
6 Kaat, 208, per liord Ellenbokottoh, C.J., at p. 215 ; Cox v. Malthcus 
{ 1678X I Vent. 237 ; Partridge v. Scott (1838), 3 M. & W. 220, ;>er Alderson, li.. 
at p. m 

(k) The period of twenty years appears to have been adapted in analogy to 
the Statute of LimitaMena {Bright v. iroi^(1834), 1 Or. M. dt K 211» 
Pakrjk, B., at p. 217). 8^ Bealey v. Shaw, supra, whore Liord Ellen- 
BOKouQH, CJ., said that less than twenty years* enjoyxaent might or might not 
afford a presumption of a gn^t according as it was attended with oiroumstances 
to support or rebut the right. See also fThitstable Free Fishers v« Owen 
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tor twenl^ jemm next before the Mtion in whicb the claim is 
made (0. 

522 - n it is shown that an act of enjoyment has been often 
repeated, and must necessarily have been often repeated, with the 
knowledge of the persons interested in denying the right, a strong 
presomption is raised in favour of the right so exercised (m). 

523^ A right claimed by prescription at common law, not* 
withstanding that there is evidence of user or enjoyment for a 
great number of years, can be defeated by showing that it did not 
or could not exist at any one point of time since the commencement 
of legal memory (n). Thus, even though it be shown to have 
originated before the commencement of legal memory, it may be 
defeated by proof that at some subsequent period the servient 
tenement and the dominant tenement once belonged to the same 
individual, and that consequently the right was then extinguished, 
although still treated as continuing (o). Again, a prescriptive claim 
may be defeated by proof of the existence of some deed of grant or 
other document, dated since the commencement 6f legal memory, 
which originated or was likely to have originated the user (p) ; but 


(1861), II 0* B. (k. 8.) 387, per Erle, O.J., at pp. 412, 413. The following 
are instances of the periods of enjoyment wbioh ha\ro been held stifEcient 
to OHtablish the right: — Hill v. Smith n809), 10 East, 476 (forty years* 
enjoyment), reversed on appeal upon otner j^ounds, ffill v. Smith {1812} 
4 Taunt. 620, Ex. Ch. ; Biddulph v. Ather (1763), 2 Wils. 23, 25 (ninety- 
two years’ enjoyment) ; WhitmnreB {Efienhrtdge), Ltd, v. Star^ordf [1909] 

1 Ch. 427 (two hundred and fifty years* enjoyment); IlaJl v. Lichfield 
Hrewery Co, (1880), 49 L. J. (OH.) 635 (enjoyment of air lor upwards of thirty 
yeurrt). 

</) Burling Y, Clue (1864), 4 F, & F. 329. Claims by prescription under the 
Prescription Act, 1832 (2 & 3 Will. 4, o. 71), must be made in respect of user for 
jieriod next before action, see p. 272, poet. 

(m) Bartlett v. Donjunee (1825), 3 B. ^ 0. 616, per ABBOTT, OJ"., at p. 621. 
Bee, generally, Sturgee y. Bridgman (1879), II Oh. D. ^'*2, 863, U. A,.; 
Dalton V. Angue (1881), 6 App. Cas. 740; EoberU v. Jamee U903), 89 L. T. 
282. C. A. 

(n) First Report of the Real Property Commissioners. Thus, in Bury v. Pope 
(138i), Cro. Eliz. 118, upon its being shown that a house had not exist^ 
prior to some forty years previously, a prescriptive qiaim to a right of light 
failed. SimUarly in NorfM {Duke) v. Arbuthnoi (1880), 5 0. P. D. 390, 0. A., 
it was held that no prescriptive right to light at common law could exist in 
respect of a church which was shown to have been built since 1189. In ILdiine 
r. yemey (1884), 13 Q. B. IX 304, 305, O. A., it was conceded that the right, 
claimed could not be established by immemorial prescri}>tion at common law, 
inasmuch as the right could be shown to have originated in modem time. See 
also Church v. Tame (1863), cited in Mills v. Colchester Corporation (1867), E. R 

2 C. P. 476, at p. 480, n. ; B(^y and Pope's Case (1587), 1 Tieon. 168, 8. (X 
Dury T. Pope, suftra, cited in DeiUm v. Angus, eupra^ at p. 822; Hulfjert v. 
Dcde, [190912 Ch. 570, 577, 0. A. 

(o) First Report of the Beal Property CommissionexB. Notwithstanding the 
dicfiMii of Martin, B., in Winehip v. Hudspeth (1834), 10 Exeh. 6, 8, it seems 
that unity of posseseion without unity of seisin will not destn^ a claim by pre- 
scription at common law. Compare Richardson v. Qrohamy [1908] 1 K. B. 
39, C. A. As to extinguishment see p. 276, pofl 

(p) H^efoome v. Vpton (1839), 6 M. A W. ftg ; 8. 0. (1840) 6 M. A W. 586; 

a*iusee it ▼, Weetmark (Tithing) (1840), 2 Mood. A &. 305 ; Lahrador 0b» f, Jt„ 
li«tt3A.0.104,P,0. ^ 
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liot if the grant can be shown to have been merely in confirmation 
of a prior prescriptive right (g). 

624 . The user or enjoyment of an alleged right in order to 
support a prescriptive claim, under the doctrine of prescription at 
common law, must be shown to have been user '^as of right (n, 
having been enjoyed nec t;i, nec dam, nec precario, neither as the 
result of force, secrecy, or evasion, nor as dependent upon the 
consent of the owner of the servient tenement («). Consent or 
acquiescence on the part of the servient owner lies at the root of 
prescription (f). He cannot be said to acquiesce in an act enforced 
by mere violence, or in an act which fear on his part hiriders him 
from preventing (u), or in an act of which he has no knowledge 
actual or constructive (a), or which he contests and endeavours to 
interrupt (6), or which lie sanctions only for temporary purposes (c), 
or in return for recurrent consideration. 

Actual ignorance of the exercise or enjoyment of the alleged 
right will not in every case prevent the enjoyment from being as 
of right. There «are some things which every man ought to be pre- 
sumed to know (d). Very slight circumstances may put the servient 
owner upon inquiry, and if ho neglects to make inquiry it may be 
that knowledge must be imputed to him (e). Where an ordinary 
owner of land, diligent in the protection of his interests, would 
have a reasonable opportunity of becoming aware of the enjoyment 
by another person of a rigljt over his land, he cannot allege that 
it was secret (/). If, however, the enjoyment be fraudulent or 
surreptitious it cannot support a prescriptive claim (g). 


Oy) Addirtgion v. Clode (1775), 2 Win. Bl. 988; and compare Carnarvon 
{Earl) V. ViiUbois (1844), 13 M. & W. 313, 342. 

(r) Oo. Litt. 113 b. An to the moaning of the expression “ as of right,” 
gojjorally the following cases: — J fright BaZA-rr (1834), 1 Cr. M. & E. 211, 

Tickle Y, Brown (1830), 4 Ad. & El. 369, 382, 383; Sturgeav. Brvigman 
11 Oh. D. 852, C. A. ; Hanna v, Vollock, [1900] 2 I. E. 664, 671, U. A.; 
Burroioa v. l^ng^ [1901] 2 Cti. 502, 511 ; International Tea Stores Co. t. Hobbs, 
[1903] 2 Ch. 165, 171 ; Gardner v. IMgson's Kingston Brewery Co.^ [1903] A. C. 
229, 231. 

(6) Co. Eitt. 113 b; Solomon v. Vintners* Co. (1859), 4 H. & N. 585; Sturj^A 
T. Bridgman^ sujtra; Unitm Lighterage Co. v, London Graving Dock Co., [1901] iJ 
Oh. 300, 305 ; alfirmed [1902] 2 Oh. 667, C, A. 

U) Sturges v. Bridgman, supra. See p. 258, ante* 

(v) This fear must, however, be of something other than mere legal 
)>roooeding8. 

(а) J[>a/lonv. Angt«(1881), 6App. Cos. 740, per Lord Selborne, L-O., atp. 801. 

(б) Eaton Y. Sicansea Waterworks Co. (1851), 17 Q. B. 267; Dalton r* 
supra, per BoWEK, L.J., at p. 786. 

f e) Sturges t. Bridgman, mpra. * 

d) Dalton v. Angus, supra. 

{e) Union Lighterage Co. ▼. London Graving Dock (S>., [1902] 2 Oh. 657’, Of -A., 
pisr VAtlOBAN WltblAMS, LJ.. at p. 569. 

(/) Union Lighterage Co, ▼, London Graving Dock Co., supra, per BOVER, 
ut p. Zni. See also Partridge v. Scott (1838), 3 M. 5; W. 220, wheie AXDEftSOK 
B., said that apart from the Prescription Act the court would have said thsl 
giant of an easement ought not to be inferred from any lapea of time abort of 
twenty years after the servient owners might have bc^n or were ftdly rware 
oi the facta.** 

is) Union Lighterage Oo, v. London Graving Dock Oo,, eupra 
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525. Enjoyment of an alleged right which haa taken place with 4. 

the lioenoe of the owner of the servient tenement is not enjoyment IhMler the 
as of right (/»). For if a person who claims an easement or other Sootdnael 
incorporeal right has exercised the right, not in the manner in Emaeiip- 
which a perscm rightfully entitled to it would have used it, but has 

even occasionally asked the permission of the servient owner, no Permiwion of 
title can be acquired under the doctrine of prescription (i). There wrrivnt 

no such thing as a precarious easement {k). If the servient 
owner can, whether the dominant owner likes it or not, put a stop 
to the alleged easement, there is no easement at all, because the 
very idea of right which necessarily underlies an easement is 
negatived (Z), 

A payment made from time to time may be evidence that the user Pa^msDt for 
of the alleged easement was not user of right *' (m), for one of 
the most common modes of preventing a user growing into a right 
is to insist upon a small periodical payment by the person enjoying 
the accommodation (a). 

526. Where an alleged easement is shown to h|ive been enjoyed Knjoymcnt 
by reason of a mistaken view of the rights of the parlies entertained under 

by both the dominant and the servient owner, there is no enjoyment 
us of right upon which a prescriptive claim to the easement can be 
based (o). Where a lessee has exercised a right under the assump- 
tion that the lease authorised his doing so, and the lessor has 
actiuiesced under the same assumption, the lessee cannot ground a 
prescriptive claim to the right upon such enjoyment ( ;>). 

There is no enjoyment as of right so long as the dominant and OnHvot 
servient tenements are in the pOBsession of the same person {q). -i. 

527. Continuity of user is also essential (r), for long intervals Knjoymmt 
between the acts of user, unless satisfactorily explained, go far 


ih) Oo. Litt. 113 b; Bright r. Wafker (1834), 1 Cr. M. * K 211. 210; TMs 
y. Brown (1836), 4 Ad. & EL 369, 382. 383 ; J/nnna v. Polio, . 119001 2 I. K. 

671, C. A. ; Burrowg v. Lang, [1901] 2 Ch. ft02, 311 ; hdumattmal Ten 
*S/orr« Co, V. Ilohbs, [1903] 2 Ch. 163, 171; Plaateren' Co, V. Pariah Clorki* Co, 
(1857), 6 Excb. 630 ; Qardner v. Hodysoji** Kingaton Brewfry Co., [1903] A. 0. 229. 

(♦) Bright v. Walker, supra, 

[k) Burrows V, Lang, supra, per FARWELn, J., at pp. 610, 611, *' What, is 

precarious F That which depends not on right, but on the will of another 
person.” 

(0 Bwrrowo v. Lang, supra. 

(m) Gardner r, HodgstfiCs Kingston Brewery Co., supra, at p. 238 ; oonipare 
TickU ▼, Brown, supra ; Ptasterers^ Co, v. Parish Clerks^ Vo,, supra. 

(n) Gardner v. Hodgson's Kingston Breumy Co,, supra, per Iiord Halsbttrv, 
LC., «tp. 231. 

(o) Chamber CoUiery Oo. v. H^pwood (18861, 32 Ch. D. 649, C. A. (TratorcoiirM 
Redeem land held under a lease) ; Campbell y. Wilson (1803), 3 East, 294, prr 
Lawkkncb, J., atpp. 301, 302; Bivers {Lord) y. Adams (1878), 8 Ex. D. 361. 
Bnt Bed De La Warr(E<xri) v. Miles (1881), 17 Oh. P. 6;i6, 0. A*; Dawson v. 
MaeOro^, [19031 ll B. 92. 

(p) uSamifer Colliery Co, v, Mopwood, supra, atp. 667. 

W) BattiMU V. Jif«ii(1866), 18 O. B. 606 ; Dnley ▼. Gardiner (1838). 4 M. A W. 
J86; Jhmper v. Bassett, [1901] 2 Ch. 860;. Outram v. Maude (1881), 17 Ch* t>. 

405 ; Harbidae v. rFariw^ (1849), 3 Bf ii O h . 662. 

(r) TTonl v, ^ard (1862), 7 ISkisM, 838; .A. v. Chorley (1848), 12 Q. B. 516; 

?. Singers (1867), 8 R* & B. 81 ; Moors v. Bmvson (1824), 3 B. * 0. 832. 
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towards defeating the right («). The period of non-nser of an 
alleged right which will defeat a preecriptive claim has no fixed 
length. The user need not be constant (f), but where it has not 
been constant the evidence should show that the cessation of the 
user was not due to the interference by the owner of the servient 
tenement. 

The degree of continuiW required differs according as the ease- 
ment to be acquired be affirmative or negative. The enjoyment of 
an accommodation capable of constituting an affirmative easement 
consists in acta done upon the servient tenement, each of which, 
since it constitutes a direct interference with the enjoyment of the 
servient owner, is capable of being resisted by legal proceedings 
well as by physical interruption, and gives the servient owner h 
cause of action which he neglects at his peril. The enjoyment, 
however, of an accommodation capable of constituting a negative 
easement does not in general give any cause of action and cannot be 
interrupted except by acts of obstruction done on the servient 
tenement (u). Similarly, acts done by the owner of the so-Oiilled 
dominant teneufent on his own land cannot amount to enjoyment 
as of right capable of supporting a prescriptive claim unless and 
until they amount to actionable wrongs to the owner of the supposctl 
servient tenement (x). 

Sun Sect. 3 . — Prescription uruier the Voctrim of a loet Modem QranU 

628 . The method of claiming easements under the doctrine of 
a lost modern grant (a) was the outcome of the facility with which 

Comporo V. Hraihrote 26 L. J. \EX.) 245; Hall Swift (1838), 4 

lling. (n. 0.) 881 ; BenntHon v. Cartivright (1804), 5 H. & S. I ; Hollins y. Veniry 
(1884), 13 Q. 15. D. 804. C. A. 

(•) Hollins v. Verney^ snpra ; Moore v. Bawson (1824), 8 B. & 0. 332; 
J2. V. Chorley (1848), 12 Q. B. 515. Compare Carr v. Fost*^ (1842), 3 Q. B. 681 ; 
Ward V. W^ard ^1852), 7 Exeb. 838; I><iHs v. Morgan (1825;, 4 B. & G. 8; 
M* Inrog v. Athole (Pw/rc), [1891] A. C. 029, aBcotch case. 

(tj 1 131. Com. 77. Compare HammerUm v. Honey (1876), 24 W. E. 603, i^r 
Jesskl, M.R 

(uj Sturges v. Bridgman 11 Ch. D. 852, 864, 

(ce) J hid * , per TiiKsiOEii, L. J ., at n. 864, in which case it was held that an alleged 
casern out to make a noise upon the dominant tenement gave no right to an 
eusoinont because the noise had not been an aotionable nuisance for a sufficient 
period of time. 

(a) This mode of prescription has been successfully adopted in the following 
cases : — Cowlam v. Slack (1812). 15 East, 1 08, where the presumption was made 
upon 6fty years* user; Bolls y. Whyte (1868), L. B. 3 Ct B. 286; Leevti field r, 
Lonsdale (1870)^ L. E. 5 C. P. ^7, 726, where a lost modern grant waa 
piesiimed of a right to maintain a coop in a dam for catching fish, the coop 
havitig existed for upwards of a hundred and twenty years ; Base y. Gregory 
(1890), 25 Q. B. D. 481 (a grant of a right to^air to a cellar through a defioed 
channel); Philippe Y. Halliday^ [1891] A. C. 228, and Stilefnan^Oibbnrd 
irUkipeon, [1897] 1 Q. B. 749. where a lost grant of a faculty assuring the 
right to a pew was presumed ; Haigh v. West, [1893] 2 Q. B. 19, C. A., where s 
lost grant not req^ii^ enrolzneut was presumed ; Simpeon y. Oodnutnehreter 
Oarjtoratwi, [1897J A. Q. 696, where a lost grant was presumed of a right to 
open sluices in tame of flood to avoid damage to toe dominant tenement! 
Hulhert y. IkUe^ [1909] 2 Ch. 570, C. A., where a grant of a right way was 
presumed over an awmed but unmade road. As to claims by lost grant tc 
profits a prendre, see title Comkons aio) Eights ot Comvok, Vol, IV., pp. 
et 1 ^. 



Pabt II.— CitiATioir dsf Ejimnlkn; 

claims under the common law doctrine of prescription were capable 
of being defeated (b) merely by showing that the right did not or 
could not exist at any one point of time since the commencement of 
legal memory (c). By founding a claim on the presumption of a 
grant at some comparatively modern date this ready method of 
defence is evaded, since proof of the non-existence of the right 
prior to the date of the alleged modern grant is ex hypothesi 
immaterial (d). The courts, following their usual rule in favour of 
the presumption that an alleged right had a legal origin when proof 
of long enjoyment can be shown, have readily adopted this con- 
venient fiction (e). 

529. The courts first laid down the rule that from the user of a 
lifetime the presumption arose that a similar user had existed from 
remote antiquity. As it could not but happen that in many cases 
such a presumption was impossible, in order to support possession 
and enjoyment, which the law ought to have invested with the 
character of rights, recourse was had to the theory of lost modern 
grants. At first juries were told that from user during living 
memory, or even during twenty years, they might presume a lost 
grant. Subsequently they were told that they not only might, 
hut were bound to, presume the existence of such a lost grant (/'), 
and now where there has been long-continued possession in 
assertion of a right, the right will be presumed to have bad a legal 
origin, if such an origin was possible, and the courts will presume 
that those acts were done and those circumstances existed which 
were necessary to the creation of a valid titlo (g). 

530. The doctrine of a lost modern grant is in general only 
used as ancillary to a claim to prescription at common law, and is 
resorted to in cases where for some reason prescription at common 
law or under the provisions of the Prescription Act, 1882, cannot 
be adopted (h). 

There is no need to resort to the presuniption of t lost modern 
grant when the facts of the case, so far as they are ki-own, suggest 


e First Beport of the Beal Property Commissioners. 

See p. 261, aato. 

First Beport of the Beal Property Commissioners.* 

(ej Bryant ▼, Foot (1867), L. B. 2 Q. B. 161, 181 , Aynsley ▼. Olover (1875), 10 
App. 285; Gardner v. HodgsonU Kingston Dreamy Co.f [1903] A. C. 
5^29, 238, 239; Dalton v. Angus (1881), 6 App. Cos. 740, 800, 814; IJu&ert r. 

[19091 2 Oh. 670, O. A. The introduction of the 6ction of a lost modem 
irrant would appear to have taken place towards the end of the eighteenth or 
^^Hy in the nineteenth century; see the First Beport of the Beal Property 
Commissioners, which speaks of^e then recent introduction of the doctrino. 
The earliest reported decision is Leans v. JVice (1761), 2 Wm. Sound. 176 a. 

{/) Dryant r. Foot, supra, per CookbuiiK. 0*J., at p. 181 ; Maunsey v. hmay 
(i^^>6), 8 H. ft 0. 486, 496 ; First Beport of the Beal Property Com-- 
Jwwioners. 


(ff) Philipps V. Holliday, [18911 A. 0. 228, 231 ; Simpson v. Oodmanrhesier 
Csrpprrtfa., [IBWi 1 Ch. 214, 218, 0, 


IT" *A-a, w. A. ; on app^, [1897] A. C. 996; A.-ff, 

[1901] S Ch. 611, per Fakwzll, J,, at p. «98 ; on aroeal, 
fim] A. 0. 476; V. WeA, [1883] 2 Q. B. 10, 0. A., at pp. 2» 

DaU,nnrei. 

Beyant t. (1870). 4 0. P. D. 17a> 177, 0. A. ; and m« Mpmuf t. 
m^ra; SvMtrt r. Dale, eupra. 


MS 


Swr.l. 

CMwtlio 

DooMmoI 

VtmriD- 

tan, 


Length of 
user from 
which lost 
grant it 
presumed. 


When 

presumption 
will be made 



Easbmskis and PBoms 1 FBBmati. 


iaov. 4. 

Vodmrtba 
Doc^ne of 
Prescrip- 
tion. 

Prescribed 
grant must 
be a fee 
simple grant. 


Pleading a 
lost grant. 


Object of 
Prescription 
Act. 1832. 


The court will not readily presume the loss of a suecesmon of 
modern grants (h) ; nor will it ever presume a lost modem grant of 
a right which could not fonn the subject-matter of an express grant 
or of a prescriptive claim under the doctrine of prescription at 
common law (t). 

534. The grant presumed under the doctrine of a lost modern 
grant is an absolute one» by some owner of the servient tenement 
to some owner of the dominant tenement, and it is presumed to 
have been made in respect of the fee simple in both tenements (J)^ 
Consequently, no easement can be prescribed for under the doctrine 
unless it bo a perpetual one (k), and no title is gained by user which 
does not give a valid title against all persona interested in the 
servient tenement (1). 

535. A person seeking to establish a claim to an easement under 
tins doctrine should plead a lost grant (m), but need not state in his 
pleadings the date of and the names of the parties to the alleged 
modern grant (n). 

« 

Sub-Sect. 4.— Prcacn^fion under the Preecription Ad, 1832. 

536. The Prescription Act, 1832, was passed, as its preamble 
declares, for the purpose of getting rid of the inconvenience and 
injustice arising from the meaning which the law attaches to the 
expressions time immemorial,’* and “ time whereof the memory 


(h) Tilbury v. Silva (1890), 45 Ch. D. 98, 122, 123, 0. A. 

U) Bryant v. Le/evrr (1879), L. R. 4 C. P. 172, 177. 

(j) Kifaour V. Oadden, [1004] I K. B. 457, C. A. ; IVheaton ▼. Maple A Co., 
[1893] 3 Ch. 48, G3. C. A. 

(A) Wheaton v. Maple A Co,, eupra. The rule in the text that the presumed 
grant under the doctrine of a lost modem ^rant must be taken to have been an 
alwolute one has not always been recognised. In Bright v. Wedher (1834), 1 
C^r. Af. A R. 211, Parke, B., at p. 221, said that ueer by a lessee for livet;, 
though not effectual towards establishing a prescriptive right under the Pro- 
scription Act, 1832, would prior to that Act have been evidence to support a 
plea or claim by reason of a lost grant from a lessee for lives of the servient 
tenement to a loesee for lives of the dominant tenement, though such a daim 
was by no means a matter of ordinary ooourrence ; and in practice the usual 
course was to state a grant by an owner in fee to an owner m fee. Linblet, 
L.J., in WTitaton v. Maple A Co., aupra, said that he was not aware of anv 
authority for presuming, as a matter of law, a lost grant bv a lessee for yean 
in the case of ordinar>» easements, or a lost covenant in the case of light ; and 
ho said that he was certainly not prepared to introduce another notion to 
support a claim to a novel prescriptive right. He also stated that this view wm 
entirely in acoordanoe with Bright v. Walker, eupra, 

{1) Bright v. Walker, Bupruj mr PaiucE, B., at p. 221, 

(m) Smith V. Boeder, [1900] 2 Ch. 138. !She court, however, 8ometiin<*<^ 
permits a lost grant to be pleaded by air.endment at the trial {Brown v. Dun- 
ifoA/e Corporation, [1899] 2 On. 378, 387 ; Gardner v. Ilodoeorde KingeUm Brmvenes 
Co„ [1900] 1 Ch. 592, 001). ^ ^ 

(a) Balmer v. Quadagni, [1906] 2 Ch. 494 ; Norfolk {Duke) v. Arbuihnoi (1879). 
4 V. P* p. 290, 293; affinned (1880) 5 0. P. D. 390, C. A. Pormerly, great 
partioalarity in pleailiugs being required, the person claiming the grant was 
obliged to give dates and the names ol the smpoeed grantors (see Sendy v. 
Stepheneon (180^, 10 East, 55). But since the Oominon Law Procedure Act. 
1^2 (15 ^ 16 Viet, c. 76), this nartioularity has no longer been required, a 
ctsoumstance which has removed the most obnoxious feature of the fiemn. 
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• 

of man ranneth Dot to the contrary ^ (o), and rmnoiritig the straiil 
supposed to be indicted upon the consciences of judges and juries OlMerlM 
by the presumption of lost grants (p). But the statute only 
applies to prescriptive claims in a qne estate, that is to say, pre- 
Bcription by a man and his predecessors in title to some tone- zSt 
ment (4). As all prescription is founded on a presumed grant (r), 
and no grant can be made to an undefined and fluctuating body of 
persons (h), no easement or r/u^si^easement in favour of such bodies 
can be claimed under the promiona of the Act(0. 

537. The Act provides (a) that no claim lawfully made at common Kojoym^nt 
law by custom, prescription, or grant to any way (t) or other ease* twenty 
ment, or to any watercourse or the use of any water to bo enjoyed or f^^y^us. 
derived upon, over, or from any land or water of the Crown, or 
being the property of any ecclesiastical or lay person, when such 
way or other matter shall have been actually enjoyed by any person 
claiming right thereto without interruption for the full period of 
twenty years, shall be defeated or destroyed by showing only that 
such way or other matter was first enjoyed at any time prior to 
fluch period of twenty years ; but nevertheless such claim may be 
defeated in any other way by which it was liable to be defeated at 
the time when the Act was passed and where such way or other 
matter has been so enjoyed as aforesaid for the full period of forty 
years, the right thereto is doemed absolute and indeioasible, unless 
it appears that it was enjoyed by some consent or agreement 
expressly given or made for that purpose by deed or writing (c). 

Tliis section of the Act applies to easements of every kind (d) 
except light (c). Thus, a right of support by buildings (/) or land Oj), 


(o) 2 4 3 Will. 4, c, 71. For t\ie provisious of the Act relutinpj to prescriptive 
ciaime to jyroJiU d preiuire, eee p. 343, post^ and title Commons and itiouTS of 
Common, Vol. IV., pp. 488 ei sfq, 

(p) Gardner v. Hodgson's Kington Brewery Co,, [1903] A. 0. 229, per T^oid 
Macxaoiitkn, at p. 239. 

(9) BhutUeworlh v. Le Fleming (ISGO), 19 0. B. (n, 8.) 667 ; Mvunsey v. Ismun 
11660), 3 IL & 0. 486 ; hiener v. Dmne, [1904] 2 Ch. 634, 540 ; afilrined [1905 1 
2 Ch. ^8, C. A. ; Bamsgate Corporation t, Dtbling (1908), 22 T, L. E. 369. Ther« 
ere two kinds of prescription, prescription in a man or his ancestoi-s, which 
is generally referred to as presenntion in gross, and prescription in a man and 
those whose estate he hath, which is generally referred to as prescription in a 
que estate [Amiin ▼. Amhurst (1877), 7 Ch. D. 689, 692, per Fay, J.). As eato< ~ 
nisnts cannot exist as rights m gross (see p. 242, ante), prescription in gross .o 
dealt with later only as regards prq/ifi d prewLre (see p. 343, poef). 

(r) Gardner v, Hodgson's Kingston Brewery Co,, supra, at p. 239 ; see p. 257, ante, 
[sj Bivers (Lord) ▼. Adams (1878), 3 £x. D* 861, 364; and see p. 239, ante, 
it) Mounseu v. Ismay (1863). 1 H. & G. 729 ; (1865), 3 H. & 0. 486. 

(a) Prescription Act, 1832 (2 4 3 Will. 4 , o. 71), s. 2. 

{h) A,^G, V. Esher Lindemn Co„ Lids, [1901] 2 Ch. 647, 650, wboro 
Buoklet, I,, pointed out that a public way cannot be ocr^uired under the Act. 
(c) Prescription Act, 1832 (2 4 3 WiU. 4 , a 71). s. 2. 

(<0 Simpso/f V, OodmanchesUr Corporatumf [1897] A C. 696, per Lord Bavky, 
p. 709; DaUm v. Angus (1881), 6 App, Oac. 740, per I.ord Sblkohnb, b 0., 
p. 798. See centra, IVebb v. Bird (1861), 10 C. B. (N. s.) 268, per Erlk, C. L, 
^ p. 283, 

(e) Perry ▼, Eames, [1891] I Oh. 658, jwr Ohitty. J., at p, 665 ; If hcaPo v, 
4t Co., [1893] 3 Ch. 48, 0. A. 

(/) Lenuuits v. IJavis (1881). 19 Ch. D. 261 a 
(jr) Iktitan t. Angus, mvpm. 
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a right to pollute water (a), aud a right to divert water (h) can aU be 
claimed under the Act. 

No presumption is to .be made under the Act in favour of any 
claim upon proof of tbe exercise or enjoyment of the right or 
matter claimed for any less period of time than the period men- 
tioned in the Act and applicable to the case and to the nature of 
the claim (c). This means that no presumption or inference in 
support of the claim shall be derived from the bare fact of user or 
enjoyment for leas than the prescribed number of years ; but where 
there are other circumstances in addition, the statute does not take 
away from the fact of enjoyment for a shorter period its natural 
weight as evidence, so as to preclude a jury from taking it, along with 
other circumstances, into consideration aS evidence of a grant (d). 


538. The time during which any person otherwise capable of 
resisting any claim to an easement shall have been or shall be an 
infant, idiot, non compo$ mentis, feme covei't, or tenant for life, or 
during which any action shall have been pending and which shall 
have been diligently prosecuted, is excluded from the periods 
of twenty and forfy years except where the claim is declared by the 
Act to be absolute (e). In other words, the period of disability ie 
excluded from the twenty years period required for acquisition of a 
prmd facie right to an easement (other than light under s. 3), but 
not from any of the other periods. 

But it is provided (/) that where the servient tenement has been 
held for any term of life or years exceeding three years, the time 
of enjoyment of the easement during the continuance of such term 
shall be excluded in the computation of the forty years period, in 
case the claim shall within three years next after the end or sooner 
determination of such term be resisted by any person entitled to 
any reversion expectant on the determination thereof {g). 

Where, however, the servient tenement has been vested iti a 
tenant for life with remainder in fee simple the time during which 
the tenancy for life was subsisting cannot be deducted from the 
forty years period, as the remainderman is not a person entitled to 
any reversion expectant on the term ” within the meaning of 
the Act (h). 


(a) Wrighi v, Williams (1836), 1 M. W, 77 ; Catlyon v. Loitering 
1 H. & N. 784. 787. 

(fc) Mason v. Shrewsbury and Hereford ItaxL Cc. (1871), L. R. 6 Q, B. 678. 

(f) Pro8criptioi» Act, 1832 (2 & 3 Will. 4, o. 71), b. 6. See Oarr v. Foster 
(1842), 3 Q.. B. 681 ; Lawson ▼. Langley (1836), 4 Ad. & El. 890. 

(d) Hanmery, Chance (1865), 4 l)e O. J. A Sin. 626, per J^ord Westbury, L.C.. 
at p. 631. For instancee of such circuinBtanoes, see Rochdale Canal Co, v. King 
(1S51), 2 Sim. (n. 8.) 88; Bankart v. Tennant (1870), L. R. 10 Eq. 141. 

(e) Prescription Act, 1832 (2 & 3 Will. 4, c. 7l);’e. 7. See Wright v. Williams, 
sufura; Huh v. Oldrvyd (1846), 14 M. A W, 789 ; Onley v. Gardiner (183S.. 
4 M, A W. 496; Roberts v. d'ames (1903), 89 L. T. 282, 

(/) I*rescription Act, 1832 (2 A 3 Will. 4, c. 71 ), s. 8. The word ‘ ‘ convenient " 
ocourritig in the text of this section appears to be the result of a clerical error 
{Laird v. i#nV^(^«(1881), 19 Ch. D. 22, C. A. ; Symons v. Leaker (1886), 16 Q. B. P- 


629). 

'f) 3ee v. WtUiarns, supra; Onley y, Gardiner, supra; Laird ▼. 

(4880), 16 Oh. D. 440; Briyht t. Walker (1834), 1 Or. M. A R. 211 ; Falk v. 
Skinner (1852), 18 Q. B. D. 668. 

(A) Symons ▼. Leaker, supra. 
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589. Except in the case of light nser or mjoyxnent of th^ 
right to an easement when claimed ohder the provisions of the Act 
mast be user or enjoyment “ as of right ” [k). The words in the 
Act “ claiming right thereto ” have the same meaning as the words 
“ as of right” used elsewhere in the Act, and as used ih eases of 
prescription at common law (f). Therefore, if aif easmnent or 
alleged easement is shown to have been enjoyed not openly and in 
the manner that a person rightfully entitled would have used it, but 
by stealth, or if the person claiming the right has occasionally asked 
the permissioi) of the owner of the servient or (fiuMt-servient tene* 
Tiient, no title is acquired under the statnte, because the enjoyment 
has not been ” as of right ” (m). tTser at the will and pleasnre of 
the owner of the servient tenement is not such user as the Act 
rtHinires («). 

540. There is no enjoyment as of right under the statute where 
during the whole of the period the dominant and servient tene- 
ments have been in the possession of one owner, because the acts 
done by him upon the servient tenement arp referable to Ids 
posses.sion of that tenement (o). Nor is there enjoyment as of right 
when during part of the period there has been unity of possession (p). 
No easement which can he claimed under s. 2 of the Act can 
he acquired by a tenant of the quasi-dominant tenement against 
his own landlord or another tenant of the latter (q). For the 
tenant’s occupation is in the sighii of the law that of his landlord, 
and when the tenant goes on to the adjoining land of that land- 
lord he cannot be said to do so us claiming a right in respect of 
the supposed dominant tenement on behalf of the freeholder, the 
supposed servient tenement being the free,holder’8 own bind (»•). 

541. With regard to all easements except the easement of 
light (i), as the enjoyment which is pointed out by the statute is an 
enjoyment which is open as well as of right, it seems to follow 
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(t) For prescriptive olaiuos to Uie eiiHoment of light undoi' the Htutiite, see 
p. 305, post. 

(*) Bright V. Haf^cr(1834), 1 Cr. M. & II. 211 ; 7 uMe v. /irowm (183«), 4 
•A-d. & EL 369, 382; On/ey v. Ganiin^ (1838), 4 ,M. & W. 49(5; tStutgtH v. 
Bridgman (1879), 11 Ch. D. 852, 863, (1 A,; Kihiotir\, Onddes, [1904] 1 K. 15. 
•loT, C. A. ; Tirrmona t. IJtwiit (1888), 22 L. R. Ir. 627, C, A. p. 262. anh. 

(l) Tickle V. Brawny iujtray per liord J)snm. 4 N, O.J., at p. 382 . The oxproHBioii 
“ as of right does not mean rightful apart from the Act {Qardnar v. HiHlgumCB 
Kmgston Brewery Co.y [ 1900 ] 1 Oh. 592 , at p. 596 ; affirmed [ 1903 ] A, 0. 229). 

(m) Bright v. Raftor, supra; Tickle y. Brown, sujna; Hee also Onleg v. 
Oardiner, supray at p« 500. 

(n) Gardner v. Hodgson's Kingston Brewery CV, supra, per Lord HAL»<BruY 
L.C-, atp. 231 ; OnleyT, Gardiner , supra; and see Bankart v, VVnwifif {I87o), 
L. R. 10 Eq. 141, 

(o) Bright y* Walker, mpra, at p. 219 ; Otdw v. GarduicrySupru^ 

Ip) Bf^ht T. Wfdker, supra; Hamper r: Bassett, [1901] 3 Oh, 850; Onlry v. 
GardineTy supra, 

{ft) Kilgour v. Gaddes, supra, 

{r) Gerard ▼. Moffatt (1868), 4 Ch. A]^, 133; Kiigoar Y. OwJdes, sttpm, at 
p. 467. 

(a) For maoripUfa olaitaa to th^ (Huets^ ol light under the etatuW* ioe 

W, firt. * 
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that no actual user can be sufficient to satisfy the statutep nnlass 
during the whole statutory term (whether acts of user be proved in 
each year or not) the user is enough at any rate to carry to the 
mind of a reasonable person who is in possession of the servient 
tenement the fact that a continuous right to enjoyment is being 
asserted and ought to be resisted, if such right is not to be recog- 
nised, and if resistance to it is intended (t) ; and no user can be 
sufficient which does not raise a reasonable inference of continuous 
enjoyment (u). 

'J'he Act has not altered the enjoyment or user by which ease* 
ments are acquired, and since acquiesoence on the part of the 
servient owner lies at the root of prescription, no man can be 
presumed to acquiesce in an enjoyment which he cannot prevent. 
JOnjoyment which cannot be physically interrupted and is not 
nctionable is not user as of right imder the Act (a). 

542. The periods mentioned in the Act are periods next before 
some action wherein the claim or matter to which such period 
njlates is brought into question (b). Consequently, although the 
Act (c) api>arently renders the right indefeasible after twenty 
years* user, the combined operation of these two provisions renders 
it necessary for a person seeking to establish a prescriptive claim 
under the siatute to prove uninterrupted enjoyment for a period of 
twenty years immediately previous to and terminating in some 
action or suit in wliich the right is called into question {d). 

Ill cases where enjoyment as of right is necessary, a cessation of 
user which excludes an inference of actual enjoyment as of right 
for the full statutory period will be fatal at whatsoever portion of 
the period the cessation occurs ; and, on the other hand, a 
cessation of user which does not exclude such inference is not fatal, 
even although it occurs at the beginning or the end of the period. 
The only difference, as regards the stage in the statutory period at 
W'hich a cessation of the enjoyment occurs is that if the non*U8er 
occurs at the end of the period there can be no subsequent user 
to explain it, and the inference of actual enjoyment for the full 
period next before action is more difficult to draw than in other 
cases (/?) . 


(0 JfoUini V. Vtmey (1884), 13 Q. B. D. 304, 0. A. , pfr Lttoley, L.J., at. p. 313. 
(«) Ihiii. 

{a) Sturges v. Bridgman (1879), 11 Cli. D. 852 ; Bryant v. Le/ever (1879), 4 
C. P. D. 172, 0. A. ; IIV?w3ip v. Iludspelh (1854), 10 Kxoh. 6 ; Sander v. Manlry, 
[1878] W. N. isi. For the^ disUnctioD between afBruiative and negative 
eaeemente os rogarda interruptioD of adverse onjoTment, see p. 240, ante, 

(3) Proecnjition Act, 1832 (2 A 3 Will. 4, a 7l)f!8. 4. 

(c) Ibid.f R. 2. 

(a) Hyman v. Ton den Bergh, [1908] * Gh, 167, 0. A.; Parker v. Mitchell 
(1840), 11 Ad. A El. 788; Wright v. Williame (1836), 1 M. A W. 77; RMardi 
V. ^’ty.0838), 7 Ad. A El. e98 ; Ward v. B6bine (1846), 13 M. A W. 237, 242. 
Tlie period i» not necessarily period before the pending action ; it may be 
period befoi*e any action in which the right was brought into queation 
V* Blmbhuck (1862), 18 0. B, (n. 8.) 436). 

(f) Hollins V. Pernw, fujjra,^ LiOTLXT, L.J., at p. 314. Thus in Farkar t. 
tupro, and Lowe Oafpenter (1831). 6 Exoh. 825, unexplained non- 
user at the end of the period was fatal to the presonptiTe olaiin. 
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548. No aet or other matter ia deemed to be an interrapthm 
within the meaning of the Act, nnless snbmitted to or acquiesced in 
I or one year after the party interrupted has notice of the interruption, 
:(nd of the person making it or authorising it to be made (/). 

An interruption for one year after the party interrupted has 
notice of the interruption is fatal to a prescriptive claim under the 
\ct ; but an interruption for less than a year is not, whether it 
)CcnrB at the commencement or end, or at any part of the statutory 
period (g), and, consequently, where an easement has been enjoyed 
without interruption for more than nineteen years a title will be 
)cquired to the easement under the Act, provided that an action 
( laiming the right is commenced within a year after notice of the 
I aterrnption (/t). The effect, however, of an interruption which does 
not amount to a statutory interruption may be to qualify the nature 
of the easement claimed (t). 

It seems that the mere physical existence of an obstruction is 
;.ot sufficient notice of interruption within the Prescription Act, 
i 832 (y), because it is not notice of the person making the same (k). 
\ promise given within the year to remove an obstruction may 
nrevent the interruption of the easement (1). ^ Acquiescence in an 
ilerruption is a question of fact (m), but in order to disprove 
icquiescence it is not necessary to take proceedings or remove the 
obstruction (n). 

Until the full expiration of twenty years the inchoate right ia 
not an interest in land nor an easement known to the law (o); nor 
until that period has expired will the court interfere to protect it(/i). 

544. A mere discontinuance of the exercise of the alleged right 
:it the will of the owner of the dominant tenement is not necessarily 
iin interruption which will defeat a prescriptive claim under the 
Act (q). There must be an adverse act indicating that the right is 
ilisputed (r), and an actual discontinuance of the enjoyment by 
leason of an obstruction which is submitted to or acquiesced in for 
I year (s). A discontinuance of the enjoyment due to natural 
' auses and not to any act of the parties does not amount to an 
interruption (t). 


V/) 2&3\Vm. 4, c. 71.B. 4. 

(g) Flight V. Thomtu (1S40), 8 CL & Fin. 231, IL L. ; Uolliiu v. yerwy 
>1884), 13 0, B. D. 304, 0. A. 

(h) Flight V. Thomat, lupra. 

(t) JiolU V. Whyte (1668), L. B. 3 a B- 286, 302. 

If) 2&3 Will. 4, c. 71,8.4. 
i) Seddon v. Bank oj Baton (1882), 19 Oh. D. 462. 

(q V. Ahhat (1862), 10 W. B. 748. 

(m) Brnnieon v. Cartivrighi 41864), 0 B. A S. 1. 

U) Olover v. Coleman (1874), L. B. 10 0. P. 108. 

(o) Qrtenhtdgh v. DriwUry, [1901] 2 Ch. 324, 328. 

(j») Battersea {Lord) v. City of London Bewere (Jonmiuljnere, [1896] 2 Ch. 708. 
ih Oarr v. Foster (1842), 3 Q. B. 681 ; and see Dare r. Heedhoate (1866), 26 
Ji. J. (*x,) 245. 
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Part III. — Transfer of Easements. 

Sbot. 1 . — In Qenercd. 

545. An easement may be transferred by disposition inter vivoa 
or by will. There is a wide distinction between the transfer of an 
easement actually subsisting prior to the transfer of land, and the 
creation of an easement by the transfer or other disposition of 
land (a). This distinction is not always apparent, because, for one 
reason, an easement cannot be transferred apart from the dominant 
tenement (6), and for a further reason many easements which arise 
upon the transfer or other disposition of the dominant tenement 
have prior to the transfer of that tenement existed in the form of 
accommodations. 

546. An easement existing a[)purtenant to the dominant 
tenement passes with that tenement without the necessity of 
express mention of the easement or the use of general words (c). 
Notwithstanding this fact, however, it haq always been the practice 
of conveyancers to insert in conveyances of land such words as 
“ with tlie appurtenances/* and, until recently* a long list of words 
intended to define amongst other things all easements appurtenant 
to the land {d). In order to shorten tlie length of conveyances of 
land (e) it is now provided by statute (/') that as regards conveyances 
made since the Slst day of December, 1881, a conveyance of 
land( 5 f), or of land with buildings upon it (ft), or of a manor (i), 
shall he deemed to include and shall operate to convey amongst 
other things all easements appurtenant to the subject-matter of the 
conveyance. But the foregoing statutory provisions only apply if 
and in so far as a contrary intention is not expressed in the 
conveyance, and they are subject to the terms and provisions of 
that instrument Ci). Thoir object is to show what general words 


(a) For easemeuts created upon the disposition of land whore no accommoda- 
tion of which tho eaHeiuenta consist existed prior to tho disposition* see p. 2o6, 
ante. For easements creatoil upon the disposition of laud where such accommo- 
dation did previously exist, see pp. 251, 253, arite, 

(b) See Hangelwv, Midlami Rail, Co. (18C8), 3 Ch. App. 306, 311 ; Hawkins v. 
Ai/ner. [1892] 1 Q. B. 608, 671 ; Ackroifd v. Smith (1850), 10 0. B. 164, 188, 

(c) (Jo. Litt. 121, b; Shep. Touch. 89. 

(d) See Davidson’s Precedents and Forms of Conveyancing, 1877, Vol. IJ , 
pt; 1, p. 231. 

(e) Atf Peck and London School Board* s Contract, [1893] 2 Ch. 316, 318. 

(/) donveyanoing and Law of Property Act, 1881 (44 &45 Viet. c. 41), s. 6. 

(v) TJtid,, 8, 6 (1). For tho definition of land, sea s. 2 (li.) of the Act. 

(A> Ibid., s. 6 (2). See title Ke.\l Propebty and Chattels Real. 

(i) Ibid., s. 6 (3). 

(Jb) Ibid*, s. 6 (4). As to what amounts to a oontrary intention, see Birmingham, 
Ihidity and District Hanking Co, r. Rom (1888), 38 Cn. D. 296, 0. A. ; Beddington 
V. .Ui5s(1887), 35 Ch. D. 31 7-; Broomfield v. WtlliarM, [1897] 1 Ch. 602, a A.; 
PolJard ▼. Qiire, [1901] 1 Oh. 834 ; Be Peek and London School Board* e Contract^ 
supra. See InUmeUional Tea Stores Co. v, Hdbhs, [1903] 2 Oh. 166. 
Oompaie Bclim ▼. BoUm (1879), 11 Oh. D. 968 ; Bciyfsy t. Qrmd fFsstom 
Rail. Co. (1864), 26 Ch. O. 434, 467, 0. A. ; Barkthiro t. Qrnhb (1861), 16 
Oh, D. 616. 
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are to be taken as included in a conveyance of land where ^ the 
conveyance is otherwise silent (a). They do not affect the contract^ 
BO that neither party to the contract is entitled to have these 
general words included in the conveyance, unless they are justified 
by the contract and appropriate to the circumstances of the 
case (b). 

Easements appurtenant to the dominant tenement pass upon 
the conveyance of that tenement by a mortgagee exercising his 
statutory powers of sale (c). 

Sect. 2. — Stamps. 

547 . Every instrument whereby any property or any estate or 
interest in any property upon sale thereof is transferred or vested 
in a purchaser is liable as a conveyance on sale for the duties 
specified in the First Schedule to the Stamp Act, 1891 (d). This 
would appear to apply to a deed creating and passing an easement 
to a purchaser {e) ; for, among other reasons, the Act is not confined 
to rights only in existence prior to the conveyance or transfer (/), 
Any contract or agreement made in England tinder seal or under 
hand only for the sale of any equitable estate or interest in any 
property whatsoever is chargeable as if there were on actual 
conveyance on sale of the estate, interest, or property contracted to be 
sold (flf). The word ** property " is not defined by the Act, but it 
has been held in relation to the foregoing that it is of wide import 
in so much as the express exceptions are so numerous (/i). 

Although there is no express mention of leases of easements in 
the Act, it would seem clear that the provisions contained in the 
Act with regard to leases and agreements for leases are applicable 
to instruments letting or purporting to let easements (i). 


(a) 

Ch, 


a) Ke Peck and London School Board ! b Contract^ [1893] 2 Ch. 315. 


Ihid.f per Chitty, J., at p. 318 ; Re Hughes and AshUifB Contract, [1900] 
_ 595, 603, C. A. 

(c) See Born v. Turner, [1900] 2 Ch. 211, per ByRVE, J. p. 216, a ca»o of 
the creation of an easement by the conveyance of a mortgagee, 

(cf) Stamp Act, 1801 (5-4 55 Viet. c. 39), s. 54. See also 8. 62, under which 

a deed creating an easement, not being an uistrument executed on the occasion 
of a sale or mortgage, would appear to be chargeable with duty as a conveyance 
of property, 

(e) ^mpare River Thamea Conservaiorsv. Inland Revenue OommiBBioner$(]B8&), 
18 d. B. D. 279, which decided that a written licence to construct a jetty wa« 
not within the Act, and Grtat Northern Railioay v. Inland Reomue QmumeionerB^ 
[1901] I K B. 416. C. A., where an instrument under seal acknowledging the 
receipt of money paid by mineral owners to a railway company, the effect of which 
was to debar the minei^ owners from working their mines as they would have 
otherwise been entitled to do as an incident of their ownership of the propert>% 
was held not to be a “ conveyance on sale,'* and therefore not chavgoublo with 
duty under the Act. 

( / ) See «.y., Stamp Act, 1891 (64 A5 Viet. c. 39), a. 60. 

(u) Ibid., 8. 59 (1). 

(A) Danubian Sugar FaetorieB v. Inland Revenue CimmiaeionerBf [1901] I K* B, 
245. 257, O, A. 

(i) See Stamp Act, 1891 (54 ft 66 Viet. c. 39). ss. 76, 76. 77, 78. Sfse also the 
schedule to the Act, Lease or Tack**; and Hee generally Hrituk ^EleeirU 
Traction Co. v. Inland Revenue CcminiBaiionerB. [1902] 1 K. B. 441, 0. A., wh^fe a 
lease the right ol using toun ways to a company by a munidpsl eorpcmitioA 
was held chargeable with duty tmder the Act. 
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Sect. 1. — In General. 

548. An easement may be extinguished by release, express or 
implied, by unity of seisin, by destruction of either tenement, or 
by statute. There is a distinction in this respect between ease- 
ments the title to which has been perfected by the existence of an 
actual grant or by the decision of a court of competent jurisdiction 
establishing the validity of a prescriptive claim and easements 
the title to which remains imperfect but a right to which is capable 
of establishment under the doctrine of prescription (k). The term 
** extinguishment ** is often applied indiscriminately to both classes 
at easements, but in strictness it is applicable only to easement.-- 
the title to which has been perfected, and the term, when applied 
to the class of inchoate easements, means rather the destruction 
of an expectant or contingent right than the abolition of any 
tangible interest. ^ 

Sect. 2. — Bi/ Ilelease. 


Bztingitish- 
ment by 

release. 


Belease by 

absolute 

owner. 


649. Extinguishment by release may be effected either by 
express release (/) or by circumstances occurring from which n 
release must be presumed (m). In all cases of release the com- 
petency of the releasing party is of the utmost importance, and 
in some cases the competency of the released party requires 
consideration. 

As a general rule a release, whether express or implied, must 
be made by a party whose estate or interest in the dominant tene- 
ment is, as regards duration, either greater than or at least co-ex ten- 
sive with the period for which the easement exists (a). Where the 
estate or interest of the releasor in the dominant tenement is 
not so extensive in point of duration as the period for which the 
easement exists, the release will not bind persons entitled to the 
dominant tenement in remainder or reversion (o), and on the 


(k) See SmM y. ffaxter, [190012 Ch. 138, where Stirunq, J., points out the 
importance of this dietinctiozL The title to easements is popularly regarded ah 
complete upon the effluxion of the periods mentioned in the Prescription Act, 
1832 (2 & 3 Will 4, o. 71). This, however, is not an accurate view ; the title 
under the Act is not complete until called in question in some suit or action. 

(/) Lovell V. Smith (1857), 3 0. B. (n. s.) 120; Davis v, Morgan (1827), 4 
B A C. 8. 

(m) Daj^ies v. Marshall (1861), 10 0. B. (n. 8.) 697 ; Salamanv, Glover (l87o), 
L, E. 20 Eq. 444 ; Doe v. Hilder (1819), 2 B. & Aid, 782, 791 ; Croesley if; Sans, LUL 
y. LighUnoler (1867), 2 Ch, App. 478 ; Moore v. Jfawson (1824), 3 B. & 0. 3‘^‘i , 
Liggins y Inge (1831), 7 Bing. 682. 693 ; Stokoe y. Singers (1857), 8 E. & B. ;ii . 
HaU V. Oldrtiyd (1845), 14 M. A W. 789 ; Laivrence y. Ohee (1814), 3 Camp. 514 ; 
compare Winter v. Broekwell (1807), 8 East, 308. 

(n) The relevance of the quantum of the releasor^s estate in the dominant 
tenement in questions oonceruing release is only due to the fact that his estate 
or interest in that tenement, in oitler to allow him to effect a valid release of the 
easement, must exceed the period for which the easement is created. 

J o) Davis T. Morgan^ supra (a purported release by a person eii i hd 
It to a particular estate in the dominant tenement of an immein*»>''*’ 
right to water whxoh ex hypathesi was a perpetual right). 
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termination of the partienlar estate of the releaaor, the easement 
will revive (o). It follows, therefore, that in all oases where a 
release is relied on as a defence to a claim by prescription to an 
easement all parties whose estates or interests together make up the 
fee simple in the dominant tenement mast be shown to have 
conenrred in the release, inasmuch as the grant presumed under 
the doctrine of prescription can only be an absolute one (ft). 

An exception occurs in the case of a person having the statutory 
powers of a tenant for life ; for although the Settled Land Acts, 
1862 to 1890 (c), do not apparently create any express power to 
release easements, a person having the statutory powers may 
indirectly effect a release of an easement by selling it to the owner 
of the servient tenement (d). 

550. Where the title to an easement has been |>erfeoted, an 
extinguishment by release can rarely be effected in any other 
manner than by an express release or by circumstances so cogent 
as to preclude the ^uost-releasor from denying the release (e). 
Where, however, an easement is claimed by prescription or is based 
upon the fact of immemorial user, extinguishment or non-com* 
pletion of the prescriptive claim may readily be presumed from 
facts pointing to an implied release (/). 

551. An express release of an easement in order to be effective at 
common law must be made by deed(y). But where the strict 
legal formalities for the release of an easement have not been 
observed, no person will be allowed to rely upon this non- 
observance, if the circumstances would render such a defence 
inequitable (/t). Thus, if on the faith of an agreement to release 
an easement the owner of the servient tenement has been 
allowed to lay out money, and generally to alter his position in the 
belief that the destruction or extinction of the easement has been 
effectually agreed to, the owner of the dominant tenement cannot 
afterwards enforce his rights under the easeiD»'nt on the ground 
that the agreement was not under seal (f). Similarly, a verbal 


(а) Davit V. Morgan (1826), 4 B. & 0. 6. 

(б) See p. 269, ante. 

(c) 46 ft 46 Viet. o. 38 ; 47 ft 48 Viet o. 18; 60 ft 61 Viet c. 30; 62 ft 63 
Viet 0 . 36 ; 63 ft 64 Viet. e. 69. 

Re Brotherton'e Estate (1908), 77 L. J. fou.) 68, 373, 0. A. 

Harvie v. Rogere (1828), 3 Bu. (k. S.) 441, H. L. 

a See Co. Litt 264 b; Hillary v. Waller (1806), 12 Vee. 239, 266; 
V. Smith (1867), 3 C. B. (w. ^120. 

n ZoveU V. Smith, tupra, per Wtixss, J., at p. 127. See also Co. Tdtt. 
; compare, however, Norhury v. Meade (1821), 3 Bli. 211, H. L., per 
Lord BzDESDAUe, at pp. 244, 242. 

(6) IFoierloto v. Bacon (1866), L. & 2 614, where a persotk who had 

verbally agreed to allow alterations mvolving the obstruction of light to his 
skylights was restrained from claiming damages for the obstruction ; Fiehar 
V. ifooa (1866), 11 L. T. 623, where a purchaser of a cottage was restrained 
from prosecunng an action against the owner of the servient tenement, 
who had npon a verbal agreement with the former owner of the dominant 
tenement interfered with Ihe windows of that tenement ; Daviee v. Marehall 
(1881), IOC. B. (h. e.) 69". 

(4) Daaiee v. MarehaU, supra, at p. 710; Salaman v. (Rover (1870) L. B. 20 
Eq. 444; Jehneon v. IVyatt (1663), 9 Jnr. (n. a.) 1338, 0. A., whaie a delay 
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licence to do Bome act thereby the easement is destroyed c» 
subfitATitially altered cannot be countermanded by the person who 
gave it after it has been acted upon (jf). 

An express release by deed is, of eourse^ far more satisfactory for 
the owner of the servient tenement* and is construed with greater 
strictness against the releasor than any implied release or release 
by law (A;). 

The extinguishment of an easement by implied release must 
be based upon the presumed intention of the dominant owner (I). 
It is a question of fact whether an act amounts to an abandonment 
or was intended as such (m). The intention to release an easement 
will bo less readily presumed where the title to the easement has 
boen perfected than where the title still remains inchoate (n)* and 
it will be less readily presumed from non-user in the case of negative 
easements which are acquired by mere occupancy than in the case 
of positive easements acquired by actual physical useir (o). 

552. In no case, whether the title to an easement has been 
perfected or not, oi; whether the easement is negative or positive, 
will mere non-user of a right alone cause extinguishment; for the 
suspension of the exercise of a right is not Buflicient to prove an 
intention to abandon it {})). There must be other circumstances in 
the case to raise a presumption of the intention to abandon (q). 

The duration of the period of non-user is only material as 
one element from which the dominant owner’s intention to 
retain or abandon his easement may be inferred ; and what 
period may be sufficient in any particular case must depend on 
the strength of the other indications of intention and all other 
accompanying circumstances (r). If, however, the period of 


of livo wookti afU’i knowledge of an intention to build eo as to obstruct light 
traN hold under tlio particular circumstances not such acquiescence as to ais- 
ontitle the plaintiff to relief; Lujuins v. Inge (ISiJl), 7 Bing. 682. 

O') LiggiMY, Inge^ supra, per TindaX, C.J., at p. 694; Winter v. BrocJcivell 
(1807), 8 East. 808, 

(k) Co. I.it. 264 b. : “A release in law shall be expounded more favourable, 
according to the intent and meaning of the parties, than a release in deed, 
which is the act of party, and shall be taken most strongly against himself.'* 

(l) CrodsJey <fc Sons, Ltd, v, LightowUr (1867), 2 Oh, App. 478, 482; Moore v. 
Rautson (1824), 3 B, A C. 332, 338. In tne case of light the intention must be 
clearly established {Orfenwood v. Uvruseg (1SS6), 33 Ch. D. 471), 

(7h) Cvvk V. Hath Corponition (1866), L. R. 6 Eq. 177, 179; and see 
Rail. Co. V. Crihhlf^ [iSOo] 2 Ch. 827, 0. A.; Drnuett v, Sheard nS36h 
7 C. A P. -105. 


(rt) Smth V. Baxter^ [1900] 2 Ch, 138, 146, Compare Cooper v. Siraker(1888), 
40Ch. 1). 21. 

(o) J/oore V. Raivson, supra, per laiTLEUALB. J., at pp. 339, 340. 

(p) Crowhy & Sotis, Ltd. v, Lighiowler, sufmi, per Lord Chelmsfokd, L.C., 

6^1* ^ ^ 7 E.xch. 838. 839 ; Cooke v. Ingram (1893), 68 

Ward, siiproL 

kA H. V* CTurrley (1848), 12 Q. B. 515, 519; Millington v. Orifahe (1874), 30 
li. T. 65 ; Mulville y. FaUon (1872), 6 1. R. 458; Cook v. Bath CorponUion, 
nipra; Lovdl v. Smith (1837), 3 C, B. (n, 8.) 120; Norbury y. ilfeads (1821), 
3 Bii. 211, H. L. ; Croseleg ds Sons, Ltd, v, Lightowler, supra; Oooke v. 
fngram, supra; James y. Stevenstm, [1893] A. C, 162, P. C.; Yotmg ▼. 
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saBpeDBion of user ifi of very long duration, it appears that the 
suspension alone may raise a pnmd fade presumption of abandoin* 
ment to the extent of throwing upon the person seeking to uphold 
the right the burden of showing that some indication of his 
intention to preserve the right was manifested during the period of 
suspension (s). The doctrine rests to some extent upon the analogy 
of the doctrine which presumes a grant from long user. For if it 
is reasonable that twenty years adverse enjoyment should raise a 
presumption in law of a grant made before the user commenced, it 
cannot be unreasonable, where a party who has acquired the right 
ceases for a similar tiiuQ to make use of the privilege so granted 
him, to presume that his inaction was caused by an express release 
which cannot now be proved (<). As a consequence of this analogy 
the period of twenty years has been adopted by a sort of rough 
working rule as the period which will raise a primd facie case 
against the claimant of the easement, for as he can only 
acquire the right by twenty years enjoyment, the right ought 
not to be lost without disuse for the same period, and as 
enjoyment for such a length of time is n&cessary to found a 
presumption of a grant, a similar period of non-user should be 
generally necessary to raise a presumption of a release (a). Since 
long enjoyment of an easement over the land of another, which is 
a prejudice to the laud, may most reasonably be accounted for by 
supposing a grant of such a right by the owner of the land, so, 
also, if such right appears to have existed in ancient times, a long 
forbearance to exercise it may most reasonably be accounted for by 
supposing a release of that right (h). In the first class of cases a 
grant of the right, and in the second class a reUniso of it, is 
presumed (c). There is, however, no hard and fast rule that twenty 
years non -user raises even a primd facie presumption of a 
release (cZ). 

The cesser in the exercise of the right may moreover l)e 
explained in such a manner that the non-user vvill not a/Tect the 
question of abandonment in the least (c), if, that 's, it can be shown 


Star Ormibus Co., Ltd. (1902), SC L. T. 41 ; coinf^aie albo Hall v. Swi/t 
4 Bing. (N. C.) 381. 

(a) Groaaley A Sons, Lid. v. Lujlitovder (1867), 2 Oli. App. 478, per Lord 
OnsLAiSFOKD, L.C., at p. 482. 

(t) A/oare y. Jiawsou (1824), 3 B. & 0. 332, per Lfitledai^, J., at p. 3.39; 
L&vell y. Smith (1857), 3 C. B. (w, 8.) 120; Hoe y. IJiUer (1819), 2 B. & Aid. 
782, 791. 

(a) Moore v. Raumn, eupra; see also R, v. Clurrhy (1818), 12 Q. B. 515. 

i6) LoveU V. Smith, auprS, per WlLLES, J., at p. 127 ; Moore v. Rawaon, aupra. 

ic) LoveU V. Smith, supra. 

Id) R, V. Charley, aujyra^ where the oourt bi^ that it would be wrong to lay 
down as a rule of law, or even as a conclusive presumption of fact, that no 
interruption for a shorter period than twenty years would destroy the right, but 
suggested that if a mere ceasin<: to use the easement or a mere acr^uiosoenoe in 
the interruption was relied on, it would not be prudent for the jury to rely on 
such mere cesser or acquiescence unless .shown for twenty years. 

(«) Ward V. Ward (1852), 7 Exck 838, where a right of way had not been 
nsM beoaose there woe another more convenient way daring flie period of 
eosser. 
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8wn. t. to have been due to some sufficient cause other than an apparent 
ByBdeue. intention of the dominant owner to abandon his right (/*). 


AlteratioDf 
of dominaot 
tenement. 


Where 
burden of 
easement 
increased. 


Where 
burden of 
easement not 
increased. 


653. An intention to abandon an easement may be inferred 
from alterations made to the dominant tenement which render the 
continued user of the easement impossible or unnecessary. Thus, 
if the easement be attached to the particular user of a building 
and the owner pulls down or destroys the building with the inten- 
tion of relinquishing the easement, be cannot afterwards change his 
mind and claim the easement (g). If it can be inferred from his 
acts that he has abandoned his right to the benefit of the easement, 
the easement may be extinguished, even though the non-user be 
for a much less period than twenty years (h). 

So an intention to abandon an easement may be inferred from 
alterations made in the dominant tenement or in the mode of using 
the easement whereby the burden of the easement is materially 
increased (t). Where the alteration is substantial, an intention to 
abandon the easement will be more readily presumed than where 
the alteration is sligjht (A;), but there is no precise test of what 
amount of alteration will cause an extinguishment (Q. It is a 
question of great difficulty upon alterations being made to the 
dominant tenement whereby the burden of the servitude is 
increased whether the dominant owner has lost the whole ease- 
ment or can merely be restrained from making the excessive 
user (m). 

If, however, the alteration in the dominant tenement or in the 
mode of using an easement is not of such a nature that the burden 


(/) V. Ward (1852), 7 £xcb. 838; James v. Stevenson, [1893] A. 0. 

162, 168, P. 0. (non-user of a way coupled with the use of the land by the 
servient owner for agricultural purposes for many years when the way was not 
required held not sufficient evidence of al)andouinent) ; Payne t. Shedden 
(1834), 1 Mood. & B. 382 ; Lovell v. Smith (1857), 3 C. B. (N. 8.) 120. 

(^) JAyyms v. Inge (1831), 7 Bing. 682, per TiNDAL, C.J., at p. 693: 
** Suppose a person who formerly had a mill on a stream should null it down 
and remove the works with the intention never to return. Could it be held 
that the owner of the other land adjoining the stream might not erect a mill 
and employ the water so relinquished?”; Ankersan y. Connelly, [1906] 2 Oh. 
544; affirmed on the facts, [1907] 1 Ch. 678, 0. A. (a case of Light); Lawrence 
y, Ohee (1814), 3 Camp. 514 ; Moore y. Pawson (1834), 3 B. & 0. 332 ; compare 
Eccleeiastical Ctmmissioners for Englafid v. Kino (1880), 14 Ch. D. 213, 0. A. 

(A) Moore y. Rawson^ supra, per LiriLBDALE, J., at p. 341. See also Young y. 
Star Omnihue Co,, Ltd. fl902), 86 L. T. 41. 

(i) Ankerson y. Connetlv, supra, where a window of a shed open in front to the 
plaintiff's vaini oyerlooked defendant’s land and the plaintiff roofed in the whole 
of his yard and thus made the window the only means of access of light to the 
shed* See also Scoff y. P(we (1886), 31 Ch. D. 554, 0. A., at p. 566. Compare 
Harris v. Flower A Sons (1904). 74 L. J. (CH.) 127,*0. A,, where the excessive 
user of a right of way was held not to nave extinguished the easement by 
abandoametit ; Hall y. Swift (1838), 4 Bing. (n. 0.) 381 (a case of the natural 
right to water); Saunders r^Netoman (1818), 1 B. & Aid. 258 ; Smith y. BaoBler, 
[1900] 2 Ch. 138 (light). 

{h) QarrUt y. Sharp (1835), 3 Ad. A £1. 325, per Ijord DEiruAir, O.J., at p. 330 : 
** A party may so alter the mode in which be has been permitted to enjoy this 
kind of easement as to loee the right altogether ” ; and compare Coiteml v 
Ormths (1801), 4 Esp. 69; Allan v. Gomme (1840), 11 Ad. A EL 759, 772. 

(Q East India Oo. v. Vincent (1140), 2 Aik. 83, per Lord Habdwiojul 
( m) See Scoff y. I^lpe^ supra; Tapting y. Jones (1865), 11 H. L. Oas. 200. 
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of easement is substantially changed, or the burden on the 
servient tenement materially increased, the easement is not 
destroyed in consequence of the alteration (n), and there appears to 
be no difference between the amount of alteration which wUl 
involve the loss of the right when acquired and the amount of 
alteration which will prevent the acquisition of the right (o). 

SsoT. 8 . — By Unity of Seisin. 

654. Easements are often said to be extinguished by merger (p). 
It would be more correct, however, to say that they are extin- 
guished by unity of seisin ( 5 ), for the term "‘merger** is not properly 
applicable to easements, as it applies in strictness only to the 
annihilation by act of law of vested estates (r). Easements are not 
estates, although the law has attributed certain characteristics to 
easements on the analogy of estates in realty («). The term 

extinguishment ” is more appropriate, since it more especially 
denotes the annihilation of a collateral right or interest in the 
estate out of which it is derived (t). Extinguishment by unity of 
seisin of easements, whether created originally in perpetuity or for 
a limited period (u), lakes place upon the dominant and servient 
tenements becoming united in the common ownersliip of the same 
person. When one person becomes seised of both tenements all 
easements over the servient tenement are thereupon extin- 
guisbed (;r)« This occurs for the most part only in cases where 
the common owner is seised in fee simple of both tenements (a). 


(n) Baniea v. Loach 11879), 4 Q. B. D. 494, 498 (oaaement of light not 
destroyed by setting back the walls and cmening new windows of the same sbie 
in the new walls); Andrews v. WaitSy fl907] 2 Ch. (M)0; following Scali v. 
Pape (18S6), 31 Ch. D. 654. C. A. ; H(^ v. Oldroyd (1845), 14 M. & W. 789; 
Harris v. Flovjsr <fc Sons (1904), 74 L. J, (oil.) 127. 

(o) Andrews v. Waite, supra, per Nkville, J., at p. 50J*. 

(l>) See Thomson v. Wateriow {1868), L. £. 6Kq. 30, pet Lord Bomijlly, M*B., 
at p. 41. 

(q) Whalley v. l^ompstm (1799), 1 Boa. A P. 371 ; Buckhy v. Coles (IHH), 5 
Taunt. 311, the ma^final note to which case does not agree with the case aji 
report^ ; see 16 B. B. 608, n. 

(r) 6 Dig. tit. 39, a 1 (1). 

(s) See p. 238, ante, 

(f) 6 Cm. Dig. tit. 39, s. 1 (4). 

(tt) Dyneuor (Lord) v. Tennant (1886), 32 Ch. D. 375. 

(«) Co. Litt. 313 a ; Buckby v. CV€6(1814), 6 Taunt. 311 ; Heiyate v. WHlia.os 
(1007), Noy. 119 ; James v, P/ani(lb36), 4 Ad. & El. 749, 761, Ex. Ch. Ooiupaio 
B. v. Hermitage (inhabitants) (1692), Garth. 239 ; Ecclesiastiral Commissioners /or 
England y. Kino (1880), 14 Ch. D. 213, 0. A.; BeddingUm, v. AUee (1887), 
35 Ch. D. 317 ; Richardsomv. Qraham^ [1908] I E. B. 39, C. A. 

(a) See Co. Litt. 313 a, 313 h. The true view is probably that extinguish- 
ment by unity of seisin is only effected where the seisin is for an estate in fee 
simple, although there is no express authority upon the point. Compare 
JoftMi V. Plant, supra, where it is said, at p. 761, “We all agree that where 
there is a unity of seisin of the land and of the way over the land in one and 
the same person, the right of way is either extinguished or suspended 
aeoording to the duration of the respeetiTe estates in the land and in the way/’ 
SeealsoSimperv. FoUnf(m2), 2 John. AH. 565, par Page Woox>, V.-O., at 
p. 563, and JUchardson v. Qraham, [1903] 1 K. B. 39, 0. A., where Bucollet, 
L.J., at p. 46 , aaid that he coold not see how the ease of Simpar ▼. FaUp 
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The doctrine of extinguishment of easements by unity of seisin, like 
the doctrine of implied release and abandonment, is based upon 
the intention of the dominant owner; but it has acquired its 
individuality by reason of the comparative certainty of an extin- 
guishment being effected by implied release when both tenements 
come into the absolute ownership of one man. In such a case no 
difficulties arise as to the rights of remaindermen or reversioners of 
either tenement, nor is any easement of such a perpetual and 
binding nature that it cannot be disposed of by the owner of the fee 
simple (h), 

555. When the servient tenement has come into the ownership 
of the dominant owner all acts which he may do upon the former 
tenement are referable to his ownership of that tenement and not to 
the former right which he had as an easement (c). If it is alleged 
that a man and his ancestors have been in possession of two 
adjoining closes, and a prescriptive claim be set up for an easement 
over one of tborii, the prescription is self-destructive ; and if the 
closes were let to different tenants, and from time immemorial a 
causeway has been fiuili over one to the other, by which the tenants 
have passed and repassed, although the causeway be a road in fact, 
there can be no right of way in point of law, for no right can exist 
in the owner independent of the fee simple (d). 

656. The effect of a union of the ownership of the dominant and 
servient tenement for different estates is not to extinguish the ease- 
ment, but merely to suspend it so long as the union of ownership 
continues; and upon severance of the ownership the easement 
revives (e). 

667. Unity of seisin of the dominant and servient tenements 
unaccompanied by unity of possession and enjoyment does not 
effect an extinguishment of an easement of light as against the 
tenant in possession of the dominant tenement (/). Thus, if the 
dominant tenement be in possession of a lessee the acquisition by 
tlie servient owner of the freehold reversion to the dominant 
tenement will not extinguish an easement of light during the con- 
tinuance of the lease (( 7 ). This rule is founded partly on the 
peculiar nature of prescription in the case of light which need not 
be founded on user as of right, but it is not clear whether unity of 
seisin may destroy other easements without unity of possession and 


(1862), 2 John. & H. 555, was an authority for sajnng that where the unity of 
owner^ip is for the same estate there is au extinction of the oaseinont. 

(b) Soe note (a) on p. 281, ante. 

(r) Whallnf v. Tompean (1799), 1 Hob. & P. 37 T; Eyre, C.J., at p. 376; 

Thomson v. Wattrlow (1868), L. R. 6 Eq. 36, per Ix)rd M.R., at p. 43 ; 

Bright v. Walker (1834), 1 Cr. M. & R. 211, per Parke, B., at p. 219. 

(3) Whalley v. T<mpem, supra. 

(«) Simper v. Foley (1862), 2 John. & H. 555, per Page Wood, V.-O., at 
pp. 663, 564. 

(/) Richardson v. Graham^ [1908] 1 K. B. 39, 46, C. A., explaining Simper v. 
Foieu, suprcL 

to) Richardsen ▼. Oraham^ »tpra,per Lord Axvbrstone, C. J., at p. 43 ; Robson 
Fiduards^ [189SJ 2 Ch. 146; Fear v. Morgan, [1906] 2 Ch. 406, C. A., 
affirmed suh nom, Morgan t. Fear, [1907] A. 0. 425. 
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eojojment (h). On the other hand, unity of poesession without 
nnlty of seisin will never extinguish an easemoit 

Sect. 4. — By Statute. 

568. An easement may be extinguished by Act of Parliament (k). 
This may be effected directly under the express provisions of the 
statute (^), or indirectly as an implied provision (m) ; or it may 
arise as the indirect consequence of the Act by the exercise of statu- 
tory powers bestowed thereby (n). Thus, easements may be extin- 
guished, either directly or indirectly, by the Elementary Education 
Act, 1870 (o), by the General Inclosure Acts (p), by private Inclosure 
Act8(g), by the Lands Clauses Consolidation Act, 1815 (o), by the 
Railways Clauses Consolidation Act, 1845 (5), by the Thames 
Embankment Act, 1862 (c), by the Waterworks Clauses Act, 1847 (d), 
and by the Housing of the Working Classes Act, 1890 (c). 

(A) Uudchy lr. Cdts (1814), fi Taunt. 311, where Macponai^d, C.B., at p. 3ir>, 
(<aid tliat a right of way was uot extius^shed by unity of seism because the 
dominant tenement was subject to a lease. Tho Court of Common Pleas, 
however, expressed a decided opinion against this viewl and it was al>andoncd 
by counsel; see also Simper v. Foley (1802), 2 John. & H. 656, 

(f) Oo. Litt 1136; Canham v. FUk (1831), 2 Cr. & J. 126; Thomae v. Thtmiae 
(1^6), 2 Cr. M. & R. 34. There are numerous dicta to iiie effect that unity of 
possession is suiEcient to cause extinguishment. The word ** possession must 
he taken in a broad sense to mean ** possessed of an estate in loo simple.’ ' Por 
various instances of this use of the word “possession,’’ see Whalley v. Tornpam 
(1799), I Bos. & P. 371, per Eyrk, C.J., atp. 376; ilro. Abr. tit. Extinguish- 
ment, pi. 16. Compare generally, Uulbert v. Dale, [1909] 2 Ch. 670, C. A.; 
Stott V. SUdt (1812), 16 East, 343. 

[k) Turner v. Cruah (1879), 4 App. Cas. 221 ; see also White v. Ueevea (1818), 
2 Moore (C. P.), 23; Holden v. Tdley (1869), 1 P. dtF. 650. 

(f) E.g.^ 08 in Inclosuro Acts. 

(m) Yarmouth Corporation v. Simmona (1878), 10 Oh. D, 618 (a pier ereoted 
under statutory powers, the erection of which necossarily involved the obstruction 
of a right of way from a public road to the seashore) ; New Windsor Corjioration 
V. Taylor^ [1899] A. C. 41, 49. 

(n) See, for instance, Kmsley v. North Eaatem Jtail. t r>., [1896] 1 Ch. 418, 
429, where an injunction to restrain a railway company fi building so as to 
interfere with light was refused upon the ground of the company’s Hlatuf/ory 
powera Compare Wel/a v. London^ Tifbwry and Southend Hail* Co. (1877), 6 
Oh. D. 120, C. A. 

(o) 33 & 34 Viet. c. 75; see Clark v. Jjorulon School Board (1874), 9 Ch. App. 
120. See also title Education. 

(p) As to the Inclosure Act, 1801 (41 Goo. 3, c. 109), seo Harher v. Hand 
(1821', 9 Price, 68 ; Logan v. Burton (1826), 6 B. dt C. 513 ; Thmlrah v. Snjmour 
(1832), 3 Tyr. 87 ; R* v. Ihrumahire {Marguia) (1836). 4 Ad. & El. 698; Turner 
V. Cruah, aupra, 

(9) See, agr., Logan v. Burton^ aupra ; Harher v. Hand, eupra ; H. Y. Hatfidd 
{InhaUtanU) (l836), 4 Ad. A EL 166* 

(a) 6 A 9 Viet. c. 18; Clark v. London School Board, $upra; Bedford (Duke) 
V. Dawson (1875), L. R,, Eq. 363 ; Wigram v. Fryer (1887), 36 Oh. B. 87; 
Kirby v. Harrogate School B<jard, [1896] 1 Ch. 437, 0. A. ; Pinehin v. fxmdon 
and Blackwall HaU. Co, (1864), 6 De G. M. A O. 851, 0. A.; Hill v. Mullawl 
Hail. Oo. (1882), 21 Oh. D. 143. See also title Compulsory Purcdtase of Land 
AND Govpxnsation, Vol. VL, pp. 47, 166. 

W 8 A 9 Viet. c. 20. 

25 A 26 VioL c. 93 ; Maoty Y. Metropolitan Board of Worh (1 864), 38 
L. J. ^QH.) 377* 

(d) 10 A 11 ^ct. c. 17. 

(e) 63 A 64 Viet e. 70; see He Uaruty and Lojidon County CouncU, fl^^j 
1 Gh. 528* 
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Where the continuance of an easement is inconsistent witii the 
carrying out of any works under statutory powers the result is that 
an extinguishment of the easement by implication occurs (/)• 


Part V. — Particular Easements. 

Sect. 1 . — Rights of Way. 

Suii-Seot. 1. — Drfinition and Nature. 

559. A right of way is a right to traverse the land belonging to 
another person (g). It may be public or private (h). Whether a 
way is public or private is a question of fact, and depends greatly 
on reputation (i). A public right of way is a right of way common 
to all the King's subjects and is called a highway (k). A highway 
is not an easement ; it is a dedication to the public of the occupa- 
tion of the surface' of the land for the purpose of passing and 
repassing, whereas in the case of an easement the occupation of 
the land remains in the servient owner subject only to the ease- 
ment (/). A private right of way may be defined as a right to utilise 
the servient tenement as a means of access to or egress from the 
dominant tenement for some purpose connected with the enjoy- 
ment of the dominant tenement, according to the nature of that 
tenement (m). 

660 . The classification of private rights of way which was 
formerly regarded as of importance is now of no practical utility (n). 
There are no exact categories under one or other of which 
every private right of way must fall, as was formerly supposed (a). 


(/■) Yamumth Cof'poration v. StmTnons (1878), 10 Ch. D. 618, 626, 627. 

forms of grants, acknowledgments, and agreements in connection 
rights of wa3% see Encycloyceilia of Fonns, Vol. V., pp. 606 — 628. 

(/*) A public light of wav was tormerly spoken of as ** chimin common ; a 
private right of way as “ chimin private ” ; see, for instance, 4 Vin. Abr. 613. 

(t) Austins Case (1672), 1 Vent 189 ; 1 llawk. P, 0., c, 76, s. 1 ; and see 
Barraciough v. Johnson (1838), 8 Ad. & El. 99 ; Nkholls v. Parker cited 

14 East, at 331, n, 

(A*) liangcley v. Midland Rail. Co. (1868). 3 Ch. App, 306, per Oaikns, LJ., 
atp. 311 ; Hawkins v. Rutter^ [1892] I Q, II. 668, 671. 

(i) Austin's Case, supra ; S^iouse v. CArisfidn (1787), 1 Term Rep. 660, 670. 
6ee title Higuwats, Streets Airp Bridges. 

(m) i^or judicial dicto from which the nature of a private right of way may 
best ne gathered, see Ballard v, Dy^on (1808), 1 Taunt 279; Canntm v. Villars 
(1878), 8Ch. D. 416, 

(n) Coke says there are three kinds of ways ** in our ancient books. First, 
a footmy, which is called tfer. . . . The second is a footway and horseway, 
which is called actus ah agmdo; and this vulgarly is called jmicAs andj^rtmetewty, 
l»ecauae it is both a footway, which was the first or prime way, and a pocks or 
dri/tivay also. The third is via or adUus, which contains the other two, and 
also a cart etc ** (Co. Litt 66). A carriage way includes a footway (Davies 
8im>hcns (1836), 7 C. & P. 670). 

fo) RaUard v. Oyson, supra, where Maksfisld, O.J., at p. 284, pointing 
out the barenees of Ooke's definitions, said ; ** A parson has the via 
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The nature and extent of the right depends upon all the oiroum* 
stances of each particular case, and the former rigid claBsifications Sights o( 
no longer suit the various kinds of ways as they are now regarded Wi9> 
by our kw. 

561. The distinction, however, between general and limited Oeoermi 
lights of way is still of some importance (i). The term "general ^sbtiofway. 
I ight of way ” is applied to private rights of way upon which 
there are no restrictions other than the necessary qualifications 
which nature or the law requires with regard to all private rights 
of way. The term is misleading in that it is more applicable to a 
public highway for all kinds of traffic (c) than to a private right of 
way, which is necessarily qualified by law in several respects ; for 
all private rights of way, no matter how general they may be, can 
only be used by the owners and occupiers of the dominant tenement 
and their licensees (d), and for some purpose connected with the 
dominant tenement {e), and, in the great majority of cases, only for 
I lie purposes of the dominant tenement as that tenement existed at 
the time of the creation of the easement (/). , 

The true significance of the term " general right of way " lies in 
its use in contradistinction from the special limitations expressed 
or inferred upon the user of any particular right of way over 
and above the limitations thus imposed by the general law. 

I’iius, special limitation may be placed upon the user in respect of 
tnne; for instance, the user may be limited to certain times in 

or adifuB^ (which presumably was intended to represent the fullest right, 
and which was the most analogous to the mode;‘U right of way for all 
pnrposesl ** over a farm with carts to bring home his titue, but he can use it 
for ijo otner purpose.” 

(6) CiYwlingy. (1838), 4 M. & W. 245, 250; Uniitd Land Oo, t. 

(ireat Eastern Rail, Co, (1875), 10 Ch. App. 586,590; Wimbledon and Putney 
Commona Conaervaiora v. Dixon (1875), I Ch. D. 362, 371, 0. A. As to righto 
of way in favour of parishioners to and from the parish diuroh, see Orimate*id 
T. (1702), 4 Term Hep. 717, 718; Tbrtnffer^a Ja$e (1672), 1 Vent. 

Batten v. Cerfye (1889), 41 Ch. D. 507; RrockUhank v. Thtmjmon, [1903] 2 
(o. 344 ; Farquhar v. Newbury Rural Council^ [1909] 1 Ch. 12, C. A. ; 4 Jtoo. 

Ahr. 7th ed., p. 215 ; 3 Cm. Dig., 4th ed., p. 85. As to righto of way for 
Itf^mmbulations, see Ooodday y, Mif-heU (1595), Cro. Rli». 441 ; Taylor v. 'Devey 
|1K37), 7 Ad. & El. 409; Grant {Sir W,) v. Kearney (1823), 12 Piiw, 773. Aj 
ti> righto of way in favoirr of parishioners or inhabitants of sueciHc districts 
f-'r obtaining water, see Manning v. WaadaU (1836), 5 Ad. A EL 758 ; Rare v. 

Ward (1855), 4 £. A B. 702 ; Smith v. ^Irchibald (1880), 5 App. Cas. 489 ; and 
C'^rnpare Boteler y, Briatow (1476), Y. B. 15 Edw. 4, fol. 29, A, pi. 7 ; Weekly 
V. Wildman (1698), 1 lid. Raym. 405, 407; Harrop v. Hirat (1868), L. li. 

1 Exch. 43. For customa^ rights of the foregoing nature generally, see title 
f 1 trroM AND Usages, Vol. X., p. 243. Compare generally, Abercromhy v. Fermoy 
Tr>wn Oommiasionerat [1900]'*! I. B. 302. 

(c) Highways may he limited to particular kinds of traffic ; see title Highways, 

Btrxetb Aio) Bridges. 

(e) ^arm v. iGr <fc 8on$ (1904). 74 L. J. (ch.) 127, 0. A. ; Skull ▼. OUnkter 
(l»€t4), 16 G. B. (H. a.) 81 ; WUlianu r.J€unei (1867). L. B. 2 0. P. 677 ; iMtoUn 
♦. Wttri (1606), 1 lA. Baym. 76; BmM t. King (1674), 1 Mod. Bap. 190; 

PtM* T. Watem Bail. Oo. (1879), 6 Ex. D. 264. _ 

(/) See, for instance, Bayl^ ▼, Oreat Wettem Bail. Oo. (1884), M Oi. D. 

434, 6. A. ; Coutent ▼, Bo»e (1871), L. E. 12 Bq. 866. Compare Fimk ▼. Qrtat 
Wagkra BaO. Oo., oapra; Unkti Land Oo, r. Onat BaU. Oo,, mpra. 
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Swr. 1. 
Blgbteof 
War. 


Oo-existeiit 
private way 
and highway 


the day (p), certain seasons (h) or periods (t), or to the duration 
of the purposes for which it was created (A:). It may be limited also 
in respect of the part of the area of the servient tenement over 
which it may be exercised (Z). Another and the most common 
form of limitation is in respect of the mode in which the way may 
be used, that is to eay, in respect of the nature of the traffic (m). 
In this respect it maybe limited to foot passengers (n), to men 
driving cattle and other animals (o), to carriages and wheeled 
traffic, excluding cattle and other animals (p), to agricultural 
traffic (g), or to traffic of some other particular nature (r). The 
user of the way may also be limited in respect of its special 
purposes (s), or of the persons who are entitled to use it (f). 

'rhe owner of a right of way cannot in general use the way for 
the service of tenements other than the dominant tenement, that is 
to say, he cannot use the way to go to the servient tenement, and from 
there to a point beyond (f^) ; nor to go to points between the servient 
and the d(jminant tenement (r). Moreover, it has been said that he 
must enter the private way at the usual and accustomed part (x). 

A private right Vjf way and a highway may co-exist over the 

(f/) See CtdUvB v. Slade (1874), 23 W. Ji. 199, where a right of way was created, 
which was only to bo used in the day time. 

(A) Instances of rights of way limited to particular seasons of the year are to 
he found in cases dealing with the tithe owner's right of carrying away the 
tithe. See, Payne v. Prigham (1685), 2 Lut. 1313; ShajKott v. Mugjord 
(1697), 1 lid. llaym. 187 ; Jamee v. Doda (1834), 2 Cr. & M. 266. 

(♦) IIol/inBV. Vertiey (1884), 13 Q. B. I). 304, C. A., where a right of way 
woe claimed for carting away felled timber at intervals recurring about every 
twelve years; see also Pennison v. Carturight (1864), 6 B. & S. 1. 

(A) Ardley v. 8t, Panerjaa (Jiuirdiava (1870), 39 L, J. (CH.) 871. 

(f) See Clifford v. Hoare (1874), L. B, 9 0. P. 362 ; Wood v. Stourhridgt 
Rail. Co. (1864), 16 0. B. (n. s.) 222; Cousena v. AW (1871), L. R. 12 Eq. 366. 
Oompare Kno(e v. Sanaom (1877), 25 W. R. 864 ; Strick Co., Ltd. v. Ciig 
Officea Go., Lid. (1906), 22 T. L. R. 667. 

(th) See, for instance, Jackson v. Stacey (1816), Holt (N. p.), 455; Jveson v. 
Maore (1699), 1 Ld. Raj in. 486, 3 Ld. Ravm. 291 ; Sfaff^mi {Marqufa) v. Coyney 
(1827), 7 13. & 0. 257. 

{it) See, for instance, Coustma v. Iloae,myra; BruuUmy. Hall (1841), 1 Q. B. 792. 

(o) Branton v. Hall, aupra. 

(p) Ballard v. Pyaon (1808), 1 Taunt. 279. 

Iq) Coutling v. liigginaon fl838), 4 M. & W. 245 ; Pradbum v. Moi'ris (1876). 
8 Ch. D. 812, 0. A. ; WinwUdtm and Pvtneq Coitmona Conaervatora v. IHron 
(1876). 1 Ch. D, 362, 0. A. 

(r) Durham and Simdet land Rail. Co. v. Walker (1842), 2 Q. B. 940, Ex. Ch. 

(a) Iligham v. Rahett (1839), 5 Bing. (N. c.) (»22 ; Wimbledon and Putney 
Commona Conaervatora v, Dixon, supra ; Bradhnrn v, Morria, aupra ; Cowling v. 
Iligginsm, aupra, per Lord Abiitqek, C.B., at p. 256. 

(<) for instance, Brtmion v. HaU, aug/ra. C)ompare, however, Baccendalt 
V. North Lambeth Uhared and Radical Club, Lid., [19021 2 di. 427. 

(u) Howell V, King (1674), 1 Mod. Rep. 191 ; braclburn v. Morria (1876), 3 
C)h. D. 812, 0. A ; Finch v» Great Rad. Co. (1879), 6 Ex. D. 254 ; Skm v. 

OlmUter (1864), 16 0. B. (N. 8.) 81 ; Dand v. Kingaeote (1840\ 6 M. & W. 174 ; 
LaivUm y. Ward (1696^1 Ld. Raym, 75 ; Williama y. James (1867), L* R. 2 C. P* 
577; Wimbledon and Putney Cionmons Conservators v. Diaon, supra; Harris y 
Flower dt Sens, Ltd. (1904), 74 L. J. (cm) 127, 0. A. 

{y) SenhouM ▼. Christian (4787), 1 Tenn Bep. 560; Heming v. Burnet (1852), 
8 l^ch. 187. 

(x) V.J?a(2d0i(1816)»5launt 126, per (^LIKBBK, J., at p. 132;but6ee 

South MetfipdUtan Cemetery y^Eden (1855), 16 C. B. 42. The rule is different 
in the case of bighways (Marsholl v. UUeswater Co. (1871), L. E. 7 Q, B. 166, 172 ; 
Berridge y. W(ja^ (1B60), 2 E. F. 208 ; affirmed (1861), 10 C. £. (n. B.) 400). 
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• 

same road {if ) ; and the acqaieition by the public ol a highwn^ 

over a road in reepeot of which a private individual enjoys a right Blgbti ef 

of way does not necessarily destroy the latter’s easement ($). Nor 

does the extinguishment of the public right of way necessarily 

extinguish the private right (a). 

Sub-Sect. 2 . — BighU of Way oaniating hy esrprm Grant. 

562. If a right of way be claimed under an express grant which Nature and 
is actually existing, the nature and extent of the right depends extent ol 
upon the proper construction of the language of the instrument 
creating it (/>). It is for the court to put the true construction upon the 

words used in the grant (o), guided, in the absence of any clear 
indication of the intention of the parties, by the maxim that a 
grant must be construed most strongly against the grantor (d). 

The construction of the grant depends on the circumstances 
surrounding the execution of the instrument (c). Thus, a grant 
of a right of viay per se and nothing else may be a right of foot- 
way or a general right of way or a right to any other kind of 
way, according to the circumstances of the WBo{f). Amongst 
these circumstances the nature and description of the lands or 
buildings comprising the dominant tenement {g)^ and the nature of 
the locus in quo over which the right is granted as it existed at the 
(late of the grant (A), are always very material considerations. 

563. The right granted may be a right of way by the means of Wbstrighti 
access existing at the date of the grant (/), or may be a right of way 

to or from any point of the boundary of the dominant tenement (A). 

(y) BrownUiW v. Tomliman (1840), 1 Man. A G. 484,486; R, v. CVi/Wey (1848), 

12 Q. B. old; A.-G. v. E%her Linofewn Oo., Lid., [IWOl] 2 Oh. C47. 

(z) Duncan v. Loudi (1845), 6 Q. B, 901, 915; R, v. i^hority, Bupra. 

(a) IVflU V. London, TUburg and Southend Rail. Co. (1877), 5 On. D. 126, 0. A. 

(b) Williams v. James (1867), L. R. 2 C. P. 577, 581 ; United Land Co. ▼. 

Greut Eastern Rail. Co, (1875), 10 Ch. App. 586, 590 ; Cannon v. Villnrs (1878), 8 
Uh. D. 415, 420; Hew Jrindsor Corporation v. SUwell (1884), 27 Ch. D. 665. 672; 

Rrunion V. //all (mi), 1 Q, B. 792 ; Wood v. Stour Itr id gt /tail. Co. (1864), 16 
0. B. (N. 8.) 222 ; Milner's Safe Co,, Ltd. ▼, Ureal NorthtTn and City Railway, 

[U)()7] 1 Ch. 20S, 220. See title Deeds and Other Instrumekts, Vol. X.. 
pp. 361, 470. The general wor<l« incorporated by the Oonvoyancing and 
haw of Property Act, 1881 (44 & 45 Viet, c, 41), «. 6 (2), in every oonveyrinco 
iK)t ezpresBiug a contrary intention will pass to the purchaser all ways actual ly 
used by him at the date of the conveyance, though used only by permission of the 
vendor (7nf«maitom/Z Tea Stores Co. v. //obhs. (1903], 2 Oh. 165). See p. 250, ante. 

(c) Williams v. James, supra, at p. 581 ; Oelaym v. Wise (1837), 7 0. A P. 761 ; 

Ooueens v. Bose (1871), L. It. 12 Eq. 366 ; Watts v. Kelson (1871), 6 Ch. App. 

166 ; Wood V. Stourbridge /tail. Co., supra. 

(d) Williams v. James, supra, per Willes, J., at p. 581 ; New Windsor Cf)Tftora- 
turn V. StoveV, supra, at p. 673; Mtaris v. Edgingion (1810), 3 Taunt. 24, per 
Ix)rd Mansfieij^, C.J., at p;«30; Allan v. Qamme (1840), 11 Ad. A JiJl. 759. 

(e) Cwnmm v. Villars, supra, per Jessbl, M.E., at p. 420; Ntummen v. 

Ooulson (1877), 6 Ch. D. 133, 0. A. 

(/) Cannon T. ViUars, supra. 

is) United Land Go. v. Great Eastern Bail. Oo., supra, par "blELum, L.J., at 
p. 590; Allan v. Gomme, supra, per Loid Denman, 0.J.» at p. 772 ; Harris v. 

Flower A Sons (1904), 74 L.. J. (cH.) 127, 0. A. 

(A) Cannon ▼. VUlars, supra, per JESSim, M.E., at p. 420. 

It), Beming v. Burnet (1^2), 8 Exish. 187- 

(A) SouOi MdropoUtan Cmutery Co. v. Eden (1855), 16 0. B. 48 ; Cooke r» 

Ingram (1893), 68 L. T.* 671 ; Sketchley r. Berger (1893), 80 L. T. 754^ 
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EASEMfiNTS AND PrOPITS k PBBNDRE. 

A grant of a right of way to a building used as a factory, or for the 
purposes of any other business which would require heavy weights 
or bags or packages to be brought to it, primd facie includes a righ^ 
to use the way for reasonable purposes sufficient for the purposes 
of the businesH, including usually the right to bring up carts aml'^ 
waggons at reasonable times (Z). A grant of a right of way to a 
dwelling-house pnmd facie amounts to a grant of a right of way for 
all reasonable purposes required fox the dwelling-house, and wouM 
include the right to the user of carriages by the occupant of tla* 
dwelling-house, or a right to have a waggon drawn up to 
door (ni). 

If a grant is made of a right of way over a road which is 
at the time of the grant a metalled road with a pavement on each 
side, the presumption is that it was intended to be used for fool 
passengers, horses, carts, and general traffic, being the purposi 
for which it was obviously constructed. So also a grant of a right 
of way along a piece of land capable of being used for the passage 
of carriages, to a place which is stated on tlie face of the grant to 
be intended to be used for a purpose necessarily or reasonably 
requiring the passing of carriages, must be intended to be effectual 
for the purpose for which the place was designed to be used, or 
was actually used at the time of the grant (^?). 

664 - The natural tendency is to construe a grant of a right of way 
per se as conferring only the right to use the way for the purposes 
for which it would be ordinarily used at the tiine of the grant (e). 

. But if the grant be so worded as expressly to give the fullest 
rights of user to the dominant owner the grant is not restricted 
to access for the purposes for which it would be required at tho 
time of the grant (/>). Thus, if a right of way bo granted for the 
purpose of being used as a way to a cottage, and tho cottage is 
changed into a tanyard, the right of way ceases ; but if there is u 
general grant of all ways to a cottage, the right is not lost by reason 
of the cottage being altered (</). 

A right of way may be created by statute (r). 

Sub-Sect. 3 . — Eights of Way arisihg by Implication oj Law, 

665 . A right of way may arise by implication of law wher * 
both dominant and servient tenements have been in the comtui . 
ownership of one per.'*on and one or other of the tenements b.*- 


(/) CioiTion V. Villars (1878), 8 Oh, T). 413, yxr Jessei., M.B., at p. 421. 

(m) ihid,^ at pp. 420, 421. See also Nrwcomen v. Coulson (1877), 5 Ch. 1). 
133, C. A. 

(n) (hnnon ▼. Villars, sf*pra,per Jessel, M.R., Vt p. 420. 

(v) Ortai Western Railway ▼. Talbot, [1902] 2 Ch. 759, C. A. ; Taff Vale Rdl- 
Co. y. Canning, [1909] 2 Ch. 48; J/lan v. Oomme (1840), 11 Ad. & El. . 
Henning v. Kurnei (1852). 8 Exch. 187 ; Brtmion v. Hall (1841), 1 (i. B. 792. 

( p) Finch y. Great Western Rail. Co. (1879), 5 Ex. D. 254, 261 ; United La ^ t 
Co. y. Crmi Eastern Rail. (X. (1876). 10 Oh. App. 686. 

(g) Henming y^ Burnet^ supra, per VxRKE, B.. atp. 192. 

(r) See, for instance, Admne v. Morilake (1839), 6 Bing. (R. c.) 236 ; White 
IsMon (1859), 6 H. A N. 6S ; Luter v. Lieter (1839), 3 Y. C. (ex.) 540 ; Finch x, 
Qreai Jresiem JSail. Cb., supra: Midgleg y. Richaf^son (1645), 14 M. A W. 505. 
See also Tlulberi y. Dale, [1909] 2 Ch. 570, 0. A. 
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I^u disposed of by him(«). Biphta of way thus arising aro 
either rights of way reasonably necessary for the oomfortublo ocou* Bights of 

pation of the dominant tenement, which only arise upon a grant of 
the dominant tenement by virtue of an implied grant or words 
implied in the grant by statute (0> or rights of way of necessity (u). 

The latter are easements without which it is impossible to make 
any use of the dominant tenement (a), and can arise in favour 
either of the grantee on a disposition of the dominant tenement 
or of the grantor on a disposition of the servient tenement (b), 

566. A way of necessity is a right of way which the law implies Nature of 
in favour of a grantee of land over the land of the grantor, where 
there is no other \vay by which the grantee can get to the land so 
granted him (c), or over the land of the grantee where the land 
retained by the grantor is land-locked (d). Such a way cannot 
exist over the land of a stranger (e). The doctrine which gives 
rise to a way of necessity is based only upon an implied grant 
either by a private individual or by Parliament; so that where 
hind has b(3on acquired after twelve years’ poisession under the 
Statutes of Limitation a way of necessily does not thereby 
arise (/). 

A right of wa 3 ' of necessity can only exist where the grantee 
has no other means whatsoever of reaching his land(<;). If 


(«) BayJeif v. Cheat Weatern RaiK Co, (1SS4). 20 Ob. I). 434, 462, 463, 0. A. 
Tor a case of a ngbt of way uriHing by implicjiiion of law, soo Milntn^a Saft Co*^ 
LiiL V. Gu'at Northern and City Hail way ^ [1007] 1 (.’h, 208. 
it) See p. 251, ante, 

(u) Wheehhm v. Hurrowe (1879), 12 Ch. I). 31,49, 0. A. ; Union I^ighierngt Co, 
V. London (iratring Dock C\>., [1902] 2 Cb. 657, 572, 673, 0, A,; Pheysey v. Vimry 
(1847), 16 M. & W. 484. per Pakke, H., at p. 405, 

(rt) Pheyaey v. Vicaiy, auj/ra, at j). 495. 

(b) Whecltlon v. livrrowa, supra; Jlowfon v. Frearaon 0798), 8 Term Eop. 
60, See, penerally, Clave v. //arr/t/»y (1858), 27 L. J. (kx.) ‘^^6, 292; Hint'hrliffe 
V. Kinnoul {ICurl) (1838), 6 liinf,'. (n. o.) 1 ; Aforria v. }<:ilyno,:on (1810), 3 Taunt. 
24; James v. Plant (18363, 4 Ad, & El. 749, Ex. Ch,; Brttt v. CVoM/#tr ( 1 880), 
5 0. P, I). 376; Watta v. Kehov (1871), 6 Ch. App. 166, 172, 174; Ford v. 
MetTipoliian and Metropolitan Diatiict Rail, Cos, (1886), 17 Q. B. D. 12, 0. A. ; 
Thomas v. Owen (1887), 20 Q. 13. D. 225, 0. A. 

(c) Pomfret v, llicrofi (1(569), 1 Wins. Saund. 321, 323, n. (6) ; Gay ford v, 
Moffatt (1868), 4 Oh. App. 133, 135, 136; Brown v. AUihoji^ter (1887), 37 Ch. D. 
400; / ondon CorporcUion v. Riggs (1880), 13 Ch. D, 798, 807 ; Ahllery, Hancock, 

1893] 2 Q. B. 177, 180, 0. A. ; Proctor v, Hodgson (1855), 10 Exch. 824 ; Pearson 
V. Spencer (1863), 3 B. A A 767, Ex. Oh.; PinningUm v. OaJRand (1853), 
9 Exch. 1 ; Pysr v. Carter (1857), i If. A N. 916; Bullard v. //arrmw (1815), 
4 M. A S. 387 ; Beaudley ▼. Brook (1607), Cro. Jac. 189 ; Jlowton v. Frearson, 
aupra, 

(d) dark v. Cogge (1607), CrS. Jac. 170 ; Staple v, Heydon (1703), 6 Mod. Bop, I ; 

Ckickcater y, Lethbridge Willes, 71, 72, n. ; Pinnint/lon v. Gulland, avpra; 

Pardee v. ^ar (1869), u, B. 7 E<|. 427. If a right of way over the land of a 
Btranger is appurteuant to the laud granted this right would pass to the grantee 
without any express mention of it in the conveyance, and no right of way of 
neoeeai^ would ariae. 

(a) Brown v. Alabaster, supra, 

if) Wilkm ▼. Oreenway (1890), 6 T. L. E, 449. 

( 9 ) Proctor V. Hodgson^ supra; Union Lighterage Co. v. London Graving Ihtk 
Co,^ swpra; IkM v. BureheU (1^2), 1 H. A 0. 113, 122 ; London CorporeUton ▼. 
Riggs (1880) 13 Ch. D. 798 ; Holmes v. Goring (18241. 2 Bing. 76 ; oomtNtta Band 

h.l. — XI, 
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Sect. i. there be any^ other means of access to the land so granted, no 

Bights of matter how inconvenient, no way of necessity can arise ; i<xt the 
Way. mere inconvenience of an alternative way will not of itself give 
rise to a way of necessity (k). It is not necessary in order that a 
way of necessity may arise that the land granted shonld be com- 
pletely surrounded by the land of the grantor (i) if the land be 
partly surrounded by the land of strangers and abuts upon land 
of the grantor (y). Rights of way of necessity may arise upon a 
grunt of a lease as well as upon a grant in fee (k), and also upon 
the disposition of the property by will (Z) ; but not where the quasi- 
dominant tenement and the guost-servient tenement have respec- 
tively escheated into the bands of two several persons upon the 
death without heirs of the common owner (m). 

Bztent of 667. The extent and nature of the right of way depends upon 
iTecwiir. nature of the necessity (n). The purposes for which it may be 

' ‘ used depend upon the facts existing at the time of the grant which 

gave rise to the necessity (o), and are in general controlled by the 
obvious intention, of the grant (p). If a way of necessity arises 
upon a demise, and the lease contemplates the carrying on of a 
particular business upon the demised premises, the way of necessity 
is contined to a way suitable for that business (r/). 


Who nifty 668. Where a way of necessity arises, the grantor or person 

w'^of *** creates the way is entitled to choose the actual part of the 

mcewity. servient tenement over which the way is to be used (r), hut the 
way so selected by him must bo convenient for the grantee (s). 


V. Kivyacote (184(^), 6 M. & W. 174 ; Clarice (1607), Cro. Jao. 170 ; ReitfmhU 
T. Kdwardi (1741), AVilles, 282. 

{h) Dodd V. Durchell (1862), 1 H. & 0. 113, 122 ; London Corporation v. Rijji 
(1880), 13 Ch. D. 788, 807 ; Titchmarsh v. Royston Water Co. (1899), 81 L. T. 
673, where a way of neceasity waa not allowed, although tho only means of 
acoeaa was from a highway in a cutting twenty feot bolow the land. 

(0 Qayford v. Moffait (1868), 4 Ch. App. 133 ; S&rff v. Acton Local Board 
(1886), 31 Ch. D, 679; Holmee v* Coring (1824), 2 Bing. 76. Compare Titch- 
inanh V, Royaton Water Co., «wpm, where this principle appears to have boon 
overlooked. 

(y) Clark v. Coyge, supra; lirown v. Alabaster (1887), 37 Ch. D. 490, 500; 
IHnnington y. Oaliavd (1853), 9 Exch. 1 ; Oayford v. supra ; fJolwes 

V. Cori/sg^ supra ; Serff v. Acton Loral Boards supm. 

(^) Qayford v. Moffait, supra ; Serff v. Acton Local Boards supra^ at p. 684 ; 
Mdlcr Y. Hancock, [1893] 2 Q. B. 177, 180, 0. A. 

(I) Compare Fheysey v. Tiairy (1847X 16 M. & W. 484. 
im ) Proctor v. Hodgson (1855), 10 Exch. 824 ; see per Pahkb, B., et p. 828. 
(ft) Gay/ord v. Moffait, supra ; Holmes v. Oorvtg, sujra ; London Corporation 
T. Riggs, supra; James v. Dods (1834), 2 Cr, & M. 266. 

(o) Oayford v. Moffait, supra; London Ccrpfrhtion v. Riggs, supra, atpp. 80t», 
807; Serff V. Acton Local Board, supra, where a way of necessity arisinJ: 
upon the grant of land to a local authority to be used as Mwage work^ 
was bold to be a way for all necessary purposes in connection with the sewage » 
works. 


(p) dee, for instance, Serf y. Adon Local Boards supra, at pp. 684, 685; 
London Gorporaium y. Riggs, supra, 

{a) Qayford v. Moffait, supra. 

fr) Clark Cogge, awm; Vachor ▼. WeOsiwd (1658), 2 Sid. Ill; BoHon t, 
(1879), 11 Ch. I).%8. 

(a) BolUm T. BoUan, supra. 
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The giemtar bag the rifthtef eeleottoiJvhether tbe^^y ef neoessi^ 
arises in the grantee’s favour (t) or in his own favohr over the lam 
granted away (a). But a way of necessity once selected, whether 
by the grantor or the grantee, cannot be afterwards altered (b). 
The grantee of land cannot have two ways of necessity (^)« 
Nor can he insist as of right to have the way which is the most 
convenient for himself ; for a way of necessity does not necessarily 
mean the most convenient way that could possibly exist (<2)« 

569. There can be no way of necessity unless the necessity 
existed at the time of the grant of the dominant tenement (e), and 
inasmuch as the exigency of the case alone calls it into existence, 
it continues only during the subsistence of the necessity ; that is to 
say» the grant which arises by implication of law is a grant of a 
right of way until such time as the grantee may acquire the power 
from some other source of reaching the fT/^^&^^ominant tenement 
without using the ^aa«i*6erviont tenement (/). If the grantee 
has once acquired such a power he cannot by his own act in 
extinguishing the power revive the way of nece^ssity (j). 

Sub-Sect. 4. — JiighU qf Way claimed by Prescription, 

670. When a private right of way is claimed by prescription, 
there being no express words to construe, the only mode of 
measuring the nature and extent of the right is by having regard 
to the mode of enjoyment, and the way is therefore defined and 
limited by the evidence of uBer(/i). 

If a way has been used for several purposes there may be a 
ground for inferring that there is a right of way for all purposes ; 


(n Clark y. Coage (1607), Oro, Jac. 170. 

(rt) Pucker V. Wdhtead (1658), 2 Sid. 111. 

{h) Pearson y. Spencer (1861), 1 B. & S. fi71, 684; ^orn v. Taylor (1608), Nor, 
128; Deacon v. South Eastern Rail, Co, (1889), 81 L. T. 877 * 

(f) Bolton y. Bolton (1879), 11 Ch. D. 908. 

(«j Pheysey y. Vicary (18*7), 16 M. & W; 484, per AtJi>KKSoif, B., at pp. 4P6, 
** 96 . Compare, however, Brown y. Alabaster (1887), 37 Oh. D. 490 ; Pinnivqton 
V. Qatland (1853), 9 Kxoh. 1, 

(e) Midland Rail, Co. v. Miles (1886), 33 Oh. D. 632. 

(/) Holmes v. Oorintj (1824), 2 Bing. 76 ; Pearsoh*^. f^eneer (1863), 8 B. ft 8. 
761, 767, Ex. Oh. ; Ph^fsey y. Vicary, supra; Reigncdds y. Awards (1741), 
Willea, 282. Compare, howoyer, Proctor y. Hodgson (1855), 10 Exoh. 824, at 
p. 828, where Pakkb, B., and ALDsaso^, B., express^ the opinion that the 
decision in Holmes v. Coring, supra, was probably wrong ; ana see Deacon y 
SoutA Eastern BaiL Co. (1889), 61 L. T. 377, 379. 

(y) Compare Buckby y. Coles (1814), 5 Taunt. 311. 

(A) Howell V. King (1674), 1 Mod, Rep. 190; Lawton y. Ward (1696), 1 Ld. Baym. 
75; Ballard y. Dyson (1808), l^auiit. 279, 283, 286, 287 ; Cowling y. Higginson 
(1838), 4 M. ft 245, 250, 257 ; Waiiams y. James Um), L. B. 2 0. P, 577 ; 
Hew Windsor Corporation y. Siovell (1884), 27 Ch. D. 665, per NOETH, J., at 
p. 672 ; Wimbledon and Putney Common Conservators y. Dixon (1875), 1 Ch. D. 
362, C. A. ; Bradhum y. Morris (1876), 8 €8u D. 812, 0. A.; ilighum r. RaheU 
(1839), 5 Bing. (w. O.) 622 ; United Land Oo, y. Great Eastern Rail, Co. (1875), 
10 Oh. App. 586, per MellKsh, L.J., at p. 690: ** Where a way is claimed 
^uer the purposes for which the way may be used is limited by user ; lor w4 
^iKSt iuage from Uie way in which it has been used what the purpodsi wtie 
for whidi the party claiming has gained the ^ht.*’ Compare Bl^n SMUdaa 
(1874), 80 L. ,•£ 757 ; Stolt y. Stott (1812), 16 &it, 848. -V. ' 
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smt. 1. but evidence of user for one purpose, or for partioular purposes 
BJgbts of only, will not give rise to such an inference (>)• 

Way. A right of way cannot be acquired under the provision of ttie 
Prescription Act, 1882, over land which is held by a tenant under 
a lease for lives {j). 

Sub- Sect. 5. — Right to Deviate. 


Obatreetioii 671. If the Owner of the servient tenement places an obstruction 
by AerTient across the way, the owner of the dominant tenement may, if the 

owner. obstruction does not allow of easy removal, go round the obstruc- 

tion so as to connect the two parts of the way on each side of the 
obstruction (fc), and for this purpose may deviate over any part of 
tho servient tenement, provided he does so in a reasonable 
manner (0- The question whether or not the exercise of this right 
of deviation is reasonable is a question of fact, depending upon the 
circumstances of the particular case and having regard to the nature 
of the locus in quo and the extent of the right of way (m). The right 
to deviate is confined to the land of the servient owner (n). The 
right of deviation- over the servient tenement continues so long 
as the obstruction remains (o). It is not incumbent upon the 
dominant owner to enter into litigation in respect of the obstruction 
so as to protect his original right of way (p) ; but long acquiescence 
in the continiTance of the obstruction, and long user of the substi- 
tuted way, may render it difficult for the dominant owner to insist 
upon tlie removal of the obstruction (q). The court will assist the 
dominant owner in the protection of the substituted way, even 
although he may still have a right to enforce the removal of the 
obstruction (r). 


(i) (hnviwg V. IliggwBon (183S), 4 M. & W. 256 ; Dare v. Jleathcote (18p6), 
25 Ij. J. (ex.) 245. For cases relatiiio: pre&crijitive claims to of way 

^i^niu'Tnlly, SCO J.awton v. H'ar<7 (161)6). 1 lA Rayin. 75 ; llallard v. (1808), 

1 Tuunt. 279; Bright y. Ua/Aw (1S34), 1 Or. M. & II. 211; Codling y, Johmon 
(1839), 9 13. & 0. 933; Cowling v. Uiggimon, eiipa ; Kmlcnh v. Nevile (1846), 
6 M. & W. 795 ; Lawson y, Langleif (1836), 4 Ad. & El. 890; Dare y, tfeath- 
cvte,, sufvra; A*, v. CJutrlry (1846), 12 Q. 13. 615 ; IVnuhhdon and Putney Common 
i\mf>eri'ators v. Dixon (1875), 1 Ch. 1). 362, C. A.; Dradharn v. Morris (1876), 
3 Gh, D. 312, 0, A.; Oay/otd v. Mojfat (1868), 4 Ch. App. 133; Hollins v. 
Vrrney (1884), 13 Q. B. D, 304, 0. A.; Symons v. Leaker (1885), 16 Q. B. D. 
629; Gardner v. Iludgsim^a Kingston Drewtry Go., [1903] A. C. 229; Kilgour 
V. Gaddes, [1904] 1 K. B. 457, C. A.; Dam}>€r v. UasseJL [1901] 2 Ch. 350. 
Foi oases relating to claims to rights of under the doctrine uf a lust modem 
grant, pee Ihlnrts v, dames (1903), 89 L. X 282, 0. A. ; liulhert v. i>a/e, [1909] 

2 Ch. 570, G. A. 

(i) Dright v. Walker, supra. Compare Symons v. Leaker (1885), 15 Q. B. D, 
629. 

(/f) Selby y, Neitl^old (1873), 9 Ch. App. Ill, 114. As to deviation generally, 
see title Highways, Stheei’s and Buidoes. 

(/) Hawkins y. Carbines (1857), 27 L. J. (EX.) 44. 

(mj I bid, 

(n) Were it otherwise the deviation would be a trespass as against another 
landowner. 

(o) Reignolds v. Edwards (1741), Willes, 282; Lovell v. Smith (1867), 3 C. B. 
(n. b.) 120; Dawes v. Hawhim (1860), 8 0. B. (n. s.) 648; Selby v. HeUl^cid, supra. 

(p) Sdhy Y. Nettle/oldi supra, 
fj) fbid, 

yjibid. 
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?A11T V, — ^PaRTICDLAR 


572. If the way has become impassable from some other caoie 
than the act of the serrient owner, the dominant owner is not 
entitled to deviate (») even over land belonging to the grantor of 
the way (t). 

SnB.SEOT. 6, — Per»(m$ mtitled to ute a RigM qf Way. 


Seor.i. 

BUkteof 

Wagr 

impMsable. 


573. The determination of the question who is entitled to use a wbo m »7 
right of way depends upon the nature and extent of the right («). uj«aright 
If the right be created by grant, the pernons or classes of persons ® 
entitled to use it may be expressly limited by the terms of the 
instrument (a ) ; a grant of this kind being construed, not strictly, 
but in accordance with the apparent intention of the parties 
As a general rule, the persons or classes of persons entitled 
to use the right must be ascertained by construing the instru- 
ment having regard to the general circumstances surrounding 
the execution of the grant (c). The most important of these circum- 
stances are the nature of the lo<ru$ in quo over which the right is 
granted (d), and the nature of the dominant ^tenement, and the 
purposes for which that tenement is, in the contemplation of the 
parties, intended to be used («). In the ordinary case of a grant of 
a right of way to a house which may only be used as a private 


(f) Bullard v. Harrum 4 M. & 8. 387 ; Taylor v. WhW hmd (1781), 2 

Dollar, (K.B.) 746 ; Pom/rtt v. 1 Whim. Saund. 321, 322 a, b, 0, n. (3), 

whfH'e It is pointed out thut in 2 Bl. Com. 30 (Int od.) and in Com. Jdg. 
** Chimin " (D, 0) an opinion is expresse^l that the rif'ht to deviate beoause the way 
has become impassable from some cause other than the obstruction of the servient 
owner extends to private ways, but that the authorities cited in support of this 
opinion do not wairaut it, as they seem only to relate to public ways (Uunamb'B 
Case (1(334), Cro. Car. 36(3). 

(0 Taylor y, Whttehmd, supra; Bullard v. Harrison, supra. As to the right 
of persons using a public way to deviate where the road is impassable, see title 
Eiohways, Stheets and Bhidoes. 
iu) Cannon v. VUlars (187«), 8 Ch. D. 416, 420, 421, 

(a) See, for instance, Urunion v. Hall (1841), I Q, B. 7yj. 

\b) Mitcalfe y. Westaway (1864), 34 L. J. (o. p.) 113, Bydbs, J., at p. 116. 
In this case a reservation of a right of way in favour of ** asMigns was held to 
allow of other persons using the right who were not assigns in the strict 
legal interpretation of the word ; but a reservation of a right to hunt, fowl, fish, 
hawk and set in favour of a grantor, his heirs aAd assigns, attendants, game- 
keeper and servant does not include his licensees ( /feyno/ds v. Moore, [1898] 
2LE. 641). 

(c) See Buxp7idule y. North Lambeth Liberal and Radical Club, Ltd,^ [1902] 
2 bn. 427 ; Milner's Safe Co,, Ltd, y, Oreui Northern and City Railway, [1907] 
I Ch, 208, 220. 

(d) Canmm y, VUlars^ supra, 

(e) Thus, in Thornton y, LitiU (1907), 07 L, T. 24, a grunt of a right of way to 

the owner of the dominant tenement for her sthI her tenants, vbtitorB, mid 
aervante " was held a right of way for her pupils, the dominant tenement being 
a school at the time of me grant. Soe also Bojcendale v. North Lambeth Liberal 
and Baiiad Club, Ltd,, supra, where ft grant of a right of way to premises 
used as a club was held to extend to members of the but a grant ol 

the use of a garden to lessees, sub-lessees, tenants, families ai«ii friends, ^s not 
extend to members of a club although rdsdaoX {Keith y. Twedteih Century OUfh, 
Lid. (1904), 73 L. J. (ch.) 646); see also MUner's Baft Co,, Ltd. v. (Treat 
Korikm% and City Railway, mipra, at p. 227, where it was held that the eoaver- 
non ^ a dweUing-hoq|W into a railway station and the consequent user of the 
way hy the passengers could never have been oontempUted. 
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SHOT. 1, dwellingxliouBe, the way may be used by, and the right wcMids 
Rightfef to the grantee, and to memners of his family, servants, visitoro, 
Wsf. guests, and tradespeople, even though none of these persons be 
' expressly mentioned in the grant (/). The owner of the dominant 
tenement may use a right of way thereto, even though he is not 
in possession, for the purpose of viewing waste, demanding rent, 
removing an obstruction, or other similar purposes (y). 

SuB'Seot. 7. — CcMtruction and Eepair^ 

OonitructloD. 574. In general tbo grantor of a right of way is under no liability 
to construct tlie way (/i). The grantee of a right of way has a ri};bt 
to enter upon the land of the grantor over which the way extends 
for the purpose of making the grant effective (i). Thus, if a right 
of way for carriages is granted over a field to the grantee's bouse, 
the grantee may enter the field and make over it a formed roadway 
suitable for supporting the ordinary traffic of a carriage way (A:). 
But the grantee may only construct such a way as is suitable 
to the right granted him (i), and the necessary works must be 
executed in a reasonable manner, and with ordinary skill and 
2 )rudence (m). The methods of construction which the grantee 
may employ are not confined to the methods existing at the time 
of the grant (n). 

Bepeir* 575. As a general rule the owner of the servient tenement is 

under no liability to repair the way over which a right of way has 
been granted (o), for such a liability is not a condition incident by 
law to the grant of a right of way ; nor is it even a legal obligation 
incumbent on the grantee (p). The person entitled to the use of 
the way must do such repairs as he requires ( 5 ), and he has a right 


(/^J Baxmdale v. North Lambeth Lil>eral and /Radical Club, Ltd*, [1902] 
2 (’ll. 127, per Swtnfen Kady, J., at p. 429. 

(0) Proud V. IJolh'i (1822), I B. & 0. 8. 

(A) Newcomen v. (1877), d Ch. D. 133, 143, C. A. ; Osbomv* Trtac(1837), 7 

0. & P. 7C1 ; Ingrain v. Morecra/t (1863), 33 Bt*av. 49 ; Duncan v. Louch (1845), 

0 Q. B. 904, 909. 

(•} Nnuromen v. Couhon, supra; Oerrard v. ConJi-e (1800), 2 Bos. & P. (N. B.) 
109; Seuhouee V. Ckrietian (1787), 1 Term Bep. 500; Abeony, (1823), 

1 B. & 0. 195 ; Ingram v. Jlforecro/i, eujpra ; Tomlin v. Fuller (1609), 1 
Mod. Rep. 27. 

(/r) Nevh'tfmen v. Couhon, supra; see also Oerrard v. Cooke, supra, wlier« 
it \7a8 held that a grant of a right of way to a houfae gave the grantee a 
right of laying down Oagstones in front of tiio door of the house; Senhoussy. 
Obitsfmn* supra, whoj*e a grant of a conveiiiout way for carrying coals was held 
to entitle the gmutee to make a framed waggon wi|y for the purpose of canyiiig 
the coal. 

(1) Bidder y. North Btaffordehire Bail* Co, (1878), 4 Q. B. D. 412, 0. A. 

(w) Ahenn y. Fenf on, supra. 

(n) Smhouse y. Christian, supra, at pp. 507, 609 ; Band y* Eingscote (1840), 
6 M. AW. 174. 

(o) Tosufpr y* Whitehead (1^81), 2 Dong. (k. b.) 746, 749; Pemfrat y. Ricroft 

S G69), f Wins. Saimd. 821, 322; Ingram y* Morecrajl, supra; Idiller t. 

uncock, [1898] 2 Q. B. 177, 181, 0. A. ; Jones y. Pritchard, [1908] I Oh. 
«a0. 638. 

(p) Duncan v. Louch, supra, per ColebIdqb^ J., at pp. 909, 910, 

(g) Taylor v. Whiteheai, supra, per Lord MABSvrlmn, at p. 749 ; MfUhr ▼. 
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of entry upon the servient tenement for that p«rp09d(r)« The Ti 0 k Mor, i. 
of repair is not limited to making good the defects in the origini^ of 

soil by subsidence or other natural causes, but includes the riglU of W|f« 
making the road reasonably fit for the purpose for which it was 
granted (s). The servient owner is not prevented from doing acts 
on his land the result of which may be to render the repair of the 
way more expensive (0* 

676. The grantor may, however, expressly bind himself by ObiiimtlcMito 
agreement to repair the way(<i). Again, the person entitled to 

a right of way may be subject to a liability to repair arising 
from the terms of the grant, either express or presumed ; for the 
grantor of the right of way may annex to the right the qualification 
that the grantee and his successors in title must repair the way, 
and thus create a conditional easement ({/). This obligation would 
appear to be capable of being imposed as an incident to the ease- 
ment itself, and not merely as a liability resting solely upon a 
covenant running with the land and the easement (c). For it is 
clear that in the converse case the owner of the, dominant tenement 
may, under the doctrine of prescription, claim to have the way 
repaired by the servient owner id) ; and there appears to be no 
reason why a like obligation should not be cast upon the dominant 
owner. The fact that the doctrine of prescription is applicable to 
such a case shows that the riglit or obligation does not rest on a 
mere covenant running with the land, inasmuch as prescription 
always presumes an absolute grant, and notice is immaterial (s). 

Sub-Skot. 8. — I)Uiurhane€ of Rights of Way, 

677. Any wrongful interference with a right of way constitutes wimt 
a nuisance (/). As, however, a right of way never entitles the 
grantee, or those lawfully using the way under the grant, to the 
exclusive use of the land over wliich the way exists ^), it is not 
every obstruction of the way which amounts to an unlawful 
interference No action will lie unless there is a substantial 


Hancock, [1893] 2 Q. B. 177, 181, C, A. ; Ingram v. Moreernft (1863), 33 Boav. 49 ; 
Hitler v. Smith (1790), 3 Term Bep. 706 ; Duncan v. Jiuuch (1846), 6 Q. B. 904, 909. 

(r) Li/orcTs Case (1614), 11 Co. Rep. 46 b, 62 if; Hudgaan v. Field (1806). 
7 Elast, 613 ; Newcomen v. Coulaon (1877), 6 Ch. D. 183, 143, 0. A. ; Qoodhtirt 
V. UyeU (1883), 26 Ch. D. 182; Ihencan v. Conch, supra, 
if) Neirrttmen v. CtmUon^ supra, per JbS 8£L, M.R., at pp. 143, 144. 

{tj Birkenhead Corjwration y. London and North Western Rail, Co, (1886), 16 
Q. B. D. 672, C. A. 

fa) Taylor v. Whitehead (1781), 2 Doug. (k. B.) 745, 749. 

16 ) Duncan v. Lonch, supra. 

(c) Duncan v. Louch, sSpra ; but see the dicAum of WlOHTMXW, X, 
at p, 913. 

(d) RitleT v. Smithy supra; Pom/ret ▼. Ricroft (1669), 1 Wms. Sauntl. 321, 
322 a, b, c. n. (3); 2 Wms. Saund. 113 a, n. (1). 

(e) See p. 247, ante. 

If) Lane ▼. Capssy, [1891] 8 Ch. 411 ; Thorpe v. BrumftU (1873), 8 Oh, 
App. 650. . ^ 

(g) Skeichley v, Rwer (1893), 69 L, T. 754, 765; Clifford v. Noare 
L. !L 9 0 . P. 362 : Stridi A Co., Ltd., v. (% 0Jke» Co., Ltd. (1006), 22-^. K & 
8 W ; Evtbm w. Bamboro. (I860), 2 F. & F. 218. , : 

{k) 3Wp« V. Brvmfttt, tvpra, when Jairs, L.J., at p. 696, aaid : ^ SappoM 
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Sect. 1. interference with the easement granted (i). The effect of a grant 
Rights of of a right of way differs in this respect from a grant of the soil 
Way. of the way; for in the latter case the slightest interference is 

a trespass. 

The question whether any particular interruption amounts to 
an unlawful interference depends upon the nature of the right of 
way and of the locus in quo, and upon the general circumstances of 
the ca 8 e(/c). Any disturbance of a way is unlawful which renders 
iho way unfit for the purposes for which it was granted, to the 
injury of the person entitled to the way(Z). Thus, there would 
be an unlawful interference if the way be so damaged by vehicular 
or other traffic that the grantee is unable to use it (m); or if the 
way be either wholly (w) or partially obstructed by being built 
upon (o), or if the servient tenement be ploughed up so that the way 
cannot be U 8 ed(p). 

'I'be nature of the remedy is the same whether the way was 
created by express grant or by way of reservation, or is claimed 
under the doctrine of prescription ( 3 ). 

Abatement. 578. The grantee of a right of way may abate the nuisance 
arising from the obstruction of the way, whetlier in whole or in part, 
by removing the obstruction, or by removing so much of it as will 
enable him to enjoy his right (r). Even if the obsiruction consist 
of an inhabited house, the owner of the dominant tenement may 
remove it, i)rovided proper notice has been given and request has 
been made for its removal (s). 

one peri^on lenvos a wheelbarrow etandinp^ on a way, that may cauHe no 
opi'rociuble inconvonieiice, but if a hundiecl do so, that may cause a serious 
inconvenience, which a person ontitle«l to the use of the way has a ri^ht 
to prevent.” Ae to interferences with easements generally, see p, 330, 

fiOfft. 

(i) Shetchlty v. Beryer (1893), 69 L. T, 764, SriRUNO. J., at p. 766. See 
also Chfford v. Jloare n874), L. li. 9 C. P. 362; IJutton v. Ilumhoro (1860^, 
2 F. & k 218; and Puaiu v. Pefel (1891), 64 L. T. 134. 

{/c) Shoesmith v. Byetlcy (1673), 28 L. T. 663 (carts standing for short periods 
upon a way where theie was no room to pass them were held to bean obstruction 
which the dominant owner could have removed immediately); Cannm v. Villart 
(V878), 8 Ch. D. 416; Skcichlty v. Berper, »upra (a right of way granted over a 
strip of land broadening out at certain parts was held to give a right of way 
ovei the whole of the broad portions). See also Hanling v. Wilson (182.3), 2 
B. & C. 96, and Cliffurd v. Boars, supra, where a protruding portico with 
columns the bases of which rested on the way was hold to give no cause of 
action, although the riglit of way had been granted by specific measurement. 

(/) Lawton v. Ward (1696), 1 W. Kavm. 76; 2 liolL Abr. 140; Thorpe v. 
Brum(Ut (1873), 8 Ch. App. 660; tkillips ▼. Trteby (1862), 8 GiflL 632; 
Bhoesmith v. Byerley, supra, 

(m) LaioUm v. 11 ard, supra, 

(;#) Lant* v. Capfify, [1891] 3 Ch. 411; Phillips v. Trsthy, supra, 

i o) Bhti’hlry V. Derysr, supra, 
p) 2 Roll. Abr. 140. 

(o) 1 Roll Abr. 109; Com. Dig. tit Action on the Case for Disturbance 
(A. 2). 

(r) Lana ▼. Oapssy^ supra; see also Batcn*s Case (1610), 9 Co. Bep. 63 b, 
64 b, 

(«) Loner, Capsey, supra; see also Davies v. WUliarM (1861), 16 Q. B. 646; 
JPerry v. FUzhowe (1846), 8 Q. B. 767 ; Jones v Jones (1862), 1 H. & 0. 1, and 
pet tatle Nuxsanok. 
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The remedy of abatement may be adopted even although the 
servient tenement be in the bands of a receiver appointed by the BtadAs of 
oonrt (e). The fact that the court has refused an application on way. 
the part of the dominant owner for a mandatory injunction for 
the removal of the obstruction does not necessarily prejudice his 
right of abatement (a). 

579. The person entitled to a right of way may also sue for an Action, 
injunction to restrain obstruction ot the way or for damages. If he 
in fact suffers no damage by the obstruction, nominal damages only 
will be awarded, and an injunction will be refused (b), 

A person who in purported exercise of a right of way makes Kxcessifo 
an excessive user of the servient tenement commits a trespass (r), uner. 
and may be restrained from so doing at the instance of the servient 
owner (d). Such trespass, however, gives no cause of action to 
persons who are not entitled to use the way and are not interested 
in the servient tenement (e). 

A person interested in reversion or remainder in the dominant Who maj 
tenement cannot sue for the protection of a rig];^t of way unlesB the 
obstruction be of such a nature that it either permanently injures 
the estate or operates as a denial of right (/). 

A person interested in reversion or remninder in the servient 
tenement cannot sue for trespass done under an alleged right of 
way, because the harm done to the tenement is not of a permanent 
nature, and because acts of this nature cannot operate as evidence 
of right against a person who lias no present remedy by which he 
can obtain redress (^). 

Sect. 2, — Light. 

Sub-Sect. 1, — Nature of the Right to Light. 

680. The owner of land has not at common law any r!<,'ht to No natund 
light ; for the general doctrine of law with respect to land is that ^****^ ** *^***** 

(t) L*ine ▼. Capeeg, [18911 3 Oh. 411. But the dotoioaiit owner in eiich n cane 
ought first to obtain the leave of the court to procooii by the roincfly ot 
abatement. ITie court will grant leave unless it is perfectly clear that th*^i c is 
DO foundation for the claim (Randfield v. Itand/teld (1861), 3 De Q. F. & J. 766, 

771. 0. A. ; Afiael v. Smith (1804), 9 Ves. 335, 340), 

(a) Lane v. Uapafy^ aupra. 

(b) Behrens v. Richards, [1^5] 2 Oh. 614; and see title Injunction. 

(c) Milner's Sa/e Co., Ltd. v. Great Northern and City Railway, [1907] I CJh. 

208, 228. 

(d) As to excessive user of a right of way, see Gay ford v. Moffait (1868), 4 Oh. 

App, 133 ; Harris v. Flower A Sons (1904 J, 74 L. J. (CH.) 127, 0. A, ; Milner a Snfe 
Co., Lid. V. Great Northern and City Rauway, supra; WilHams v. James (1867), 

L. B. 2 0. P. 577 ; Bradbum ▼. Morris (1876), 3 Oh. I). 812, 0. A. ; Finch v. 

Great Western Rail. Co. (1879), 5 Ex. D. 254 ; London Corporation v. Riggs 
(1880), 13 Oh. D. 708. 

(«) Milner's Safe Co., Ltd. v. Great Northern and City Railway^ supra, at p. 228. 

(/) Hupwood V. SchoJlM (1837), 2 Mood. & R. 34; Kvlgill v. Moor (l850), 

2 (j. B. 364 ; see also Proud w. Hollis (1822), 1 B. & 0. 8, where it was held that 
the landlord of the dominant tenement might use the way for the puriKises of 
removing an obetruction ; Baxter v. Taylor 4 B. dt Ad. 72 ; Bw v. Midland 

Baa. Oo ( 1861 ), 10 C. B. (ir. s.) 287 ; Bower v. HiU (im), 1 Bing. (JT. a) «49, 

M5 : ShadweU v. BuBMrwon (1831), 2 B, ft Ad. 97. 

(,} Bas/kr ▼. Taytor, .wjpfa ; ma tlaa PrMcriptioD Aet. 1892 (2 4i 8 Will. 4, 

•> . 1 J. a 
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tfveryotie may build upon or otherwise utilise his own land* regard* 
less of the fact that his doing so involves an interference wit£ the 
light which would otherwise reach the land and buildings of another 
person (h)» Every man may open any number of windows looking 
over his neighbour’s land (t) ; for the interference with a neighbour’s 
privacy {k), or with his prospect (0> gives tlie latter no cause of 
action in the absence of other circumstances (m). On the other 
hand, the neighbour may by building on his own land obstrnct 
the light which would otherwise reach the other’s windows 00* 

581. The easement of light is frequently spoken of as the ease- 
ment of ** light and air,” as though the right to light and the right 
to air were inseparably connected. They are, however, wholly dis- 
tinct (o), and, although orders for the protection of light formerly 
included the protection of air as well, this practice has now been 
abandoned (p). 

The easement of light is a negative easement or a species of 
negative easement (q). It is a right acquired in augmentation of 
the ordinary rights incident to the ownership and enjoyment of 
land (r), and may be defined as a right which a person may acquire, 
as the owner or occupier of a building with windows or apertures, 
to prevent the owner or occupier of an adjoining piece of land from 
building or placing upon the latter’s land anything which has the 
effect of illegally obstructing or obscuring the light coming to the 
building of the owner of the easement (a). 


(/<) Taphng v. Jonea (1665), 11 H. L. Cas. 290; see also Uiygins v. BetU, 
[1905] 2 Ch, 210, 214. 

(t) Chandler v, lliompson (1811), 3 Camp. 80; Aldrtd'a Case (IGIO), 9 Co. Eep, 
57 b, 58 b. 


Tttimer t. Sponn^r (1861), 1 Drew. & Sm. 467 ; and see p. 329, pott. 

A.^0. V. Doughty (1752), 2 Ves. Sen, 453; Knowha v. Richa^aatm (1670), 
3d. Rep. 55; Fiahmtmgera' Co. v. Eatti India Co. (1752), 1 Dick. 163. The 
obutnictiou of the view of bueinoss prenii^os is not actionable {Smith v, Oioen 
(1866), 35 L, J. (cn.) 317 ; Butt v. Imperial Qaa Co, (1866), 2 Ch. App. 158 ; and 
see p. 329, poat), 

(m) Mavnrra (ZfOrtf) v. Johnatm (1875), 1 Ch. D. 673 (privacy); Tiggott v. 
Stratton (1859), 1 Do G. F. & J. 33, 0. A. ; IVestern v. Macdernwtt (1866), 2 
Ch. App. 72 (pros^neot). 

( 92 ) TapHng v. uonea, sapra^ per Lord Cranwortii, at p. 311. It is within the 
j>ower8 of a railway company {Bonner v. Great Weatem Rail. Co. (1883), 24 
Ch. 1). 1, 0, A.) or a borough council {Raddington CoiyKirMon v. A.-C?., 
^1906] A. 0. 1) to erect a hoarding to prevent the acquisition of a right to 

to the easement of air, see p. 326, poat. 

(p) ■ V. Bower (187d>, 44 L. J. (oH.) «25, 628, 0. A. 

( 7 ) 4 ^otham V. Ri/son (1857), 8 E. & Ih 123, Ex. Ch,, per BaAlfWBTX, B., 
at p. 147 r%i)alton v, Angus (1881), 6 App* Cas. 743, per Loi-d SELBOtuffi, L.O., 
at pp. 794, \ 793 ^ and per Lord Blackburn, at p. 823. See also Smith v, 
Kenrim (I84i 7 C. B. 516, 566, 566; Golla v. Home and Colonial Stores, 

179 , psr liord Macnaghten, at p. 185. For varioas fonn« 
in connection ith easements of light, see Eucyolopsedia of Fonns, Vol. V.# 
pp. 528- 531. ^ ^ 

(0 ^ V. n905] 2 C?1 l 210, at p. 214. 

[a) Cotla V, and Wonial Storta^ LUi.^ aupra^ per Lord MAGNAGBrEK, 

at pp. 185, 186; ^ Brewery Go. v, Tmnani (1873), 9 CL App. 

•li, per Jajibs, at pjS* 216, 217. The nature of the easement of 

ugnt, when groun^ upon a prescriptive title, has recently been fully 
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SB2. Whim tb« owner of the dominant toooment has ao^hjbred 
the right be has a house or other buildit^ with an easemeot of 
light attached to it(t). It is a right to be i^oteeted from a 
particular form of nuisance (w), and unless the interference with 
the light coming to the dominant tenement amounts in law to an 
actionable nuisance, the owner of the dominant tenement has no 
right against the person who interferes with the light («). Any 
substantial interference with his comfortable use and enjoyment of 
his house according to the usages of ordinary persons in the locality 
is actionable as a nuisance at common law(b). The di^ferenco 
between the right to light and idie right to freedom fi^om smell and 
noise is that the former has to be acquired as an easement, in 
addition to the right of property, before it can be enforced; the 
two latter are ab initio incident to the right of property (c). The 
wrong done is, however, in both cases the same, namely, tlio 
disturbance of the owner in his enjoyment of his house (d). 

The mere interference with the light coming to Uie dominant 
tenement, or the mere fact that after the interference complained 
of the owner of the dominant tenement has pot so much light as 
before, does not of itself constitute a unisauce (e). 


dtscufised by the Houpe of Lords in CoiU Home ami Colonial St<*re$t Ltd,^ 
[1904] A. 0. 179. Lord Maonagutkn, at p. 189 of the report, points out ihAi the 
reported oases on the question of liRhi in recent times are uot altogether con* 
sistent, and that there seem to have been two diverg»^nt views, neither of whu h 
is absolutely accurate — the one that the right acquired by so-called statiibiry 
prescription is a right to a oontiniianoe of the whole, or substantially the whole, 
ught which has come to the windows during twenty yeai’s ; the other that the 
right is limited to a suffifient quantity of light for ordinary purposes, [t 
follows, therefore, that xnhance cannot oe placed upon many reported cases in 
‘^the embarrassing chain of authority.** For oases where the first of these 
two divergent views was taken, see p. oOO, note (Ac], post. The following oases, 
which have either been expressly approved tne House of Lords in Colls v. 
Home and Cohntal Storee, Ltd., supra, or contain passa^s in agreement with the 
definitions contained in the last-mentioned case, may Be refers to for judicial 
dicta from which the nature of the easement of light ma> best be ascertained: — 
Aldrod's Case (IfilO), 9 Co. Rep. 67 b ; Fishmongers* Co. v. Fast India Co. (1762), 1 
Dick* 163 ; Tabling y. Jonu (1866), 11 H, L. Cas. 200; Back y. Siactu (1826), 2 
0. & P. 465 ; ClaThe y, Clark (1866), 1 Ch. App. 16 ; Hobson y. W/iUtingham 
(1866), 1 Oh. App. 442; La^franchi y. Mackenzie (1867), L, R, 4 Bq. 421; KfJk 
y, Feoreon (1871), 6 Oh. App. 809; City of Lemdon Brewery Co. y. Tennant 
(1873), 9 Ok App. 212, par Jambs, L. J., at pp. 216, 217 ; Mcdesiaeticat - 
missionots far England v. Aino(1880), 14 Oh. T>. 213, 0. A. ; Scott v. /'a;^>e(1886), ) I 
CJh. D. 664, 671, 0. A ; Harru y. Ce IHnna (1886), 33 Oh. D. 238, C. A. ; Fine v. 
Jolhf^ [1906] 1 Ch. 480. C. A. ; affinaed soh nom. Jolly v. K*nf. [1907] A. C I : 
Ambler v. Uordon, [1906] 1 K. B. 417 ; lliggtne v. HeUe^ [1905] 2 Ch. 210, per 
Farwell, J., at pp. 214, 216. 

(t) Higqine V, Bette, supra, per Farwell, J., at p. 214. 

(uj Colls y. Home and Colonial SP/ree, Lfd., [1904] A. C. 179, 212. 

(а) Cdtle V. Home and CuU^mal Stares^ Ltd., suftra: Fishmongers' Co. v. Emi 
India Co., supra; Higgins y. Betts, supra, per Farwell, J., at p. 215. 

(б) Higgins y. hetls, supra, at pp. 214, 216; Fishmongers* Co. y. Fast a 
Co., supra; Cdls v. &tme and Colonial Siwes, Ltd., supra, per Lord 

ai p. 204, and per Lord Limdley, at p. 210. 

(c) Uiifgins v. B^tts, supra. 

(d) Ibid., at p. 216. 

(s) See Fiahmongers* Co. ▼. East India Co,, supra, [ter Lora IIai I WICKX, L.C., 
At p* 166; Bade y. Stacey, supra, per Bbst, C.J., at p. 466 ; Calls t* Home and 
(kimisd Stores, Lid., supra, «t pp. 186, 187- 
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683. The easement of light does not consist in a right to have 
a continuance of all the light which has previously come to the 
windows of the dominant tenement (/). The test whether the inter- 
ference complained of amounts to a nuisance is not whether the 
diminution is enough materially to lessen the amount of light 
previously enjoyed, nor is it entirely a question of how much light 
is left, without regard to what there was before, but whether the 
diminution (that is, the difference between the light before and 
the light after the obstruction) is such as really makes the building 
to a sensible degree less fit than it was before for the purposes of 
business or occupation according to the ordinary requirements of 
mankind (g). 

What the dominant owner is bound to show in order to maintain 
an action is that the interference is such an obstruction of light as 
to interfere with the ordinary occupations of life (h). In other 
words, the nature and extent of the right is to have that amount 
of light through the windows of the dominant house which is 
snlhcient, according to the ordinary notions of mankind, for the 
comfortable use and, enjoyment of the house as a dwelling-house, if 
it be a dwelling-house, or for the henehcial use and occupation of 
the building if it be a warehouse, shop, or other place of business (t). 

'(’he rule that the easement of light does not give to the dominant 
owner a right to ail the light coming to the windows of the dominant 
tenement applies whether the easeinent is based upon the doctrine 
of prescription at common law or is claimed under the provisions of 
the Prescription Act (/c). A nuisance, however, is caused by the 


(/) V* Colonial Stores^ Lid,t [1904] A. 0. 179, ppr Lord 

Macnaotiten, at p. ISO ; yMnumyers* Vv, v. India Co, (1752), 1 Dick. 163; 
Burk V. SUirty (1S26), 2 0. & P. 465; Anker%Qn v. [1906] 2 Ch. 644; 

affirmed ou the fnote, [1907] 1 Ch. 676, C. A. 

(g) ColU V. Home and Volcmial tiioree^ Lid., $npra, ‘per Lord Lixdley, at 
p. 210; “ In applying the rule laid down in Kelk v. Bear$on (lS7l), 6 Ch. App. 
809, it ill iinpo86ihie to avoid oonsidaring how nmeh light t« left and where it 
comes from. But the question to be decided is not bow muob light is left, but 
whether the plaintiff has been deprived of so much as to constitute an actionable 
nuisance’*; and see per Lord Davey, at p. 198 ; KiM v. Jollg, [1905] 1 Ch. 
460, C. A., per Vauquan Williams, L.J., at p. 490; affirmed, nom. Jolly 
V. Kine, [1907] A. 0. 1. Farwkll, J., in Hiygim v. BHU, [1905] 2 Ch. 210, 
at pp. 215, 216, seems to have thought that the amount of light actually left 
was the only point to bo considered ; but this view is hardly consistent with 
the rule laid down in the oases citeil above. See also Parker v. Stanley Co,, 
Ltd. (1902). 60 W. R, 282. 

(h) Clarke v. Clark (1865), 1 Ch. App. 16, per Lord Cranwobth, L.C., at p. 20 ; 
see also Etrlesiastical Commleevmere Jor England v. Kino (1880), 14 Ch. D. 218, 
0. A., per Cotton, L. J., at p. 228. 

(t) Ktlk V. J'earson, euvrOy at p. 811 ; see also City of Lfmdon Brewery oo. ▼. 

(1873), 9 Oh. App. 212, per Lord Skj.bo^ne, L.C., at pp. 218, 219; 
Back V. Staceu, supra, per Hest, C.J., at p. 466 ; Ecdeeiaettcal Commieeionera for 
England v. Kino, sujrra, per ConoN, L.J., at p, 228 ; Cotta v. Home and Colonial 
SUrrea, Litl., svnra, per L<»nl Macnaouten, at p. 187, per Lord Davey, at 
p. 204, per Lord laNDLEY, at p. 208. “The expressions ‘the ordinary notions 
of mankind/ * comfurtable use and enjoyment,’ and ‘ beneficial use and occu- 
pation/ iutr^uce eleineuts of uncertainty ; but similar uncertainty has always 
existed and exists still in all cases of nuisance” {Higgina v. Bette, aupra, at 
pp. 214. 215, 216). 

(A) V. Home and Golonial Stores, Lid, supra; Higgtna v. Betts, supra, at 
p. 215. For instances of the exti'eme but erroneous view that the dominant 



Past V.--.PARTio0tAB EAsummi. 


interferenoe with the light coming to the dominant tenementi if it 
result in a substantial privation of light sufiSeient to render the 
occupation of the house uncomfortable, and to prevent the owner 
from carrying on his accustomed business as heneficially as he 
formally did (0* 

584. It is impossible to lay down any precise general rule 
as to the exact amount of light to which a dominant owner is 
entitled (m). The test is therefore uncertain, but its uncertainty 
may also be described as its elasticity (n). 

It was formerly considered that if a building on the servient 
tenement, when completed, allowed light to come to the windows of 
the house forming the dominant tenement at an angle of forty-five 
degrees from the perpendicular, no objection could be taken by the 
dominant owner to the diminution of light caused by such building. 
This was known as the “forty-five degrees rule“(o). The fact, 
however, that forty-five degrees of light are left is only a small 
element in the case. It may be used as a sort of test in the absence 
of any other mode of arriving at a conclusion ; but there is no rule 
of law or of evidence and no presumption, ‘except of the very 
slightest kind, that where the angular height of an erection is less 
than forty-five degrees the access of light is not substantially inter- 
fered with (p). 

585. In deciding the question whether or not a nuisance has 
been caused, a distinction must be made between a )>artial incon- 
venience and a real injury to the dominant owner in the enjoy* 
ment of his premises (g). It depends upon all the surrounding 


owner in preBOriptive olaims was entitled to the whole or Bubstantially the 
whole light coming to the windows during the period of twenty years, see 
Calcra/i v. Thtmpavn (1867), 15 \V. R. 387 ; Scott v. Pape (1886), 31 C’h, D. 554 
571, 0. A.; Mackey v. Scottish Widows Socity (1877), ill. K. Eq. 541, 0. A.; 
Parker v. Smith (1832), 5 C. & P. 438; Prinyte v. Wert/ > am (1836)^ 7 0. & P. 
377 ; Wells v. Ody (1836), 7 C. & P, 410 ; Warren y. P/ [1902] 1 K B. 
15, 0. A. So far as the decisions in these oasos were babed upon this view the 
oases must now be regarded as overruled. See, generally, CoUs v. Home and 
Cdonial Stores, Ltd,, [19(H] A. C. 179, at p. 189. 

(0 Back V. Stacey (1826), 2 0. & P. 465, at p. 466; Wdls y. Ody (1830), 7 
0. & P. 410, Parke, B., at p. 412 ; Ecclesiastical Commissioners for England 
V. Kino (1880), 14 Oh. D. 213, 0. A,, per Cotton, L.J., at p. 223; Parker v. 
Smith supra, per Tindal, C.J., at p. 439. 

(m) Colls V, Home and Colcynial Stores, Ltd., [1904] A. 0. 179, at p. 200, where 
Lord Davey said it is impossible to assert that any man has a right to a fixed 
“ amount of light ascertainable by metes and bounds ; Erciesiasfical Com-- 
missioners for England v. Kino, mpra,per James, L.J., at p. 220. 

(n) Colls y. Home and Colonial Stores, Ltd,, sujra, per Lord I{Al.SBnRY, L.O., 

It p. 185. - 

(o) See Parker v. First Avenue Hotel Co, (1883). 24 Ch. D. 282, 288, 289, 
C. A.; City of Lmdon Brewery Co, v. Tennant [181^), 9 Oh. App. 212; Theejl 
V. Ddbenham (1876), 2 Ch. D. 165. 

(p) Ecclesiastical Commissioners for England v. Kino, supra, per James, L.J.* 
atp. 220; City of L/mdon Brevjery Ch. y. Tennant, supra^ at p. 220; Theed v. 
Dehmham, svpra; Hadzeii y. Baiss (1876). L. R. 20 Eq. 494 ; Colls v. Home and 
Colonial Stores, Ltd,, supra, per Lord Ljni>let, at p, 210. 

{^) Bade V. Stacey, supra, per Beat, 0. J., at p. 466 ; Kino v. Jolly, [1005] 

I Ch. 480, 0. A., per Rombr, L.J., at p. 497 ; affirmed suh nom, JoUy y. Kine, 

LI W] A. 0. 1. 
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oircomatft&oeB, upon the amoimt of light coming from other eowoee, 
as well as upon the proximity of the obstructing bailding8(r). Begard 
may he had not only to the present use to which the dommnt 
house is put, but also to any ordinary uses to which it is adapted (s). 

686. The access of light from other sources cannot be regiirded 
if and in so far as it is light upon the continuance of which the 
dominant owner cannot insist {t) ; for light to which a right hM not 
been acquired by grant or prescription, and of which the dominant 
owner may be deprived at any time, ought not to be taken into 
account (a). 

687 . The use to which the dominant owner puts the light does 
not affect the question (v), lie cannot increase the burden of the 
servitude by his user of the light (ir), nor does he diminish the 
burden by the nature of his actual user, nor even by complete 
non-user, or by not using the full measure of the light which the 
law permits If a man for his own convenience or profit converts 
two or more rooms of his liouse into one without making provision 
for lighting them,, or converts a portion of his house to some 
purpose requiring an increased supply of light, he cannot suddenly 
call upen his neighbour to leave him a supply of light which is 
rendered necessary only by such alterations and thereby impose 
what is in substance an increased burden on his neighbour (y). 
Conversely, if the owner of the dominant tenement builds on his 


(r) Co^ls V. ffom 0 and Colonial Stores^ Ltd,^ -A.. 0. 179, ^ Lord 

HALSBtJKY, L.O., at p 186 ; Ankereon v. Connr//y, [1906] 2 CJh. 644 ; affirmed on 
the facts, [1907] 1 Ch, 678, 0. A. As to the necessity of taking into consideration 
the Tiature of the locality of the Iocm in quo in cases of nuisance, see generally 
the following oases: — Helen' 0 Sm*'Uirtq Co. v. Tipping (1866), 11 H. L. Cas. 
64*2 ; Sturgee Bridgman (1879), 11 Ch. D. 852, 865, 0. A. ; Polme and Alfieri, 
Lid, V. RushmeTt [1907] A. C. 121 ; but consider Yates v. Jack (1866), 1 Oh. App. 
295; Deni v. Auction Mart Co, (1866), L. R. 2 Eq. 238; Martin ▼. Etaaon 
(1866), L. R. 2 Eq. 425; Clarke v. Clark (1866), I Ch. App. 16; Robson v, 
Whitiiogkfm, (1866), 1 Ch. App. 442. 

{s) Colh V. ilome and Colonial Staffs, Ltd.^ supra, per Lord Da vet, at p. 202 ; 
compare the decisions as to possible future user m Mfore v. Hall (1878), 8 
Q. B. D. 178 ; Dicker ▼. Pophar^ Radford Co, (1890), 63 L. T. 379. 

i (0 ColU V. Home and Colonial Shores, Ltd,, supra, at p. 211; Kins v. Jollg, 
1905] I Ch. 460, 0. A., at p. 498 ; affirmed sub nom. Jolly'?, Kine, [19071 A. C. I. 
dthough the rule in the test must be regarded at present as law it should be 
noted that it is opposed to general principles. result of an application of 
the rule is that the servient owner must not build if through the subsequent 
erection of a building by a third party the light coming to the dominant 
tenement is substantially diininisbed by the joint effect of &6 building of the 
servient owner and that of the third party. As there is no privity of contract 
or title between the servient owner and the third party, the servient owner 
cannot foresee the amount of obstruction whiej^ may be raised by the third 
party. Since the easement must rest ou the grant or covenant of the servient 
owner, the result is that ho makes a gitint or enters into a covenant to which ho 
is unable to give effect, short of abandoning all intention of erecting any 
Imilding whntsoover. 

(m) Cof/s V. Home and Colonial Stores, Ltd., supra, per Lord liiNPLEY, at 
p. 21 1 . Seo also Kins JoUg, supra, per Romkk, L. J., at p. 49S, 

(r) OolU V. Homs and Colonial Stores, Ltd., supra, at p. 204. 
fm) AtMot V. Gordon, (IBOb] 1 K. B. 417. 

(o') Colls V. Moms and Cbientai Stu/rss, Lid,, supra, at p. 203. 

(y) Ibid. ; see also An^etm v. CmnsUy, [1907] 1 Oh. 678, 0. A* 
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his 4oing so is no bar to a suit by him to jHrevant the servient 
owner from farther interfering with the light («). 

58a. It is not clear whether the right to an extraordinary Extra- 
amount of light can be acquired by twenty yeat's user for extra- 
ordinary purposes; but such authorities as bear upon the point 
tend to a negative conclusion (a). At any rate, such a right cannot 
be acquired where the servient owner is unaware of the extraordi- 
nary user, for he cannot be presumed to have granted a right to 
an enjoyment of which he w»as wholly ignorant (ii), 

589. The easement of light can only be enjoyed in resimct of 
buildings (c), and must be claimed in respect of a window or other 
aperture in a building on the dominant tenement (d). The use buiiaiu^. 
lor twenty years of an open space in a particular way requiring 
liglit does not give a right to preclude the adjoining owner from 
building on his land so as to obstruct the light (e). 

Sub-Skct. 2. — Acqnieiti&ti of Right to* Light. 

690. A right to light may be created by express grant (/). The e^presw 
grant may be in the form of a covenant (gf), or may be effected *^**‘“^‘ 
i)y the use of general words whereby accommodations which were 
iormerly merely qu^fsi-easements are converted into valid ease- 
ments (h). A mere parol agreement to grant an easement of light 
may be enforceable at the instance of the granteOy if he has aoLed 
in pursuance of his part of the agreement (i). 


S DoicUr V. Bower (1875), 44 L. J. (oil.) 625, 0, A. ; ColU v. ZffWM! and 
lial Storu, Lid., [1904] A. 0. 179, Lord Davey, at p. 202. 

{a) Lan/ranchi v. MarJeenzie {IS&I), L. R. 4 Eq. 421, 430; Ambler v. Gordon, 
[1903] 1 1C. B. 417, 423 ; CVw y. IJome and Gulfmial Burros, Ltd., mpra, at 
p. 203; compare, however, Her% v. Union Bank of London (1 859), 2 Giff. 686. 

(6) Ambler v. Gordon, 5f*/;ra, at p. 424; coDiparo, however, Herz v. Union 
Bank of Londcm, swpra. See also Corbett v. Jonae, [ 1892] 3 Uh. 137. 

(c) hiU y. Smith (1868), L. R, 6 Eq. 311; HohertB v. Maewd (1832), 1 
Mood. & R. 230 ; m^also ticoit y. Pape (1886), 31 Oh. i>. 554, 0. A. ; Harris v. Be. 
Pinna (1886), 33 C^. 1). 238, 0. A.; GoUia v. Laugher, [1894] 3 Oh. ; 
Courtauld y. Legh (1869), L. R. 4 Exch. 126; Eedeaiaatival Commiaaiunera for 
England v. Kino (1880), 14 Ch. D. 213, C. A. ; Clifford v. Holt, [1899] 1 Oh. Gii8 ; 
Colls y. Home and Colonwl Stores, Ltd., supra, at p, 205. 

See p. 307, fmt. 

(e) Roberts y. Macard, supra. 

If) Dalton V. Angus (1881), 6 App. Oaa, 740, 794 ; Higgins v. Befta, [1905] 2 
Ch. 210, 214 ; Booth y. AloKk (1873), 8 Oh. App. 663, 667. 

(q) As to the question whether the easement of light and other nej^ative 
euaements are pronei ly the f^bject of grant or are only capable of being 
by covonaijt, see Moore y. Rawson (1n 2^^ 8 B. & 0. 332, at p. 340 ; UowUuihata 
V. H Vilaon (1857}, 8 E. A B. 123, 147, Ex. Ch. ; Hall v. Lichfeld Brewrg Go. 
(1880), 49 L. J. (CK.) 655, 656 ; Leech v. Schweder (1874), 0 Oh. App. 463, 474 ; 
Jialtm y. Angus, supra, at pp. 794, 795, 823. Compare also Prinsep (Lady) v. 
Belgravian Eatate, Ltd.^ [1896] W. N. 39 (1), 0. A. ; and see p. 247, ante. 

(h) 8e« p. 250, afite. 

{4) McManus v. Cooks (1887), 35 Oh. 9. 681. As to oases w hore agreernen^ 
to grant otlier eaaemeuto have been enforced althongb Oot under eaaij^' see 
Jhmshirs {Ikiks)y. Eglin (1851), 14 Bear, 580 ; MorsUm Sichardkm ^bei), 
23 Beav. 696 ; TUtM v. Birksnhead MMH, Go* {IW)* John. 500 ) mM y« 
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691. The right may also be created by implication of iaw(j). 
If a man owns a house, and also owns property of any kmd 
adjoining that bouse, and then either conveys the house in fee 
simple or demises it for a term of years to another person, a right 
to light, unobstructed by anything to be erected on any land which 
at the time of the grant belonged to the grantor, passes to the 
grantee (k). It makes no difference whether the windows of the house 
are ancient lights or not (2). This principle holds good with regard 
to dispositions by will as well as to dispositions inter vivos and for 
valuable consideration (tn), and applies in the case of a mortgagee 
selling under his statutory power of sale (n). 

The extent, in point of duration, of the easement of light arising 
by implication of law is necessarily limited to the duration of the 
estate or interest which the common owner had in the servient 
tenement at the time when the easement arose (o). And this is so 
even although he may subsequently acquire an extended interest 
in that tenement (p). 

592. But where a man owns a house and adjoining land or two 
adjoining houses and disposes of the land or one of the houses, 
retaining a house, no easement of light arises by implication in his 
favour (q) except perliai)S in the case of great necessity (r). 

If the owner has two adjoining tenements and simultaneously 
disposes of both to different grantees, an easement of light is created 


Wheatcroft (1869), 27 Beav. 610 ; Carr v. Bentfon (1868), 3 Ch. App. 624 ; Newby v. 
Harrison (1861), 1 John. & IL 393; Bankart v. Tennant (1870), L. E. 10 Eq. 
141 ; and see generally, p. 246, ante. As to whether an easement is an interest 
ill land within the moaning of the Statute of Frauds and whether the doctrine 
of part performance applies, see f>. 237, ante, 

(j) Talnier v. Fletcher (1663),! Lev. 122; Birmingham^ Dtidley and District 
Banking Co. v, Boss (1888), 38 Ch. D. 296, 0. A.; Dailey v. Teke (1891), 64 
L, T. 789 ; BohtJison y, Oraoe (1873), 29 L. T. 7, 0. A. ; Corbett v. JtainSy [1892] 
3 Ch, 137 ; Phillips y, Low^ [1892] 1 Ch. 47 ; Righif v. Bennett (1882), 21 Ch. D. 
669, 667; Pollard y, Gnre^ [1901] 1 Ch. 834 ; (Jodtoiu y. Schweppes^ LUL^ [1902] 
1 C’li, 926. As to the croation of easements by implication of law, see p. 251, 
ani*', A contract for tho sale of a house with windows overlooking the land of 
a third person does not imply any representation or waiTanty that the windows 
are entitled to the access of light over that land (Qreenhalgh v. Brindley^ 
[1901] 2 Ch. 324). 

(/c) Leech v. Schweder (1874), 9 Ch. App. 463, 472 ; Palmer v. Fletcher riCG3), 
1 Lev. 122 ; Rolnnson v, Omr e, supra; Contis v. Oorham (1829), Mood^ & M. 396; 
Bom V. Turner, [1900] 2 Ch, 211; Davies v. Marshall 9 W. R. 368; 

Salaman v. Clover (1875), L. R, 20 Eq. 444; Pollard y. Care, supra. See also 
Quiche y. Chamnan, [1903] 1 Ch. 659, 0. A., per Romek, L.J., at pp. 670, 671. 

f/) Leech V. ochweder, supra; Palmer y, Fletcher, supra ; Coutts v. Gorham, supra, 

im) Phillips y. Low, supra ; Barnes y. Loach (1879), 4 Q. B. D. 494. 

in) Bom V, Turner, supra, 

(o) Booth V. Alcodc (1873), 8 Oh, App. 663; OodiSn v. Schweppes, Ltd,, [1902] 
1 Ch. 926. 

(n) Booth V. Akock, supra; Qodwin ?. Schweppes^ Lid., supra; compare 
Eym^^r V. Mcllroy, [1897] I Ch. 528. 

(v) Wheeldon v. Burrows (liS79). 12 Ch. D. 31. C. A.; White y. Bass (1862), 7 
R. & N. 722; Curriers* Co. v. CorlH (1866), 2 Drew. & Sm. 355. 360; Ellis v. 
Munched Carriage Co, (1876), 2 C. P. D. 13. Compare Russell v. If’aits (1885), 
10 App. Cas. 590 ; Cunham v. Fisk (1831), 2 Cr. J. 126, 128 ; Master v« 
Bansard (1876), 4 Ch. D. 718, 0. A 

(r) Roy V. Headdine, [1904] 2 Ch. 17, 
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• 

by implicatioii of law in favoor of the grantee of each tenement 
againet the grantee of the other (a). 

593. The right to light may also be claimed ander the doctrine 
of prescription or under the provisions of the Prescription Act, 
1832 (0- For some time after the passing of that statute it vcvlh 
believed that the method of claiming the easement rested thenceforth 
solely upon its provisions (u) ; but it has since been held that the Act 
in no degree whatever altered the pre-existing law (v). There 
is no difference with regard to the nature and extent of the ease- 
ment of light, whether the right to it be claimed under the doctrine 
of prescription at common law, or under the doctrine of a lost 
modern grant, or under the provisions of the Prescription Act, 
1832 (/r). The Act has only altered the conditions or length of user 
by which the right may be acquired (u), and neilher enlarges the 
right of the dominant tenement nor adds to the burden of the 
servient tenement (fc). 

694. When the access and use of light to any dwelling-house, 
workshop, or other building has been actually enjoyed tor the full 
period of twenty years without interruption, the right thereto is 
under the Prescription Act, 18o2, deemed absolute and indefeasible, 
any local usage or custom to the contrary notwithstanding, unless 
it was enjoyed by some consent or agreement expressly made or 
given for that purpose by deed or writing (c). 

The Act has materially altered the nature of tho enjoyment by 
which the right may be acquired ; for enjoyment as of right is 
not necessary in order that a person may establish a prescriptive 
claim under the Act to the easement of light ((/). 

Tho statute has thus created a fresh origin for the right, differing 
in a most material manner from prescription at common law or 


(«) Allen V. Tatjhr (1880), 16 Cb. D. 365 ; liighij v. Ben/nHi (1882). 21 Ch. D, 
6o9 567, C. A. 

(0 2 & 3 Will. 4, c. 71, 8. 3. 

(m) See Taphvg v. Jonra (18G5), 11 H. Ij. Caa. 290, /;rr Ijonl Oranwoktu, at 
p. 310; Trueottt v. Afercitant Taglon' (Jo. (1856), 11 Exch. 855, 863. Ex. Oh. 

(v) Kelk V. Pearsun (1871), 6 Ch. App. M)9, prr Jamks, L.J., at p. Bll ; Aynnlry 
V. Qlover (1875), 10 Uh. App. 283 ; CvHs v. Home and Colonial Stores, 

[1904] A. C. 179, 198; see also Norfolk {IJdke) v. Artuthnot (1879), 4 0. P. D. 
290, affirmed (1880), 5 C. P. D. 390, C. A, 

{w) Keifk V. I^earson, supra; see also Colls v. Home and Colonifil SUn'es, LUl.^ 
rupra, per Ivord 1 )avey, at pp. 198, 199, and per l^ord Macn \ fJiiTBN, at 
p. 190 ; Leech v. Schweder (1874), 9 Ch. App. 463 ; Aynsley v. Clover, supra; 
Seott V. Pape (1886), 31 Ch. D. 554, C. A. 

(a) Colls V. Home ami Colonial Stores, Lid,, $uj/ra,per Lord Davby, at p. 199. 
{b) Ibid,, per Lord MacnaQHTEN, at n. 190, 

(c) Pre.scription Act, 1882 & 3 Will. 4, o. 71), b. 3 ; fteo also p. 30S, post. 

As to the custom of London relating to light, see Wynstanhy v. Lee (1818), 2 
Swan. 337 ; Perry v. Eamts, [1891 j 1 Ch. 658. Enjoyment under the Act d(*h atH 
the custom {Salters* Co. v. Jay (1842), 3 Q. B. 109 ; Truscott v. Meirhani 
Tuyh^s* Co., 8uj)ra). 

(d) TrusreAt v. Merchant Taylors* Co,, eupra ; Frewen v. Philipps (1861). 11 
0. B. (w. 8.) 449, Ex. Ch. ; Simper v. Foley (1862), 2 Johii. & 11. 555 ; Hafhidge 

Baru^ (1849), 3 KxcL 552; CoHs v. Home and Coh/niat St^eres, Ltd., supra; 
Kdyour y. Oaddes, [1904] 1 K. B. 457, 462, C. A. ; Gaidner v. JJ(Hly$nn*s KinyeUm 
Srtwenu Co., [1901] 2 Oh. 198, 215, 0. A. j [1903] A. 0. 229. As to the meaning 
of the exprsMon ** enjoyment,** or ** user as of right,’* see p. 262, anU* 
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under the doctrine of a lost modern ^ant, for the presoriptSon of 
the Act is not based upon the supposition of any implied gi^ant or 
covenant. If the requirements of the statute as to enjoyment for a 
certain period are fulfilled, any such supposition is unnecessiEury (e). 

595. An easement of light can only be acquired under the Act 
in respect of a building (/), and cannot be acquired in respect of 
open land, such as a garden (g). The building in respect of \fhicb 
the claim is made must be some structure of the same nature 
as a dwelling-house or workshop (A)* Every structure which is a 
“ building within the meaning of the Metropolitan Building Acts 
is not necessarily a building with respect to which a prescriptive claim 
to light can be successfully made under the provisions of the 
statute (i). Claims to ligVit have been successfully made under 
the Act in respect of a church (k), an unconsecrated chapel (f), a 
greenhouse (m), a picture gallery (?i), a factory (o), a cottage (p), a 
glass photographic sLudio (q), a liotcd (r), and a cowshed (s) ; but have 
failed in tlie case of a sawpit or iim))er yard (0. 

A right to light^ may bo acquired under the Act in respect of a 
house which has not been inhabited, or even fit for habitation (?0. 
during the whole or part of the statutory period (a:). 


(e) Scotty, Pape (1886), 31 Ch. B. 654, 0. A., per Do wen, L.J., at p. 67 1 . 
Coda V. Home and Colonial Stores, Ltd,, HSOl) 0. 179, 205; Truacntt \. 
Mci'chant Taylors' Co. (1836), 11 Excb. 855, Ex. Oh.; Frewen v. Philippa (1861), 
11 0. B. (N. 8.) 449, Ex. Oh.; Simper v. Foley (1862) 2 John, & H. So.), 
Ilarhidge y, Wariuick (1849), 3 Exch. 552 ; Morgan y. Fear, [1907] A. 0. 425. 

(/) Scott y. Pape, auvra; llarria v. I>e Pinna (1886), 33 Ch. D. 238, 0. A. ; 
ColUa y. Laugher, [1894] 3 Ch. 659 ; Vonriauld v. Legh (1869), L. B. 4 Exch. 
126; Eccleataattcal Commiaeionera for England v. K\no (1880), 14 Oh. D. 218, 
0, A. ; Clifford y. IJolt, [1899] 1 Oh. 098; PoUh v. Synifh (1868), L. E. 6 E^. 
311; A.-C. V, Queen Anne Garden and Manaiemn Co. (1889), 60 L. T, 739, 
Oolla V. Home and Ccdonial Stores, Ltd,, supra ; aud boo p. 303, anfe. 

(g) Potts V. Smith, supra. 

CC Harris y, De IHnna, supra. 

! i) J hid, Seo also as to buildings, title METr^ovoi.is. 

k) Ecclesiastical Cwnmmumers for England y. Kino, suj/ra ; Anderson v 
E'raucis, (1906] W. N. IGO. As to the question whether there is a right to light 
ooming tnrougb an arch of tlie chancel of a church, see Norfolk {Duke) 
Arhuthnoi (188(B, 5 0. P. D, 390, 392, 0. A.; and see Myers v. Catterson (1889i, 
43 Oh. D. 470, 0. A. 

{D A.-C?. V. Queen Anne Garden aud Mansions Co,, supra. 

(m) Clifford v. Holt, [1899] 1 Ch. 698. 

(n) A.-&. V. Queen Anne Garden and Mansions Co., suj^ra; see also Clifford v. 
Holt, sujtra, at p. 702. 

(o) See, e.g,, Warren v. Brcnmi, [1902] 1 K, B. 15, 0. A. 

(pj, Cotoper y. Laidler, [1903] 2 Ch. 337, 

(q) Lazai'us y. Artistic Photographic Co., [1897] 2 Ch. 214 ; see also Clifford 
V, Holt. Bttttra, at p. 702, 

(r) Martin v. iVirs, [1894] 1 Ch. 276, 0, A 

(«) Hyman v. Van oen Bergh, [1908] 1 Ch. 167, C. A., where, however, the 
claim fmled because the light had been enjoyed by consent during puit o/ th^' 
itatutory period. 

(f) BoberU v. Macord (1832), 1 Mood. & E. 230. 

(u) CM V. Home and Colonial Stores^ supra; CoUis, y. Laugher, mxpra, 
CmrUiuld V. l^jh, supra* 

(fl*) OoUis V. Laugher, svpra, ;>er Eomer, J., at p. 661. In this case it was held 
thnt time ran under the statute in favour of the owner of a house from a tim^ 
when all external work was done* the walls finished, the windows piaoed in 
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696- There maa(;» however* be botii access and use of light, lor ioor. 8. 
access done* that is to say * free passage of light over the servient tene^ Zdgbt. 

meat, is not sufficient (a), TIjos, no right of light can be acquired . 
in respect of windows barred by shutters which cannot be opened* or uj^hTwUhout 
which are never in fact opened during the twenty years (b). The nter does not 
word access '* as used in s. 8 of the Prescription Ac^ 1882(c), 
does not refer to access through the aperture or window, but 
to the freedom of passage of light over the servient tenement (d). 

The pght acquired under the Act is governed and measured to 
a great extent by the access of light to the dominant tenement, 
and the aperture which lets the light into that tenement is a 
material element in defining the area which must be kept free over 
the servient tenement (c). But the size and situation of the 
aperture is not the exclusive test of the maximum and minimum 
measures of the right acquired, without reference to the use and 
enjoyment of the light to which it has given access (/). 

597 . The apertures through which the light may come are not Nature of 
confined to ordinary windows, but may consist of skylights (<;), 
imglazed windows in which there are not eVen saslies (k), the 
windows (0, and, probably, the arch of a church (k), a glazed door (0, 
the glass sides of a photographic studio (m), the roof and sides of a 
CTeenhouse or conservatory, whether it be attached or not to a 
dwelling-house (n), or the roof and sides of a vinery (o). 


698 . No right to light can be successfully claimed under the 
provisions of the Prescription Act, 1882 where it is shown that 


Enjoyment 

nnaor 

agcvpraeot# 


position, the joists iu place for the different landings, and the roof put on and 
completely tiled, although neither the glass nor sashes of the windows had 
been put in, nor the joiets laid on the noors, nor the pipes for gas and water 
iixed in place. 

(a) Scott V. Pape (1886), 31 Oh. D, 664, 676, 0. A. ; Oooper v, Straker (1888), 
40 Ch. D, 21, 26; CidU v, flome and VoUmicd Storu, Ltd., [J ''04] A. 0. 171), 205, 

(5) Gi*urtauld ▼. Legh (1869), L. B. 4 Kxch. 126, as exp ained in Smith 
Baxter, [19^ 2 Ch. 138. 145. 

(c) 2 i 3 Will. 4, 0 . 71. 

(d) Scott V. Pape, $upra. See also Harris v. Ds Pinna (1886), 33 Oh. V. 238, 
0. A. : CoUs ▼. Home and Colonial Stores, Ltd., sumra. 

U) Scott V. Pape, supra ; and see Andrews v. Waite, [19071 2 Oh. 600. 

(/) Cdls^. Home and Colonial Stores, supra, at p. 206; Kdk v, Pearson (1871 ). 6 
Ch. App- 809 ; Ciiu of London Brewery Co. v^ Tennant (1878), 9 Ch. App. 212 ; 
Leech y. Schweder ^874), 9 CJh. App. 463; compare Tapling v, Jones (1866), 1 1 
li. ti. Oas. 290. 305, .306; Yates y. Jaxk (1866), 1 Ch. App. 296; CaUraft v. 
Thompson (1867), 15 W. R. 387. 

(flr) Smith y, Baxter, sujrra ; Easton y. Isted, [1903] 1 Ch. 405, 0. A. ; Ham's v. 
iTin/ocA A Co., [1896] W. N. 60; Presland v. Bingham (1889), 41 Ch. D. 208, 
C. A.; Cowper ▼. LaidUr, [1003] 2 Ch, 337. 

1 5) CollU y. Laugher, [189-^ 3 Ch. 659. 

i) Ecclesiastical Cinnmissumers for EngUtndy. ATVno (1880), 14 Ch. D. 213, C, A. 
it) Compare Norfolk (Duke) y. Arhuthiwt (1880), 5 0. P. B. 390, 0. A. 

1) Ptedand y. Bingham, suptra. 

m) Lazarus y. AriiHic Photographic Co., f 1897] 2 C]?h. 214. Compare Harris 
▼. De Pinna, supra^ at p. 262. In this case a pre^vTiptive claim to light under 
the Act to a timber shed consisting of a roof and framework failed upon other 
grounds. 

I OliAPord y. Holt, £1899] 1 Ch. 698. 

Bom T. Turner, [1900] 2 Oh. 211. 
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the alleged right has been enjoyed under some consent or agreement 
expressly given for that purpose by deed or writing (p), A writing 
signed by the owner of the dominant tenement and not by the 
owner of the servient tenement may be a sufficient agreement for 
this purpose ( < 7 ). 

The payment of rent by the owner or occupier of the dominant 
tenement for the use of the light, although not such an interruption 
as will prevent the easement of light being successfully claimed 
under the Prescription Act, 1832, after the statutory period has 
elapsed (r), will yet preclude any successful claim to the light if the 
payment be made under a written consent or agreement by virtue 
of wliich the enjoyment of the light is allowed (s). 

The occupier actually enjoying the access of lighter the use of the 
dominant tenement is the only person whose consent or agreement 
in writing can be etlectual to prevent the acquisition of light. 
Mere casual occupants, such as visitors, guests, lodgers or servants, 
residing in the house, or a caretaker of an empty bouse, or 
employees at a workshop, cannot effectually agree or consent, for 
their occupation .and enjoyment is by leave and licence of the 
master of the house or workshop and is in truth his occupation and 
enjoyment. The occupier need not be the owner in fee simple. 
The acta or acquiescence of a di 8 S{ 3 isor during his occupation of the 
premises are equally effectual for the purpose of acquiring, defeating, 
or abandoning the right to light (/). 

599 . No easement of light can be aetjuired under the provisiouH 
of the Act where there has been a statutory interruption in the enjoy- 
ment of the light (a). The word '' interruption ” in s. 8 bears the 
same meaning as in s. 4 (5). It refers to an adverse obstruction and 
not to a mere discontinuance of user (c). The question whether there 
has or has not been an effective interruption cannot be determined 
by simply considering whether an obstacle interposed to the 
enjoyment of the easement is fixed or movable, for although 
fixedness or movability of the obstacle are important elements to be 
taken into consideration, the decision of each case depends upon 
all the circumstances which are brought before the court (d). If 


(jj) Prescription Act, 1832 (2 & 3 Will. 4, c. 71), s. 3; IlayneB v. King^ [1893] 
3 Ch. 439 ; Hewtey v. Atkinson (1879), 13 Ch. D. 283, 0. A. ; Hyman v, Vnn den 
Berght [1908] 1 6h. 167, 0. A. Compare MiUhetl v, Caniritt (1887), 37 Ch. D- 
66 ; Efuton v, Uied^ [1903] 1 Oh. 405, C. A. See also liiiBcoe v. OrouneeU (^1903), 
89 L. T. 426, 0. A., where an insoription on a stone built into a wiul was 
held not to be a consent in writing, 

(a) Bewlfyy, Atkin$(m, supra ; Mitchdl v. Cantrill^ awpra^ at p. 61. 

(r) BJasterers' Co. v. Parish C/vrks' Co, (1851), 6 Ezch. 630, wliere the rent 
was paid under a verbal nfrreoment. 

fs) Presciiplion Act, 1832 (2 & 3 Will. 4 c. 71), s. 3. 

(t) Hyman v. Van den lieryh, [1908] 1 Ch. 167, C. A., per Farwbll, L.J., nt 
170. 

(a) Pro8crii»tioii Act, 1832 (2 & 3 Will 4, c. 71), ss. 3, 4; Presland v. Bingham* 
(1889), 41 Ch. D. 268, C. A' : and see p. 273, anit, 

(5) Smith V. Baa'ier^ [1900] 2 Ch. 138, per SriRUNO, J., at p. 146. 

(r) Smith y. Baxter ^ eupra; Plasterers^ Co, v. Parish Clerks* Co,, supra, per 
T.nrd Campbell, C.J., at p. 635 ; Carr v, Foster (1842), 3 Q. B, 681 (a decision 
under s. 1 of the Act); ffoHws v. Vernry (1884), 13 Q. B. D. 304, 0. A. 

(rf) Smith y, Baxter, supra. 
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it appears on the evidence of the person seeking to establish the 
easement that there has been an interruption of a permanent 
character, which from its nature is likely to be of a permanent 
character, then it lies on him to show that it did not in fact last tor 
a year; but if it appears that the interruption is one not likely 
to be of a permanent character, or from its nature is not of a 
permanent character, it lies upon the party opposing the claim to 
show that there has been an interruption which has been existing 
and acquiesced in for more than a year («). 

600. A right to light may be acquired under the Prescription 
Act, 1832, against remaindertiien and reversioners of the servient 
tenement, although during the statutory period the land has been 
in the hands of a tenant, and consequently they have been una1>le 
to oppose the user or enjoyment (/). This is due to the fact that the 
Act does not require the enjoyment to have been enjoyment as of 
right (< 7 ). Where the tenements are held by two persons under 
leases from the same landlord, the lessee of either tenement may 
during bis term acquire under the Act an easement of light as 
against the other lessee and bis own landlord as The reversioner of 
the servient tenement, in spite of the unity of seisin in the common 
landlord {it), 

601. No right to light can be acquired under s. 8 of the Act as 
against the Crown (i). The Crown is mentioned in ss. 1 and 2, 
but not in s. 3, and by a rule of construction no Act of Parlia- 
ment binds the Crown unless the Crown is expressly mentioned, 
or unless the intention to bind the Crown is clear and unmis- 
takable {j). Similarly, no easement of light can be acquired under 
the statute as against a tenant holding under a lease from the 
Crown (/r). 

602. The Act has not created a class of easements which could 
not be gained by prescription at common law, sucli as an easement 
for a limited time only, or available only against particular owners 
or occupiers of the servient tenement (/). Consequently, as such 
easements could not be acquired as against the foe simple, they 
cannot be acquired at all(m). 


(e) Ptf.?land v. Bingham f 1 889), 4 1 Ch. D. 268, 0, A., per OOTTOW, L. J. , at p. 274, 
in which caae it was held that there wa« no interruptiun of light eiTeot^ by piloe 
packing cases containing marble and atone which were removed from time to 
Hme as required and replaced by others. 

if) Simjter v. Fvletj (1862), 2 John. & H. 655 ; compare IVitealcn v. Maple A Co,, 
[1893] 3 Ch. 48. 0. A. 

(tf) Fi/gour V. Gar/./es, [19041 1 K. B. 457, 462, 0. A. 

P<) Frewen v. Philippe (186lf. 11 C- B. (u. a) ^49, Kx. Ch. ; MiirheH^r, Car, trill 
(1887), 37 Ch. D. 56; llohem v. [IMKJJ 2 Ch. 146; Morgan v. Fear, 

[1907] A. 0 425; comj»are also \y}n:alon v. Maple cfe 6V, [189^ 3 Ch. 48, C. A. 
W ^erry v. Famee, [1891] 1 Ch. 658 ; Wheatun v. Maple <lb Cfi., Bajrra, 

\j) Perry v. Famte, eupra, at p- 6915; Wheaton v. Maple A Co., sujrra, per 
hiajjLBT, L.J., at p. 64. fcJee also title Conctitutionax Law, Vol VI., p. 485. 
(k) WheaUm V. Maple A Co., eupra; eompexe Bright ▼. Walker (1834), 1 
- M. & E. 211. 

(0 Wheatm ▼. MatHe & Co., [ISftS] 9 CSi. 48, 66, 0. A. 

<») Ibid. 
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603. Water oannat in general form the snbjeet-meiter of 
property (n). A man cannot bring an action to recover 
posBe&sion of a pool or other piece of water as such ; for water is 
a movable wandering thing, which must of necessity continue 
common by the law of nature (o). No action can be supported 
merely for taking water, unless the water be contained in a cistern 
or some other vessel in which the person bringing the action has 
placed it for his private use ( p). So long, however, as water remain? 
upon the land where it first rises from the earth, the owner of that 
land alone has a right to appropriate it, for no one else can do so 
without committing a trespass. When, however, it has left that 
land the owner has no more power over it or interest in it than a 
stranger (7). 

The grant of a watercourse does not, therefore, mean the grant of 
the water itself. It may mean any one of three things, namely, 
a grant of the etisement or the right to the running of water, ov\ 
grant of the charinel-pii)e or drain which contains the water, or a 
grant of the land over which the water flows (r). The meaning in 
the case of each particular grant is to be drawn from the context, 
and if there is no context from which the meaning can be gathered 
the word ‘‘ watercourse" primd facie means an easement (s). 

604. An easement relating to water or watercourses must he 
carefully distinguished from the natural right to water which is 
enjoyed as an incident to the ownership of land (t). The easement; 
is a right enjoyed over and above the natural right, and the burden 
of the easement involves, in general, a diminution or detraction 
from the natural right (u). 

605. Easements which relate to water and watercourses are very 
varied (v). Their nature depends largely upon the distinction, 


(n) Jtace v. Word (1S55), 4 E. & B. 702, j)er Lord Campbell, O.J., at p. 709; 
Embrey t. Given (ISol), 6 Exrh. 353, 3o9, 370; BaUard v. Tomlineon (188o\ 
29 Ch. D. 115, 121, 0. A. ; WiUiams v. MwJand (1824), 2 B. & 0. 910, 917 ; 
compare Rawetron v. Toylcr (1855), 11 Exch. 369; Mason v, UiU (1833), 5 
B. &Ad. 1. 


(o) 2 Bl. Com. 18 ; Race v. Word, supra, Ife must sue, il at all, for recoverr 
of the land covered by the water. 

(p) Race V. IFard, supra; Embrey v. Given, supra, per Parkr, B., 
p, 305 > ; Ma»m v. Hill, supra, at p. 24, cited in Embrey v. Omen, supra, 
p. o69. 

( 7 ) Race V. Ward, supra, at p. 709. ^ 

(r) Taylor v. 8U HcXni's Corporation (1877), 6 Ch. D. 264, 271, 0. A 
{s) Ibid, 

(Q As to the natural right to wator, see p. 311, post; for the law generally 
as to water and watercourses, see title Waters and Watehcoukses. 


(u) See p. 236, awU; Wright v. Howard (1823), 1 Sim. & St. 190. 
m As to rights of drawing water from wells and springs on the land of 
another person, see Baee V. If rxrd, supra. As to the Tight of discharging 
rainwater on another's land from spouts or eaves, see Harvey v. Walters 
(1873), L. B. 8 0. R mt Moore v. Brown (Lady) (1572), 3 Dyer, 

Baten** Case ( 1610 ), 9 Co. Bep. 58 b; 2 BoU, Awr, 140 **NiisaiiS,^ O- 
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ail'iiAportaLat lor this purpose, behveen ureter flowing in a natural 
channel and water flowing in an artifloial wateroonrse («*)• 

606. With regard to easements relating to water flowing in a 
natural channel the distinction between the easement and the 
natural right to w’ater is of first importance ; but this distinction 
has little bearing with regard to easements relating to water flowing 
in an artificial channel, because they depend in general upon some 
agreement! express or implied, whic^ excludes all question of natural 
rights (x). 


6t7B-Sxot. i,— Eight to Water ex Jure naturat, 

607. Every owner of land adjacent to water running in a defined 
natural channel has at common law a right to have a continuance 
of the accustomed flow of water (y), both as regards quantity and 
quality (z). This right, which is generally called a natural right 
arising jure natara (a), is an incident arising by law from the 
ownership of each plot of land over or through which the water 
passes (&), with the result that there is a mutAal benefit to and 
mutual burden upon each owner (c). Consequently one particular 


1 Oom. Ditf. 118, Action on the Case for Nuisance, A. As to increasing the 
velocity of the stream, see WiUiams v, Morlnrtd (lS24h 2 B. & C. 910, As to an 
CHFerneut of water for tuniing a mill wheel, see Carnaff Oorp<tratifm Blamire 
(1S07), 8 East, 487. As to opening sluices to avoid flood, see Sirnpaon v. 
fnancleater Co^pomtion^ R 897] A. C. 096. As to easements allowing pollution, 
Bee p. 318, post As to trie general rights of riparian owners, see title Waters 
AND Watercourses; and for forms, see Encyclopsedia of Forms, VoL V., 
pp. 633—845. 

(w) Oreatrexv, Hayward (1853), 8 Exch. 291, 293 ; irood v, (1849), 

3 Exch. 748 ; Rame»hur Prrahad Narain Shtyh v. Kffoj Ut^hari Pattuk (1878), 4 
App. Cas. 1*21, 120, F, 0.; APkJvoy v. Urtat Northern RavL Coeg [1900J 2 1. R. 
825, 33.’5, C. A, ; Dturrowa v. Lavy, [1901] 2 Ch. 502, 507^ 

(*) Ken^it v, Oreat Eastern Hml. Co. (1884). 27 Ch, D. 122, 0. A., at pp. 133, 
134, where Cott'ON, L.J.. said, “ It seems to me to be a ooiit.udictioii in terms 
to say that any iiatuial rights can ever be acquired in an artilicial cut.” See, 
however, Sutcliffe v. Bixfih (18o3), 32 L. J. (q. n.) 136, whore it was held that 
although the particular watercourse in that case might have been artiticial, 
it might still have l)eon originally made under circujilHtances, and have b<*»*ii so 
used, as to give all the rights that the riparian proprietoi'S would liave haii if it 
hxd l)eei' a natural stroam; and Whitmorea (Edenbridye), Ltd, v. Stanjordt 
[1909] 1 Ch. 427 ; see p. 315, poat. 

(y) John Young <fc Co. v. Batikier Diatillery Co*, [1893] A. 0. 691, 698 ; Embrey 

V. Owen (1851), 6 Exch. 353, 369 ; Chaaemore v. Rvharda (1859), 7 H. L. Cas. 
349 ; Williama v. Morland (1824), 2 13. 0. 910; Miner v, Qilmowt (1858), 12 

Moo. P. 0. C. 131 ; Ewart v, Belfast Poor-Law Qnardiana (188) ), 9 L. E. Ir. 172, 
185, 0. A. ; Bradford CorpwaUcm v. Ferrand, [1902] 2 Ch. 665, 660 ; Beaky v. 
Shaw (1805), 6 East, 208, 2Vt\ Btcket V. Mturria (1806), 14 L. T, 835, U. li.; 
Norhury (Earl) v. KUchin (1866), 15 L. T. 601 ; John White dt Sotis v. J. d' hL 
White, [1906] iL 0. 72, 80 ; compare WalUt y. Mancheater Oorpuration (1861), 6 
H. A N. 667. 

(z) John Young dt Co. v. Bankier THtiitUry Co,, $upra. 

(a) Bury Y, Pigot (1620), Poph. 166 ; Uroaford Cori>oraiion y. Ferrand, eupra; 
ChaUmoro y, Richards, $npra ; Ewart y. Re^aat Poor-Law Quardiam, aupra* 

(h) Kmh^ Y. Owen, aupra; Kmaii y. Qreat Eaaiem Rail. Co,, supra f Chfm^ 
Y, Bicharde, eupra ; Bradford Oorpehdwn Y. Ferrand^ eupra. . 

(jA Wf^hi Y. Howard (l823h 1 Sim. 4 St i90» 203 ; Bmrrowa v. Lany^ 1^1901] 
* (36^ tm, btUB ; John Young S Co, v. Banmor DieHUery 06,, supra. 
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owner cannot in general appropriate the whole of the water, 
for not only has his land the advantage of being washed by 
the stream, but the lands of others have a similar advantage 
which must be preserved (d). Since the facts of nature 
constitute the foundation of his right the law recognises and follows 
the course of nature in every part of the stream (<;)* In the same 
manner as a riparian owner is bound to pay regard to the effect 
which ihe result of bis user of the stream has upon the stream 
affecting the lands of others, so has he also a corresponding mutual 
benefit from a similar duty imposed upon other owners ( f). And 
each riparian owner has a natural right subject to the similar rights 
of other riparian owners to the reasonable enjoyment of the 
water (^q), and a right of action in respect of any unreasonable and 
therefore unauthorised use of this common benefit (h). 

608. It is impossible to define precisely the limits which separate 
the reasonable and permitted use of the stream from its wrongful 
application, as the question is in each case one of degree, depending 
to a large extent op the magnitude of the stream as compared with 
the amount of water abstracted (/). There is, however, usually but 
little difficulty in determining whether a particular case falls within 
the permitterl limits or not(/r). A riparian owner may use the 
water for ordinary or primary purposes for his domestic wants and 
the general and usual requirements of his tenement, and he may 
also, subject to compliance with certain conditions, use it for other 
purposes — sometimes called extraordinary or secondary purposes — 
provided they are connected with or incident to his land (/). The 
dividing line between primary and secondary purposes bus never 
been accurately fixed, and is probably incapable of accurate 
demarcation. 

609. In the ordinary or primary use of the water the riparian 
owner is under no rebtriction, for in the exercise of those ordinary 


((/) BurrifUfs v, Lang, [1901] 2 Ch. 502; Emhrcy v. Owen (1851), 6 Exch. 
35.<, at p. ;jU9 ; John Voiing Co, v. Ihwkirr IHstitlcry 6’o., [KS93] A. C. 691 ; 
compare, however, MvVartnry v. Lfmdonderry and Lmigh Sunlly liauway^ £1904] 
A. 0. 301, per Lord Macnagiiten, at p. 307. 

(e) Lyon v. Fitthiiumgers* Co, (1876), 1 App. Cas. 862, 682. 

(/) kmhrey v. Owen, euf/ra. 

(y) Ibtd, ; John Young d: Co, v. Bankier I>i9HUery Co,, suftra. 

U) Embrryy, Owen, supra. See genei-ally title WATERS and WATEROOlTBflES. 

(t) Swrndm Waiervforks Co, v. n'i/^a and Berks Caned Navigation (1875), 
L. K. 7 fl. L. 697, 7(H. 

(k) Kmbrev v. LHvni, supra, per Parke, B., at p. 372. As to the taking of 
water for the pni-poees of suppij’ing a town, 8%3 Swindon H^'otenuorks Co. v. 
WilU and lid'h Canal Navigation Co., supra ; as to a lunatic asylum and a gaol, 
see Medway Vo. V. Romney [/Sarf) (1861), 9 0. B, (N. 8.) 575. As to the taking 
of water for the use of locx^motives, see A,^0, v, Oreat Eastern Rail, Co, (1871), 
6 Ch.^ App. 672 ; AfeCartney %, Londonderry and Low/h Swilfy Railway, suftra 
diOeiing rrom Snutiwich {Eatl\ v, Qrrai Nrrthern Rail. Co, (1878), 10 Ch. D. 
707. See. gonemlly, Owen.y, />oviV«, [1874] W. N. 175; OrTnarvd v, Todmrrden 
Milt Co, (1883), 11 Q. B. D. IW, C. A. ; Roberts v. Owyr/ai District Cbunci^i 
£1899] 2 Ch, 608, C. A. 

(/} McCartn^ y, LondondsTry ond Lough Sunlly Railway, supra, at p. 807 ; 
ffwindm Waterworks Cb, t. Wi^ and Berks Canal Navigation Co,, siqpns^ 
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rights he maj exhaust the water altogether (m). In the exercise 
of the right to take water for extraordinary or secondary purposes Wat6r« 
bis user must be reasonable, the purposes for which the water is 
taken must be connected with his tenement, and he is bound to 
restore the water which he takes and uses for those purposes 
substantially undiminished in volume and unaltered in character (n). 

In no case can a riparian owner take advantage of his position to 
use the water for purposes foreign to or unconnected with his 
riparian tenement (o). 

610. Different considerations apply to the cases of water flowing Water in 

in an unascertained channel (p), or water percolating through the noMcertnined 
earth in an indefinite channel (9). In these cases a landowner has 
no right at common law to the continuance of the flow (?*)• Conse- 
quently if a landowner does any act upon his own land which results 
in preventing the access to his neighbour's land of water which 
formerly came there by an unascertained channel or by mere 
percolation, he has committed no actionable wrong («). 

A landowner is entitled to interfere with tbe^ surface water on 
his land, although the result may be to prevent th*e water eventually 
reaching a defined channel, and even although another person may 
be entitled to the flow of the water in the defined channel (0. 

611. In the case of a subterranean stream the course of which is Deftnod 
well known, the rights of landowners with regard to the flow of the 
water are in general similar to those wdiich arise in the case of ^ 
water flowing upon the surface in a defined natural course (a). 


(m) McCartney v. L(md*mdffrry and Lough tiwUly Uaihvny^ [1904] A. 0, ilOl ; 
Miner v. OHmour (1858), 12 Moo. P. C. 0, 131, 156; compare, however, Swindon 
Waterworks Co. v. Wilts and Berks Canal Navigation Co. (1875), L. E. 7 U. L. 
697, at pp. 704. 705. 

(n) McCartney v. Londonderry and Lough Bwilly Rail, C?., Ltd., su; ora, per 
Lord MaCNAOIITEN, at p. 307 ; John Young 4 k Co, v, RavJtier Distillery Co,, 
[1893] A. 0. 691, 698; Swindon Watenvorks Co. v. Wills and Berks Canal 
Navigation Co., supra. See aleo title Waters and Watkhcouksks. 

S McCartney v, Londonderry and Lough Swilly liaibray, sujyra, at p. 308. 

) Sm, for inatanoe, Bradford Corporation v. Ferrand, [1902] 2 Cii. 656. 

( 9 ) See, for instance, AcUm y. BlundeR (1843), 12 M. & W. 324, Ex. Oh. ; 
Rawatror v, Taylor (1855), 11 Exch. 369, 

(r) Acton y. Blundell, suinra; Chaeemare w. Richards (1850), 7 H. L. Gas. 349 ; 
Rawsiron y. Taylor, supra; New Riiyer Co. y. Johnson (1860), 2 E. & E. 435; 
Bradford Corporalion v. Ferrand, sujfra. 

(a) Bradford Cmufration y. Ferrand, supra; Chasemore y, Richards, supra; 
New River Co. y. Johnstm, supra; compare R, v. Mdr^gulitan Board of Wo^ks 
(1863), 3 E & S. 710; Brain v. Marfell (1879), 41 L. T. 455, C. A. ; BallacAtrkinh 
Bibyer, Lead, and Copper Mi^ng Co. ?. llarris^m (1873). L. E. 5 P. 0. 49 ; 
Dickinstm v. Ornrtd Juuctinn Canal <yO. (1852), 7 Exco. 282, 300 ; OranU Junriinn 
Cemai Co. y. Shugar (1871), 6 Ch. App. 483. 

(I) Broadbent y. Ramsbotham ( 16 >^ 6 ), 11 Exch. 602; Rawstron y. Taylor, 
supra; Broniford Coryuralitm y, Ferrand, supra, at p. 660. Gompare Grand 
Junction Canal Co. r. Shugar, supra ; English y. Metropolitan Water Board, 
[1907] 1 K. B. 588. 

(«) Dickinson v. Grand Junction Canal Co., supra, per Pollock, 0,R, at 
pp. 300, 301 ; Chasemore y- Richards, supra ; Bradford Corporation v. Ferrand, 
supra; Bradford Corporation y. Pickles, [16^51 A. C. 587; Broadhmt y. ^ms- 
bUhaim, mspra. See also Black y. Ballymena Commissioners (1886), 17 Ij; B* Lr. 
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612. Easements in respect of water in natural watereoarsea 
may be acquired by express grant (6), by implication of law (c), or 
under the doctrine of prescription (d). 

Such easements may entitle the owner of the dominant tenement 
to interfere with the flow by taking water for extraordinary 
purposes not connected with his tenement, or for other purposes 
which would not be lawful as against other riparian owners had his 
right merely rested upon his natural rights as a riparian owner («). 
He may also acquire as an easement a right to change the state oi 
the water (/), or to divert the water so as entirely to deprive other 
riparian owners of their beneficial enjoyment of the water (p), and 
to discharge the water of the stream upon the land of another 
person (h). 


469 ; Ewart v. Belfast Poor-fMW Ottardiana (18S1), 9 L. B. Ir. 172, 0. A.; 
Acton V. Blundell (1843), 12 M. & W. 324, Ex. Ch. ; Dudden v. Cluttim Union 
Ouardiani (lH57). 1 II. & N. 627,880. As to the righte of riimrian owners 
on the banks of a iwftural stream to prevent the owner of land upon which the 
stream fii*8t rises to the surface from inten'epting or otherwise interfering 
with the water flow or liae of the spririg, see Bidden v. Clution Urnon 
(inardvi'M^ supra; Moistyn v. Athrrim^ [1899] 2 CL 360; and compare 
Bunting v. Hicks (1894), 70 L. T. 456, C. A., and, generally, title Water aku 
W A TE It COURSES. 

(//) For instances in reported cases of easements in natural watercourses 
being created by express grant, see Carlisle Corporation v, Blamire (1807), 8 
East, 487 ; Nuiiall v. Dracewell (1866), L. B. 2 Exch. 1 ; John White i Sons v. 
J. <i! M, White, [19061 A, 0. 72. 

(c) For instances of eanements of this kind arising by implication of law, see 
Bury V. Pigot (1626), PopL 166; Canhamy, Fw^(1831), 2 Cr. & J. 126; Wardls 
▼. Brvcklehurst (1860), 8 W. B. 241, Ex. Ch. 

(d) For instances where prescriptive claims to easements of this kind have 
been established, see Cooper v. Bu? her (1810), 3 Taunt. 99; Holker y. Port Hi 
(1875), L. R. 10 Exch. 69, 62, Ex. Ch. 

(f) Sampson ▼, UiHidinott (1857), 1 0. B. (n. 9.) 590, 611 ; Wright v. Howard 
(1823), 1 aim. & St 190; Dalton v. Angus (1881), 6 App. Oas. 740, 792; John 
Young d' Co, v. Banhier DiMUery Co.^ [1893] A. 0. 691, 698; McCartney v. 
Londonderry and Lough Swilly Railway, [1904] A. 0. 301,313. 

(/) Baxendale y. McMurray (1867), 2 Ch. App. 790; Wood v. Sutcliffe (1851), 
2 Sim. (n. 8.) 163 ; Carlyon v. Lovering (1857), 1 H. <& N. 784 ; Crossley A Sons, 
Lid, y. Lightowlex (1867), 2 Ch. App. 478; Wood v. Wand (1849), 3 ExcL 748 ; 
Wright y. Williams (1836), 1 M. & W. 77; McIntyre Brothers y, jfrcGan/n, [1693] 
A. C. 268 ; Eaaiwood Brothers, Ltd, y. Honley Urban Council, [1901] 1 645, 

Ol. lA.. 

[7) hfason y, Shrewsbury and Hereford Rail, Co. (1871), L. B. 6 Q. B. 678, 686, 
687 ; Coof>er y. Barber (1810), 3 Taunt. 99. 

(A) Mason y. Shrewnbury and Hereford Rail, Co,, supra, at p. 687. Bights 
of thilfe^kind are in general, however, rights in respect of artificial water- 
courses, for which see p. 315, fXMf. For crises relating to easements in natural 
watercourses, eee Cox v. Matthews (1673), 1 tent. 237, 239 ; Realty y. Shau 
(1805), 6 East, 208 (water taken from river to supply a mill) ; Sampson v. 
Hoddinoit, supra; Dewhirst v. Wrigl^ (1834), Coop. I*r. Cas, 329 foostruC' 
tion of water restiainod); Bceston y. 'Weate (1856), 6 R A B. 986 (easement 
eetabHs^ed for damming a brook to get water for irrigation and farm pur|ioaes) ; 
Mttrgaihiyd y. Robinson (1B5T), 7 E. ft B. 391 (claim to throw muden iuU 
river); liuUall y. Braceweil (1866), L. B. 2 Exch. 1 (acknowledgment of right 
to obstruct); Holker y. Porritt (1876), L. B. 10 ExcL 69, Ex. CSl (artificial 
division ol Stream) ; Rdherts v. Fellowes (1906), 94 L. T. 279 (daim to abs^l 
f^roolating water) ; John White ft Sens v. J, ft M, White, supra (prseciipfl^® 
right to abstract watpr for use of a mill). 
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813. There is no natural right to water in an artificial water- 
^arse(i)« But a watercourse, though artificial in its nature, ifaay 
have been originally made under Such circumstancAS, and have 
been so used, as to give to persons through whose lands it flows 
all the rights which they would have had as riparian owners had 
the stream in tact been a natural one (k). And in cases where an 
uriificial channel passes through the lands of several proprietors 
and water flows therein to serve the purposes of a lower proprietor, 
the proper grant to presume in the absence of evidence is the grant 
of a watercourse, and primd facie every proprietor of land on the 
banks of the channel is entitled to that moiety of the bed of the 
channel which adjoins his land(0. 

614. The existence of every artificial watercourse, unless con- 
structed and used by a landowner solely upon his own laud (m), 
involves the existence of an easement Such an easement may be 
created by express grant (n), or may arise by implication of law (o), 
or by prescription (p). It may be granted or inftplied in respect 
of an artificial watercourse constructed upon the maker’s own 
land {q\ or in re8i>ect of a watercourse constructed through the 
land of anotlier person, and, in this case, whether the soil of the 
watercourse be acquired by the person making it(r), or the easement 
arises by almost necessary implication from the permission to make 
it given by the owner of the soil (a). 


(t) Ktnsiiv. Great Eastern Rail. Co. (1884), 27 Ch. D. 122, 133. 134, 0. A.; 
Sampson v, Hoddinott (1837), I C. B.(n,8.)390; Itamrshur Rershad tfarain Singh 
V. Koohj Dehart PattuA (1878), 4 App. Caa. 121, 126, P. C, ; Durrofvs Lang, 
[1901] 2 Ch. 602, 506, 606; Wood v. Waud (1849), 3 Exch. 748. 

[k) Sutrliffe ▼. Doidh (1863), 32 L. J. (Q. B.) 136, per WiontMAN, J., at p. 139. 
See alao Bath/ A Co. y. Clarke Son and Mojhntd, Ltd,, [19u2] 1 Ch. 649, 664, 
a A. ; Suttall y. Bracewell (18GG), L, It 2 Exch. 1. 

{/) WhitnufTes {Edtnbridge), Ltd. y. SUxn/ord, [1009] 1 Ch. t il, per Etb, J., 
at pp. 434. 436. 

(»w) Bunting y. Hicks (1804), 70 L. T. 455, 0, A- 

(n) For instances in report^ rases of express gi'ants of easements in artiiicial 
watercourses, see the following cases: FinUnstm v. lUtrter (1876), L. It 10 
0. B. 188, where the question of eaaement or comiricm drain was undecided ; 
irood y. Saundrrs (1875), 10 Ch. App. 582 (sewer); Untram y. Maude (1881), 17 
Ch. D. 39^^ (underfund goit). Compare Exiberts y. Rone (1865), L. R. I Ex oh. 
62, where a licence to oonstruot a watorcoorse was granted by parol. The licence 
being subsequently revoked, the licensor Was held entitled to obstruct the 
watercourse ; see also Nuttall y, Bracet/JsRf suvra. 

(ol For instances of easements of this kina arising bv implication of law, set 
Hcitti y. Kelson (1871), 6 Ch. App. 166 ; BuntiSig y. IJuks (1894), 70 L. T. 455, 
C. A.; Hall y. Lund (ISOtl), 1 9- & C. 676, 

(p) Magurr, Chadwirk (1840), 11 Ad. A El. 671; Wof>d y. Waud, supra, 
Blachbume y. Somers (1879), 6 L. It Ir, 1 ; Samfshur Pershad Ndratn Singh y. 
Kooe^ Bshisri PaUuk, supra ; Powell v. DuUer (1871), 6 I. It C. L. 309 ; Brown 
V. HanstabU Oorporati*m, [1899] 2 C*h. 376 ; Bunting y. Hkks, supra ; Wrighi 
▼. Williams (18^16), I kl. A W. 77 ; v. CojteJand, [1902] I K. B, 690, 0. A. 

(9> See, e,g., BuMeg [R, H,) d Sans, Ltd. v. Buckley {N.) d Sons, [1808] 2 O. B. 

®08, 0. A.« 

(r) Dgngvor (Lord) y. Tennant (1888), 16 App. Oaa 219; Taylor v. SL Jfftbfnfs 
(1877), 6 Ch, D. 261, C. A. ; Burrows y. Acn^r* [1901] 2 CIl 609L , 
(4 kFBv(^ y. Great Nortfiern Raft. Co.^ [1900] 2 L R. 326,^333, 0. A*; ^mrowi 
v» Lang, supra, at pp. 608, 609 ; Magcr t. C$u£ckoick, supra. 
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Scot. 8. 
Water. 

fizprew 
grants of 
easement in 
artificial 
iratercoane. 


Prescriptive 
rights in 
artificial 
watercourse. 


Temporary 

purposes. 


616. Where there is in existence an express grant of an easement 
or an express agreement relative to the construction and oontinu* 
ance of an artificial watercourse, the rights of all parties depend, 
of course, upon its terms (0- The rights of some of the parties may, 
however, be implied from the circumstances surrounding the 
execution of the agreement. In general, in such a case rights in 
tlie watercourse will not readily accrue apart from those given by 
the agreement (a). 

616. Under the doctrine of prescription an easement in an 
artificial watercourse will bo more readily established where the 
watercourse appears to have been created for a permanent purpose, 
and to have been intended to continue permanently, than where 
the watercourse appears to have been intended for a temporary 
purpose only (b). The court therefore inquires carefully into the 
character of the watercourse, especially if there is a lease existing 
between the parties, with a view of finding whether it was intended 
that the watercourse should last for all time, or whether it was a 
temporary convenience the construction of which was perfectly 
consistent with the notion that it was to be enjoyed only so long 
as the parties continued their relation of landlord and tenant (o). 

617. A prescriptive right to an easement in an artificial water- 
course constric ted only for a temporary purpose cannot in general 
be gained as against the maker of the watercourse or his successors 
in title (d). One of the reasons for this is that the enjoyment of 
the accommodation afforded by the watercourse to persons other 
than the maker is generally of a permissive character (e), so that 
there is no enjoyment as of right which is essential to toe success 
of every prescriptive claim to an easement of water (/*). 

In this respect the meaning of the words “ temporary purpose ’’ 
is not confined to a purpose that lasts in fact for u few years only, 
but includes a purpose which is temporary in the sense tliat it may 
within the reasonable contemplation of the parties come to an 


{t) Sharp V. WatrrJwuee (1857), 3 Jur. (n. s.) 1022. See also Kiy r. Neath 
Rural District Counvil (1900), 95 L. T. 771, C. A. 

(a) Mason v. Shreufshurt/ and Ilerr/ord RaiL Co, (1871), L. R. 6 Q. B. 678, 687 ; 
Oav&i V. Murtyn (1805), 19 C. B. (N. 8.) 732 ; ▼. If awd (1849). 3 Exch. 7-18 ; 

Sampsotiv, IJoddifu tt (1857), 1 0. B. (N. 8.) 590; Staffordshire and IVorcestershire 
Canal Navigation {Rroftrtetors) v. Birmingham Canal Narigatioft (I*rofrneU>r*) 
(1800), Ij. R. J II. L, 25'4 ; Oreatrex IJaqxuard (1853), 8 Kxch. 291 ; Arkvfright 
T. Oeh (1839), 6 M. & W. 20 1, 231 ; Borrows v. J.ang, [1901 ] 2 Ch. 602, 608, 609 ; 
V. Great Nirthrm RatL Co,, [1900] 2 1. R. 326. 333, 0. A. 

(h) fkiily dt Co, V. Clark, Sim and Mirrland, Ltd,, [1902] 1 Ch. 649,668.0. A. ; 
Whitmores {Edenhridge), Lid, y, Siaii/ord, [190^ 1 Ch. 427; Wot/d y, Waud, 
gupra, at p. 778 ; Greatrex y, Ilaytvard, enjtra ^ Burrotog y, Lang, gupra, 
Fab WELL, J., at p. 607 ; Magon y, Shrewsbury and Ilergfimi Rati, Co,, gupra, 
per BJLaCXBCTEN, J., at p. 684, See also Sutcliffe y. Booth (1803), 32 L. J. (o. B.) 
136; Itoberis y, Richards (1881), 44 L. T. 271 ; Bunting y, Hicks (1894), 70 L. T. 
466, 0. A. 

(f) Cham^ Colliery Co, V. Hopwood (1886), 32 Ch. D. 649, 0. A., pfT 
£o>vT.7r, L.J., at pp. 668, 669. 

(d) Arkpmght y, OeU (1839), 5 M. & W. 203. 

(e) Burrows v. Lang, Supra, at pp. 610, 611 ; Hanna v. Pollock, [1900] 2 1. B- 
664 , 0. A. ; Chamber OoUsery Co, y, Hopwood, supra, 

{/) Chamber Colliery Co. Y. Hopwood, supra, at p. 668, 
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• 

eiid<9)« A watercourse is made ior a temporary purpose within 
this meaning if it is not intended to be a permanent iteration of 
the face of nature, but merely a temporary alteration for the purpose 
of and co-extensive with the carrying on of a particular basiness (h), 

618. The rights claimed as easements in respect of artificial 
watercourses are usually either a right to continue the enjoyment 
of the discharge on to the claimant’s land of an artificial now of 
water from a watercourse made by someone else above (t), or a 
right to discharge water flowing through an artificial watercourse 
upon the land of someone below (k). 

The mere discharge of water by an upper proprietor upon the 
land of a lower proprietor may easily establish a right on the part 
of the upper proprietor to go on discharging, because so long as 
the discharge continues there is a submission on the part of the 
lower proprietor to proceedings which indicate a claim of right on 
the part of the proprietor above (/), but it is difficult for the lower 
proprietor to establiuh a right to have the flow continued (m). 

• 

8ub-Seot* d.^Pollution. 

610. In the absence of any easement a person cannot pollute 
the water of a natural watercourse to the prejudice of other persons 
entitled to the use of the water (n). A person who has acquired a 


(y) Burrows v. [1901] 2 Ch. 502, per Pahw^ELL, J., at p. 508. 

(A) Ibid.t per Fi^KWELL, J., ut p. 508, where it is said that if a man iriakcui 
a watercourse leading tu a mill pond for the use of his own mill on his 
own land, this is for a temi)orary pur^iose, because it is limited to the 
period for which he uses the mill; and similarly if a man pumps water from 
hia mines for the purpose of draining them, that is a temporary purpose, os it 
is limited by the duration of the workings. 

(i) Chamber Colliery Co, v. J/opwood (1886), 32 Oh. P. 549, C. A., per 
Bowen, L.J., at p. 558; see, for instance, Jvimey v. Stocker (1866), 1 Ch. App. 
396. Compare Greatrej: v, Ilayward (1853), 8 Fxch. 291. 

(A) Brown v. Dnmiahle Cnrporotitmf [1899] 2 Ch. 378 ; A. -O.v, Borkiny Union 
(1882), 20 Ch. D. 695, 601 ; Carljpm y. Lovering (1856), 1 U. AN. 784 ; 
Wright V. Williams (1836), 1 M. A W. 77. 

(f) Chamber Colliery Co. v. llojiwood^ supra, 

(m) Jbid.y where Bowmen, L.J., pointed out, at p. 568, that it would bo very 

diflicult to make out that because a man's pump had dripped on to his neigh- 
bours land the latter had a right after twenty years to say that the nuinp 
must go on leaking. See Grtairex v. Hayward, supra, where it was held that 
tbe flow of water from a drain lor twenty years, for the purposea of agricultural 
miprovements, did not give a right to a neighbour which would preclude 
the proprietor from altering the level of his drains for the greater improve- 
ment of his land: see also flood y. Watid (1849), 3 Each. 748, 778 ; Arkwright 
y. Otll 5 M. A W. 203 ; Mason y, Shrewsbury and Hereford Rail. Co. 

(1871), P. K. 6 Q. B. 578. Compare Hanna y, I'ollvck, [1900] 2 I. R 664; 
Magar y. Ohadwidc (1840), 11 Ad. A £1. 571 ; Oaved r, Martyn (1865), 19 C. B. 
(H. 8.) 7S2. 

(n) Wood V. Waud, supra; CrossJey A Sms, Ltd, y. Lightowler (1867), 2 
Ch. App. 478; Mason y. H\R (1833), 6 B. A Ad. 1; Qoldsmid v. Tunbridge 
Welle Improvement Commissioners (18^), 1 Ch. App. 349; John Young db Co. 
y. Bankter Ihsttllery Co., [1893] A. C. 691 ; Whaley v. taing (1857), 2 u. A N. 
476; BaUoard ▼. TonUtnson (1685), 29 Ch, I), 115, C. A. Compare Hodgkmeon 
T. Ermm (1863). 4 B. A S. 229 ; Womersley v. Church (1867), 17 L. T. 
190; and see tiwe NuisAKCS; Watxiui asd Wateecottrses, as to pollution 
isamUy. 
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Bam. IL right to the nee of the water in a wateroouree or sabterraneaik mtter, 
Water, can prefrent the pollntion of the watM, whether he hat awaited that 
right nnder the doctrine of prescription or otherwise (o). A right 
to pollute the water may be acquired by express grant(p), by impli- 
cation of law (g), or under the doctrine of prescription (r). 

Bifrht to di>- 620. If an owner of an easement to discharge water npon the 
charge water servient tenement exceeds his rights by sending down polluted 
^roWeWht I"!*® servient owner may stop the whole of the discharge, 

to pollute because it is impossible for him to separate the pure from &e 
polluted water («). 

SuB-SaoT. 6. — JRgMir. 

Repair. 621. lu general the owner of an easement in a watercourse mav 

do all things necessary to repair it (a) and to beep it cleansed (tj, 
whether the watercourse bo natural (c) or artificial (d), and whether 
permanent (e) or of a temporary nature (y). But unless the ease- 
ment is such as to entitle the owner thereof to remove permanent 
accretions to the river bed, neither the owner of an easement of 
water in a natural watercourse nor a riparian owner is entitled to 
remove such accretions, although he may in general keep the 
river or stream free of vegetable and temporary obstructions which 
interfere with the enjoyment of his rights (g). Probably a right 
of removing permanent accretions might be prescribed for (h). 

A person who makes for his own use an artificial watercourse, 
whether upon his own or another’s land, is, in the absence of 
express agreement to the contrary, bound to keep the watercourse 
in such a state of repair as will prevent damage to the servient 


(») Magor v. Ckadwick (1840), 11 Ad. & El. 871 ; compare Oavrkwdl v. AumtI/, 
(185(i), 26 L. J. (bx.) 34. 

(p) See p, 2-15, o7de. 

Iq) //all V. Lund 1 U. & 0. 676. 

(r; Wml v. ira«a (1849), 3 Exch. 748; Oro^fdey (fe Sowd, Lid, v. Lightowler 

K 37), 2 Ch. App. 478; Wright v. WiViarM (1836), 1 M. A W. 77; A.-G. v. 

Icing Union (1882), 20 Ch. D. 695, COl ; Baxendalt v. MtMurray (1867), 
2 Ch. App. 790; McIntyre Brothere v. McGavinf [1893] A. 0. 268. 

(«) Cankwell y, RusBrll, t/upra; Charlet y, Finchley Local Board fl88d), 


23 Ch. I). 767 ; compare //ill v. Ooci (1872), 26 L. T. 185. 
(a) Pornfret v. Iticrojt (1669), 1 WmB. Saund. 321, 3' 


ley Local Board (1883), 


(а) PoTn/ret v. Jiicroft (1669), 1 Wma. Saund. 321, 322 b; Bodgecn y. Field 
(1806), 7 Enet, 613; QoodhaH ▼. Byett (1883), 26 Ch. D. 182; Bumpkriee 
CoMine (1877), 2 C. P. D. 239. 244 ; Li/ord^s Case (1608), 11 Co. Kop. 46 b 
62 a; compare Sandgnte Local Board v. Ltney (1833), cited 25 Ch. D. 183, n.; 
Finlinum v. Pirier (1875), L. H. 10 B. 168; compare Btestm y, Weat$ (1866), 
5 E, A B. 996; Bell v. Twrttiyrnan (1841), 1 Q. k 766; Egranont (Lord) t. 
JPitlman (1829), Mood. A B£ 404 ; /ioberts v. Fellovifs (1906), 94 L. T. 278; 

(б) ffodgson v. Field, eunra ; Liferd's Caae, mpra ; compare Bhodeey. AirtdaU 
Jkaimge Commmioners (1876), 1 C. P. D. 380, per IjOI^ CoUEBtDOB, O.J.f 


linage Cowmmioneri (1876), 1 C. 
p, 392, 393; A. v. Wharton (1701X 
WBtf. 174. 


P. D. 380, per Ijord COIOSBIDOB, QJ.g at 
12 Mod. £ep. 510; Brown ▼. Beai(17il), 


(c) Bodgson v. Field, etipm; Bumphrite ▼, Catisine, supra, 

[d) Gyoahart v. Byeft^ eupkij Hodgson ▼. Fidd, supra; Pmt^M t. Bicr^, 

itipra. . ' " ' . 

(f) Pmfrd y, Rieroft, oitpra. 
if) Bodgeon v. Fidd, supra, 

M Withers ▼. Purchase (1899), 60 L. T. 619. 

(A) Ibid. 
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it he tails to de so, is tespoosiUe for any dailt^e *■(>*• *• 
whioh mayTe&nlt<ty.^ This is the ease even tbongh the servieirt WstsR 
owner may have acquired a right to the use of the water (it). . ‘ 

.-f . 

9uB'Sboi\ 7 , — Alteration of rPa/frcour«^ 

622. Neither a riparian owner nor an owner of an easement of Mteimtion of 
water may (unless some speeial right entitles him to do so) alter 

the flow or bed of a river or stream so as to increase the burden of * ^ 
servitude upon the servient tenement, whether by increasing the 
strength of the current, altering its direction, or otherwise ({}« 

Sect. 4. — Support, 

8t7B*Sect. l,-^l^aiural Bight to Sujp&rt, 

623. Every owner of land has ex jure naturte, as an incident of his Natural right < 
ownership, the right to prevent such use of the neighbouring land 

as will withdraw the support whioh the neighbouring land naiuniily 
affords to his land (m). In the natural state of laud one part of ft 
receives support from another, upper from lower strata, and soil froui 
adjacent soil ; and therefore if one piece of land be conveyed so as 
to be divided in point of title from another oonLigiious to it, or (as 
in the case of mines) below it, the right to support passes with the 
land, not as an easement held by a distinct title, but as an incident 
to the land itself, sine quo res ipsa haberi non debet («). 

624. This natural right to support does not entitle the owner of Sxter ^,of 
land to insist upon the adjoining land of his neighbour remaining righi 
in its natural state ; but it is a right to have the benefit of support, 

which is infringed as soon as, and not until, damage is sustained in 
consequence of the withdrawal of that support (o). 


(») Buckley {R, II.) <fe Sons, Lid.v. BuckleyjN.) Sons, [ISi+S] 2 Q. B. 608, C. A. ; 
and see Hylande y,' Fletcher (1868), L. It. 3 PI, L. 330; '^icoU ▼, Mnrtiland 
(1876), 2 Ex. D. 1, 0. A. ; Fletcher v. Smith (1877), 2 App. Cos. 781, 

(k) Buckley {R, B.) Jb Sons, Lli. ▼. Buckley (N,) <fc Sons, mpra, 

{1) Frechette y. La Ce/mpagnit ManufcuXurihre de 8t //yac/w^As (1883). 9 App. 
Gas, 170, P. C. ; Bickett v. Morrie (1866), L. E. 1 So. & Div. 47 ; Palmer y. Pereen 
(1877), 11 1. E. Eq. 616; Norhury (Fart) v. Kitchin (;8G6), 15 L. T. 601 ; Bel/aet 
Ropewcrke Oo. v. Boyd (1887), 21 L. E. Ir. 6<)0; Taylor y, 8t. llden'e Corpora- 
tifm (18"T7), 6 Ch. D. 264; Orr Ewing v. Celqulwm (1877), 2 App, Ca«. 839; 
Wiihere y. Purchase (1889), 60 L. T. 819. 

(m) Bumphriea y. Brogden (1850), 12 Q. B. 739, 744; Backhouse y, Bonomi 
(IWI), 9 HTL. Cae. 603; lUnvhotham v, WUem (1857). 8 E. & B. 123, Ex. Ch. ; 
ucdwn V. Angus (1881), 6 App. Cas. 740, 791, 808 ; see also North Eastern Hail, 
Co, y, Elliot (1860), I John. St 11. 145, ^ Paob Wood, V.-0„ at p. 153; 
Birmingham Corporation ▼. Allen (1877), 6 Ch, D. 284, 0. A. ; Oreenwell y. Low 
Beechhum Coal Vo,, [1897] 2 <1, B. 165. 170, 171 ; Jary y. Barnsley Corporation, 
[1907] 2 Ch, 600. 

(n) Dalton v. Angus, supra, jm Lord SsiAOBins. L.0,, at p. 791, and per Lord 
Blackbubn, at p. 808; see also BacMhmm v. Bonomi, supra, at pp. 512, 513, 
where the weight of the buildings appears to have been treated ae munaterial ; 
Proud y, Boies (186^, 6 New Rep. 92; tosm y. Bell (1886), 9 App. Cm. 266; 
London and North frestem RaH, Co. v* Svams, [1893] i Ch. 16, 30, 0. A. ; Jary 
?. Basnsiey CosporaHon, [1907] 2 Ch. 600; Cb^s^tan Bail, Co, v. Sproi (1856}, 
2 lls^. 449, H. L. ; Davis y, Trehamo (1881), 6 App. Oss, 460, 466.; and aeo 
due (maims ajsd Bights m Couaom, iToi. IV., pp. 574 et seq. 

(e) JMfsiv y, Angus, supra, at p. 808. 
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The same principles apply both to lateral or adjacent support 
from adjoining land(/ 0 » as also to the salgacent support of under- 
lying strata where the surface of the land and the strata beneath it 
are dillerent freeholds and belong todillerent owners ( 9 ), and to the 
right of the owner of a subterranean stratum to the support of the 
further strata beneath (r). 

625. Primd facie the owner of the surface is entitled to support 
from the subjacent strata, and if the owner of the minerals works 
them it is his duty to leave sufficient support for the surface in its 
natural state (s). The latter may, however, substitute artificial 
support for the support afforded by the minerals (t). 

Where there bus been a severance in title and the upper and 
the lovAer strata are in different hands, the surface owner is 
entitled of common riglit to support for his property in its natural 
position and in its natural condition without interference or dis- 
turbance by or in consecjncnce of mining or other operations, 
unless such interference or disturbance is authorised by the 
instrument of sevprance either in express terms or by necessary 
implication (a). ' 

Thus, where minerals are severed from the surface by deed, 
insLrmncnt, or Act of Parliament, the mineral owner is not entitled 
to let down the surface, unless by the deed, instrument, or Act of 
Parliament by which the minerals are severed it appears that the 
surface owner has parted with the right of support (/;). The mineral 


(p) Hunt V. PcaA-e (I860), John. 705, 710, 711 (there were biiildingt upon the 
land in this case, but tbeir additional weight wus found not to have in anyway 
oauKed the tuibsideuce) ; ITt/aft v. Harriami (183‘J), S B. & Ad, 871 ; Elliot v. 
Ncyrth Eastern Hail. Co. (Id03), 10 H. L. Cas. 333; Btrminf/ham Corjioration v. 
./\Uni (1877), 6 Ch, D, 28^, 0. A. ; Jary v. Barnsley Corjtoraiton^ ^ 

600; Mitnchesier Vorvatation v. New Moss Colliery Co.. Ltd., [1906J 1 On. 278, 
291. ISee also title MINES, MiN^EHALS and Qi/aurjes. 

(</) jJumv/iries v. Ihotfden (IS.'iO), 12 Q. B. 739, 744, 743; Brawn v. Bohin» 
(n^.M)), 4 li, & N, 186; havis v. Tteharrie (1881), 6 App, Cub. 460, 466; London 
and Noiih Western Bail. Co, v. KvanSy [1893] 1 Ch. 16, C. A,, at p. 30; A.-G. 
V. Conduit Colliery Co.. [1893] 1 U, B. 301 ; Jary v, Barnsley CorjKrrationy supra; 
see Manvhester Corporation v. New Moss Colliery Co., Ltd., supra, per Fa&WBLL, J.» 
atp. 291. 

(r) Dixon v. White (1883), 8 App. Cas. 833, 842; see also Butterley Cb., Ltd. 

V. New Huchiall Colliery (h.y Lid., [1909] I Ch. 37, 0. A. (an appeal to tibe 
llourte of ]>ords is now pending); LocJsai’^ Lamp$vn v. Staveley Coal and Iran Co. 
(1908), 23 T. L. R 136. 

(a) kmart v. Marian (1855), 6 £. & B. 30,46; Harris v. Byding (1839), 6M. A 

W. ^ ; Humphries v, Brogden (1850), 12 Q. B. 739, 744 ; Roberts v. Haines (1857), 
6 K & B. 643 ; 7 E. & B. 623, Ex. Ch. ; Love v. B*^U (1884), 9 App. Cas. 286; 
Btoud V. Hates (1865), 0 New Hep. 92 ; JHxfm v. White, supra ; Davis v. Trehame, 
Stipra ; Ntnv :^ha7dston Collieries Co. v. WestmorbirSd {Earl} (1900). cited at [ 1904 ] 
2 Ch. 443, n., II. L. ; Butterknvtrle ColLery Co. v. Btshop AtuJdand Jndustricd 
C<h>operaifve Co., [1906] A. C. 305, 315; and see title MiKsa, Minerals and 
Quakries. 

(<) Bi^ Mham V, Wilson (1857), 8 E. & B, 123, 167. Ex. Ch. 

(a) Mutisf-knovde Colliery Co, v. Bishop Auckland Induetrial Oo-operaHve Co., 
supra, pet Lord MacnaOBTEN, at p. 313 ; and see title Cobbonb and BigixXS 
or Common, Vol. IV., PP* et seq. 

(5) L<mdon and North Western HnU, Co., v. supra; (kMontan BaU, Co. w. 

l^ot (1856), 2 Macq. 449, H. L. ; Love v. Bell (1^4}, 9 App. Oas. 286; Jktvisy. 
TreLame. supra, at p. 466. See also title Mmxa, Mxnnbals and Quabnins* 
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owner's right to get the minerals is limited to getting them in snob 
a manner as not to occasion injury to the surface (c). Support 

626. The owner of land has no natural right to the support Sat^acent 
afforded by water in or under his neighbour’s land (d). A man 
can drain ofif water from his own land notwithstanding that his so ^ 
doing deprives his neighbour of the support which it derived from 
the presence of the water (<j). D, however, the support be derived 
from some substance which, though partially composed of water, 
possesses physical attributes altogether different from water, the 
owner of land has a natural right to insist upon its continuance (/)• 


627. The owner of land has no natural right to support for Support lor 
buildings or of the additional weight which the buildings cause (< 7 ). ^Jf^*"** 
Support to that which is artificially imposed upon land cannot exist * 
exju7'€ natune, because the thing supported does not itself so exist (fe). 

The mere fact, however, that there are buildings upon his land 
does not preclude an owner from his right against a neighbour or 
subjacent owner who acts in such a manner as to deprive the land 
of support, so long as the presence of the buildings does not 
materially affect the question, or their additional weight did not 
cause the subsidence which followed the withdrawal of support (i). 

628. The owner of land upon which there are buildings has no Support for 

natural right, in respect of those buildings, to support afforded them bj 

)\v buildings upon his neighbour’s land (&). If a man pulla down 

bis house and thereby deprives the house of his neighbour of the 
support it has been enjoying, and his neighbour’s house is thereby 
damaged, his neighbour (in the absence of an easement of support) 
has no cause of action. Ho must take care to interfere as little as 
possible with the adjoining house (1), but he is not called upon to 
take active steps for its protection, as, for instance, by shoring it 


(c) London and North Wtsiem Rail. Co. v. NvanSf [1893] 1 16, 30, 0. A.; 

compare Butltrlmowle Colliery Co. v. Bishop AwkUind IridustrioL Co^operaiim Co., 
[U)e6] A. C. 305. See, amorally, title Mines, Minerals and Quarries. 

(d) ropplewdl ▼. IlMdnson (1869), L. 11. 4 Ex. Ch. 248 ; KUint v. North 

Eastern Bail. Co. (1863), 10 H. U Cas. 333, 369 ; see also Jordmn v. Sutton^ 
Southeoatea and Drypool Gas Co., [1899] 2 Ck. 217, U. A., per Vauqhan Williams, 
L.J , at pp. 245, 246. * 

(e) Fopphwell v. Hodkimmi, Bupra. But compare LittUdale v. Lonsdale ^arJ) 
(1791 ), reported in [1899] 2 Ch. p. 233, n ; and see GVl v. Westlake^ A. (3. 1 97. 

(/) Jordeson t. Button. Southeoatea and Drypool Gas Co., supra (running silt) ; 
Trinidad Ashplialt Co. v. Amhard, [1899] A, 0. 694, P. 0. (semi-fluid pitch); 
Gill V. Westlake, supra. 

{g) North Eastern BaU, Co. v. EUiat (I860), 1 John. & If. 146, 163; affirmed 
Elliot V. North Eastern Bad. Co., supra ; Smith y. Thackerah (1866), L. B. 1 0, P. 
664 ; see also Brown y. jSo6»71Sj(1869), 4 H. ft N. 186 ; Hamer y. Knowles (1861), 
6 n. ft N. 454; A.-G. y. Conduit CoUiery Co., [1896] 1 Q. B, 301, 312 ; WUds 

Minsterley (1639), 2 Boll, Abr. 664, 665. 

(h) Dalton v. Angus (1881), 6 App. Ooa. 740, 792. 

(•) Brotvn y. Robins, supra, at pp. 193, 194. 

{k) Pmton V. London CorparaUon (1829), 9 B. ft 0. 725 ; Wyatt v. BarrUem 
(1832), 3 B. ft Ad. 871 ; Chadwick y. Trowsr (183^ 6 Bing. (h. 0 .) 1, Ex. Oh. ; 
•ee aim Southwark and VauahaU Water Oa, Wandsworth Board of Works^ 
[18981 2 Oh. 603, 0. A., per Oolldts, LJ., at p. 612. Compare Dodd y. Edme 
(1834), 1 Ad. ft El. 493 ; ago title NBaucOBlcai 

(1) Southwark and VanmMt Water Os. V. Wemdeworth Board of Worke^ eu/pra. 
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Sbot. 4. up Where an ovner palls doBna bis buildings and 

Support 'withdraws natural sapport from his neighbour's house and damage 
is caused because the weak and fragile condition of his neighbour’s 
house required the exercise of extra care, he is not liable for damage 
resulting from that condition where he has no notice of it (a). 


Baaemsiit of 
■upport. 


Mode of 
acquisition 
of eaiemont 
of support. 


SuB-SaoT. 2. — Etuerntni of SupperU 

629. The easement of support is a right acquired^ over and 
above the natural rights of support. It may either involve an 
enhancement to the dominant owner’s natural right of sup^rt 
with a corresponding increase of the servient owner’s obhga- 
tions to refrain from interference (o), or it may involve a diminution 
of the obligations of the dominant owner to refrain from depriving 
the servient tenement of ihe support to which the servient owner 
would otherwise have been entitled (p). 

The most common easement of support may be defined as the 
right of an owner of buildings to receive for them such support 
from the land or buildings of his neighbour as is sufficient to resist 
the effect of the law of gravitation and to maintain them in their 
existing state and position (q). This right involves the correlative 
right to prevent the owner of the servient tenement from using his 
land or the buildings upon it in such a manner as to deprive of such 
support the buildings upon the land of the dominant tenement (r). 

The acquired right may be a right to have buildings supported 
by land, or a right to have buildings supported by other build- 
ings («) ; for the easement of support is as applicable to the support 
from an adjoining building as it is to the support from adjoming 
land (0* When the easement of support has once been acquired 
it is similar in character to the natural right of support (a). 

630. A right of support for buildings must in each particular 
case be acquired by grant, or by some other means equivalent in 
law to grant, in order to make it a burden upon the land which 
in its natural state would be free from it (6). The easement 


(m) Southwark and VauxhaU Water Oo, y, Wandoworth Board of Worka^ [ISSS] 
a Ch. 603, C. A. 

(«) ChadwickY, Trower fl8S9), 6 Bing, (w, o.) I, Bx. Oh.,p«r Faiuub, B., atp. 10. 
(o) As in the cane of the ordinary easement of support for buildings, see 
Dalton V. Angui (1881), 6 App. Oas. 740. 

(jp) As in the case of an easement entitling the owner to let down the surface, 
see Love v. Bell (18S<^, 9 App. Caa. 286; Bi'Merknowle CoUiery Co. y. Bielwp 
Auckland Industrial Vo-operative Oo.^ [1906] A. C. 305, 810; ConeeU Waters 
wmke Co. V. BiUon <1889), B. I). 318. 

{g) Dalton y. Angue^ euprei^ per Lord SxLBOBins, L.O., at p. 702, per Lord 
BnaoKBUBN, at p. 809. For forms, see Bncydoprodia of Forms, Tol. Y., p. 531 . 
(r) Dalton V. AnguBj eupra^ per Fry, J., at p. V76. 

(#) Lemaitre v. 2>avt« (1881), 19 Ch. D. 281, 290; Brown "w* TTindwr (1830\ 
1 Or. A J. 20 ; Ekharde y« Boh (1853), 9 Exch. 218 ; Waddingt(m y. Naylor 
(1889), 60 L. T. 480 ; GreenweU y. Low ^hhum Coal Co., [1897] 2 a B. : 

BrUchard, [1908] 630, jper Pakkrr, J., at pp. 635, &0, Comp^^® 

also Chadwick y. Trower, eupm; Langford y. Woods (1844), 7 li|an. ft O. 625. 

(t) XmiiaitTe y. Davie^ eapra. 

(a) Tlltifomy. AnyiM,tiipra^f|wLitdBlAQDuaN,at,p.809;Boiioim>.uB^^^ 
0859), B. B. ft B. 622, Oh.» pmr J., at p. 654; Greemodl V. lew 

Beechhum Goal Co., etipiw* P- 171. 

(5) Dalton y. Angpe, aupra, per Lord SELBoiuni» L 0.» at p. 792. 
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uiAgr be ecBatod by expreae gnmi<c)^ or mfqr by impliph 
tion of law(<I)y or it may be eBtablisked un^ervibe aootriae el 
preBcription (e). 

It may also be created either expressly or impliedly by Act 
of Parliament (/). Where a statute empowera imdemkers to 
construct ahd maintain works for the benefit of the pubUo upon 
the lands of private owners^ and such works necessarily require 
support from subjacent soil, and provision is made in the statute 
for compensating the private owners for the damage to the sur- 
face and subjacent minerals to be caused by the contemplated 
works, a right of support from subjacent soil for the authorised 
works necessarily arises by implication, unless the Act negatives 
it (g). Where, however, no right of compensation is given by the 
statute the case is different (/t). 

631. The general roles governing the creation of easements by 
implication of law upon a disposition of the dominant and servient 
tenements, or of either of them, also govern the creation of the 
easement of support on such an occasion (t). ^ The easement of 
support is not in general an easement of necessity, so as to neces- 
sarily arise in favour of the common owner of the dominant and 
servient tenements, if he disposes of the servient tenement and 
retains the dominant tenement (/:). But under special circum- 
stances it may be an easement of necessity (1). 

If the common owner of two closes conveys one of them he can 
do nothing which will derogate from his grant ; and if be has con- 
veyed the close with the express intention of having buildings erected 
upon it, neither he nor his successors in title can do any act upon the 

fc) Dalton y. Angus (1881), 6 App. Cas. 740, at p. 809. 

(a) Dalton v. Angus j sntjwa; Righy y, 2?c??neil n 882), 21 Oh. D. 559, 0, A«; 
Richards v. Bose (1858), 9^ch. 218 ; eomp«re iffidon laghUrags Oo, y. London 
Graving Dock Co,, [1902] 2 Oh. 657, 0. A. 

(e) Dalton y. Angus, supra; LemaUre v. Davis (1881), f9 C^. D. 281 ; Latimer 
T. Official Co-'Operdtive Society (1855)^ 16 L. B. Ir. 305; OreeuweU y. Low Bosch-^ 
hum Coal Co., [1897] 2 d. B. 165; Union L^hterage Co. y. London Qraviny 
Dock Co., supra, where, however, the preecriptiye claim failed ob the enjoyment 
had not been open ; Jordeson y. Sutton, SoutficoateB and Drypocl Qas Co., [1698] 
2 Oh. 614, 625 ; affirmed [1899] 2 Ch. 217. 0. A. 

(/) London and North Western MaiL Co. v. Evans, [1893] 1 Oh. 16, 81, 0. A. ; 
Rs Dudley Corporation (1881), 8 Q. B. D. 86, 0. iL ; Benfiddsids Local Board 
y. Consett Iron Co. (1877), 3 Ex. D. 64; Jary v. Barnsley Corporation, [1907] 
2 Oh. 600. Oompare Orsal Northern EaUway t. Inland Revenue OomniBsicniers, 
[1901] 1 K. B. 416, 428, 429, 0. A. 

(g) London and North Western Bail. Gol t. Evom, supra, per A. L. Smith, L.J., 
tt p. 81 ; and oozxtpare Clippens Oil Co. y. Edinburgh and DisMd Waler 
Trustees, [1904] A. d 64, a ^tch case. 

(^) London and North Western BaB. Co. y. Evans, supra, at pp. 28, 29; 
Ne^rowMan Board of Works y. Metropolitan Bail. Co. (1869), L. B. 4 0. P* 192, 
Bx. Gh., where there wu no right to compensation given to the person against 
whom t]to suppoit was dlsimed. See also Boderick y. Aston Local Board (1877), 
8 Oh. D. 328, 332. 

{«1 For tlMMo mlei, oee p. 251, ants. 8ee Wheeldon v. Burrows (1879}» 

l2Ch.D.81,0.Ar^ 

A) Unim Lighterage Co, v. London Qraektg Dock Go., stqnxu 

(1) As, lor mstanoe, where the commcai . owner retains a house which dselVai 
obyunii end neoessory sagport from the ikii|^boariiig house of whioh he has 
jh sp osi d ; see BMaras y. Boss supra; Mcseq^y^Arnistrmig (18^7)^71 
a A.; JXMMhv. (lSS2h 46 L. . 

It iS 
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retained close which deprives the buildings erected upon ttie otiher 
close of support (m). 

632. Where an easement of support is claimed by prescription 
there is no enjoyment as of right (which is essential to the success 
of such a claim) unless the owner of the servient tenement has had a 
reasonable opportunity of becoming aware of the enjoyment of 
support from his property (n). The enjoyment of the support must 
be 02 )en, that is to sayi of such a character that an ordinary owner 
of the land, diligent in the protection of his interests, would have, 
or must be taken to have, a reasonable opportunity of becoming 
aware of it(o). 

633. The easement of support for buiWings from land (p) or 
from other buildings (g) is an easement within the meaning of s. 2 
of the Prescription Act, 1882 (r), and may be claimed under the 
provisions of that statute («). It may also probably be claimed 
under the doctrine of a lost modern grant (t), 

• Sub-Seot. 3. — Interference. 

634. An interference with an easement of support to buildings 
occurs when the support has been actually removed and a change 
in the state of the dominant tenement thereby effected (a). There 
is no interference where one mode of support is substituted 
for another, provided the actual support is still continued (6). 
Any interference gives rise to a cause of action, although the 
dominant owner may not have suffered pecuniary loss(c); for 
as soon as the condition of the dominant tenement has been 
in fact changed to a substantial extent by the withdrawal of 
the support the dominant owner has sustained an wjuria for 
which he may maintain an action without proof of such los8(d). 

(m) North E<Mtem Rail. Co. v. (I860), 1 John. & H. H5; Caledonian 

Rail, Co. V. Sprot (1856), 2 Macq. 449, H. L. ; North Nasier?i Rail. Co. v. Oroseland 
(1862), 2 Jolm. & H. 665; see also Siddoney. Short (1877), 2 C. P. D. 672; 
Riglty T. Bennett (1882), 21 Oh, D. 659, 0 A.; Murchie r. Black (1866), 19 0. B. 
(n. s') 190. 

(«) Union Lighterage Co. v. London Graving Dock Co., [1902] 2 Qh. 557, 
671, C. A. ; Lemaitre v. Dauie (1881), 19 Ch. I). 281 ; Dalton v. Afigue (1881), 
6 App. Oas. 740 ; Solomon v. VtntJiere* Co. (1859), 4 H. & N. 686 ; Chi^g v. 
Martin, [1900] 2 1. £. 269. Ab to the meaning of the phrase ** enjoyment 
as of right,” see p. 262, ante. 

(o) Union Lighterage Go. y. London Graving Look Co., eupra, per Bomeb, L.Jm 
at p. 671. 

(p) Dalton y. Angus, supra, at p, 79S. 

(q) Lemaitre y. Davie, supra. 

W a & 3 WiU. 4, 0 . 71. * 

{«} Dalton T. Antfus, tujtra. 

(il Ibid., at V. 811 . 

(а) Hall T. Norfolk (Duke). flSOOn Oh. 493, 801. 

(б) Botverr. Peat (1876), 1 Q. B. D, 321, 327 ; JiowMham ▼. Wileon (18ST), 
B K. ft B. 123, 187, Ri. di. 

(c) A.-O. ▼. Conduit OoSioiy Oo., [1888] 1 Q. B. 301, 811 ; compara Badihaute 
V. iWm, (1861), 9 H. L. Om 803, 812. 

(d) A.-Q. "n. Conduit (JtOiery Co., nipro. at p. 311, a casa dealing with the 
Mtunil right of support. The piinoi^e, however, ia the same aa regard the 
MMiiWDt, aee Mitchiil t. Darh, Main ObUiery Oo. (1884), 14 Q. B. D. 188, 167. 
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« 

Where the diange is yerj eli^^t the role de mknmu non curat Itg 
applies («). 

635. It is not the removal of the support but the causing of a 
change in the state of the dominant tenement vluoh gives rise to 
the cause of action (/). Consequratly the Statute of Limitations (g) 
does not commence to run against a dominant owner until the 
change has ^ actually occurred (k). Each successive change or 
subsidence gives rise to a fresh cause of action (t), and in estimating 
the damages the depreciation in market value of ^e property due 
to the risk of future subsidence cannot be taken into account (k). 

A lessee (t), and probably an owner in fee (m), of minerals or 
underground strata is not liable to the owner of the surface who 
enjoys an easement of support in respect of his building for damage 
caused to such building during his possession, where such damage 
is the result of the removal of support by his predecessor. 

SuB-SxoT. i.— Repair. 

636. As a general rule, in the absence of express agreement to the 
contrary, the owner of the servient tenement burdened with an 
easement of support is under no obligation to repair in order to 
maintain the easement (n). The dominant owner may, however, 
enter the servient tenement for the purpose of doing such repairs 
as are necessary for the maintenance of the support (o). 

Sub^Sect. 6.*^Aualo^ou8 RiyhU, 

637. There are certain other rights relating to the support of 
land, analogous to easements, known as “ rights of letting down the 
surface.” They are rights contrary to the natural rights of support 
which have already been mentioned, and they consist generally of 
acquired rights to deprive land of the support ti^ which ex jure 


C. A.; see contra Smith y. Thackerah (1866), L. B. I 0. P, 664, explained in 
V. OonduU Cclkery (7o., [1895] 1 Q. B. 301, by CoixiNS, J., at p. 313. 

(c) Ae~G, V. Conduit Colliery Co., supra, at p. 311 ; Backhouse v. Bouomi (1861), 
9 H. L. Oas. 503, 612. 

(/) Lamby. Walker 3 Q. B. D. 389, 402; Backhouse v. Bonomi, Bupra; 

(heeitweUr, Low Beechburn Coal Co„ [1807] Q. B. 166, 171, 172; Crumbie v, 
Wallssnd Local Boa/rd, [1891] 1 Q. B. 603, 0. A. ; West Leigh Colliery Co., Ltd. 
y. Tunnidiffeand Sampson, Ltd., [1908] A. 0. 27 ; compare Whitshouss y. Fdlowes 
(1861), 10 0. B. (N. 8.) 766. 

ig) Limitation Act, 1623 (21 Jac. 1, o. 16), a. 3, 

Backhouse y. Bonomi, supra; Spoor v. Oreen (1874), L. B. 9 Exch. 99; 
^ali y. Norfolk {Duke), [1900] 2 Oh. 493, at p, 501 ; Ureenwell v. Low Beechburn 
Coal Go., supra, atpp. 170, 17L 

(») Darley Main Colliery Co. y. MiitclM nsm), 11 App. Cm. 127; Sail r. 
Norfolk {Duke), supra, at p. 601 ; Orwmhie y. Wallsend Local Board, supra. 

{») West Lmgh OdUiery Uo., Ltd. y. TunnicUffe and Sampson, Lid., supra ; and 
•ee utLe Baicaass, Yol. X., p. 310. 

(0 QreSnweB y. Low Beechburn Coal Go.,eupTa; Sail y. Norfolk ^uke), supra,, 

(m) Oompare OreenweU y. Low Beechburn Coal Co., supra, per Bruox, J*, at 
P. 174. 

(n) OoUbetk y. QirdUrs Go. (1676), 1 Q. B. B. 234. 

iML; Fots^rst ▼. Rieroft (1669}, 1 Wma. Sannd. 321 ; Stockport and Hyde 
Jfighwoey Board y. (Trant (1882), 61 L. J. (a. B.) 367 ; see also p. 249, omAtp em 
^ the oUigatmn of repair in the caee of easements genmily. 
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natwra the owner of that land wpald be otherwiea entitiied to 
enjoy (p). 

TheBe rights generally exist either direotly or indirectly byvirtae 
of some Act of Parliament (9). They may, however, form the 
subject-matter of a grant (r), and there seems, therefore, no reason 
why they should not be acquired by prescription. 


638. A binding obligation imposed by Act of Parliament upon 
a mineral owner not to work his minerals which imposes only a 
negative duty upon him to abstain from certain acts is not an ease- 
ment even 01 a negative kind (a). Such a duty can only be created 
by statute or by covenant, but if created by covenant it does not 
bind all subsequent owners of the minerals (t). 


Sbot. B!—Mi$eeUaneou8 Easementi^ 


639. There are numerous easements which do not fall within any 
of the foregoing classes (ti). Of those 'the most important is the 
easement of air. 

The owner of property has no right ex jure naturee to the 
passage of air to his tenement over his neighbour’s land, and conse- 
quently he has no natural right to prevent his neighbour from using 
his land in such a way as to obstruct the free passage of air (r). 
A right, however, may be acquired as an easement whereby the 
owner of land upon which there are buildings can insist upon the 
continuance of the free passage of air to apertures in those build- 
ings (a) ; and can prevent his neighbour who owns the servient 
tenement from interfering with the supply of air by building upon 
that tenement or otherwise (b). This easement of air is very 


( jp) See, for instance, Love v. Bdl (1884), 9 App. Cas. 286 ; ButterhnowU OolHery 
Co, V. Bishop Auckland likdvotrioJi Co-operative Co., [1906] A. 0. 30d, 310, 311 ; 
CoMcti WaUrworke Co, ?. Biteon (1889), 22 Q. B. t>. 318, 702, 0. A., and title 
Mikbb, Minxbals and Quarbies. 

(q) For the cases as to power to let down surface, see title OoMicoirs abd 
Bights of Comkok, VoL 1Y., p. 676, note^). 

(r) Jiowboihafn y. WUeon (1860), 8 L. Oas. 348, per Lord Ohelhsfobi), at 
p. 368 ; WUlieme V. Bagnall (1866), 16 W. B. 272 ; SUweU v. Londeehorouyh 
(Earl), [1906] 1 Oh. 460. 

(e) Great Northern BaUvfay v. Inland Bevemte Oommiieiomere, [19011 1 K. B. 
416, 4^, 429, C. A. 


(t) Ibid, at pp. 428, 420 ; Kepptll v. Bailey (1834), 2 My. & K 617. 

(w) As to the distinction between the pur^];^ea oreauon of novel rights in 
nssp^ of land, and the eieatlon of novel forms of easements, see p, 248, ante. 
As to enatomary rightSAii alimo edo which partake of the nataire of easements, 
•ee title Oustoh and Ubagbs, VoL X., pp. 238 ef eeq , 

(v) Mand v. Moedey (1687), cited in Aldred'% Caee (1610), 9 Oo. Bep. 67 b, 
68 a ; 0ale y. Abbot (1862), 6 eur. (k. a.) 987 ; Deni v. Auction MarL Oo* (1866), 
L. E. 2 Bq. 236; EaU v. LMfidd Brewery Co, (1880), 49 L. J. (os.) 666 ; Base 
V. Oreyory (1890), 26 Q, B. D. 481 ; Aldin ▼, Latimer Clark, Muirnead i Co., 
£1894] 2 Ok 437 ; Oalh v. BM, [1908] I Oh. 269, 

(а) Bryant v. Le/ever (iml 4 aP. I>. 172, O. A.; WWv. Bird <1663), IS 

s.) 841. 

(б) Bee also oases Citsdkl ads (v), eofireu 



Pait BiSniBIM. 




Bitniittr ta tlie easement of liglit(«). It is esmntisA tiiat the eaae*> 
ment, anless existing by virtue of express grant or ooniraot, dioitid 
be in respect of a striotiy defined and limi^ aperture (d). 

640. t^e eas^ent of air may be acquired by express grant («), 
it may arise by implication of law (/), and it ^ acquired by 
prescription (y), and under the doctrine of a lost modem grant (h). 
There would appear to be no reason why it shbuld not be an 
easement within the meaning of s. 2 of the Prescription Act, 
1882 (»), and be capable of being acquired by prescription under 
the provisions of that statate(ib). 

A right to the general passage of air not flowing in any defined 
ohannu may be ^e subject of express grant or covenant (l), but is 
not capable of being claimed either by prescription at common law 
or by grant or under the Prescription Act, 1882 (m). Suoh a claim 
is too vague and indefinite to be recognised in law (n). 
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hnteous 
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641. Every man has a natural right to enjoy the air pure and Rieht to 
free from noxious smells or vapours, and anyone who sends on to poUviss ait. 
or over his neighbour’s land that which makes’ the air impure is 

guilty of a nuisance (o). But the right to send impure air over 
the tenement of a neighbour may be acquired by grant, express or 
implied, or by lapse of time (p). 

642. A person may have an easement entitling him to create BaMaunti 
upon the dominant tenement what would otherwise constitute a to creato 
nuisance by discharging gases and fluids or sending smoke over the 
tenement of his neighbour (q), or by making noises which are so 
audible to the servient owner that th^ would but for the easement 

cause an actionable nuisance (r). Similarly, he can acquire an 


(c) Cobh T. Bryara, [1908] 1 Oh. 269, 263. 

\a) Aldin v. Latimer Clark, Muirhead <b Oo,, [18941 2 Ok 437, 446 ; Ofuutey 
V. Ackland, [1896] 2 Oh. 389, C. A., per Kat, L.!., at p. 402 ; ffarrie v. 
De Pinna (1886), 33 Oh. D. 238, 0. A. 

(e) See Cable ▼. Bryant, »upra ; AUin v. Latimer Clark, Muirhead A Co., et^n, 
atp. 446 : Bryant v. Lefeoer (1879), 4 0. P. D. 172, 0. A., per Bhaicwill, Ii.J., 
at p. 177. 

(/) AUin T. Latimer Clark, Muirhead A Co., eupra, 

m Cable ▼. Bryant, eupra, at p. 264 ; Sedi v. Liehjldd Brewery Oo. (1680), 
49 L. J. (oh.) 666 ; Bom t. Oregory (1890), 26 Q. B. D. 481. 

(A) Bate v. Oregory, eupra. 

(«) 2 ft 3 Wm. 4. 0. 71. 

(k) See Gable t. Bryant, eupra, at pp. 268, 264. 

(0 Barrie v. De Pirma, eupra, per OoTTox, L.J., at p. 268, and jwr Fht, L.J., 
at p. 263 ; Chaetey y. AtdMnd, eupra, per liOrDiXT, L.J., at p. 402 ; oont> 
promised on appeal, [1897] A^O. 166. 

(to) Bryant v. Lefeuer, eupra, at p. 180, 0. A. ; Webb v. Bird (1868), 13 C. B. 
(H. s.) 841 ; Barrie v. De Pinna, eupra, pp. 269, 260, 962, 268, 264, 0. A. ; 
ChaOeyr. AeUand, eupra, tAvp. 898, 401 
in) yPethr.Mrd, eupra ; C&uteyr. AeMcmd, eupra. 

i o) Ohaetey v. AtUaruI, eupra; See also title NtUSXifOll 
P) Otymp T. Lambert (1867), L. E. * 413. , ” 

q] Jbed, 

Q iBid. ; muteern v. FtBhoMttLSSSi, (x. o.) compan Mip^d 

V. Beftrdi Wereetter end W«A^hen^ien*BtiM'.’ih:'^%bb), i-'ft ft 
KeunUv, Bettem v. De Bdd (186li 2 to. j*.} 133 ; ^nOmerr. oM 

jSu., (1906] 1 Oh. 234, a A. ; aWiM e^^tiie fa«llir[1907] A. OL 181. 
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8>ot. 6. easement allowing him to create vibrations and distnrbances upon his 

Mlsed* tenement which but for that easement be would not be allowed to 
laneons create («). Again, a person may have an easement whereby the 
Easements, servient owner must submit to the passage of smoke through the 
flues of bis house from the fires on the dominant tenement (Q, or 
the discharge of rain-water by a spout or from eaves («). 


MiBcellaneous 
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tenement. 


643. There may be an easement entitling the ownex to erect 
and maiutain on the soil of a common a signpost relating to his 
tavern (v), to affix and maintain a similar signboard on the "wall of 
another's house, and to subject the latter to the annoyance of the 
creaking caused by the signboard swinging in the wind (w) ; to 
make use of another's kitchen for particular purposes (:r) ; to 
place a post in a river bed for the purpose of mooring in 
connection with a wharf (y) ; to maintain a hatch and fender in a 
river to control the force and direction of the water (z) ; to place 
advertisement hoardings on another's land (a ) ; to use a fascia on 
another person’s house for the purpose of painting his name and 
trade upon it (b) ; and to use an adjacent wall for the purpose of 
nailing trees thereto (c). 

An easement may consist of the right to place large stones 
or boulders upon the servient tenement to prevent sand or earth 
being washed awav by the encroachments of the sea (d), or to erect 
spoil banks on the servient tenement in the course of mining 
operations (e). 

There may be an easement entitling the owner of a dock to allow 
the bowsprits of vessels in the dock to protrude over the servient 
tenement (/), or to build so as to overhang the servient land (g), or 
to move a timber traveller over the servient tenement (h), or 


(a) Sturges v. Uridgman n879), 11 Oh. D. 852» C. A.; Lyttelton Times Co., 
Ltd. y. Warners, Lid., [1907j A. C. 478, P. C. ; Buskmer v. Pohue and Alfieri, 
Ltd.., fl906] 1 Oh, 234, 0. A. ; affirmed on the facte, [1907] A, 0. 121. 

(I) Jones V. Pritchard, [1908] 1 Oh. 630; Harvey v. ^mith (1855), 1 K. d; J. 
589. 

(u) Harvey v. Waliere (1873)» L. B. 6 0. P. 162; Thomas ▼. Thomas (1836), 
2 Or. M. & li. 34. 


(v) Hoare ▼. Metropolitan Board of Worhs (1874), L, R. 9 Q. B. 296 ; see also 
Moare dc Co.., Ltd. v. Lewisham Corporation (1901), 85 L. T. 281. 

(w) Moody V. Ste!/gles (1879), 12 Ch. D. 261. 

(x) Hey wood v. McUkUteu (1883), 25 Oh. B. 851. 

(y) Lancaster v. Eve (1869), 5 0. B. (x. B.) 717 ; see also Cory t. Bristow 
(1875), 1 0. P. D. 54. 

(z) Wood V. HmoeU (1846), 8 Q. B. 913 ; see also Moody v. Steggles, supra, at 

p. 266 . 


fd) Philpot T. Bath, [1905] W. N. 114, a A. 

{«) SMers v. Taylor (1857), 1 EL ft N. 706 ; Cardigan {Earl) ▼. Armitags 
(1823), a B. ft 0. 197 ; sse s]ik> Marshall v. Borrowdale Plumbago Mines and Manu- 
facturing Cb. (1892), 8 T. L. E. 275. 

(/) ouj/lM V. Brown (1864), 33 L. J. (OH.) 249. 

( 9 ) Lemmon v. WM, [1894] 3 Oh. 1, CL A,, per Sat, L.J., at p. 18; afflmad, 
Smdt Mil MMMBMit oMuiot b« aiiqxiii^ for ovarhangiag teoo* 

Farritv. 38 Oh. D. 288. a A. 
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entitling the dominant owner to maintain a wetr^ and coop in A 
non-navigable river for the pnrpose of oatolung migratory nsh(tX 
or land nets on the servient tenement (j). There may also 
be an easement to hang clothes lines over the servient tene- 
menc (k) ; or to affix and maintain a name plate upon another's 
premises (0, or to affix telephone wires to buildings (m). 

There may be an easement to mix manure upon the servient 
tenement for the purposes of an adjoining farm or to discharge 
coal dust over neighbouring premises (o). 

644. A person may have an easement entitling him to the use 
of a pew in a church (p), but such a right is not an easement within 
the meaning of a 2 of the Prescription Act» 1882 (q). An easement 
may consist of the right to make a vault in a parish churchy and to 
use it for the purposes of burial (r). 

645. No easement can exist whereby a landowner can insist 
upon the preservation of the prospect enjoyed from his property (s). 
Nor is there an easement for privacy (t), although a covenant 
intended to secure this amenity may be enforced (w). There is no 
easement for the free access of wind (t;)« 


(t) Leconfidd ▼. Lonsdale (1870), L. R. 6 0. P. 657; JloUe v. Wlit/te (1868X 
L. & 3 Q. B. 286; and see Wood y. Hewett (1846), 8 Q. B. 913. 

(/) Oay V. Bond (1621), 2 Brod. A Bing. 667. 

(*) Dreivdl v. Towler (1832), 3 B. & Ad. 736, in which, however, it wee held 
that the right claimed waa wider than the right proved. Lord Tentehubn, O.J., 
refuBed to allow the plaintiff to amend inaemnch as he would not bo precluded 
by the judgment from bringing another action if he was interrupted in the 
enjoyment of the limited right. 

{1) Lane v. Dixon (1617), 3 0. B. 776. 

(m) Lancashire Telephone Co. v. ManchesUr Overseers (1884), 14 U. B. D. 267, 
272, 0. A. 

(n) Pye v. Mumford (1848), 11 Q« B. 666, where, however, the right was 
claimed as a profit d prendre. 

(o) Royal Mail Steam Packet Co. v. Oeorye^ [1900] A. C. 4^'0. 

(p) Mainwaring v. Giles (1822), 5 B. A Aid., 356, 361 ; Dawney v. Dee 
(1620), Cro. Jac. 605; Brunifitt v. Roberts (1870), L. B. 5 C. P. 224, 233, where 
the court described a right to sit in a pew as not an interest in laud but an 
interest of a peculiar nature in the nature of an easement; see also Oreenuniy 
V. Hockim (1870), L, B. 5 0. P. 235 ; PhUipps v. HaUiday, [1891] A. 0. 228 ; 
Stileman-Oibhai^ v. Wilkinson, [1897] 1 Ch B. 749 ; and title Eoclesustioal 
Law, post 

(y) 2 A 3 Will. 4, c. 71 ; Proud r. Pries (1893), 62 L, J. (q. b.) 490; Crisp v. 
Martin (1876), 2 P. D. 15. 

(r) Bryan V. Whistler (1828), 8 B. A 0., 288 ; see also Mordarui v. Richardson 
(1856), 22 Beav. 696; and titles Bubial and Ceeuation, Vol. III., n. 474; 
Eoci;ebia6T10al Law, post. As to chxurchways, see title 01181*011 akd Usages, 
Vol. X., p. 244. 

(a) AI£^s Case (1610), 9 Co. Bep. 57 b, 58 b ; Butt v. Imperial Gas Co. ( 1866 ), 
2 CJh. App. 158 ; Harris v. De Pinna (1886), 83 Ch. D. 238, 262, 0. A. ; Squire v. 
CamplM (1836), 1 1^. A Or. 459 ; Smith v. Owen (1866), 14 W. B. 422 ; A.-G. v. 
Bougkty (1752), 2 Yea. Sen. 453 ; Fishmongers' Co. v. East India Co. (1752), 
1 J&k. 163. Bee also Leech v. Schweder (1874), 9 Oh, App. 463, 474, 475. 

(t) Chandler v. Thomson (1811), 3 Gaakp. 80 ; Potts v. Smith (1868), L. B. 8 
Bq. 311. 

w) Afonnsrs (Lard) v. Johnson (1875), I Oh. D. 673. 

M WM V. Bird (1863), 13 O. B. (ir. s.) 841, Ex. Oh. ; Goodman V. Ooro 
(1512)^ Godb. 189, cited in WM v. Bird (1861), 10 C. B. (k. b.) 268^ st p. 273, 
WtBn 
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Part VI. — Disturbance. 

Shot. 1. — InUtference with EasemenU, 

646. The wrongful interference with an easement oonstitutea a 
nuisance (a), that is to say, an injury done to a person in posBessiou 
of property in land whereby his enjoyment of that property is 
adversely affected {b). There is, however, this difference between a 
nuisance in the case where no easement is affected and a nuisance 
arising from interference with an easement, that in the latter case 
the existence of the easement must be established before any 
redress can be obtained, whereas in the former case the rights 
infringed are rights which the law attaches to the enjoyment of 
property (c). Except in this respect, the wrong done in both cases 
is the same, and the remedies which are available to the injured 
party are to all intents and purposes identical (rf). 

647. Every interference with an easement does not amount 
to an actionable w*rong, for, amongst other reasons, affirmative 
easements never give a right to an exclusive enjoyment of the 
servient tenement (e), while in the case of negative easements there 
must always be a substantial interference with the enjoyment to 
give rise to a cause of action (/). Thus, in the case of a right of 
way there is no disturbance if, according to its nature, the way can 
be practically and substantially exercised as conveniently as before 
the obstruction occurred (c/). 

Again, in the case of a disturbance of an easement of light there 
must be a substantial deprivation of the light, which renders the 
building uncomfortable according to the ordinary notions of mankind 


(а) Lane v. [1891] 3 Ch. 411 ; Thorpe v. Brnmfitt (1873), 8 Ch. App. 

C/50; Ooldsmid v. Tunbridge Wdh Impronnnent Cammiaaionera (18(>6), 1 Ch. App. 
341) ; Colla v. Home and Colonial Storea, LUL, [1904] A. 0. 179; Higgimv, BetU, 

2 Oh, 210. As to the distinction between a nuisance and a tiesposs, see 
titles Nuisancje ; Tiu*:spass, 

(б) See 3 Bl. Coin. 216 ; Jones y. Ohappdl (1876), L. B. 20 Eq. 639, 643. See 
also title Ncisanck. 

(c) Aldred's Caae (1610), 9 Co. Bep. 67 b; Higgins v. BetU, [1906] 2 Oh. 210. 
fiee title Nujsa^^cis. 

(d) Higgins y. Bdia, supra, 

(e) Sk^hley y. berger (1893), 69 L. T. 764, 766; Clifford y. Hoars (1874). 
L. B. 9 C, P. 362 ; Strich Go,, Lid, v. City Offices Co., Ltd. (1006), 22 T. L. B. 
667; HuUon v. Hamhoro (1860), 2 F, & P. 218; Bedly y. Booth (1890), 44 
C!h. D. 12, 26, C. A. ; Capel v, Buszard (1829), 6 Biiig. 150, 169, 1^. Ch. 
Compare Thorpe y. BrmnfiU (1873), 8 Cb. App. 650, 666 ; HolytveJl Union anti 
JJalkyn Tarish v. Halkyn Drainage Co,, [1896] A. C. 117 ; Southport Corporcaion 
V. Oimskirk Union jisseasmeni Committee, [1894] 1 ^ B. 196, 201, 0. A. ; 
see p, 243, anU. 

{/) Colls V. Home and Colonial Stores, Ltd,, supra, 

Ig) JBMtm y. UartAoro, sup^ per OoUKBITkn, O.J., at p. 819. Sea also 
Htuding y. irdiitw (1823)^ 2 jB, & 0. 96, and Clifford y. Heart, supra, where 
the intefeance with a xi^t of way complained of consisted in the erei^on of 
a nortioo projecting only two feet into a roadway forty feet wide, and it was 
|l€ld that sodb an interfexanoe gave xk> rise to a cause td action. As to what 
r^Mimts n disturbancs of a right of way, see p. 296, ante. As to the 
Wtp&gfal intaslerenoe witit tike easements relating to water, see pp. 310 at 
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aad proTeniti the ownet from wxymg on his MMustomed oMn* 
pation on the premises os beneficially as be did prior to the 
obstmetion (h). 


Sboi. 2. — Em«die$, 

648 . The nroogfal interference vith an easement may be 
remedied either by abatement or by action (»). To abate a 
nuisance the dominant owner may enter the servient tenement and 
remove ibe obstruction (A;), and such an entry gives no oanse of 
action to the servient owner (Q. But in abating the nuisanoe the 
dominant owner must act reasonably (m). 

649 . A nuisance may be abated without notice to the owner 
of the land upon which the interference with the right may ooour^ 
provided it is not necessary to enter that land for the purpose of 
abating the nuisance (n). Where the abatement cannot be made 
without entering another's land, notice should (except in oases of 
urgency (o)) be given to remove . such nuisance, if such entry is 
likely to lead to a breach of the peace (p). 

650 - In abating a nuisance no more may be done than will 
actually remove the interference with the right (q). The owner of 
the dominant tenement must do nothing which is not practically 
necessary for the abatement of the nuisance (r). He must abate 
the nuisance in the most reasonable manner possible («)• 


(A) CdU V. ffome arid Colonial BtorM, Ltd,^ [1904] A* C. 179 ; Baxk y. 

(1626), 2 C. & P. 465. As to the interference with the easement of light, see 
p. 299, an^, and with the easement of support, pp, 319 tl m., anfs. 

(i) BaUBfCi Chss (1610), 9 Oo. Bep. 53 D, 54 b; Brnruddock's Com (1598), 5 
Co. Hep. 100 b; Bro. Abr. tit. Nuisanoe, f. 102 b, pi. 33; y. Bosewell 
(1698), 2 Salk., 459 ; Ferry v. Fitsthowe (1846), 8 Q. B. 757 ; Thompsonv. JSaetwood 
(l852), 8 Exch. 69 ; Lane y. Oapeey, [1891] 3 Oh. 411. 

(A) Lane y. Capeet/f eupra; Baien'e Coee^ supra; HBl y. (Joeiit (1872), 26 L. T. 
185. Oompare Campldt Davys y. Lloyds [1901] 2 Olu 518 0. A. ; Wigford v. 
CHU (1592), Oro. Elis. 269. 

(l) Baien'e Case, supra. 

(m) Boberts y. Bose (1865), L. E. 1 Exch. 82, Ex. <%. ; James y, Hayward 
(1630), W. Jo. 221, 222 ; Lane y. Capsey, sitpra. 

(n) Lemmon WM, [1895] A. 0. 1, 5. See also Lonsdale (ESorl) y. Nelson 
(1823), 2 B. A 0. 302, 311, and City of London Bewers Cartmissiorhers y. Qlasse 
(1672), 7 Ch. App. 456, 464, where JjiKBS, L.J., suggests that it is reasonable 
to giye notice in eyery case. 

M Lansv. Caj^;^ supra; Jones r. WiUiams (1848), 11 M. A W. 176. 

tp) Davies v. ^^t/liams (1851), 16 Q. B. 646 ; Lane v. Capsey^ stipra. 

\q) QeeOreensladey.HaUiday (1830), 6 Bing. 379, whero tne plaintifil!, who had a 
ri^t to irrigate his meadow by placing a dam of loose stones across a small 
stream, and occasionally a board or feuito, fastened the board by means of two 
stakes, which had neyer beeu done nreyiously. The dofendant^ who had right*? 
in the same stream, remoyed not only es, but the board also. A vordict 

having been given for the plain tift in an action for the removal, tho court 
refused to ^ it aside. TmuaL, C.J., at > 884, said : a party who had a 

right to a stone weir were toerect buttiepiaii| one who should oppose the erection 
of the buttresses could not justily dsmolishiDg the weir as well as the 
buttresses.** See also Ferry y, Filzham 8 Q. B. 757, 775; Davies w» 

WBtiaim, supra^ at p. 556 ; EiU v. Cock^ jiupra. 

(r) y. 0^ Wt 186; EokHs y. Boi^.fiq^at 

Pt it' ,V, ■ ' > V' 

(«) Jw V. Cotk, supra, per Willes* alp. IIA 
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If there are two ways of abating the nuisance he most ehooee the 
least nuBcbievous of the two. If by one of these alternative 
methods some wrong would be done to an innocent third party or 
to the public, then that method cannot be justified at all, although 
an interference with the wrong-doer himself might be justified. 
Therefore, where the alternative method involves such an inter- 
ference it must not be adopted ; and it may become necessary to 
abate the nuisance in a manner more onerous to the wrong-doer (t), 

651 . The same principles govern interferences with the enjoy- 

ment of the gwasi-servient tenement, the owner of which may abate 
nuisances to his tenement caused by the wrongful or excessive 
user of an easement or gt^a^i-easement by the owner of the domi- 
nant or dominant tenement. The servient owner cannot 

obstruct excessive user by one dominant owner if by so doing he 
obstructs the rightful user by others (a) ; but if the excessive user 
of an easement cannot be abated without obstructing the whole 
user of the easement by the person who is making an unlawful 
excess of the user, the owner of the servient tenement may obstruct 
the whole of that ‘user (/>). In the case of the easement of light, 
however, a servient owner cannot obstruct windows in respect of 
which his neighbour has not acquired an easement against him, if he 
thereby obstructs other windows in respect of which his neighbour 
has acquired such an easement (c). 

652 . The remedy by action may be pursued whether the 
easement was created by grant, arose by implication of law, or is 
claimed under the doctrine of prescription (d). 

653 . Any person entitled to the possession of the dominant 
tenement may sue in respect of an interference with an easement 
appurtenant to that tenement (e). If the wrong done be such as to 
involve a permanent injury to the dominant tenement (/), or the 
interference be such that unless some step be taken that interference 


(0 BoberU ▼. Boae (1865), L. B. 1 Exch. 82, Ex. Oh., per Blackburn, J., at 

p. 89. 

(a) A.*G V. Dorking Union Guardinyie (1882), 20 Ch. D. 695, C. A. ; A,*G, ▼. 
Acton Looal Board (1882), 22 Ch, D. 221. 

(5) CawhvM v. Russm (1856), 26 L. J. ( ex .) 34. 

c) Tapling v. t7bn«8 (1865), 11 H. L. Cas. 290; Newaon ▼. Pender (1884), 
27 Ch. D. 43, 0, A. : Freohettev. Cimpognie Manufacturim de St. Hyacinthe\lSS3)i 
9 App. Caei. 170, P. C. ; Binckea v. Pash (1861), 11 0. B. (n. s.) 824. Compare 
Bemhaw y. Bmn (1852), 18 Q. B. 112, which case waa overruled by Taking 
V. Jom, awpra. Weatherley v. Boat (1863), 1 Hem. AM. 349. HuUdiinaon v. 
Copeeiake (1861), 9 0. B. (k. b.) 863, Ex. Oh. ; Daviea v. MarahaU (Na 1) 
(1861), 1 Drew. & Sm. 667 ; Cooper v. Hubbub (1^0), 30 Bear. 160. 

(d) Com. Dig., Action on the (Jaae for Disturbance (A. 2) ; ChbllocombeT, Tucker 
(1613), 1 Boll. Abr. 109, pi. 38, 

(a) As to actioiis by a tenant for life, see Simper v. Fciey (1862), 2 John. A H. 
655 ; GMamid v. Tunbridge Vi^dla Improvement Cammiaaionera (1866), 1 CBi. App. 
ot9 ; by » tenant from year to year, see Jacomb v. Knight (186^, 11 W. A 
812. As to weekly tenants, see Jone^ y. Chappdl (1875), L. B. 20 Eq. 639. 

(/) ShadwtU V. /TtttchfMon (1829), 8 0. & P. 615; BasrUr ▼. Teeglor (1832). 
4 B. A Ad. 72 ; Jackaon v. (1813), 1 M. & S. 234 ; Queen'a Ooilege Oxford 
(/VnoosK eh.) v. Hallett (ISU), 14 East, 489. Compare BeU y. Twentyman (1841), 
1 0. B. 766 ; Sgremont (Leri) T. Putman (1629), Mood. A M. 404. 
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will operate as a denial of right (g)^ a person interested in the 
dominant tenement in reversion or remainder may sue in respect <rf Bemedleii 
the interference with the easement. In such oaseSi both the person 
in possession and the person in remainder or reversion may recover 
damages for their respective losses (h). But in the absence of these 
prejudicial elements a person in reversion or remainder cannot 
Bue(i). Thus, where the injury is of a purely temporary nature (/c), 
or where the remainderman or reversioner cannot be prejudiced 
by any adverse acts, because such adverse acts could not involve 
acquiescence on his part, the remainderman or reversioner cannot 
maintain an action (Q. 

654. Where a person entitled to sue in respect of an interference Form of 
with an easement proceeds by action, the relief granted may take 
the form of damages, or of an injunction to restrain the continuance ^ 
or repetition of the obstruction, or of both damages and an injunc- 
tion (m). Under certain oircumstanoes a mandatory injunction iDjunotlon. 


(.7) Kidgill v. Mo&r (1860), 9 0. B. 364 ; Bell v. Midland Rail. Co. (1861), 
IOC. B. (n.8.) 287; Btnver v. Hill (1835), 1 Bing. (n. 0.) 649, 566; Bhadweil 
V. Hutchinson (1831), 2 B. & Ad. 97, 98 ; MttrojioUtan ABaociaiiony. Fetch (1868), 

0 C. B. (n. 8.) 604. Coiiiparo Ratne v. Aldorsan (1838)^ 4 Bing. (N. o.) 702; 
Young v, Spencer (1829), 10 J5. & 0. 146 ; Jeaser v. Gifford (1767), 4 Burr. 2141. 

(//) Bower v. Hill (1835), 1 Bing. (n. 0.) 566. 

(t) Baxter v. Taylor (1832), 4 B. & Ad. 72; Jackson v. Peaked (1813), 

1 M, & S. 234. Compare Simpson v. Savage (1866), 1 0. B. (n. 8.) 347 ; 
Mumford v. Oxford, Worcester ^ and Wolverhamjiton Rail, Co. (1866), 1 H. ft N. 34, 

(k) Baxter v. Taylor^ supra. 

(/) Ibid. Compare Farguhar v. Newbury Rural Council^ [1909] 1 Oh. 12, 
0. A. 

(771) Prior to the Common Law Procedure Act, 1854 (17 ft 18 Yiot. 0. 126), the 
remedy by injunction was peculiar to the Court of Chancery. Thifl Act 
ompowored certain other courts to grant injunctions in poi'ticular cases. Prior 
to Lord Cairns' Act, Chancery Amendment Act, 1868 (21 ft 22 Viet. 0. 27), 
an injunction was obtained as a matter of right. By tha^ Act the court was 
given a discretion to substitute damages where it thought proper. I'his dis-* 
cretion is a judicial one {Smith v. Smith (1876), L. It. 20 jBlq. 600, 606). 
Until the Judicature Act, 1873 (36 ft 37 Yiot. c. 66), with these exceptions, the 
remedy romained peculiar to the Court of Chancery. The latter etamte trans- 
ferred the jurisdiction of that court to the High Court of Jxistice, and declared 
(s. 25 (8)) that an injunction might be granted *by an interlocutory order 
of the court in all cases in which it should appear to the court to be j ust or 
oonvenbnt that such order should be made ; and that any such order might he 
made either unconditionally or upon suoih terms and conditions as the court 
^‘hould think just This was not intended to give an injunction to parties who 
before had no legal right whatever. It was only intended to give the court, 
when dealing wiDi leiw rights whioh were under its jurisdiction independently 
of the last-mentioned section, power, if thought just or con venient, to super- 
add to the previous remedy# a remedy by injunction. It gives no new rights 
Ui parties, but merely enables the court to modify the principle on which it had 
previously proceeded in granting iujunotions ; so that where there is a legal 
right the court may, without being himpexed by its old rules, graut an 
injunction where it is just or oonveEdent. 'Where there is a lo^l rij^ht 
independently of the Act, capable of be^ enforced either at law or in equity, 
the oourt may interfere lor the protection of that right, whatever may have 
been the previous practice {North London Sail. Go. v. Great Northern naUt On 
(1888), 11 Q. B. D. 80, 0. A, per OoTXW, L J., at pp. 89,40. See alio Cton- 
<Miis V. Ferkine, [1809] X Ob. 16, 0. A., per LmnLKY, M.B., at p« 20, where 
he said that a 25 *‘has not MvolntuMiiMd tbs law, but it has iMuedl the 
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may be granted ordering the removal or partial removal of ti&e 
obstruction. The mere interference with a legal right will entitie 
the plaintiff to damages (n)» The proof of actual damam is not 
essential; for if a right has been violated the law will assume 
damage (o). But the mere interference with a legal right does 
not ipso facto entitle a plaintiff to an injunction (p)^ for the court 
will not necessarily grant an injunction where the wrongful inter- 
ference is trivial or occasional, or where there has been laches on 
the part of the plaintiff (9). The broad principle upon which the 
court grants an injunction is that the remedy by damages is 
insufficient (r). The court may grant an injunction and award 
damages as well, or it may award damages and refuse to grant an 
injunction («). 

Where the court interferes by way of injunction to prevent an 
injury in respect of which there is a legal remedy, it does so upon 
two distinct grounds : the first that the injury is irreparable, and 
the second that it is continuous, and unless restrained would result 
in incessant actions, which would be an intolerable burden upon the 
plaintiff (a). Moreover, the court will not compel the plaintiff to 
submit to what is virtually a compulsory purchase of his easement 
by awarding damages for its deprivation (b)» An injunction, will 


court to grant injunctions in cases in which it used not to do so previously. I 
will not say whore it had no jurisdiction to do so, that would be going too far, 
but where in practice it never did *’). See, generally, title Injunction. 

(n) Sampson v. Hoddinott (1867), 1 0. B. (N. S.) 690, 611. Bee, generally, title 
Damaoes, VoL X., p. 301. 

( 0 ) Kmhrey v. Owm (1851), 6 Bxoh. 353; WilU and Berks Canal KavigcUion 
Co, V. Swindon Waterworks Co, (1874), 9 Ch. App. 461 ; (1875), L. B. 7 II. L. 
697 ; Norhury {Earl)r. Kitchin (1866), 15 L. T. 601 ; ATOlone v. Smith (1888), 
22 L. B, Ir, 650. Compare John Young Co, y, Bankier Distillery Co,^ [1893] 
A. 0. 691 ; Roberts v. Gwyrfai District Council^ [1899] 2 Ch. 608, C. A, 

(jp) See, e.< 7 ., v. Sheffield Qas Comumers Co, (1853), 3 De G. M. G. 

304, 320, 321, 0. A., and cases cited in note (r), irfra; Cells y. Borne and 
Colonial Stores^ Ltd,^ [1904] A. 0, 179, 212 ; Curriers' Co, v. Corbett (1866), 
2 Drew. & Sm. 366 ; Robson v. WhitUngham (1866), 1 Oh. App. 442 ; National 
Provincsidl Plate Glass Insurance Co, v. Prudential Assurance Co, (1877), 6 
Ch. B. 767, 761. Compare Imperial Gas Light and Coke Co, v. Broailmt 
(1869), 7 H. L. Oas. 600, 612. 

(q) Ooxoper v. LaidUr^ [1903] 2 Oh. 387, 341. 

(r) Dent v. Auction Mart Co, (1666), L. B. 2 £q. 286, 246 ; Cells v. Borne and 
imonial Stores^ Ltd,^ supra, at p. 212; Cooke v. Fvrbee (1867), L. B. 6 Eq. 166: 
A.-G. V. Sheffield Gas thnswners Co,, supra, at p. 320 ; London and BlackwaU 
BaiL Co, y. Cross (1886), 31 Ch. D. 354, 369, 0. A.; Smith y. Smith (1875), 
L. E. 20 Eq. 500, 604. 

{e) Tkted V. Debenhaim (1876), 2 Oh. D. 165 ; Warren y. Browns [1902] 1 

K. B. 16, 0. A. ; Parker v. Firti Avenue Hotel Co, (1883), 24 Ch. D. 282, 0. A 
Compare Martin y. Price, [18941 1 Ch. 276, 0. A«; Colls y. Borne and Colonial 
Stores, Ltd., supra, at pp, 193, 212; see also Chapman, Morsans dt Co, r, 
Auddimd Union Guardians (1889), 23 Q. B. D. 294, 0. A. ; Warwick and 
Rirmtngham Canal NamgaMon Co, y. Burman (1890), 63 L. T. 670, 673 ; Cowper 
V. Laidler, supra; Dent y; Auction Mart Oo,, supra; Aynel^r. Olovsr (1874) 

L. B. 18 Eq. 644, 662. * 

(a) A,*G* V. Cambridge Oesmmers' Gas Oo, (1868), 4 Ch. App. 71, at p. 80; 
y. Sirminghain Borough CouncB (1858), 4 S. & J. 526, 541. 

V (5) Deni rii ^Auciion Magi Go,, sttprut at p 246; (klls r, Mom and Ooleakd 
Btorit , Itd.^ supra, at p. 188? y. (Bfyif iliondom Bkctr^ Co„ 

(1895] 1 Oh. 2A,316,Cf. A*? Oowpsryt, l ai dt B rt Ssqgrm;^Aynsley v. GMar,eupfo; 
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noti howavdr, be ^prwted where the obstruetion is either of a Sm, 2 . 
temporary or a tnvial nature (e). It doee not follow that an Bemedlea. 
injunction ought to be granted merely becauee the case is such 
that substantial damages would be given at law (d)« The court 
may grant an interlocutory inj unction (e), but the plaintiff must 
show a jpriwiA/acie right to protection (/). 

The court may grant a mandatory injunction either upon the MAndatory 
tdrial of the action (gf) or upon an interlocutory application (A), Such 
an injunction is in the form of an order directing the d^endant 
to do some positive act (t) 

The court when granting an injunction may suspend its operation 
until some future date (A). 

665. County courts have jurisdiction to try any action in which Coantyoourts 
the title to any easement comes in question, where neither the value 
uor reserved rent of the dominant or servient tenement exceeds the 
annual sum of £100 (Z). These provisions apply only to easements 
strictly so called, and not to rights claimed by a person as a member 
of the public, or to rights analogous to easements, but where either 
the dominant or the servient tenement is lacking (m). 


i^iih y. Smith (1876), L. B. 20 £q. 600, 606; Qrtmwood y. (1886), 33 

Oh. D. 471, 477. 

(c) Orison y. White (1743), 3 Atk. 21 ; v. She^ld Oae Coneumere 

Co, (1863), 3 De G. M. & G., 304, 0, A., at p. 322 ; Smith v. Smithy eupra, at 
p. 601 ; Cowper y. Laidler^ [1903] 2 Ch. 337. 

(d) Ibid, 

(e) Judicature Act, 1873 (36 & 37 Yiot. o. 66), a 26 (8). 

(/) Challender y. JRoyle (1887), 36 Oh, D, 426, 0. A. 

(ff) Myere y, Cattereon (1889), 43 Ch. D. 470, 0. A.; Dicker y. Fopham, 
Radford db Co, (1890), 63 Jj. T. 379 ; Lavyrmue y. Horton (1890), 62 L, T. 749 ; 
fJrecnwood v. Hornsey, supra; Smith y. SmUh, supra; v. Furrell (1878), 

T Ch. D. 651; Parker v. Stanley Co„ Ltd, (1900), 60 W. 11 282; Durdl v. 
Pritchard (1863), 1 Ch. App. 244. Compare CUy of Londm Brewery Co^ y. 
Tennant (1873), 9 Oh. App. 212. 

(6) Danid v. Ferguson, [1891] 2 Ch. 27, 0. A*r Joel v. Hornsey, [18961 
2 Ch. 774, 0. A. See title Ixjxjnctiox, 

(i) Jackson y, Normanhy Brick Co., [1899] 1 Oh. 438, 0. A. For cases where 
mandatory injunctions to remove obstructions to light have been granted, scye 
Smith y. Smith, mpra ; Myers y. Caitersoh (1889), 43 Ch. D. 470, 0. A. ; Daniel 
V. Ferguson, [1891] 2 Ch. 27, 0. A. ; Dicker v. PopKam, Radford Co., supra ; 
SUiely. Godfrey ck Co., [1893] W. N. 116; Von Jod v. Ifomsey, supra; Kim 
V. Jolly, [19051 W. N. 2, 0. A., where, however, tlie Court of Appeal ([1905] 
I Ch, 480) held that the remedy ought to be damages (affinned [1907] A. C. 1 > 
Sue also CoUs v. Home and (fdonial Storm, Ltd., [1904] A. CC 179 ; Kelh v. 
/‘wson (1871), 6 Ch. App. 809; SmUh y. Day (1880), 13 Ch. D. 651, C. A. ; 
Baxter y. Bower (1876), 23 W. B. 806; Lawrence y. Horton (1890), 62 L, T. 
<49 ; Ouskin y. BaUs (1879), 13 Ch. D. aS4| Q. A. ; Webster y, Whewall (1880), 
42 L. T. 868. 

(k) A.-Q. y. Ookuy Botch Lunatic Aeuhm (186®, 4 Gh« ;App. 146 ; A.-G* 
V. Birmingham Borough ComdSL (1858), 4 JEL ft J. 6w. 

(Q County Courts Act, 1888 (61 ft 69 Yict c. 43), si. 66, 60, amooded 
hy the County Courts Act, 1903 (3 7, o. 42), a. 3, 1^ Tlowotth v. 

[1896] 2 Q. B. 358, 0. A. Latham y. Bpedding (I^IV ^ 

(^*) Bawkine y* Btttferr[1892] 1 668 ; Horrortfi v. at 

P> 3^ ; and sea tiUe Oouinrv Ooubts, YoL YUL, pp. 430 et seg. 
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Part VII. — Profits a Prendre (»>. 

Sect. 1. — Nattt/re oj Profits d Prendre. 

656 . A profit a prendre is a right to take something off the land 
ol another person (o). It may be more fully defined as a right to 
enter the land of another person and to take some profit of the soil, 
or a portion of the soil itself (a), for the use of the owner of the 
right ip). The term profit d prendre ” is used in contradistinction 
to the term profit a rendre^** which signifies a benefit which has 
to be rendered by the possessor of land after it has come into his 
possession (c). A profit d prendre is a servitude (d). 

667 . The subject-matter of a pivfu d prendre, that is, the sub 
stance which the owner of the right is by virtue of the right 
entitled to take, may consist of animals (f?), including fish and 
fowl (/) which are on the land, or of vegetable matter growing (f?) 
or deposited upon the land by some other agency than that of 
man (/t), or of an^ part of the soil itself (i\ including mineral 
accretions to the soil by natural forces (A:). The right may extend 
to the taking of the whole of such animal or vegetable matters or 


(n) This part of the article only dealt? with the general principles relating to 
all fyrofits d prendre, whether enjoyed in common or in severalty. The 
mnjority of cases dealing with profits a prendre relate to commonable rights, 
which will bo found dealt with under title Commons and Kionxs op Common, 
Vol. IV., pp. 441 et eeq. For particular forms of jnofits d prendre enjoyed in 
severalty, see titles Fibiieries ; Game ; Mines, Minerals and Quakhies. 

(o) Sutherland (Duke) v. Jleathcote, [1892] 1 Ch. 473, 0. A., per Lindley, 
L.y, at p. 484 ; Webber v. Lee (1882), 9 Q. B. D. 315, C. A. 

(a) Manning v. Waedate (1836), 5 Ad. & El. 758, per Patteson, J., at p, 764: 

Kpnfit d %iren Ire . . . must be something taken out of the soil.*’ And see 
p, 238, note (c), ante, 

{h) For judicial dicta from which the nature of profit d prendre may best 
he gathered, see the following cases : — Manning v. Wasdah, supra, per Lord 
]>KNMAN, C.J., at p. 763, per Patteson, J,, at p. 764; Sury v. Pigat (lt>-b)» 
Poph. 166, per WuiTLOCK, O.J. ; Wickham v. Hawker (1840), 7 M. & W. 63, 
pci* PAiiKB, B., at p. 79 ; Race ▼. Ward (1B55),4 E. & B. 702, at p. 709 ; Webber 
V. Lee, supra. In Itcnafmy. Chester (1799), 8 Term Rep, 396, at p. 401, Lord 
Ken VON, C.J., speaks of a right of common which is b, profit a prendre as an 
** easement over the soil.” 8^ also WarhwrUm ?. Forks (1857), 2 H. & N. 64, 
per Bramwell. B., at p. 69. 

(c) Co. liitt. 141 b, 142 a. 

id) See p. 238, ante, 

W De la Warr (Earl) v. Miles (1881), 17 Oh. D. 535, 0. A. ; Wickham v. 
Bawkeo, supra ; Ewart v. Qraham (1859), 7 H. L. Oas. 331, 344, 345. 

( /■) WirJeham v. Hawker, supra ; Webber v. Lee, eupra ; Fitzhardinge (Lord) 
▼, Purtell, [1908] 2 Oh. 139. » 

(g) De la FTarr {Earl) v. MUes, eupra; Bean ▼. Bloom (1773), 2 Wm. Bl. 926 ; 
Dtnt^laee v. Kendal (1610), Ora Jac. 256 ; Willingate v. Maitland (1866), L. B. 
8 Eq. 106. 

(h) See Smart v. Jones (1864), 15 0. B. (n. s.) 717, 724, where a ri^ht to take 
cinders from a oinder-tip is treated upon the footing of its not bemg a profit 
u prendre, 

(0 Bee, MaaoweU y, Martin (1630), 6 Bing. 522. 

Ik) BlrweM ?. Tregonning (1835), 3 Ad. & £1. 554, where it was held that a 
it^it to t^e sand whioh IumI b^ deposited on tlia land by the wind was a 
pre/H (i prendre 
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merely a part ol th 6 m( 0 . Bights have been established as 
profiu h prendre to take aooms and beeoh mast (m), brakes, fern, 
heather and litter (n), thorns (o), turf and peat (p), boughs and 
branches of growing trees ( 9 ), rvLsheair), freshwater fish (s), stone (Of 
sand and shingle from the seashore (a), and ice from a canal (^) ; 
also the right of pasture (c) and of shooting pheasants (d). The 
property in animals fera natura while they are upon the soil 
))elong 8 to the owner of the soil, and he may grant to others as a 
profit ^ prendre a right to come and take them by a grant of 
liunting, shooting, fowling, and so forth (c). 

658. The subject-matter of a profit it prendre must be something 
which is capable of ownership (/) ; for otherwise the right would 
amount to a mere easement (<7). A right to take water is not*a profit 
a prendre, because water is not capable of being owned (ft). 

659. The right constituting the pi'ojit a prendre may be ezercis* 
able to the exclusion of all other persons, in which case it is said 
to be a right in severalty or a several pndit a prendre {i) ; or it may 
be exercisable in common with one or more persons, including the 


m Webber v, Lee (1882), 9 a B. D. 315, C. A., 319. 

(m) Chilton v. Lmdon Corporation (1878)» 7 Ch. 1). 562. As to pannage, the 
ri^t to feed pigs on acorns, see title Uommons and Hiqhtb or Common, 
Vol. IV., p. 475. 

(n) Be la Warr (Earl) v. Miles (1881), 17 Ch. D. 535, C. A 

(0) Ihivglase v. Kendal (1610), Cro. Jao. 256. Compare Bailey v. Stephens (1862), 
12 0. B. (N. 8.)91. 

(p) As to turbary, see title Commons and Ilianxs of Common, Vol. IV., 
p. 464 ; Hayward v. Cunningion (1668), 1 Lev. 231. Compare Valenline v. Bmny 
[1604), Noy, 145; PeardAm v, Vvdcrhill (1856), 16 (i. B. 120. 

(fl) WillingaU v, Maitland (1866), L. R. 3 Eq, 103. 

(r) Bean v. Bloim, (1773), 2 Wm. Bl. 926. 

(«) Smith V. Kemp (1692), 2 Salk. 637 ; Ilolford ▼. Bailey (1849), 18 Q. B. 420, 
Ex. Ch. ; Fitzgerald v. Firhavk^ [1897T2 Ch. 96, 0. A. ; Eeroyd v. Coutlhard^ 
ilvS97] 2 Oh, 654, affirmed [1898] 2 Ch. 358, C. A,; Gtivr y. Portal, [1962] 

1 Cli. 727. As to the question whether the right of taking * vsters is or is not a 
yroftt d prendre, see Goodman v. Saltash Corporation (1882), 7 App. Cas. 633; 
Mills V. Cohhestir Corpenraiion (1867), L. B. 2 0. P. 476. See aiso Colchester 
(V)rporaO<>n v. Broo/a (1846), 7 U, li. 339; Truro Corporation v. Rowe, [1902] 

2 IL B. 709, 0. A. ; Parker v. Lord Advocate, [1904] A. C. 364 (mussels). 

U) Maxwell T. Martin (1830), 6 Bing. 622; comp^^re Clayton ▼. Corby (1643), 
5 a B. 415. 

(а) Constable v. Nicholson (1863), 14 C. B, (n. s.) 230, 

(б) Newby v. Harrison (1861), 1 John. 4k El. 393. 

fc) Johnson v. Barnes (1873), L. B. 8 C. P, 627, Ex. Ch. 
ut\ Lowe ▼. Aefoma, T19OI] 2 Ch. 608; compare Rigg ▼. Lonsdale {Earl) 
(1857), 1 H. & N. 923, Ex. Ch. ; Devonshire {Duke) v. Lodge (1827), 7 B. A 0. 36. 

(<) EwaH v. Gra/ium (1859), 7 H. L. Oas. 231, per Lord Campbell, L.C., 
ftt pp. 846 and 346; Fitzhardinge {Lord) v. Purcell, [1908] 2 Ch. 139 ; and see 
title Animals, Vol. I., p. 36f. 

(/) Race V. Ward (1856), 4 E. &B. 702, per Lord Campbell, O.J., at p. 709 ; 

2 Bl. Com. 14. 

{g) Ibid,; WeMy ▼. Wildman (1698), 1 Ld. Baym. 406, at p. 407. For the 
distmotion between a jrojfif djpren^irc ana an easement, see title Commons aNZ> 
IU0HT8 OF Common, Vol. Iv., p. 445, an^. 238, ante , 

(ft) Race T. Ward, supra; Manning v. Wiudale (1836), 6 Ad. & El. 768. 

(t) As to the distinction between several rights and rights nf oommoity see 
gonenlly Robinmm v. Dule^ Bingh (1679), 11 Ch. D. 798, C. A, ; OkeekrfiHd 
V. Harris, [1908] 42 Ch. 397, 423, 424, 0. A; end eee title OoUlcmrB 
AND &GBX8 OF COMMON, VoL lY., pp. 460, 461. 
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owner of the land (k). In the latter case it is called hprafitipnndre 
in common, or more osually a right of common (2). 

660 . By analogy to the case of easements, the land over which 
the right to a profit a prendre is exercised is called the servient 
tenement and the owner of that land the servient owner/’ It 
the right is enjoyed as appendant or appurtenant to the ownership 
of other land, such land is called the dominant tenement and 
the owner of it the “ dominant owner ” (m). But a profit d prendre^ 
unlike an easement, may also exist in gross, that is to say, may exist 
as a right of property in favour of a man and his heirs or for any 
other estate or interest, quite unconnected with any estate or 
interest which the owner may have in any land (n). Where a 
profit a prendre exists in gross there is not of course any dominant 
tenement (o). 

661. Profits a prendre connected with the bolding of a dominant 
tenement are either appendant or appurtenant, the latter being the 
more usual. A profit a prendre appendant is a right which arose 
at common law upcm the grant of arable land prior to the Statute of 
Quia Emptores, 1289 (p). Before the passing of this statute, when 
a lord of the manor enfeoffed a person of some parcels of arable 
laud the feoffee became ipso facto entitled to certain ancillary rights 
with respect to other lands in the manor (q). After the statute was 


(A) Bee title Ooitmons and Rights of Common, Vol. TV., p. 446. Almost 
all rights of common are profits d jyrendre^ but all profits d prendre ere not 
necessarily rights of common. The light to take a particular substance from 
another man’s laud may in one case bo a right in severalty, and in another a 
right of common. 

(0 Profits d pretidre are rights which are abnost entirely based upon the 
ancient system of laudholding as it formerly existed. Many of these rights 
have existed from a very early date; others are governed by considerations 
and requirements the pertinency of w'hich no longer exists, but which 
are directly or iudiiecUy attributablo to the luauorim system as formerly 
obtaining. The communal enjoyment of profits d prendre is the direct out- 
come of that system, and occurs not only m luo^ties where that system 
roinains intact, but also in plaoes whore most other tr^s of the system have 
disappeared. Enjoyment of profits d prendre as rights in severalty — a mode of 
enjoyment less prevalent than communal enjoyment — is, on the whole, of more 
modem origin, although instances occur in early times. As to the origin of 
profile d prendre, see title Ck)MHONB and Rights of Ooicmok, ToL IV., p. 444. 

(tn) Bee WarhurUm v. Parke (1867), 2 H. & N. 04, at pp. 68 st eeq,; and p. 226, 
ante. 

(n) Shuttleworth v. Ls Fleming (18C5h 19 0. B. (n. s.) 687 ; Chesterfidd {Lord) 
V. Harris, [190^ 2 Oh. 397, 0. A., per BuGKLEY, L. J,, at p. 421 ; Webber v. Let 
(I882}v9 Q. B. B. 315, 0. A See also Cowlamy. Slack (1812), 16 East, 108, per 
tord&.LBNBOKOUGH, O.J., at p. 116; Fitzhardinge (Lard) v. Purest, [1908] 2 
Oh. 139, 161, where a claim to a profit d prmdrc in gross failed for want of 
proof. For instances of profiU d prendre existing in ctoss, see Danid ▼. Handip 
<1672X 3 Lev. 67 ; Johnson ▼. Barnes (1873), L. R. 8 0. P. 627, Ex, Oh. fa right 
of pai^iuiage owned by the corporation of Colchester) ; Shuttleworik v. Ls 
Flemifigt eupra (a right of fishing) ; Webber v. Zee, supra (a right to shoot and 
take away game) ; Spooner YZ Lag (1636), Oro. Car. 432. 

(o) See p. 236, ante. 

(p) 18 Edw. 1, c. 1. See also title Ooicmokb and Rights of Oovmon, 
Vol. IV., p. 446, whore the distinction between rights of common ai^endant 
end appurtWent is discussed. 

(S) 2 Co. Inst 86 ; Dun/raven (Zord) v. Uswdbi/n (1660), 16 Q. B. 991^ 810. 
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passed Cbese rights no longer urose npon e grwt of the lend* 
Gonseqnenti.^ all profit* d prendra appendant must' have oome into 
existence prior to 1290. Profiu d prendre appendant are ther^ore 
eaid to be of common right ” (r). 

662. Profiu i prendre appurtenant are ** against common right ’* ; 
they are rights attached to the ownership of a ^tioular piece of 
land, not as the necesssury consequence of the (Nriginal tenure, but 
attached thereto by grant, prescription, or other extraneous means. 
They cannot be severed or enjoyed apart from the dominant 
tenement, and they pass with the dominant tenement into the 
hands of each snccessive owner («). 

663. Where a profit a prendre exists as a right in gross it may 
be assigned and dealt with as a valuable interest, according to the 
ordinary rules of property (t). In default of any disposition inter 
vivoe or by will n profit d prendre va. gross descends to the heir.at-law 
as an ordinary incorporeal hereditament (u). 

664. Where a prrfit d prendre is claimed under the doctrine of 
prescription as being appendant to land, it can only be claimed in 
connection with the enjoyment of the dominant tenement; the 
extent of the right claimed is necessarily measured by the size or 
nature or wants of the estate in respect of which the prescription is 
made (x). Thus, if the claim be for common of pasture it must be for 
cattle levant and coucliant — that is to say, it must be limited by the 
number of cattle capable of being supported during the winter upon 
the estate in respect of which the prescription is made. So, if it be 
for common of turbary this must be limited by the number of 
chimneys or hearths in which the turf may be burnt. If it be for 
plough-bote or cart-bote it must be limited by the instruments of 
tillage which have to be repaired (a). 

It appears to be doubtful whether a profit h prendre unlimited by 
any considerations as to the nature of the dominart tenement can 
be made appurtenant to land, even by express grant (5). Such a 
vrofit it prendre can, however, exist in gross (c). 


(r) Tyrringham’ $ Ca$» (1684), 4 Oo. Bep. 36 b | and see titlo Comhoks 
AKD BieHTS OV COMMOK, Vol. I V., P. 447. 

(•) Wnrrick v. Queen'i Oollege, Os/erd (1871), 6 Oh. App. 716. 

(«) Wdcomer. Upton (1840), 6 M. A W. 636, per Lord Abinotsk, O.B., at p. 642 j 
Kia also Ched/nan v. S'uUtth Corporation (1882), 7 App. Oas. 63.3, 668. 

(u) Soe generally, title Descent Aim DisXBnmTiON, p. 1, ante. 

(x) Bailm v. BUfihmt (1862), 12 0, B. (k.s.) 01 ; Chttlerfield {Lord) r. Barri*, 
[1908] 2 (Jh. 397, 0. A. ; Clayton ▼. Corhy (1843), 6 Q. B. 416, per D^rd 
Dxbhav, 0. J., at p. 419 ; Edgar v. English iwteries Bpecial Commission (18T(»}, 
23 L, T. 782, per WitiaB,*J., at pp. 737, 738; A.-O. v. Mathias (1838), 
4 E. A J. 679, 691, 692. 

(o) OhesUrfield (tord) v. Harris, lagf®* P"" Buokley, L.J., at p. 421 ; per 
OozRira-HASDT, H.B., at p. 410: ‘*xbe very idea of a fue estate seems to 
iavolTe some relation between the needs of the estate or its owner and ths 
extent of the profit d prendre *’ ; and see title CouMONS ARD BlOSTS 07 Coiaiox, 
VoL IV., p. 468. 

ft) IMZ.. per Oozens-Eaudt. hLB., at p; 410. 

(e) Hid., per BuokUY, L.J., at p. 423; Mdlor v. Bpatemsm (1669), 1 Wms. 
Saand.843. 
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665 . A profit a prendre may be created for an estate in perpetuity 
analogous to an estate in fee simple, or for any less period or 
interest such as a term of years {d), and is a tenement in the strict 
legal sense of the term {e). 

666. The owner of a profit h prendre has rights of a possessory 
nature, and can bring an action for trespasa at common law for 
their infringement (y). A profit differs from an easement in 
this respect, for the owner of an easement cannot sustain trespass, 
but can only protect his rights by abatement or an action of 
nuisance (.^), which remedies are not available for the owner of 
a profit (fc). 

667. A jYi'ofit a prendre is an interest in land, and for this reason 
falls within the provisions of the Statute of Frauds (i), and a profit a 
prendre which gives a right to participate in a portion only of 
some specified produce of the land is just as much an interest in the 
land as a right to take the whole of that produce (/c). 

668. Profits a prendre^ though sometimes called “licences” (/), 
must be carefully distinguished from mere licences which are noi 
tenements, and do not pass any interest or alter or transfer 
j)roi)Grty in anything, but only make an act lawful which otherwise 
would have been unlawful (m). A licence is not transferable, nor 
can it be perpetual ; it is not binding on the tenement affected, but 
is a ]>ersonal matter between the licensor and the licensee. It is 
always revocable and merely excuses a trespass until it is revoked (w). 


(c2) Hooper v. C/arfc (1867), L. B, 2 Q, B. 200 ; Birhhrch v. Paget (1862), ai 
Boav. 408. Seo, for instance, Fitzgerald v. Firhnnk, [1897] 2 Ch. 96, 0. A.; 
Grove V. Portal, [1902] 1 Ch. 727 ; Hol/ord v. Jiailei/ 0^49), 13 Q. B. 426, 446, 
Ex. Ch, 

(o) Doe V. Wood (1819), 2 B. & Aid. 724 ; Muskeit v, IJiJl (1839), 5 Bing. (n. o.) 
694 ; Martyn v. Williams (1857), 1 11. & N. 817, 827 ; Co. 20 a. See also 
P. V. Piddletrenthids {luJiahitanU) ^1790), 3 Term Eep. 772, where a rabbit 
warren was held to be a tenement within the meaning of the Poor Belief Act, 
1 662 ri4 Car. 2, o. 12). ** * Tenement * signifies everything that may be Holden, 

proviaed it be of a permanent nature ; whether it he of n substantial and sensible, 
or of an unsubstantial ideal kind *’ (2 Bl. Com. 16 ; Beauchamp (Earl) v. irinn 
(1873), L. B. 6. H. L. 223). 

(/) Fitzgerald v. Firhank, supra^ per Lindlet, L,J., at p. 101 ; ffd/ordv. 
Bailey, supra : Lowe y, Adams, [1901] 2 CH. 598. 

(^) See p. 331, ante, 

(A) Fitzgerald v. Firhank, supra, per Lindley, L.J., at p. 102. 

(•) WehherY. Lee (1882), 9 Q. B. D. 315, C. A. ; Smart ▼. Jones (1864), 16 C. B, 
(N. 8.) 724, WiLLES. J, 

(jky Webber v, Lee, supra, 

\t) See Doe v. iroorf, supra. 

(#n) Thomas v. Son'fU (1673), VaugH. 330, 351, Ex. OH. As to licences 
generally, see title Beal I'ltoPEirrY and Chattels Beal. 

(n) JJewlins v. Shippam (1826), 6 B. & C. 221, 232, “ If one license me and 
my Heirs to come and hunt in His park, I must< have a writing (that is, a deed) 
of that license, fora thing passes by the license which induresin perpetuity: but 
if ho lichee lue one time to Hunt, this is good without deed, for no inheritance 
piisfec w” {Fume V, Green (1495), Y. 13. 11 Hen. 7, foJ. 8 a, per Serjt, 

in his arfl^eiit at 8 b, cited in Wickham v. Hawker (1840), 7 M, dc W. 63, 
pAicKE, B,, at p. 79). For tHe distinction between lioeucea and profits d prendre, 
■eo Uooi[)er r, Clark, supra. 
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A profit S prendre when granted is never revocable at the will of 
the grantor, but subedstfi throughout the ourrenoy of the estate or 
interest for which it is created. 

669. A proj^ h prendre must also be distinguiahed from a right 
to take a portion of the soil inherent in some estate or interest in 
the land(o). For the person entitled to some of the recognised 
estates less than the fee simple has at law a right to take portions 
of the 8oil(p). A tenant in tail is not, as a rule, impeachable for 
waste ; and a tenant for life is not guilty of waste if he continues 
the mines existing at the commencement of his tenancy (j), or digs 
or quarries for gravel, earth, or stone in pits and places usually 
dug or quarried when his tenancy commenced (r). 


esoT. 1. 
Nature of 
Profits k 
Prendre* 

WastoT" 


Sect. 2. — Creation. 

Sub-Sect. 1. — By Grant or Statute. 

670. A profit h prendre appurtenant or in gross, whether to be Wzpreai 
enjoyed in common or in severalty, may be Created by express grant, 
grant (s), but a profit d prendre appendant cannot now be created 
in this way (<i). Profits d prendre cannot be created at common law 
except by deed (&), and are therefore said to lie in grant and not in 
livery and to pass by mere delivery of the deed (c). No estate or 
interest, whether in fee simple (d), for life («), for a term of years (/), 
or even for a single hour, can be created otherwise than by deed (^), 
with the exception of two cases— first, where the circumstances are 
such that it would be inequitable to deny the existence of a profit d 
prendre^ although the proper legal formalities for its creation have 
not taken place (h), as where a mere executory agreement for the 


fo) Wilkinson v. Proud (1843). 11 M. & W. 33. 

( Thus, a person may own a substratum, and in respect of that ownership 
he may remove the whole or part of his property. 

(a) uo. Litt. 64 b ; Coppinger v. Gubbim (1846), 3 Jo. A Lat 397. 

(r) Co. Litt. 63 b ; Viner v. Vaughan (1840), 2 Bear. 466 ; v. Snowdon 

Slaie Quarries Co, (1879), 4 App. Cas. 464. 

(s) Cowlcm V. Slack (1812), 16 East, 108; Fitzgerald v. Firhank, [1897] 2 Oh. 
96, C. A. ; Goodman v. SaUash Corporation (1882), 7 App. Gas. 633, 668. 

(а) See p. 338, anie, 

(б) Wood y. Leadbitter (1846), 13 M. db W. 838, where Aldeesoit, B., at 
pp. 842, 843, said: **That no incorporeal inheritanoe affecting land can 
«MUier be created or transferred otherwise than by deed is a proposition so well 
established, t^t it would be mere pedant^ to cite authorities in its support ” ; 
Hol/ord V. Bail^ (1849), 13 Q. B. 426, Ex. Ch. ; Co. Litt. 42 a ; Abr. 
Grants, E ; 14 Yin. Abr. Grant, G (a) ; 2 Boll. Abr. Grant (o) ; Somerset (JTuke) 
V. Foffufdl (1826), 5 B. A 0, 876 ; compare Marshall v. Ulleswater Steam 
Navigation Co, (1863), 3 B. & 8. 732, per OooKBURN, O.J., at pp. 746, 747 ; 
Hopkins V. Robinson (1671), 2 Lev. 2. 

c) Wood t. Leadbitter, supra, per AiJ>EBS02r, B., at p. 842. 

Id) Ibid. 

(s) Ibid. 

if ) Somerset (Duke) v. FogweU, supra; Bird v. Higginson (1837), 6 A4. A EL 
824, Ex. Oh. ; Wood v. LeadhUUr, supra. 

(fl) Salford v. Bailey, supra, per FarxE, B., at p. 446. 

(A) Bee Lowe v. Adams, [1901] 2 Oh. 698 ; and generally, pp. 246 et ieq., 
ante. 
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Sbot. 2. 
CreaUint 


Bj statute. 


No partioolar 
fonn of grant 
neoeesary. 


How far 
griini confers 
exclusive 
right. 


Who may 
take vrofits d 
prendre under 
a gi’ant. 


granting of a profit creates an equitable interest (t) ; and, seoondly, 
where an interest which the law does not rec^oire to be created by 
deed is created in the land to which a profit is appurtenant (fc). 

671. A profit h prendre may be created bjr statute. Private 
IncIoBure Acts frequently reserved or created rights of shooting to 
lords of manors over the lands allotted to the commoners (Q. 

672. No particular form of grant and no particular words are 
necessary to create a profit a prendre (m). If the effect of a deed or 
other instrument, when the words are taken as a whole, is to create 
a right of the nature of a profit a prendre^ the instrument will be 
construed as a grant of such right, and all the legal incidents of the 
right will be established (n), provided the subject-matter of the 
deed is of such a nature that the law allows it to be created as a 
l)rofit a prendre (o). 

673. A grant of a profit a prendre does not primd fade confer on 
the recipient an exclusive right to the whole substance the taking 
of which constitutes the right (p), to the exclusion of the owner of 
the servient tenement (q). Such exclusive right may, however, be 
granted if the words of the grant are clear and explicit (r), and a 
grant purporting to create a profit a prendre may be so extensive 
and interfere with the ordinary uses and enjoyment of land to such 
an extent that it will be construed as a grant of the land itself. 

674. The owner of a profit d prendre may in general take the 
subject-matter of the right either in person or by his servants ; and 
he may also get the benefit of his right by selling or leasing an 
interest in the profit a prendre^ for a longer or shorter term, to any 
person capable of taking such an interest, and so long as that 


(t) For illustrations of this principle, see the analogous case of easements, at 
p. 24 i), ante. 

(k) E.g., a quarterly tenancy. 

(0 See title Commons and Bights or Oomicon, Vol. IV., pp. 483, 576— 57S, 
whore the authorities are collected. 

(w) Wickham v. Eawker (1840). 7 M. & W. 63, 79 ; Fitzgerald v. Firhank, 
[1897] 2 Oh. 96, 103, 0. A. ; UunilngUm {Earl) v. Moun^ov {Lord) (1853), 4 Leon. 
147. Oompaie Holfordr. Bailey (1849), 13 ^ B. 426, Oh., and see also Ihy 
V. FTooci (^1819), 2 B. A Aid. 724. where a profit d prendre is spoken 
E8 a licence. 

(n) Fitzgerald v. Firhafik, stfpra; Sutherland {Duke) r. Eeathcate^ [1892] 1 Ch. 
475, 484 0. A. 

fo) Fitzgerald v. Firhank, supra, per RiaBY, L.J., at p. 103, 

(pj IJuntingUm {Earl) v. Mmnijoy {Lw\l)^ eupra; Newhy v. Harriean 
(1861), 1 John. A U. 393, 398, 399 ; coxnT>ai'e (JhHham v. WilliMMon (1804). 4 
East, 469. ^ 

{q) Sutherland {Duke) v. Ucathcoie^ euprot at pp. 484, 485, 486, 0. A., whei>' 
it was held that a grant of the full and liberty to take coal did n(^t 
exclude the right of the o^er of the land from working mineB, provided he did 
not disturb the grantee in- his working operations when and where the latter 
carried them on. 

(r) /5ii, at p. 486 ; Huntington (Earl) v. Mammon (Lord), supra ; Ohetham 
T. iVilliafnton^ supra; Doe v. ITood (1819), 2 B. A Ala* 724 ; darr v. Bensen 
(18(J8|, 3 Ch. Ap^524, 584» 485; Nesoby v* Harrieant supra ; Wilhinaaky. Proud 
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inteiMBli andnrfis tiie donee has an irrevocable Koence to take ao s. 

xuQob of the profit as has thus been granted to him (•). Creation. 

675. Profit* a prendre cannot strictly form the eubjeot of a BSsotot 
reservation or exception (a), althongh sometimes expressed to be 
reserved or excepteid from a conveyance or other disposition {b). 

When an o\rner of land conveys it to another, and purports to 
reserve a profit d prendre, the true efieot is to create a profit a 
prendre de novo by regrant (c). 

It appears improbable that the doctrine of an implied grant implied grant, 
founded on the principle that a man cannot derogate from his 
grant, as applied to easements (d), could be applied to profit* d 
prendre, which can hardly be apparent and continuous, nor can 
they arise as rights of necessity. 

Sxtb-Seot. 2. — By Pre^criptum* 

676. A profit a prendre may be claimed by prescription at common Profiti 4 
law, including prescription under the doctrine of a lost modern 

grant (c), and profits a prendre which are appendant or appurtenant pro^iption 
may also be claimed under the provisions of the Prescription Act, or lott grut. 
1832 (/), which, however, does not apply to profits d prendre in 
gross ^). Claims by prescription to profits of this class are 
exceedingly rare (A). 

677. A profit d prendre cannot exist by custom (t), except in the Not oUimabl* 

r — — by ouBtom, 

(«) Goodman y. Baltafih Ccrpvratum (1HH2), 7 App. Oas. 633, per Lord 
BiACKBUim, at p, 658 ; Grove v. Portal, [1902] 1 Oh. 727. 

(а) Doe d. Dougloi y. Lock (1835), 2 Ad. & El. 705, per Lord Denman, at 
p. 743 ; Wickham T, Hawker (1840), 7 M. & W, 63, per Pakkk, li., at p. 76. 

A reeeryatioii is always of a thing not in f$§e, but newly oroatCMl or reserved 
out of the land or hereditament demised, an exception is ever of part of tho 
thing granted and of a thing in esse ” (Oo. Lit. 47 a). 

(б) E,g., Wickham y. Hawker, supra, 

(r.) Ewart y. Graham (1859), 7 H. L. Cas. 331, per Lofd CAMPBELL, L.O., at 
p. 345, 

(d) See pp. 251 et seg., ante. 

(e) As to prescription general) r, see p, 256, ante. See Warrick v, Quem'e 

College, Oxford ^ *^PP* J Ihwglaes y. Kendal (1610), Cro. Jac. 

25(>; English v. Burnell (1765), 2 Wils. 258; Cowlam v. Slack 15 Etuit, 

108; Johnson v. Barnes (1873), L B, 8 C. P. 527, lEx. Ch. ; Potter v. North 
(16W), 1 Wms. Saund. 847 ; Wekome y, (1840), 6 M. & W. 536; Carr 

V. f’eiter (1842), 3 Q. B. 581; Thpkins v. BoUnean 2 I^ev. 2; Davies 

V. Williams (Iwl), 16 Q. B. 546; BavUs y, Tj^ssm-Amhvrst (1877), 0 Oh. D, 

500; Hanmer v. Chance (1865), 4 De G. J. & 8m, 620; Haigh x. West, [1893] 2 
U. B. 19, 0. A. 

(/) 2dfc3Will.4, c. 71,8. 1. 

(g) ShttUieuforth v. Ze Ekming (1865), 19 0, B. (w. 8.) 687, 709 ; Wdctym Ye 
supra, 

{h) For cases of presoriptioA for proJUe d wmdre in gross, see Barrinytons 
{Sir Francis) Case (1610), 8 Co. Bep. 136 b; Wdcome v. Upton, supra (a right of 
iNkstutage); B, v. UhurekiU (1825), 4 B. 4bD. 750; Johnson y. Barnes, sv^ra, 

(i) Grtnufead v. Marlowe rl792), 4 Tern Eep. 717 ; Hardy y. HoUyday (1765) 

(cited in fbe last-mentionea case at p. 718); Davieses Case (1688), 8 Mod. 

246; lUxksy y. Huggens (1631), Cro. Cap, 220; Bace y. Ward (1855), 4 B. A U. 

702, 709 ; A.-G. T. Mathias (1858), 4 K Af J. 579, 690, 591 ; City of London 
Bewm Oonmissionsrs y. Olasse (1872), 7 Ck. App. 456, 465; AUgood v. Gihstm 
(1876), 34 L. T. 883, 884 ; Bleioett y. Tfegoming (1835), 8 Ad. A El. 584« 575 ; 


» 34 L. T. 883, 884 ; BleweU y. Tfigomtng (1835), 8 Ad. A El. 554^ 575 ; 

y. Idpscombe {1854), 4 E* A B. 713, b. ; Pittf r. Kingshrulge Highway 
Board (1871), 19 W. B. 884; Lhgd y. Jotm (1848), 6 C. B, 8L 89;. 'Omstuhle 
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prendre. 


Who can 
claim profUa 
d prendre 
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tion. 


case of copyholders and in certain mining localities (j), becaase were 
it otherwise, the subject-matter would soon become exhausted (Ir), 
and the servient tenement would be subjected to an unreasonable 
burden, a release from which could never be obtained from the 
owners of the right who would necessarily be members of an 
undefined and fluctuating body (Z). 

In general, the rules regulating the doctrine of prescription at 
common law as applied to easements (m) apply also to profits a 
prtndre. The same kind of evidence of user is necessary, namely, 
user or enjoyment as of right neither by force, stealth, nor per- 
mission (n). Similarly, twenty years’ enjoyment as of right is pre- 
sumptive evidence of the enjoyment from time immemorial (o) ; and 
if the origin of the alleged right is shown to have been since the 
time of the commencement of legal memory, the prescriptive claim 
at common law will fail(p). 

678. A profit a prendre can only be claimed by prescription in 
favour of persons who are or whose predecessors in title were 
capable of taking a grant ; it cannot be claimed by an undefined 
and fluctuating body of persons not incorporated for the purpose 
of taking the grant (^). But a grant of the right to a profit a prendre 
may be made by the Crown to persons composing such a class ; 
for there is this distinction between a grant by the Crown and a 
grant by a private individual, that as the Crown has power to create 
corporations, if it be necessary for the purpose of establishing the 
validity of the grant, the grantees will be treated as a corporation 
quoad tho grant, whereas in the case of a grant by a private 
individual who has no power of creating a corporation, the grantees 
cannot be so treated (r). 


V. Nichohon (1803), 14 0. B. (n.s.) 230, 239, 240, 242; Chilton ▼, London 
Corjioration (lS7vS), 7 Ok. D. 735; De la fVarr (Earl) t. Milta (1881), 17 Ck. D. 
535, 677, 0. A. ; 'Eilhury v. Silva (1890), 45 Ck. D. 98, 107, C. A.; ritzhardinyr 
I Lord) V. Furcell, [1908] 2 Ch. 139, 163. See also title Custom and*' Usages, 
Vol. X., p. 238. It seems that ** occupiers” even of copyhold tenements of a 
manor cannot claim by custom {Auetin v. Amhurat (1877), 7 Gk. D. 689 ; but 
see Fox v. Amhurat (1875), L. E. 20 Eq. 403. 

(y) For these snooial mining customs in Oomwall, Derbyshire end elsewhere, 
see title Minks, Mineiials and Quaeuies. 

(Xs) See title Custom and Usages, Vol. X., pp. 238, 239. 

(Z) A,~G, V. Mathias (1868), 4 K & J. 579, 591. 

(m) See p. 260, ante, 

(n) See p. 262, ante; Mills r, Cokkesier Corporation (1867), L. B. 2 0. P. 476, 
486. ^ As to user based on a mistaken conception of the rights of the parties, 
see De la Barr (Earl) v. Miles, supra; Campbell v. Wdson (1803), 3 East, 294; 
Miversi/jord) v. JcZostm ( 1878), 3 Ex. D, 861 ; and^Bee p. 263, ante, 

U!) Firet Beport of the Beal Pro^rty Oommiesioners* 

(p) Ibid,, Bee p. 261, ante; AddingUmy, Olode (1775), 2 Wm. Bl. 989; and see 
geneiaily R, v. Ashby FotviUe {Inhabitants) (1866), L. B. 1 Q. B. 213 ; Bryant t. 

L. B. 8 Q* B« 497, Ex. Oh, ; MiU v. New Forest Commieeioner (1856), 

{q) Bivers (Lord) ▼. Adams, supra; TRbury r, Silva (1890), 46 Oh. D. 98, 
C. A. ; Poker v. Brereman (1635), Oro. Oar. 418; see Goodman y. Sdltoan 
(1882), 7 App. Oos. 633. 648. 655. 

(r) irtZZtiijwiZo y. AlaiUand (1866), L. B. 3 Eq. 103, «er Lord BomiiJiT, H.B., 
•S p. 109. 
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679. In order to support an alleged right whioh can be shoira >• 

to have been long exercised by the^ free inhabitants of an ancient Creation. 
Itorongh, and to clothe such user with legality, the court may in its ~ ^ ~.i 
desire to find a legal origin presume a grant to the corporation of 

that borough upon a trust in favour of the inhabitants (•). tnwtewlor 

• V mhaWtwiti. 

680. Olaims to a prendre under the doctrine of a lost modern claims to 

grant are gOTerned by the same rules as apply to claims under this proftud 
doctrine in respect of easements (a). Thus a lost modem grant 

of a profit d prendre will not be presumed where such a grant 
would have b^n in contraventiion of the express provisions of a 
statute (6). 

681. By the provisions of the Prescription Act, 1882 (c), Olaimt to 
relating to prescriptive claims to profite d prendre appendant or 
appurtenant, no claim to any right of common or other profit or 

benefit to be taken or enjoyed from or upon any land of the Grown, Prescription 

or the Duchies of Lancaster and Cornwall, or any ecclesiastical or 

lay person or body corporate, where such right, profit, or benefit 

has been actually taken and enjoyed by any person claiming right 

thereto without interruption for the full period of thirty years, 

can be defeated or destroyed by showing only that such right, 

profit, or benefit was first taken or enjoyed at any time prior to 

such period of thirty years. But such a claim may be defeated 

in any of the other ways by which it might have been defeated at 

the time the Act was passed. When such a right, profit, or benefit 

has been enjoyed for the full period of sixty years, the right thereto 

is deemed absolute and iadefeasible, unless it appears that it was 

taken and enjoyed by some consent or agreement expressly made 

or given for that purpose by deed or writing {d). 

Each of these two periods of thirty and sixty years is to bo Periods of 
deemed the period next before some suit or action wherein the 
claim or matter to which such period may relate has been or is 
brought into question (e), and no act or other matte, is to be deemed 
to be an interruption within the meaning of the statute unless the 
same has been submitted to or acquiesced in for one year after the 
party interrupted has notice of the interruption and of the person 
making it or authorising it to be made(/). • 

Uninterrupted enjoyment for the full period of thirty years must 
be shown, and the onus of proof is on the claimant {g). 


(•) Goodman v. BaUaeh Corporation (1882), 7 App. Cos. 633. Hoc al«o 
Wmt^ [1893] 2 Q. B. 19; A Favereham Free Fiehermen (1887), 36 Oh. i). 
829. 0. A. 

(o) See p. 261, eade* $ 

\h) Neaverem t. Peterhorou§h BureU ChumU, [1902] 1 Oh. 657, 0. A. ; Mill 
Few Foreet Ckmmienoner (1856), 18 0. B. 60. 

(c) 2 A 3 ¥^11. 4, 0 . 71, s. 1. As to daime under the Act to nghts of common, 
•ee title Ookmohb and Bights of Oomhobt, Vol. IV., pp. 484 d ssg. 

(d) Bee p. 269, ante ; end title Covmohb axd Bionrs of Oomhon, VoL lYa, 


(«) Sea-p. 272, uUe; MAardi v. 1^(1888), 7 Ad. * EL 
Tr«»»aiM(18S6), 1 IL * W. 77. 
t/) Bl ip tMn Ae^ 1882 (2 * 8 WilL A o. 71), •. 4. 


1 ; Wrigkt V. 
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SscT. 8. The time daring which any pereon otherwise ea^ble of re^rting 
Creatton. any claim to any profit k prendre is an infant, idiot, non comptw 
Dimi^ea. ’'**”**•1 covert, or tenant for life, or during whit^ any eddon 
‘ or Bait is pending and which has been diligently prosecuted (&) is to 

be excluded in the computation of the two periods of thirty and sixty 
years, except only in cases where the right has been enjoyed for 
the period of sixty years without any written consent, in which 
case the fact that any of the disabilities abeady mentioned exists is 
wholly immaterial (t). 


SsoT. 9.—Extmgnithment. 


SuB'Skot. 1 . — Bff Act of PerUameni. 

B 7 itatnte. 682. An Act of Parliament may extinguish a profit h prendre 
either expressl;^ or impliedly. 

Such an extinguishment is often the result of a statutory enact- 
ment of which the extinguishment does not form any substantive 
part, but is the outcome of the exercise of some power expressly 
given by the Act or the fulfilment of some duty expressly imposed 
by it (k). 

SuB-SKor. 2. — Sdecue. 


B7 relesae. 


How effected. 


BeleaM of 
pert of the 
lerTicnt 
tenement. 


683. A p-qfit d prendre may be extinguished by release either 
expressly (Z) or by a regrant of the right to the owner of the 
servient tonement* Such a grant or release operates as an 
extinguishment of the right under the doctrine of merger, the rule 
being that a man cannot have a right to take a profit out of his 
own land as a separate right apart from the ordinary incidents of 
ownership (m)o The release must be by all persons interested in 
the right (n). 

A profit k prendre being an incorporeal hereditament can only 
bo released or regranted by deed, except in oases where release 
arises by implication of law (o). 

The rule relating to rights of common whereby if the owner of 
the right release the right in respect of a portion of the. land the 
right is extinguished as regards the whole (p) does not apply to 


(A) Bailey v. Avpleyard (1838), 8 Ad. A El. 161. 

(t) Wright y. WilHarM (1836), 1 M. A W. 77, and other oaees lelattiig to 
eaBcmoutb, p. 270, ante. 

(A) As, for instsDoe, by awards made in pursuance of the Indosore Acts. 

(l) Johnson V. Barnes n873), L. B. 8 0. P. 527, Ex. 0^ Oomparo Broome ▼. 
We^m (1893), 68 L. T. 651, See title CouMONB Aim Biobts OX Comov, 
Vol, IV., p. 626. 

(m) Ck>. Litt. 280 a, where it is said ** a man oannot have land and a ooxnmon 
of pasture issuing out of the eame land, eteiede cmterieJ* 

tn) Benson v, Che^er (1799), 8 Term Bep. 396. 

(o) Oov Litt 204 b, where it is pointod out that there is a difletenee between s 
release in deed and a release in law, and that a release in deed or express release 
must of necessity be by deed, whereas releases in law may or nmy not he by 
deed; MUiBs v. Etteridge (1692), 1 Show. 349. 

{p) Bdhmrham v. Chwn (1597), Cro. Elias. 593 ; iforse v. WeB (1610), 1 Brownl. 
W; MiUe f. Etteridge, enprei; Johnson v. Barnes, supra ; compare Benson r- 
Chester, supra, per Lord EnrrOK, at p. 401. See title ^ 

Biobts of CJokmon, VoL IV*, pp. 626, 537a 
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^ frmdrt existing as ri^^ts in several^, and eonseqaoilly 
separate parts of the servient tenement may be reUaeed from time 
to time from the harden of such several rights (g). 

A release of a profit h prendre which has been established will 
not be presumed from mere non-nser (r). Where, however, in 
answer to a prescriptive claim, the existence of the alleged profit i 
prendre is put in issne, proof of non-user may be efieotive in 
negativing the existence of the right. 

Sub-Sbot. 3 . — By Unity of Ownors^iip, 

684. When the ownership of the right constituting a profit h 
prendre and the ownership of the servient tenement become united 
in the same person, the profit h prendre is extinguished (s). But 
there can be no extinguishment by unity of ownership unless the 
estate of the common owner in the servient tenement is at least 
as large as his estate in the profit d prendre (t). 

Sub-Beot. 4 . — By Exhatution, 

686. If the subject-matter of a profit a prendre become exhausted, 
the right may be thereby extinguislied (a). But the mere temporary 
exhaustion of the subject-matter does not necessarily extinguish 
the right {b), for in cases where there is a possibility of the subject- 
matter coming into existence again the right is only snspouded, 
and in the event of a re-appearance of the subject-matter will again 
become exercisable (c). 

Sub-Seoi. i.—By Alteration. 

686. An alteration of the character of the dominant tenement 
by the dominant owner may be such as to indicate an intention on 
his part to abandon the right, in which case an implied release of 
the right will be presumed against him and be will not be allowed 
to set up a claim to its continuance (d). 


(g) JohTUon y. Barnu (1873), L. B. 8 C. P. 527, Ex. Ch. 

(r) Seaman v. Vawdrey (1810), 16 V«d8, 390 ; soe also Smith y. Lloyd (1854), 9 
Exoh. 662; Moore y. Bawson (1824), 3 B. & 0. 332, 339 ; Carr y. Foster (1812), 
3 a B. 681. 

{$)Tyrringham*e Case (1684), 4 Co. Bep, 36 b; Wycd Wildes Caac (1609), 8 
Co. Bep. 78 b ; Bradshaw v. Eyre (1697), Cro. EJiz, 670 ; Nelson's Case (1686), 3 
Leon. 128 ; Musgravt y. Tndosure Commissioners (1874), L. B. 9 Q. B. 162, 174 ; 
Lloyd y. Fowis {Earl) (1866), 4 E. & B. 486 ; /tall v. Byron (1877), 4 Ch. D. 
667; Oo. Litt. 122 a; Kimpton y. Bellamy (1686), 1 IjwaL 43; Worledge y. 
KingsweU (1600), Oro. Elis. 794. And tee title CoMHONt Am Biqhts oi 
C oiucoN, vol. lY., pp. 623 et soq, 

(0 R y. Hermitage (Inhabitants) (1692), Garth. 239 ; Bradshaw y. Eyre, supra; 
Wyat Wildes Case, tumi ; Oon Litt. 1 14 b. 

(а) Clarkson v. Woodkouse (1782); 6 Term Bep. 412, n. ; Carr y. Lambert 
(1866), L. B. 1 Exoh. 168, Bx. Ch. ; Spoor y. Green (1874), L. E. 9 Exoh. 99. 
Oompaxe Schdes y. Hargriavm (1792), 5 Term Bep. 46 ; Grant v. Gunner (1809), 
1 Tennt. i36. See title Ck>iocoKB ijn> Bights of Cohuox, Vol. IV., p. 627. 

(б) C^pare Robortson y. Hartopp (188^, 43 Ch. D. 4^, 617, C. A.; Ely 
(Dsan and Cheqptsr) y. Worrm (1741), 2 AtlL 189. 

(c) EUf {Doan and Chaptm) ▼. Warrett, ounra. 

Moors y. Bawson, supixt, at p. 388 ; m* y. Chorloy (1848), 12 Cl. B* 616 ; 
Oarr y. Lambert (1866VL. E. 1 Exch« 168, Bx. Oh. See tiUe Ooioioirg Am 
BlGna OF OOKMOK, VoL IV., p. 627. 
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An alteration of the servient tenement may also eztingaish a 
profit ct prendre if the owner of the profit acquiesce in an alteration 
which practically amounts to a destruction of the subject-matter of 
the profit (e). 


(c) Seruttm v, Stone (1893), 9 T. L. B. 478 (ri^’lit of pasture claimed over part 
of lauds which had gradually become covered with buildings). 


EASTER OFFERINGS. 

See Ecolbsusiioal Law. 


ECCLESIASTICAL CHARITIES. 

See CuABixiEs; Ecclesiastical Law. 


ECCLESIASTICAL CORPORATIONS. 

See CoBPORAnoMs; Eoolbbuaiioal Law. 
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Part I. — Introductory. 

DedniUon phrase “ Ecclesiastical Law ” may in England be con- 

aM acoiM of sidemd either as confined to the law of the Chorch of England as 
•• administered by the Eodesiastical Courts, or in a wider sense as 
atti Law. within its scope all laws relating to a church or ecelenn 

as such, whether derived from the law of the State, the laws of 
nature and of right reason, the divine law, or the laws of inde- 
pendent societies (a). - The title ** Ecclesiastieal Law ” is here 
taken to include the law of England administered by the courts 
of this country so far as it relates to any particular Church, 


f.) fiookw’. BoctoaiMUMl Polity, Bock 1-. s- Ik 
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^whether established (6) or not, or the memhars thereof as sabb, Txn i. 
or to. any spiritnel person or eeelesiastioal officer as each, or to Intre- 
any property 'which is an eedeeiaBtical charity (e). dnctuy* 

The wide scope thus givm to this article oorreqponds to the 
increased recognition in recent years by the State of religious 
bodies other than the Ghuriffi of England, but at &e same time 
the fact that the courts take judicial notice of the ** Ecclesiastical 
Law of England ” only in the more limited sense makes it 
expedient to de^ separately and in the first instance with 
ecclesiastical law in this stricter sense, i.e., the law administered in 
the courts ecclesiastical, consisting of such canons and constitations 
ecclesiastical as have been allowed by general consent and custom 
within the realm as altered and supplemented by statutes (d). 
Accordingly the ^ ensuing five parts of this article deal with 
ecclesiastical law in this narrower sense ; and the law of England so 
far as it relates to religious bodies other than the Church of 
England is separately dealt with in Part YII.(e); while in this 
part such propositions are dealt with as bear upon the relation of 
the State to religious bodies generally. 

688. The change from a narrower to a wider meaning of the Meaning ot 
word “ecclesiastical” has been accompanied by a similar change in wotd^^ 
the meaning of the word “ Church” (/) when used of a religious body, " 


(h) As to tlie meaninp^ of the word ** established,” see note (c), p. 864, post, 

(e) The soope thus giyen to the word ** eoolesiastioal ” is in aooordauoe with 
the statutory definition of ” ecclesiastical charity.” In the Local Government 
Act, 1894 (66 & 67 Yiot. o. 78), s. 76 (2), and in the London Government 
Act, 1899 (62 & 63 Viet o. 14), s. 23 (3), unless the context otherwise requires, 
the expression ** ecdesiastical chanty ” includes a charity tho endowment 
whereof is held for some one or more of the following nurnoses : (a) For 
any spiritual purpose which is a legal purpose, or (h) for tine benefit of any 
spiritual person or eeelesiastioal ofiicw as such, or (o) lOr if a building, as a 
church, chapel, mission-room, or Sunday school, or otherwiso by any particular 
church or denoiuination, or (d) for the maintenance, repair, or im^rrovemont of 
any such building as aforesaid, or for the maintenance of divine service therein, 
or (e) otherwise for the benefit of any particular church or denomination, or of 
any members thereof as such, provide that where any endowment of a charity 
other a building held for any of the purposes aforesaid is held in part only 
lor some of the purposes aforesaid, the chwty so far as that endowment is con- 
cerned shall be on eodesiastioal charity within the meaning of the Acts. As 
to definition, see further p. 713, post, 

((Q Mackanochie v. Fenzance (Lord) (1881), 6 App. Oas. 424, 446. 

(e) The law relating to the Ohurdh of England in the oolomes, India, and 
elsewhere abroad has been inoltded in Part il., as, although it is not stnotly 
•peaking ** eoelesiaBtioal law " within the narrower sense, it is more closely allied 
to that mw than to the law relating to raligioTis bodies other than the Church 
of England (see p. 483, pctit\ 

(/) The word ** church ’’ haifii^ in the first instance been used 

as a name of the Ohristian house of worsh^, was with the conversion of the 
Teutonic nations assumed as the natvaUsed equivalent of eodesia, and was used 
lor that word in all its senses. It was thus used as the name of the one great 
reUgious organisation the Gatholio Okiiroh, especially as remresented by its 
wnisters, the clergy or 6<^eBiaBtioal ovder^ and the extension to other olwohes 
took, plsioe as these were practically vtoogidsed. As the different portions of 
the congregation cl thefaimful songiit virole embodiment in outward oTganisa- 
tifltte^Sioh followed the lines of provisicial, national, and linguistic distinctions 
thtte srose provincial national ohOMhes os ports or branches of the Cfburck 
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Pabt I. and the very wide eignification given in ordinary legal parlance to 
Intro* that word when so used (g) makes it advisable to base any pro- 
dootoiy. positions as to the relations between the State and a Church on a 
careful definition of what that word when so used connotes. 
Although the words ** Church and denomination are sometimes 
used in juxtaposition in a manner which might appear to imply 
that a Church ” is to be distinguished from a denomination/’ 
there is no legal definition of the word denomination (A) which 
would enable any useful inference to be drawn from this implication, 
and the word Church ** is in fact used of any ecclesiastical 
organism which is complete within itself and separate from other 
churches (i). 

^f'th^church extent to which such organisms are recognised by the 

by the state. State may be gauged by reference to the statutory facilities afforded 
to any congregation or society or body of persons associated for 
religious purposes (/c), even though they object to be designated by 
any distinctive religious appellation (Z). This wide recognition of 
religious bodies by .the State is a development of the recognition 
which was accorded by the Roman civil law to the Christian 
Church and to other religious bodies (m). From the date of the 


Catholic. Thus, after the first great division the word was applied to Iho 
Eusiem Church and the Western Oliurch, and, after the sepoiate organisation 
on a national basis of various portions of the Western Chiuch, the word was 
applied in each case to that portion of the Church Catholic which was thus 
sepai-ately organised (New Eng^hsh Dictionaiy, $ub voce “Church ”). Locke (1692) 
defines it as “a voluntary society of men joining themselves together of their 
own accord in order to the publick worshipping of God in such manner as they 
judge acceptable to liim (t 6icf.). 

((/) The word “ Church is no longer cxmfined in legal p^lanoe to Christian 
Churches; for instance, it is used in reference to an association for the purposes 
of the Muhomedan religion {Ibrahim Eemael v. Ahdvol Varrim Petrmamode, 

M A. 0. 626, 636, P. C.). In this case properties which had been purchased 
\ whole Mahomodan congregation of Mauritius, consisting of immigrants 
from 0., H., and S., had boon settied by deeds upon truste which ^ve the 
exclusive management to a body of immigrants from 0., and it was decided that 
altluMigh the congregation, not liaving been authorised by the State, had no legal 
existence as a religious commimity vested with a right to hold property, yet 
that as it foimed a society de facto the aggrieved members of the society from 
H. and S. had a right to relief, and the deeds were sot aside. 

{h) “Denomination’* is only “sect” writ largo {MacLaugMin v. Campbell, 
f 1906] 1 I. K. 688, 698. C. A.). 

(i) “ Church’' has two distinct meanings ; it may mean either the aggregate 
of tue iiiilividual members of the Church, or it may mean the ^uost-corporate 
iustitutioti which carries on the religious work of the denomination whose name 
it bears. If used in con junction with the name of the denomination {e,g., the 
Chui'ch of Kome or Church of Iroluncl) it primd%facie imports the operative 
institution which ministers religion and gives spiritual edification to its members 
(MacLaughlin v. Campbell, eupra, at p. 697). 

(A) Tralee Appointment Act, 1860 (13 & 14 Viet. c. 28), s. 1. 

(0 Places of Worship Begistratiou Act, 1855 (18 & 19 Yiot. o. 81), Sched. A; 
•oe p. 369, poaf. 

(m) “ A considerable portiou of the globe still retains the impression which it 
teoeived from the conversion of Gonstantiiie, and the ecclesiastic institutions of 
his reign are still connected by an indismluble chain with the opinions, the 
passions, and the interests of the present generation ” (Gibbon’s Declme and Foil 
vf the Homan Empire, Chap. XX., Milman’s Edition. Yol. 111., p. 1). 
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Milan decree of the Emperor OoiiBtantine (a.d. 818) (n) the Empir«i 1- 

while ^ at^ first still tolerating other religions^ recognised the Intre* 
organisation of the Christian Church (o), accepted the decrees of dactorF« 
general and provincial councils, admitted the jurisdiction of 
Ecclesiastical Courts (p), and respected the right of the Church 
to enjoy the benefit of property given or bequeathed to it (j). 

690. Becognition on similar lines has been accorded to the Eiemoits 
Church by all those countries which have adopted the Boman civil 
law. Such recognition necessarily presupposes that individual *^®®^*“** 
persons can express their religious beliefs in some form capable of 
recognition, that such expression may reasonably be taken to be 
characteristic of them as individuals (r), and that a society of 


(f») The edict was received as a ji^eneral and fundamental law of the Boman 
world. It provided for the rostitiition of all the civil and religious rights of 
which the Onristians had been deprived, enaoted that the places of worship and 
public lands which had been couhscatod should be restored to the Church, and 
guarded the future tranquillity of the faithful on the principles of equal tolera- 
tion. “ The two Emperors (Constantine and Licinius) proclaim to the world 
that they have granted a free and absolute power to tne Christians and to all 
others of following the religion which each individual thinks proper to prefer to 
which he has addicted his mind and which he may deem the best adapted to his 
own use ” (Gibhon^s Decline and Fall of the Koman Empire, Chap. XX., 
Oilman’s Edition, Vol. III., p. 5). 

(o) Jovian restored to the Church rov Chap. XX V., 

p. 228, n. 2). 

(p) The aovotion of iudividu^ was the first circumstance which distinguished 
the Christians from the Platouiste ; the socond was the authority of the Church. 
The Chnstians forme<l a numerous and disciplined sooiety, and the jurisdiction of 
thoir laws and magistrates was strictly exercised over the minds of the faithful. 
The loose wanderings of the imagination were gradually coniiiied by creeds and 
confeHsions ; the freedom of private judgment submitted to the public wisdom 
of synods ; the authority of a theologian was determined by his ecclesiastical rank ; 
and the episcopal successors of the apostles inflicted the oeiiF <res of the Ohui'oh 
on those who ueviated from the orthodox belief (ibid., Chap. >vXI., p. 62), 

(q) The means by which the Itoman law gave effect to gifts of prepay for 
the benefit of the Church differed from the means by which the English law 

S vos effect to such gifts in that the Boman law did not require, as the English 
w does, that a foundation which took the form of a Pta caaia, i.e., was devoted 
to pious uses, should be vested in some person capable of owning it. The act 
whereby the founder dedicated the property to charitable uses was sufficient 
without more to constitute the jda cau»a a foundation in the legal sense, t.e., to 
make it a new subject of legal rights, and it was thenceforth regarded as an 
ecclesiastical and, consoquenUy, as a public invitation, and as such shared that 
coiporate capacity which belonged to all ecolesiastioal institutions by virtue of a 
general rule of law, and was subjected to the control of the Church, that is, of 
the bishop or the ecclesiastical administrator, as the case might be (Sobm’s 
Institutes of Boman Law {2nd English ed., 1901), pp. 207 tt seq.). As to the 
existence of similar foundatiops in England, see p. 714, pott, 

(r) ** JTiere is a presumption of consistency of opinion on serious, especially 
reli^ous. questions. If 1 were called on, even in a criminal proceeding, to show 
an individual to have been a ^man Catholic on a particular day I might surely 
prove 1^8 attendance at mass both before and after and through the whole 
course of his life to induce the reasonable conclusion that he was of that faith 
on the day in question. I might therefore prove the attendance over ton years 
before, not as the whole, but as part of the evidence (S/iore v. WiUon, HmXfUgU 
ilMy) ChariiieB (1842), 9 Cl. & Fin. 356, H. L.,per COLSBIDOE. J., at p. fiSl). 
A person born and bred a Pi-otestant and of a Protestant family must be pre- 
sumed to be a Protestant unless he has done some act to denote a changb in his 
religious persuasion (Yelverion v. Longworth (IS64), 10 Jur. ( n . s .) 1209, H. 1r)» 
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Fawf L perBons having some religions tenets in eonunon expressed in some 
Intro* form which is capable of recognition, can have a continued existence 
dnetory. independent of the individual comprising the society. It therefore 
pre-Bopposes a statement or other outward expression of the 
common faith, and some organisation by means of which the 
individuals comprising the society may be retained in or brought 
into relationship with this outward expression, and accordmgly a 
Church viB‘{t,-vi$ the State may be regarded as a society of 
individuals characterised by religions beliefs capable of expression 
in some common form, such society being organised on the 
basis of such religions beliefs. 


Belfttlons of 
th« State to 
Um Chnrcb, 


Dif Idon of 
the Oatholio 
Ohnreh, 


691. The relations of the State to such a society of individualB 
may result from or consist of acts which either (1) relate to 
the individual members of the society regarded, not as members, 
but as individuals characterised by such religious beliefs ; or 
(2) relate to the individual members gitd members of the society (s); 
or (8) relate to the society regarded as a society having an exist- 
ence independent of the individuals composing it. 

So long as the Church recognised was the one undivided 
Catholic Apostolic Church, the relations of the State to the 
Church were concerned only with that Church and the members 
of it as such, and the various States which adopted the Boman 
civil law followed that law in admitting the right of the 
Church to legislate for itself in all ecclesiastical matters by acts 
of a general or provincial council, to administer the disciplinary 
law of the Church by its own courts, and to own property for 
its own purposes (a). 

But in course of time the Catholic Church became divided 
along lines defined either by reference to differences in the outward 
expression of the common faith or by differences in the organi- 
sation by means of which the individual members were retained 
in or brought into relationship with this outward expression (5). 
In the latter case, inasmuch as the organisation was materially 
affected by the variations of the laws of the various states which 
had been included in the Boman Empire, the sab-divisions 
tended to follow the territorial limits of those states. As the 
civil government developed in any one of those states the 
relations between the state and that portion of the Ohnreb 
which was within the particular state (that is, such of Uie 


{$S Aa illuB^tion of the distinction here drawn is afforded by the inddenoe 
of those portions of ^e law the Church of England which were fonnerly 
bind^g on all individualst but are now regarded (see pp. 379, 482, po§t) as 
binding only on the clerp* and such of the la^ ah are members of the Church, 
(a) As to the recognition of these rights in England, see pp. 371, 717, poti. 

{h) the expressions Boman Catholic*’ and ** members of t^ Ghuroh of 
Bme** alike describe that subdivision of fibe general body of Chrislaans who 
believe in *'Oiie Cathofio &nd Apostolic Church’* and also acknowledge the 
authority of the Pope imd dooept the decrees of the Ooundl of Trent — ^in other 
words, the ^urch whioh professes the Boman Catholic religion; and the same 
function of identification li fulfilled with regard to offier subdenominations of 
the same general body words **Th6 Protestant Episcopal Ghuroh of 

'and and Ireland ” ana ** The Protestant Presbyterian Church of SeoUand 
k ▼. ZTynet, [1986] 1 1. B. 539, 643, 544, 0. A.). 
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membem and so much of the e^etem of organisation of tili ^ 

Church as came within the lurisdietion of the state), becains Iiilvo^ 
qualified by the system of oivil gOTernment hi force within that 
jurisdiction (c), and, in so far as the qualifications thus introduced 
involved dissociation of the organisation of that portion of the 
Church from the organisation of the whole Church, the Church 
in the particular state was recognised as a separate Church (i). 


(e) ** It is not neoossi^ that traditions and ceremonies be in all places one and 
utterly like ; for at all timeB they have beau divers and may be ohanffed aooordmg 
to the diversities of oountriea times and men’s manners so that nothing be 
ordained against Gk)d’s word • . . Every particular or national Ohuroh hath 
authority to ordain ehanjro and abolisn ceremonies ox rites of the Church 
ordained only by man’s auuiority so that all things be done to edifying ” (Artides 
of Beligiou, X^OHY.). A modem instance of the qualtlying effect of a 
system of civil government on the organisation of a Ohuroh is afiordsd by the 
case of Zackhjmhi v. Polushie, [1908] A. 0. 65, P. 0., which relates to a ohuroh 
built in Canada by Buthenian emigrants from Galicia, who before emigration 
had been compelled by the civil power to conform to those doctrines of the 
Ohuroh of Borne as to which that Ohuroh differs from 4he Ghreek Church, but 
on coming to a land where no such oompiilsion was possible were held to have 
resumed ^e^anoe to the Greek Orthodox Ohuroh to which their forefathers 
had belonged ; see also Mmriman v. Williami (1882), 7 App. Oas. 464, 507, 
P. 0. 

(<Q Thus, in England the organisation of the Ohuroh under the protection of 
the ^te gradually developed (se^p. 875, 714, , without any admission that 

the country formed part m the Hmy Boman Empire luoh as 9it the Continent 
mibjed^ countries to the Pope as spiritual and the Emperor as civil head, but 
also without any occasion arising on which it was possible to say definitely that 
the Church of England thenceforth existed as a society separate from the rest of 
the Catholic Church until the Conquest had consolidate tne civil powers. From 
that time the separate existence of the Church was recognised, and the view 
accepted by Parliament was that expressed in thoir petition presented in 1307 A.n., 
rehearsed in stat. (1351 — 2) 25 Edw. 3, stat. 6, and according to the recital in stat. 
(1380 — 90) 13 Bio. 2, stat. 2, o. 2, made a statute : The Holy Church of England 
was founded in the Estate of Pmlaoy within the realm of l<^iigland by the King 
and the Barone to inform them and the people of the Law of God and to make 
ho^italities alms and other works of charity in the places where the churches 
were founded for the souls of the founders their heire and all ChristiaDe ; and 
certain posseseions as well in fees lands rents as in aclvowsons which do extend 
to a great value were assigned to the prelates and other people of the Holy 
OhurSi of the said realm to sustain the same charge.” Thu is the Ohuroh of 
England as to wlich by the name Eedesia AngUca/na Magna Oharta enacte that 
she shall be free and shall have all her rights and libertieB inviolable, and aa from 
year to year this protective clause has remained in force it is reasonable to 
presume that this same Church it ia which has been recognised by the names of 
‘'Seinte Egliee d’Bngleterre” (stat, (1351-«"~2) 25 Edw. 3, stat. 6), ‘‘the Church 
of Ch^in the Kingdom of England” (Westminster Confession), and **the 
Church of England as by law estemlished’’ from the time of Mag^ Oharta to 
the preeent day. “The accepted legal dootrine is that the Church of England 
is a oontinuous body from it|i earliest eetaWahment in Saxon times ” (Marshuli 
V. Oraham, [1997] 2 K. B. 112, 1261. It m sometimes stated that the statutes 
passed by Hexuy VlIL to exclude the euraise of papal exactions and iurisdic* 
tion (rtai (1533—4) 26 Hen. 8, oc. 19 to 21) made euch and fanoamentsl 
changee that they anould be regarded as estsDlishing the Chttreh for the first tamo 
as it now exists, out this view u directlV contradicted hy the itetutes themssives, 
which not only refer to the Ohuroh ox England as an existitig Ohuroh. to 
the prdatee and clergy of the realm as nw a r es on ting the eata Cfiiundi m wdr 
and oonvoeations (stsi. (158S^>93 Hen. 6, c, 21, a 2) indepeiedM; of 
Bidmp of Borne, edM the Pope, whose authoiil^, within th^nmlm is 
regarded sa having bm an usuxpati^ but also expressty {ibid,, a 19) msolium 
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Pabt I. Similarly, whenever by any act of state, by cession, conquest, 
Intro* or division into separate self-governing communities, the organisa- 
duetoiy. tion of any portion of the Catholic Church is divided in acoord- 
ance with some new division of the supreme civil power, the 
portion of the Church within the state thus separated may become 
a separate Church (c), and where the separated state is a nation 
the corresponding portion of the Church may become a national 
Church (/)• 

The Church thus formed may be identical with the portion of the 
Church existing before the overt acts which result in the separa- 
tion ((7), and retain all those powers of organisation, discipline, and 
self-government which previously existed, and its identity is not 

any intoiition decline or vary from the congregation of Christ's C^oroh in 
any things concerning the Tery Articles of the Catholic Faith of Christendom, 
or in any other things declared by Holy Scripture and the Word of (Jod 
necessary for salvation, but only to make an Ordinance by policies nece^ary and 
oonvenient to repress vice, and for good conversation of this realm in peace, 
unity, aud tranquility from ravin and spoil, insuing much the old ancient 
eustoms of this realm in that behalf.” Moreover, many statutes of earlier date 
provo that this was no new departure, inasmuch as the Church of Home wsb 
never recognised by statute to nomine ^ but was referred to either as “ la court 
de Kome” (stat. (1351—2) 23 Edw. 3, stat. 6; stat. (1389-90) 13 Ric. 2, 
stnt. 2, c. 2) or “iiostre seint piere le Pape” (stat. (1389—90) 13 Eic. 2, 
stilt. 2, c. 2), and this was recognised by contemporaneous legal opinion 
(Strypo, Ecclesiastical Memorials. I., p. 276). There is no doubt as to the con- 
tinuous existence of the Church of England from the Refonnatiou to the 
present day (liaker v. Lee (1860), 8 H. L. Cas. 495, 504), and accordingly 
that portion of the Catholic Chuioh which developed into the Church of 
England referred to in Magna Charta may be said to have had a continuous 
existence from its origin as a separate organism and to be one with the Church 
of En^^land as it now exists, whuli may be considered as : That part of the con- 
gregation of Christ’s Catholic Church which retains the Articles of the Catholic 
Faith of Ohristondoro necessary to salvation and conforms to the liturgy and 
ordiniuices of the Church of England os by law established. 

(f) y’he Laml)oth Coiiferenoe of 1908 resolved (Resolution 20) that the 
org:inisation of different races, living side by side, into separate Churches on 
tho basis of race or colour is inconsistent with the vital and essential principle 
of tho unity of Christ’s Church. 

(/) In the case of the Free Church of ScotlaJid (General Jesembl^) v. Oi'ertoun 
(Lora)t n904] A. C. 515, Lord Maonaoh'PBN, dissenting, said, at n. 636 : ** I 
oanuot form a conception of a national Church untrammelled ana unfettered 
by connection with the State which does not at least possess the power of 
revisittg and amending tho formulse of subscription required of its own office 
beai'ors the power of pronouncing authoritatively that some latitude of 
opinion is permissible to ito members in regard to matters which according 
to the common apprehension of mankind are not matters of faith.” In the 
lud^bfit of the majority of tho law lords the Free Church of Scotland was 
hold not to be so untrammelled or unfettered, but, seeing that the trammels 
and fettei^ in the particular cuw arose from thev acceptance of the establish - 
meat principle and the Westminster Confession, the judgment of the majority 
does not necessarily preclude the application of Lord Mackaobtbn’s words to 
tony natlopal 0hur<m formed as suggested in the text by mere cleavage along 
national lines from a pre-existing Church. 

(^) It appears from the judgment in Aferritnan v. Williams (1882), 7 App. Cas. 
484, 510, F. 0.. that a clear indication, authoritatively made on tohalf of the 
Church thus divided off, that it desires and intends to retain its identity in faitii, 
doctrine, and discipline with the pre-existing Church may affect the weight to be 
attached to differences of organisation as evidence that the identity has not been 
retained. 
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iieoeBsarily affected by any changes which may result from the 
united action of the civil power and of its own power of self* 
government (A). 

The civil power may even^ when no division takes place of 
the territory subject to its jurisdiction, limit the recognition of 
the organisation of a Church to such portion of that territory as it 
thinks iity and the Church orranised in relation to such portion of 
the territory will retain its identity with that part of the Church 
which previously existed within that portion (t). 

692. A Church which has not thus derived its tenets and organisa- FonnaUoii of 
tion by cleavage from a pre-existing Church may be formed, or a 
part of a Church already existing may be formed, into a separate 
Church either — 

L By a direct act of the civil power imposing on individuals 
the expression of religious beliefs in some common form (A), or 
creating an organisation for the association of persons on the basis 
of religious beliefs expressed in some common form (f). A Church 
so formed may be extended, or two or more Churches formed on the 
basis of the same religious beliefs may be united to any extent 
within the jurisdiction of the civil power (m) : or 


(^) The identity of the Ohurch of England from the Beformation to the 
present day cannot be questioned, whatever changes may have been made by the 
united action of Parliament and Convocation {Bdker v. Lee (I8G0), 8 H. L. Oatu 
m, 504), 

(i) Thus, the Irish Ohurch Act, 1869 (32 & 33 Yict. c. 42), dissolved the 
union created by Act of Parliament between the Churches of England and 
Ireland (i&id., s. 2; see note (mV infra), but left the Ohiuch of Englwd 
untouch^, and while it abolisned m Ireland the existing occlesiastioal 
corporations and all juriediotion of ^lesiastical courts, and vested all 
property of any ecclesiastical person in the commissioners appointed by 
the Act, it preserved the oontmuity of the Church by enacting that the 
existing ecclesiastical law,, articles, doctnnos, rites, ru]<w, discipline, and 
ordinances of the Church, with such modifications as should after the dis- 
ostablishment of the Church be made according to the constitution thereof, 
should be deemed to be binding on the members for the time being thereof, as if 
such members had mutually contracted and agreed to abide by and observe the 
same, and should be capable of being enforced by the temporal courts in 
relation to any property reserved or given to or taken and oujoyod by the 
Ohurch under the Act, as if such property had been expressly given upon 
trust to be held, occupied, and enjoys bv persons who shomd observe andli^ep 
Hud be in all respects bound by the said ecclesiastical law, articles, doctrines, 
iites, rules, discipline, and ordiuancoa 

(A;) Many statutes (for instance, (1552) 5 & 6 Edw, 6, o. 1, s. 1 ; (1558) 1 Elis, 
c. 2, B. 14 ; (1581) 23 Eliz. c. 1 ; (1587) 29 Eliz. c. 6) impose directly on any person 
who does not dissent from the doctrines of the Church of England and attend 
f>ome other place of worship the duty of attending his parish church or chapel ; 
see p. 481, post. ^ 

(l) The Crown has power in a Crown colony to create, and, until recently, 
habitually ^ create by patent, organisations in Crown coloniM for the profession 
of religious beliefs, aooordiing to the liturgy of the Established Church or ot 
any o&er Ohurch which it nad undertaken by treaty to support; see p. 487, 

ji'M. 

(m) The Union with Ireland Act, 1800 A 40 Qeo. 3, o» 67), art. 5, eneotod 
t.h^ the Churches of England and Ireland, as then by law established,, should 
he united into one Protestant Episcopal Church to l>e called the United C9 iutc]i 
of England and Ireland, and that the doctrine, worship, discipline, and govern- 
ment of the said Unit^ Church should be and should remain hi fuu force 


m 
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Fast L H. By the voluntary association of individuals (n), or the 
Intro* voluntary provision by individuals of an organisation for association 
ductory. on the basis of religious beliefs expressed in some common form (o), 
A Church so formed may be extended to any extent permitted by 
its system of organisation (p) either by the voluntary association of 
other individuals consdentiously in agreement with itCg), or by the 
union with it of other Churches organised on the basis of the 
same religious beliefs, or capable by {he bond fide exercise of 
powers provided for that purpose of being altered so as to be 
expressed in forms which are not essentially diiOferent ; or may be 
divided to any extent consistent with its system of organisation by 
the secession of individuals or groups of individuals, characterised 
by some additional expression relating to their religious beliefs, or 


for ever aB the same was then by law eatablished for the Ohuroh of England. 
This union was dissolved in 1869 ; see note ij), p. 361, ante, 

(n) A Christian Church may consist of a voluntary ^ uninoorp^ated 
association of Christians united on the basis of agreement in oei'tain religious 
tenets and principles of woi'ship, discipline, and Ohuroh government \Fret 
Church af ScoUand {General Aaeemhly) v. Overtoun {Lord), p.904] A. 0. 616, 
643). 

(o) A.-G. V. Pearem (1817), 3 Mer. 363. 

(j>) The appeals in the case of Free Church of Scotland {General Aeeembly) v. 
Overtoun {Lord), eupra, were based upon the nound that the union of the 
Free Church and the United Presbytenau Chur^ could not be legally effected 
consistently with the constitutions and standards of the Free Church. If, 
as was held to bo the case, the General Assemblies bad not power to relax 
the fetters which bound the Free Church from its birth, then those appeals 
were bound to succeed. If, as the courts in Scotland hod held, the General 
Assemblios had power to do what they had done, then the appeals would 
have failed. But even if the powers n^essarv to relax such fetters have 
Iwen given, they are subject to the condition waich is implied in all instru- 
ments creating powers that the powers shall^ be bond fide used for the 
purposes for which they are conferred, and if a synod or council under 
colour of exercising their authority wero to destroy the Church which they 
are appointed to preserve, or to abrogate the doctrines which they are appointed 
to maintain, their acta would be tmra vires and invalid in point of law, and 
it would be the duty of every court in the United Ein^om so to hold if the 
question ever involved a controversy as to civil rights and so arose for judicial 
decision {ibid., per Lord Likdlzt, at i>. 696). 

(y) Ibid,, per Jjord Halbbubt, L.O., atp. 616, citing v. Watson (1836), 

Jo. Ex. Ir. 48, 91 : ** I do not conceive that 1 appeal the Word of God 

to that of man, by prodaiming or attesting by my signature that 1 concur 
in the interpretation ^ven by a numerous body of my fellow Christians to 
certain passages of l^pture. They agree wim me : 1 agree with them in 
ednstruntion and consequent creed . . . each with God’s assistance, and the 
Buborfnate and pious aid of himan instruction interprets as well as man’s 
itifinnity will ^rxnit, both ooinoide in the same interpretation, that inteipretn- 
tion rebates their futh and all who thus coincide become members of tho 
region." 

M Any individual membw of a Church is free to secede from bis membership 
cl ihe Cburob, subject to tho fulfilment of any contractual obligations which he 
may liAVe entered mto in rdatipn to his membership. I do not suppose that 
anyone wffl dispute the right of any man or any o^eotion of men to change 
their relisiims oeliefs aooor£u to their own oonaoienoeo ** Church of 

Soo&a$id^TChiiaral AesmUy) r,,0aertoun {Lord}, supra, per Lord Halsbixet, L.C., 
at p. 626) ; Imt the chai^ jsl ieith must be 6ond fide, and if it is fraudulent 
ana colourable it will be nw and void eo far as any legel oonseqomices are 
OOttoemed {Swift y. (1838), 3 Knapp, 303). 
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by ihe boni Jide exercise of powers provided tot that pnrpoee i(i^ I 
or 

in. By a combination of these methods (t). 

The forms in which, religions beliefs are e^q^ressed as tlie 
bosiB of association in a Ghnroh are called dootrines, creeds, con« 
fessions, formnlarieSt or tests, and the identity of a religious 
community described as a Church is determinea by relerenoe to 
its principles or standards as so expressed (a). 

694. The system of organisation of a Church tnay include 
provisions for the alteration of the outward expression of the 
fundamental doctrines by which it is identified (b\ and where such 


(«) Where a ^onp of individualfi secode from an existing Ohuroh on the basis 
of rome alteration common to all tho group in the expression of their I'cligious 
beliefs, they are usually spokon of aa a sect. A sect may erect any point or any 
punctilio into an article of faith (Free Church qf tScoUand (General Ja$efnhly) 
OverUmn (Lord), [1^0^ A. C. 516, 630), and if by so doing it difierentiates 
itself from the poient Onurch, it loses all right to share in the property of the 
parent Church (ibid.; A.-O. v. Pearson (1817), 3 Mor. 353; CraigduUie v. 
Aikman (1820), 1 Dow, 1 ; 2 Bli. 629, H. L. ; Fcley v. WcMntr (1820), 2 Jao. & W. 
245), and is entitled to avail itself as a separate (Lliurch of all the facilities which 
the State provides. Where the alteration on the basis of which separation takes 
place involves a contradiction in some material particular of tho received 
expression of the doctrine of the Church, the separanon is called a sohisra, and 
the sect separated off is said to be schismatic, and automatically coasos to form 
p^ of the Church (compare Cauones Eccleslastici (10031, 9), or to have any 
right to share in tho property held in trust for it unless tno case of a schisiu has 
been expressly provided for in tho instrument of foundation {Craigdallie v« 
Aihnant supra, at p. 16). 

(f) The Church of England as by law established results from a combination 
of voluntary association and State-imposed forms of expressing religious beliefs 
seeing that the law of the Church is binding on tho dorgy who voluntarily 
accept orders in it and on those of the laity who voluntai’ily adhere to it (see 
pp. 481, 482, poet). Moat of the Nonconformist Churches resmt from a oombina- 
hon of voluntary associations and organisations based Ofd fac ilities created for the 
purpose by tho State (see p. 368, post). Most of the colc<.>ial (Churches derive 
uxeir organisations fiom voluntary associations of individuals who after asusiocia- 
tion obtain from the civil power such statutory recognition and powers as they 
require (see p. 493, post), 

(a) Speaking generally, the identity of a religious community described as a 
Church must consist in the unity of its^ doctrines. Its creeds, confessions, 
formnlaries, and so forth, are apparently intended to insure the unity of the 
faith which its adherents profess, and eertainly among all Christian Churches 
the essential idea of a creed or confeMion of faith appears to be the public 
acknowledgment of such and such ^ligdous views as the bond of union which 
binds them together as one Christian community (Free Church of Bcoilaind 
(Gemeral Auemhly) v. Overiotm (Lord), eupra, per Lord HALSBXraT, L.O., at 
p. 612). l^e statement in the heaa*tiote in that case that ** The identity 
of a religious community described as a Church consists in tha identity 
of its doctrines creeds confessions loxiAularies and tests *’ is capable of being 
read as meaning that the identity of the Ohurch is lost if any material change 
is made in any one of the specified charp^steristics. In, this sense the statement 
is not justiflea hv the judgments. 

(5) Thus the Ihreface of the Book ol Common Prayer recognises that the 
pamoular Ibrals of divine worship and the ritos and ceremonies appointed id 
M used in the public liturgy of the Ghujr^ of E^ngland being things in 
own nature indifferent and alterable, ^hnowledged,^ It is bot i wiW j iMd f 

that ulpon weighty and important dottj^rations acomdjiig tb the wynia 
eaigeney of times and occasions such ^maagea and alisfations slioidd tnada 
therein as to thoM iXiat are in place of authoxity should item time to tlnia aoem 
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Paet L provieions exist such alteration may be made within the scope of * 
Intro* these provisions without affecting the identity of the Church ; but 

dootory. where the State has by legislative acts established (c), that is, given 

its support and assistance to, a Church identified by certain doctri^, 
such Church cannot while retaining the benefit of such establish* 
ment exercise any power of altering these doctrines without the 
legislative sanction of the State (d). Where the system of organisa- 
tion of a congregation not trammelled by any connection with the 
State includes no provision for or against alteration, it may, so far 
as property is concerned, be competent for the congregation, feting 
unanimously and with the concurrence where they have trustees 
of those trustees, to introduce new regulations which are not in 


either necessary or expedient, and the thirty-fifth of the Articles of Belinon 
lays down that “ Every pariictilar or national ('hurch hath authority to ordain 
change and abolish ceremonies or rites of the Church ordained only by man’s 
authority so that all things be done to edifying.” See also Forbes v. Eden 
(1867), L. R. 1 So. & IHv, 668. 

(c) The word ‘‘established” is used in relation to a Church in various 
eiguificatinns. In one .001180 every religious body recognised by the law and 
protoebid in the ownership of its property and other rights may be said to bo 
by law established (A. -6. v. Pearson (1817), 3 Mer. 363, 376); and Lord 
Mansfield, O.J., in ATarrMon v. AVarw (1767), 3 Bro. Pori. Cas. 465, said of 
the Diesentors* way of worship that being permitted and allowed by the 
Toleration Act “ it is established ” (Fumeaux, Letters to Blackstone, 2nd ed., 
p. 266 ; see also R, v. Barker (1762), 1 Wm. Bl, 352) ; in another sense the 
words “ established church ” are usea to mean the Church as by law established 
in any country ns the public or State-recognised form of religion (New English 
Dictionary, sub voce “Church”). “The process of establishment means that 
the State has accepted the Church as the religious body in its opinion truly 
teaching the Christian faith and given to it a certain legal position and to ita 
decrees if given under certain legal conditions certain legal sanctions” 
(Marshall v. Graham, [1907] 2 K. B. 112, 126). What is called the “ establish- 
ment” principle in relation to the Church is the principle that there is a duty 
on the civil power to give support and assistance to the Church (Free Church of 
Scotland (General Assembly) v. Ov€rtoun(Lord), [1904] A. C. 616), not necessarily 
by way of endowment (ibid, , p. 680), but by touting order that aU blasphemies 
and heresies be suppressed, all coiTuptions and abuses in worship and discipline 
prevented or reformed, and all the ominances of God duly eettlea, administered, 
and observed (Westminster Confession, xxiii. (3), ibid,, p. 733), and where this 
principle prevails a Church is said to be established when it receives such 
support and assistance. In the fullest sense a Church is said to be established 
when all the provisions constituting the system of organisation of the Church 
receive the sanction of a law which establishes that system throughout the State 
and excludes any other system (ibid,, at p. 726). Thus, the Union with 
Bootland Act, 1706 (6 Ann. 0 . 11), pursuant to the Articles of Union, includ^ 
an Act for securing the Protestant religion and Presbyterian Church government 
within the Kingdom of Scotland, and established and confirmed “ the said true 
Proteatknt religion and the Worship discipline and government of this Church 
to continue wiQiout any alteration to the people of this land in all succeeding 
generations ” and for ever confirmed the Act (1 jl^iiL A Mar. c. 6) ratifying 
tne confession of faith and settling Presbyterian Church government (Art. XXV. ). 
The CSluroh of England is not “established” in any similar sense, and the 
Act for Ministers to be of Sound Religion (stat. (1671) 13 Eliz. c. 12) and the 
Act of Uniformity (stat. (1662) H Car. 2, c. 4) are not binding on the laity 
excepting as members of me Church. 

(d) An unestablisbed religion is free from State control as regards doctrine, 
l^vf^mment, and discipline, aadlliat freedom differentiates a voluntary associa- 
tion from an established (Aurek Ckumh of Scotland (General Assembly) 
T. Overtoun (Lord), 5?/pro, at p. 648) 
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oontravantion of any deed of trust or foundation nor Bubversive of 
the original constitution, nor opposed in principle to it (e). 

Churches whose fundamental doctrines do not differ (/) can 
unite mthout losing their respective identities, provided that the 
alterations of organisation which are required for their union are 
within the scope of the provisions for alteration contained in their 
respective systems of organisation, that the powers of making such 
alterations are bond fide exercised, and that the legislative sanction, 
if any, required for such alterations is obtained (q), and can without 
uniting enter into mutual agreements for intercommunion, and can 
therein provide for the recognition by each of the duly constituted 
officers and recognised members of the other Church, so far as such 
officers and members comply with the conditions regarded by both 
Churches as essential (h). 

696 . When a dispute in reference to any particular Church 
arises before any tribunal which is competent to decide it, any 
relevant question as to the identity of the Church (i.e., as to its 
principles or standards as expressed in its doctrines, creeds, formu- 
laries, confessions and tests, and the power, if any, to alter such 
expression) is to be determined by that tribunal, subject to any 
relevant legislative provisions, like any other question of fact (t). 


(e) A,-0. V. Munivch (1851) I De G. M, & G, 86, 0. A., per KNioirr Biitroa, 
L.J., at p. 114; and see Brown v. Montreal {Gurf) (1874), L. R. 6 P. 0. 157, 210. 

(/) when one Church is to be connected with another, what is required is a 
substontial identity in their standard of faith and doctrine. Differences such M 
necessarily result "from the differences of political oircumstanoes may not be 
sufficient to work a disconnection, and eemhie declarations which refer to a 
possible alteration of the creeds or formularies by a general assembly or the 
constitution of separate ecclesiastioal courts or a different system of appointing 
bishops may not work a disconnection, but any exclusion by one Ohurch of a 
substantial poiiion of the faith and doctrine of the other Church does disconnect 
them, and prevents the one Church continuing to enjo^r thi benefit of property 
held in trust in connection with the other Church (Merriman y. Williams (1882), 
7 App. Gas. 484, 507, P. 0.). 

An agreement between two associated bodies of ChristianB to keep their 
separate religious views where they differ, and to unite for administrative 
purposes on me basis of formularies so elastic as lo admit those who ac(y^pt 
either of the different views, does not constitute a (}hurch at all {Free Ohurch of 
Scotland {General Aeemhly) v. Oaertawn (Ziorci), [1904] A. 0. 615, 628). For 
an example of legislative sanction, see United Methodist Ohurch Act, 1907 (7 
Edw. 7. c. Ixxv.), and note («r), p, 492, poet. 

{h) Report of the Lambeth Conference of 1908, resolutions 62, 63, 64, 72, 
and 75 ; the Colonial Clergy Act, 1874 (87 A 38 Viet. c. 77) ; and pp. 485, 494, 
poet. ^ also A.-G. v. Snore (1843), 11 Sim. 692, per Shadwetx, VU., at 
p. 618 : ** English Presbyterians do not oeaae to be English Presbyterians merely 
^cause they are in amity w^ the Established Churoh of Scotland, or with rbe 
Secession or Relief Church, ^esbyteriaiis in amity with the Secession Ohurch 
and with the Established Cburchof Scotland haye participated in Lady Hewley's 
charities, and of the orffiodo^ of both there is no doubt. It appears from the 
affidavits that they hold the Westminster Confession, which Bubstaniially agrM 
with the Articles of the Church of England.*’ As to the subsequent doclaratioii 
excluding from partidpation the ministen of Churches in connection with tlko 
y^cession Church, see A.-Q. y. Wilson (1S46), 16 Sim. 210, 220, n. 

(G The question in each case where J^perty is held in trust for a Cbnreb ist 
** Wnat were the religious tenets and prinoiplee which foimad the bond of muon 
of ttie association for whose benefit toe tnm was created ? ” The cotut has no 
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fabt I. The ooarte of law may by legislative or olher action of the tivil 
Intro* power be given particular powers and duties in reference to_ any 

d nctoiy questions arising in relation to particular Churches. Save in so 
far as such particular powers and duties extend, all religious bodies 
are regarded by the courts of law as in the same position in 
respect of the protection of their rights and the sanction given to 
their respective organisations (k). Their endowments and any 
other rights which they may possess will be equally enforced by 
the law, and any rules they may adopt for enforcmg discipline 
within their body will be binding on those who expressly or by 
implication have assented to them (1). 

OndowmeDU. 697. So far as the endowments of religions bodies are concerned, 
in the absence of any special provisions affecting a particular 
Church, the courts will administer the ordinary law relating to 
charitable trusts (m), but will, in construing the deeds of trust 
relating to property owned for the benefit of a Church, look at them 
as part and parcel of the whole machinery by which the particular 
Church is kept together and carried on (n). 

Discipline, 698. So far as the discipline of a Church is concerned, it cannot 
externally affect any person except by the express sanction of the 
civil power or by the voluntary submission of the particular 
person (o), but for the purpose of enforcing discipline within the 
Church, any religious body may constitute a tribunal to determine 
w'hether the rules of the body have been violated by any of 
the members or not and what shall be the consequence of such 

test by which it can pronounce that any tenet is not vital, essential, or funda- 
mental unless tho parties have themselves doolaied it not to be so. The bond of 
union may contain within itself a power in some recognised body to control, 
alter, or modify Uie tenets and piinciples at one time professed by the associa- 
tion, but the existence of such a power would have to be proved any other 
tenet or principle of the association (Free Church of Scotland (General Assembly) 
V. (}v(rt<jtin (Lord), [1004] A. 0. 515, 645). 

(k) Long ▼. Gape Toion (Bishop) (1863), I Moo. P. 0. 0. (K. 8.) 411, 461; 
Brtnvn v. Montreal (Cur^) (1874), L. .E. 6 P. 0. 157. 

(l) The positive laws which inflicted penalties for non-conformity to the rites 
of tne Ohuroh of England having been repealed, the coui’ts have felt bound to 
recognise the right of anyone, not only to secede from that Church, but also to 
form religious institutions of thrir own, and have undertaken to enforce the 
execution of trusts for such institutions so long as they do not contravene any 
other positive laws relating thereto (Bum, Boclauastical Law, Vol. 11., p. 206; 
Davis V. Jenkins (1814), 9 Yes. & B. 151, 158). 

(m) In deciding what the trusts are which affect any property held for a 
religiotiB body it is peTmissible to look at contemporaneous aocuments and Acts 
ol I’arliament for the purpose of seeing in what sense the words in the 
instrument of foundatioh were used in the ag^ when the instrument was 
executed, and also to examine the droumstances by which the author of the 
instruiSient was suiroimded for the purpose of showing that words of doubtful 
meaning had a partioulor^ signification to a religious body by which the 
phraseology found in the insteument was used and that the founder was a 
member ol that body (SAene v. Wilson, ffewleips (Lady) Charities (1642h 9 
Cl. & Fin. 965, 11. L. ; Drumniond v. (1849), 2 BL L. Gas. 837 ; A.-v. 
.£/uf#on (1844), Dniry tempk Sug. 480). 

(n) ITarren's (/)r.) 0am (188^. Grindrod’s Oompendium, 371, 373, 378, 
approved in Long v. Cape Tovin (Bishop), supra, at p. 463L 

(e) MiddleUm t. Or^ (1736), 2 Atk. 6(KI, 669. 
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vi<4ation()>). The deoision of sueh tabunid wiU he binding and tKll Pan i. 

be enforced by the courts <xE law when it has acted mthin the scope of lBtro< 

its authority, has observed such forms as the rules require, if any durimy. 
forms be prescribed, and, if not, has proceeded in a manner consonant 
with the prinofJ[>les of justice (q) ; but if any member of such a body 
has been injured as to his rights in any matter of a mixed spiritual 
and temporal character the courts of law will, on due complaint 
being made, inquire into the laws and rules of the tribunal or 
authority which has inflicted the injury, and will ascertain whether 
any sentence pronounced was regularly pronounced by competent 
authority, and will give such redress as justice demands (r). 

699 . The civil power, while thus exercising complete control tibertjof 
over all states and degrees, whether they be ecclesiastical or consoienoe. 
temporal, and affording all necessary protection from wrongful 
acts (8), refrains from exercising any purely spiritual functions (t), 
and, save in so far as positive law may otherwise provide, recoguisos 
and has always recognised the right of all to follow the dictates of 
their consciences in the religious opinions yfhich they hold (a). 

{p) Long V. Cape Town {Biihop) (1863), 1 Moo. P. C. 0. (N. 8.) 411, 461. 

(9) Ibid. 

(r) Murray v. Burgess (1866), L.’E. 1 P. 0. 362 ; Broim v. Montreal (Ouri) 

(1874), L. B. 6 P. 0. 167. 

(d) AU diBseuterfl from the Eetarblished Church had a right to tlie protection of 
the Court of King’s Bench if iuteiTupted in their docent and quiet dovotiouf 
liofore they were expressly protected by the Acts against brawling (B* v* 
irrougkton (1766), 8 Bun*. 1683). 

fQ Articles of Beligion, XXXVII. 

(a) There never was a single instance from the Saxon times down to our own 
in which a man was ever punished for erroneous opinions concerning rites or 
modes of worship, but upon some positive law. The common law uf England, 
which is only common reason or usage, knows of no prosecution for more opinions. 

Por atheism, blasphemy, and reviling the Christian religion there have been 
instances of persons prosecuted and punished upon the co mmon law^but liare 
non-conformity is no sin by the common Jaw (JCvans v. Londtm Corporation^ 

(1767), per Lord Mansfield, C.J., Bum, Ecclesiastical Law, Vol. II., p. 218, 
also reported, but not at length, 3 Bro. Pari. Gas. 406). 

The positive enactments requiring conformity with the litur^ of the Church 
of England were limited by the Toleration Act, 1688 ,(1 Will. & Mar. 0. 18), which 
provi&d (s, 2), now repealed, see wi/ra, that none of the persons who took the 
oaths and made the declarations required by that Act should l>e prosocutod in 
any Ecclesiastical Court for or by reason of their non -con forming to the Church 
of England. By the Boligious Disabilities Act, 1846 (9 & 10 Viet. 0. 69), it was 
enacted that so much of the Act of Uniformity of Service and Adiriinistratiou of 
Sacraments (stat. (1551 — 2) 6 & 6 Edw. 6, c. 1) as required all persons to attend 
on Sundays and holy days their parish church or chapel accustomed should be 
repealed so far as it affectod persons dissenting from tho worship or doctriiies of 
the Church of England and usually attending some place of worship other than 
the Established Church. The Boli^oue Disabilities Act, 1 846 (9 & 10 Viet. c. 69 ), 
also repealed numerous enactments in so far as they imposed penalties for con- 
tomxing to any lonn of servioo other that of the EeitaMisI^ Church or for 
refusing to conform to the liturgy of that ^urch, or for afflnning anything con* 
trary to IBtoyal Supremacy, or for teac^ng without epimpol licence.^ The 
provisionB in the Tolerati<m Act, and other Acts requiting the taking of 

oaths or making of declsxations as qu^meations for ofOoe and oiiher purpoees, 
wem amended by the Pix^missory Oatb Acts, 1868 (31 4b 82 Viet. o« 73) and 
1871 (84 4b 86 Vict. c. 48), and the penalities imposed on non-confonnil^, having 
been as above mentioned abrogated, tlm^ lPkomissoiy Oaths Act, 1871 4b 36 
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700 . The sanction thus accorded has been reinforced in England 
by statutory enactments, which have afforded exceptional assistance 
and protection to religious bodies in relation to their formation and 
endowment and the exercise of their religious rites. Thus, in 
addition to the enactments which relate to the Church of England 
or to other religious bodies in particular, there are enactments 
providing generally for (1) liberty of religious worship ; (2) protec- 
tion of religious worship; (8) registration and user of places of 
religious worship ; and (4) tenure of property held for the benefit 
of any religious body. 

701 . The first of these objects is obtained by the Act for 
securing the liberty of religious worship (b). This Act provides 
that the then existing enactments, by which no congrega- 
tion or assembly for religions worship, at which there should be 
preseni; more tnan iwenry persons besides the immediate family 
and servants of the person in whose house or upon whose 
premises such meeting, congregation, or assembly was held, was 
permitted until the place of meeting was certified (c), should not 
apply to any congregation or assembly for religious worship held 
in any parish by or by the authority of the incumbent or, in 
case the incumbent is not resident, by the curate, or to any congre- 
gation or assembly for religious worshij) meeting in a private 
dwelling-house or on the premises belonging thereto, or meeting 
occasionally in any building or buildings not usually appropriated 
to purposes of religious worship. Provision has also been made 
allowing the performance at burials of a religious service according 
to the rites of any church or congregation, other than the Estab- 
lished Church, by any minister recognised as such by the religious 
community or society to which he belongs {d ) ; and for the perform- 
ance of any such orderly religious service used by any church, 
denomination, or person professing to be Christian, as the person 
having the charge of the burial thinks fit {e ) ; and for the erection 
and inaintonance of chapels for funeral services according to the rites 
of any denomination (/). Provision has also been made in respect 
of religious services at marriages performed in any buildings regis- 
tered as places of religious worship and registered for solemnising 
marriages therein {g). 


Viot. c. 48\ repealed the provisions in s. 2 of the Toleration Act (stat. (1688) 
1 Will. & Mar. c. 18) as being no longer required. The effect of these various 
euaotmente in emancipating particular religious bodies from penalties and tests 
is dealt with in Part VII., fast ; speaking generally, their effect has been to 
abrogate all positive laws which formerly qualified tlie right, referred to in the 
text, of all to follow the dictates of their consciences in the relicrious opinions 
which they hold. ^ ® ^ 

(h) liberty of Beligious Worship Act, 1855 (18 & 19 Viot. c. 86). 

(c) Toleration Act, 1688 (1 Will & Mar. a 18), amended W the Places of 
llelinous Worship Act, 1612 (52 Geo. 3, c. 155), extended to Boman Oaths^os 
iind Jews by the statutes referred to in s. 2 of the Liberty of Beligious Worship 
Act, 1855 (18 & 19 Viet. o. 86). “o 

id) Cemeteries Clauses Act, 1847 (10 ft 11 Viet, c, 65), s. 36. 

(<?) Burial Laws Amendment Act, 1880 (43 ft 44 Viet. c. 41), s, 6; sM 
generally, tide Bukial ahd Oremation, Vol. III., pp. 617 d seo. 

(/) Burial Act, 1900 (63 ft 64 Viet. c. 16). e. 2. 

(g) Marriage Act, 1^98 (61 ft 62 Viot. o. 68), s. 4. 
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702. protection of religions worship is provided for by atl Past l. 
Act which replaces the jurisdiction of the Ecclesiastical Courts in Intro- 
certain cases of brawling by penalties recoverable before justices, to dnctoiy. 
be inflicted on any person who is guilty of riotous, violent, or 
indecent behaviour in any church or chapel of any religious denomi- tion of 
nation or in any certified place of religious worship, whether during rellgioui 
divine service or at any other time, or in any churchyard or burial 
ground, or who molests, lets, disturbs, vexes or troubles, or by 

any other unlawful means disquiets or misuses any preacher duly 
authorised to preach therein (h) ; and especial protection is afforded to 
religious services in connection with funerals (i) and marriages (ft). 

703. Any place of meeting for religious worship of any body or 
denomination of persons other than the Church of England may 
be certified in writing to the Registrar-General by any person (1), 
and is thereupon registered (m) as a place of meeting for religious 
worship by a congregation or assembly of persons, who may be 
described by any religious appellation adopted by the persons on 
whose behalf the building is certified, or, if they object to describe 
themselves by any appellation, may be described as persons who 
object to be designated by any distinctive religious appellation (7/i). 

704. Any religious body recognised by law is protected in the Tenurt 
enjoyment of its endowments (r/), and it is the duty of a court o^piopertj, 
of justice to give effect to the intent of the founder of any charity 
for the benefit of such a body, so far as can be done without 
infringing any known rule of law. Where the instrument of 
foundation of the charity uses phraseology which leaves that intent 
in doubt, extrinsic evidence is admissible to prove tlie existence of a 
religious body by whom that phraseology is used, the manner in 
which it is used, and the fact that the founder is or was a member 
of that body (o) ; and in order to facilitate such proof it has been 
enacted that any meeting-house held in trust foi the worship of 
God by Protestant dissenters or persons impugning the doctrine ol 
the Holy Trinity, without any express terms being embodied in any 
document stating the doctrines or opinions or mode of regulating 
worship which are required or forbidden to bo taught or observed 
therein, is to be held on the basis that the ‘usage for twenty-five 
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(4) Ecclesiastical Oonrts Juriediotion Act, 1860 (23 & 24 Viet. c. 32). As to 
bm?ling, see further, p. 663, post, 

I i) Burial Laws Amendmeut Act, 1880 (43 & 44 Yict. c. 41), ss. 7, 8. 

k) Ifarriage Act, 1898 (61 & 62 Yict. c. 58), s. 12. 

1) Places of Worship Registration Act, 1855 (18 & 19 Yict c. 81), s. 2. 

m) Ibid,, Schedule A. . 

(a) The effect of the Toleration Act (stat, (1688) 1 WiU. & Mar. c. 18) was 
to render the practice of their reli^on by Nonoonformists within the limits pro - 
t^bed by that Act not only permissible, but lawful (Bum, Ecclesiastical Law, 
Yol. IL, pp. 190 — 206), to word the protection of the law to the various types 
of religion which were practised by those who did not conform to the Church of 
England, and to make it the duty of a oourt of justice to give effect to the intent 
of toe founder of any charity for toe bemsAt of any of these various types so far 
as could be done without infringing any known rule of law {A,^G. v. Peanm 
(1817), 3 Mer. 353). 

(o) Share v. Wileon^ HewUy'e {Lady) CharUiee (1842), 9 OL A Fin. 355# B, Ii. 
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Part I. years oi the congregation frequenting the meeting-house is 

Intro- conolosipe evidence that the doctrines, opinions, or mode of worship 

doctory. which have prevailed throughout such period may properly be 
continued (p), and that in any suit relating to such meeting-house 
the right of the congregation to bold snob meeting-house, together 
with any burial ground school, or minister’s house attached, and 
any fund for the benefit of such congregation, or of the minister or 
his widow, or of any other officer of such congregation, shall not 
be called in question on the ground of such doctrines, opinions, or 
modes of worship (q). Statutory facilities have also been provided 
for conveying or assuring property acquired by, or by trustees in con- 
nection with (r), any congregation or society or body of persons (») 
associated for religious purposes, so that the conveyance or assurance 
may vest the estate not only in the parties named therein as trustees, 
but also in their successors in office for the time being (t). 


Part II. — The Constitution of the Church 

of England. 

Sect. 1 . — Constitutional StatTis. 

The Church 705 . The Church of England is that branch of the Holy Catholic 
^ and Apostolic Church (a) which was founded in England when the 

defined, English were gradually converted to Christianity between the years 

697 and 686. It contains the two provinces of Canterbury and 
York, which the four Welsh dioceses formally joined in 1115 (t). 


(f)) Pending a suit for the regulation of a disBentinc meeting-houBe the minister 
will, if found in possoesion and uiinisteriug in the way in which it was the 
meaning of the congregation that he should, and preaching the doctiined 
ill tended, in general be continued whether duly appointed or not {Fdey v. 
^ont?ier (1820), 2 Jao, & W. 245). 

(^) Nonconforriiifits Chapels Act, 1844 (7 & 8 Viot. c. 45), s. 2. This Act, 
commonly called Lord Lyndhui’st^s Act, was introduced in consequence of the 
diflioultios arising in Shore v. Tf%on, flewltij'e {Lady) Ohariiiee (1^42), 9 OI. & 
Fin. 855, H. L. (see p, 819, poet). It does not apply where there is an expreH.s 
direction in the trust deed (A.-C. v. Anderaon (1888), 57 L. J. (cir.) 543), but 
it applies in a case where the recent usage is not inconsistent with we natiual 
meaning, although it differs from the stL-ict meaning of an express term used 
by the founder (A. -6^. y. i^uncs (1868), L. E. 6 £q. 5C3); see also A.^Q.s. 
huUwi (1844), Drury temp. Sug. 480. 

(r)' Trustees A^intment Act, 1890 (63 & 64 Viet. o. 19), s. 2* This Act is 
commonly called Powler’s Act. 

{») Such body of persons may comprise seyeral ^ngregationa or other sections 
or divisions or component parts (ibid,) ; but it should be made clear in the trust 
deed whether the particular property is for the benefit of a component part or 
for the whole body (Re EogUtm Chapel (1854), 23 L. T. (o. 8.) 268). 

(f) Trustee Appointment Aot> 1860 (13 & 14 Viet. c. J^), amended by Trustee 
Appointment Act, 1869 (32 & ^ Viot, o. 26), and 2Vastew Appointment Act, 
1890 (^ 54 Viet. c. 19 ; see p. 821, pat, 

(a) That is ** the whole congregation d Ohristian pcOTle dispersed ttiroughout 
^e whole world (Canons d 1603, 56). 

(5) See note (of) , p. 359, ode. The visible ohnroh of Christ is •* a congregation 
of faithful men in the which the puie word of God is preached and the 
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706. The Oharoh of England as ihos defined nu^ be oonaidered M 
an aggve^te of individuals (c), and in that sense mav be regarded 
as including all persons who adhere and conform to the liturgy arid 
ordinances of the Church of England as by law established (d), or 
it may be considered as an organised operative institution. For 
the purpose of setting forth the constitution of the Church of 
England as by law established, the Church is necessarily to be 
regarded in the latter sense, namely, as an organised institution; 
and tlie constitution to be considered consists of those ordinances, 
authorities, and provisions on which its operations are based which 
are judicially recognised by the courts of law (e), to the exclusion 
of those merely voluntary agencies by which its operations may 
be assisted (/). The ordinances and provisions thus judicially 
recognised include all such canons and constitutions ecclesiastical, 
however ancient, as have been and are allowed by general consent 
and custom within the realm, and the authorities thus judicially 
recognised include offices and ecclesiastical courts which have had 
a continuous existence, in many cases, from the time of the Con- 
quest (y) ; but the changes which were intiroduced into the 
constitution of the Church by the Beformation statutes are so great 
and far-reaching that these statutes afford a convenient starting 
point for considering the framework of the constitution of the 
Church as it at present exists. 

707- These statutes (A) secured the submission to the King of 
the clergy in England ; and recognised the Church of England as 
a separate national Church independent of the Pope of Borne, and 
subject only to the Eing (that is, to the laws of England), as supreme 
governor of the realm in all spiritual and eoclesiastical as well as 
in temporal causes (i). 


saoramentfl be duly ministered according to Ohrist^s ordinant'^ in all those things 
that of necessity are requisite to the same’* (Articles of Beli^aon, XIX.), 

(c) See note (i), p. 366, ante. The Church is not the Church of tho clergy or 
of the laity, Wt of both. It consists of the lay as well as the clerical 
members of the community (R. v. Dibdin ^1909)^ 26 T. L. I*. 160, 0. A.), 

(d) As to what constitute membership of the Church of England, see Re 
Perry AlmsTtowee^ [1698] 1 Oh. 391. A person who has been baptized, has been 
conmmed or is ready and desirous to be confinned, and is an actual cominuni- 
cant in the (3hurch of England, holds the status of a mombor of that Church, 
and would be ordinarily regarded and spoken of as such (^ibid., at p. 400), oyen 
though he does not attend church regularly {Marshall y. Qraham, [1907] 2 
K. B. 112, 124). 

(e) See p. 365, ante; Mackonachie v. Pmmee {Lord) (1881), 6 App. Oas. 424. 

(/) As to such yoluntary agencies, see pp. 774, 802, post; and in particular as 

to the conference of bishops in communion with the Church of England known 
as the Conference of Bishops' of the Angtiean Communion, or as the Lambeth 
Conference, see note (k), p. 486, pojf. 

(^) As to the (K}ntmaous existence of the Oharoh of England, see note (a), 
p. 369, emte, 

(/i) Prohibition of Appeals to Borne Act;, 1632 (24 Hen. 8, o« 12) ; Submission 
of ^e Clergy Act, 1633 (26 Hen. 8, a 19); Payment of Annates Act, 1638 
(25 Hen. 8, c. 20) ; Act of Exoneration feom Exactions paid to the Bomaii See. 
1533 (26 HezL 8. c. 21) ; Act of SupreitUM^^, 1534 (26 Hen. 6, o. 1), repeaM 
by sfAt (1664) 1 & 2 Phil A Mar. c. 8, s. ^ 

(0 Bee p. 377« posf. 
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SSOT. 1. 
Constitii 
tional 
Status. 


Articlefl of 
Religion, 


The Acts of 
Union. 


The provisions contained in the Reformation statutes of 
Henry VIII., Edward VI., and Elizabeth were of great and far- 
reaching importance both as to Church government (j) and as to 
doctrine (/c). Thus, the King was by statute declared to be supreme 
in all civil and ecclesiastical matters, and the Pope was declared to 
have no jurisdiction in this realm of England (Z). 

New Articles of Religion (known as the Thirty-nine Articles) 
were drawn up, differing materially from the doctrines of the Church 
of Rome. These were and are still enforced by statute (m) ; and no 
clergyman can be ordained or hold a living or curacy without 
declaring his assent thereto (n). New service books and ordinals 
suitable for carrying out the reformed religion were prepared, and 
their use was and is enforced under penalties by statutes usually 
called Acts of Uniformity (o). 

708. The Acta for the Ministers of the Church to be of Sound 
Religion, and the Act of Uniformity, and all other Acts of Parliament 
in force at the date of the Union with Scotland for the establishment 
and preservation of the Church of England (p), and the doctrine, 
worship, discipline, and government thereof, are further secured by 
the Act of Union with Scotland (q), as are also the true Protestant 


(J) Especially as to the substitution of the King for the Pope. See this 
subject aidcussed in Makower, Constitutional History of the Church of England 
(English translation), pp. 174 — 177. 

(^) '*The distinction between an altar and a communion table is in itself 
essential and deeply founded in the most important difference in matters of 
faith between Protestants and Bomanists, namely, in the different notions of 
the nature of the Lord^s Supper which prevailed in the Homan Catholic Church 
at the time of tho Reformation and those which were introduced by the 
reformers” {Weaterim v. LiddeHn^ol), 6 W. B. 470, 476, P. 0.). 

(/) Articles of Religion, 37. I^s article as it stood in 1553 (then No. 36) 
declaimed that the Kine of England was supreme head in earth next to Christ of 
the Church of Euglana and Ireland: following stat. (1634)26 Hen. 8, c. 1. But 
that Act was repealed by stat. (1654) 1 & 2 Phil. & Mar. c. 8, s. 4, and the repeal 
was confirmed oy stat. (1659) 1 Eliz. o. 1, s, 4. Accordingly the article as 
revised in 1571 and as it now stands declares that ** the Sovereign has the chief 
power in this realm, and that unto him the ohief government of all estates of 
this realm whether they be ecclesiastioal or civil in all causes doth appertain 
and is not nor ought to be subject to any foreign jurisdiction.” See also titia 
Constitutional Law, YoL VI., p. 373. 

S Stat. (1671) 13 Eliz. c. 12, ** An Act for the Ministers of the Ohuroh to 
Sound Religion/’ which was confirmed by the Union with Scotland Act, 
1706 (6 Ann. c. 11), ss. 3, 5. 

(a) See Clerical Subscription Act, 1865 (28 & 29 Viot. c. 122), s. 1. 

(o) 2 & 3 Edw. 6, 0 . 1 (1548) ; 3 & 4 Edw. 6, o. 1 (1549) ; 5 & 6 Edw. 6, c. 1 
(1651) ; 1 Eliz. c. 2 (1558)j 14 Car. 2, c. 4 (1662) ; Act of Uniformity Amend- 
ment Act, 1872 (35 k 36 Viet a 35). ^ 

{p) By stat. (1689) 1 WilL & Mar. st 1, o. 6, the coronation oath included a 
promise to moiutam the laws of God, the true profession of the Gbspel, and the 
Protestant reformed relij^on established by law. As to the King’s coronation 
oath and declaration agamst tronsubstantiation, see p. 381, poat. 

(q) Union with Scouand Act, 1706 (6 Ann. c. 11), s. 3, inoorporating 6 Ann- 
c. 8. Stot (1706) 6 Ann. c. 8, recites that it is reasonable ana necessary that 
the tnie Protestant religion pro|^sed and established by law in the Ghundi of 
England, and the doctrine, warship, discipline, and government thereof, Aould 
be effectually and unalterably secured. 
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religion and Presbyterian Church government of the Church of Rrot. i. 
Scotland (r), the Act for securing the Church of England as by Oonstitii- 
law established, and the Act of Parliament of Scotland for securing tional 
the Protestant religion and Presbyterian Church government l>eing Status, 
declared to be fundamental and essential conditions of the Union (s). 

The Protestant character of the Church is farther secured by 
statutes affecting the King and the oath and declaration required 
to be taken by him (a). 

By the Act of Union with Ireland the Churches of England and 
Ireland were united into one Protestant Episcopal Church called 
the United Church of England and Ireland, the doctrine, worship, 
discipline, and government of which were to be the same as that of 
the Church of England ; and the continuance and preservation of 
Buch united Church as the Established Church of England and 
Ireland were made an essential and fundamental part of the 
Union (5), the Presbyterian Church of Scotland remaining the same 
as established by the Act of Union with Scotland (c). By the 
Irish Church Act, 1869, the union thus created between the 
Churches of England and Ireland was dissolved, and the Church of 
Ireland was disestablished. The Church of England was otherwise 
unaffected by the change (d). 

709. After the Beformation the only ecclesiastical synods Post>Reforma- 
authorised were the two Provincial Convocations (c). tion^veiop- 

The Eoman canon law was in part incorporated into the statute 
and common law, and as to the remainder was abolished or became 
olmolete (/). 

The ancient pre-Reformation territorial constitution into pro- 
vinces aud dioceses, together with the ecclesiastical courts and 
certain Church officers (archbishops, bishops etc.), continued so far 
as they were not modified by statute ((/). 

The archbishops of the Church of England and certain bisJiops 
sit in the House of Lords (//), and priests and deacons, if other- 
wise qualified, may vote for members of Parliame it, but may not 
sit therein (i). 

Various bodies have been constituted by statute as authorities 


(r) Union with Scotland Act, 1706 (0 Ann. c. 11)," bb. 2, 4, incorporating th« 
Scotch Act 

(«) U.don with Scotland Act, 1706 (6 Ann. c. 11), bs. 3, 4, 5. 

(a) See p. 381, post 

(fc) Union with Ireland Act, 1800 (39 & 40 Geo. 3, c. 67), b. 1, art. 

(c) lUd. 

(4 Irish Church Act, 1869 (32 & 33 Viot. o. 42). 

(e) See p. 384, post , , ^ , 

(/) See p. 374, post It ceased to be taught m the universitiefl, and degrees 
therein were abolished. * 

(e) See pp. 383 ei seq,^ post. 

(a) No minister of the Established Presbyterian Church of Scotland has a 
fiaat in the House of Lords, though the Moderator of that Church hfts social 
precedence in Scotland next after the Lord Chancellor of Great Britain and 
Wore the Dukes of England (see Koyal Warrant, March 11th, 190.7, Jbirke’a 
Peerage, 2414). At the date of the disestablishment of the Church of Ireland, 
certain of its archbishops and bishops had seats in the Lords under the Uaioa 
with Ireland Act, 1800 (89 & 40 Geo. 3, o. 67). 

(0 See p. 656, post. 
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Saor. 1. for the management of the affaire of the Establiehed Church. Thus, 
Conatttn- apart from its j idicial functions, the Privy Counoil makes under 
tional statutory authority orders with respect to many matters ecdesi- 
StatuB. astical. Queen Anne’s Bounty (k) and the Ecclesiastical Commis- 
sion (0 have also been constituted by statute for the management 
of certain matters of Church revenue (m). 

8bct. 2 . — The Law of the Church. 

SuB-SiOT. 1. — Conmon Law amd Statute Lwu>: 

Ciatsiflcation. 710. The laws of England may with sufficient propriety be 
divided into two kinds — the lex non scripta, the unwritten (or 
common) law, and the lex ecripta, the written (or statute) law (n). 
The law ecclesiastical which forms part of the law of England is 
not a foreign law (o), and naturally falls into the same division. 
It consists of statute law and common law. 

otiKin. 711. Though ultimately founded on God’s law as declared in 

Holy Scripture, the law ecclesiastical derives its immediate origiu 
largely from the canon law of Papal Borne and the civil law of 
imperial Borne. Whatever in these codes is essential to the laws 
of England has long since been incorporated into either the statute 
or common law of the realm (p). 

Canons thus received, allowed, and used in England were made 
by such allowance and usage part of the laws of England, and the 
interpretation, dispensation, or execution of them belongs solely to 
the King of England and his magistrates within his dominions {q). 

The ecclesiastical law of England is a part of the general law cf 
England, of the common law — in that wider sense which embraces 
all the ancient and approved customs of England which form law, 


Hr) See p. 7*79. post, 

(/) »Soe p. 719, jr>os<. 

(m.) Other Church authorities formerly existed, for example, the King’s vico* 
gerent and yicar- general, the High Commission for Ecclesiastical Causes, the 
Court of First Fruits and Tenths, the Court of Augmeniation and Eeyenues of 
the King’s Crown. As to theee, see Makowor, Constitutional History of the 
Church of England, pp. 260 ei seq. 

M 1 Bl Com. 63 ; Hale, C. L. 23. 

(o) Afackmochie r, Peuzance (Zorcf) (1881), 6 App. Cas. 424, 446. 

(^) CatAdrsy*$ Case (1691), 5 Co. ^p. 1 ; — Albeit the Kings of England 
denved their ecdesiastioal laws from others, yet as many as were proved, 
app VP Y 0(1 and allowed here bjr and with a general consent ore aptly and rightly 
eall^ the King’s ecclesiastical laws of England”; and see preamble to stat. 
(1533) 25 Hen. 8, o. 21, s. 15 (the Act of Exoneration from Exactions paid 
to the Homan Bee). ** Your Gh^ace’s realm is free from subjection to any man’s 
laws, but only to such as bave been deyised, made and ordained within this 
Healm for the wealth of the same or to such other as by sufferance of your 
Groce and your progenitors the people of this your Eealm have taken at their 
fi'ce liberty by their own consent to be used among them and have bound 
themselves by long use fficd custom to the observance of the same, not as to 
the observance oi the laws of ^y foreign potentate, but aa the oustomed and 
ancient lews of this Beabn originally established as laws of the samei by tba 
■aid sufTeranoe consents and oustom and none otherwise.” 

(o) /v6 Ccue ds OomTnsndo (161.2), Dav. Ir. 68, 7l, cited in R, v. MiUis (1844), 
20 CL A Fin. 534, 681, H. L. 
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inolading not only that law as administered in the common law 
courts* but also that law as administered in Chancery and commonly 
called equity^ and also that law as administered in the courts 
ecclesiastical, consisting of such canons and constitutions ecclesi* 
astical as have been allowed by general consent and custom within 
the realm — and form the King’s Ecolesiastdcal Law (r). All these 
laws may be, and are, from time to time altered by statutes. When 
the question arises, What is the English ecclesiastical law ? it is 
not ascertained by calling witnesses to prove it, as if it were a 
foreign law, but, taking judicial notice of what the law is, it is 
ascertained, by argument founded on legal principles and 
authorities, what the law is on the particular point (s). 

The reception of ancient rules and usages of the canon law as 
common law has been recognised by statute (a). 

712. In order to show that any old rule and usage is now 
binding it must be pleaded and proved that such rule has been 
“ received, observed, and acted upon,” or in other words, ” has been 
the invariable usage in England from the earliest times down to the 
Beformation, and that it has been continued and uniformly recog- 
nised and acted upon in England since the Beformation ” (2>). 


fr) See Caad/re^B Case (1691h 6 Oo. Bep. 1. 

[s) Mackcnochiey. Penzance (Lord) (1881), 6 App. Oaa. 421, j)er Lord Blaok« 
hViuft atp. 146. The above was tho course puiaued by the Court of Kiug^a 
Bench, ^nen Lord Hardwicke was Chief Justice, in Middlclon y. OrofU (1786),. 
2 Atk. 650. It was expreasly approyed of iu the House of Lords in A. v. Millis 
(^1611), 10 01. Fin. 534, 681, fl. L. ; and Ejceter (Bisfiop) v. Marshall (1868), 
L. B. 3 H. L. 17. 

(а) By tho Submission of the Clergy Act, stat. (1533) 26 Hen. 8, c. 19, s. 7, 
it was enacted that a review should be had of the canon law, aud until such 
review should bo made, all canons, constitutions, ordinances aud nynodals pro- 
vincial, being then already made and not repugnant to tho law of the land or the 
King’s prerogative, should still be used aud uxocuted as they were before the 
making of the Act. Blackstono says that upon this statute, now depends the 
authority of the canon law iu England (1 Bl. Com. 83), but tho statute says 
'' as they were afore the making of the Act,” and from other authoritios it 
Kftp TTift clear that this Act simply continues the faitliority whatever it was which 
the canons already x>ossessed {Bead v. Lincoln (Bishui>) (1889), Bosooe's Beport, 

Ai'clibishop Benson, p. 17). That is, pi’e-Belunuatlon canons rest on the 
common law as recognised by statute. “ taie statutes of Ilonry VIII. do not 
set up any canon not consistent with common law rights ’* {Exeter (Bishop) v, 
Marshall (1866), «aj>ra, per VllLLBA^ J., at p. 41). That tho rulo extends 
to pre-l^ionnation canon law received and culowed in England, not mf^roly 
to provincial canons, appears from stat, (1533), 25 Hon. 8, c. 21, prouinblo; 
stat. (1543) 35 Hen. 8, c. Id ; Exeter (Bishop) v. Marshall^ svpra ; and Burdcr v* 
ilfaver (1848), 6 Notes of Cases, 1. 

(б) Exeter (Bishop) v. Marshall^ supra, at pp. 63, 54, where tho quoslion 
was, whether a certain testimonial required by the ancient Boman cimou 
law (and apparently repeated in a canon of 1603) could now be insisted on by a 
bishop of w Church of England, as forming part of the oommou law of the 
re alm , and it was held that it could not, as there was no proof of continuous user. 
Lord WssTetTRY said, at p. 53 : ^*If it been pleaded and proved that this 
alleged old rule and usage had been raoeived, observed, and acted upou in the 
Ohuiob. of England since the Beforrnatioii, It is possible that it might liave been 
shown that fhifl particular kind of testiiiioiual was by law an essential criterion 
of the moral idoneity of the cLerk. . . . 'Whatever may have been the o^lion law 
prior to the Beformation in this respect, thm is nothing to show that it beeaniLe 
part ol the cominou law of this realm”,^ end at p. 54 ; At the same time ii 
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It would seem that the following rule may be deduced from the 
foregoing, namely, that (unlike the statute law) the common law 
of the realm in matters ecclesiastical may become obsolete and 
abolished by general and long-continued non-user and custom to 
the contrary (c). 

An ancient usage (like that of the black gown for preaching) 
which has ranged over 800 years, as to which no positive law exists, 
and against the legality of which no objection can be found, and no 
decision that it is illegal, may be legal (d). 

Meaning of 713. The common law of the realm (which is nothing else but 
j^TOmmon common custom of the realm (e) ) must not be confused with 

the common law (Jus commune) of the Church of Rome. The term 
‘‘ common law ” was imported into our laws from the canon tew, 
and when used by canonists means the law common to the Church 

Buch a rule had been pleaded by the bishop to have been the invariable usa^ of 
the Church from the earliest times down to the Reformation (which would be 
evidence of its being a>law of the Church) and that it had been continued and 
uniformly recognised and acted upon by the bishops of the Anglican Church 
since the Reformation (which might have shown it to have been received and 
uclopted as port of the law ecclesiastical recognised by the common law) the 
fitness of the rule ought not to be questioned.” The older domestic canons (for 
example, Pockham, 1288 i.D.) “ can hardly be considered as carrying with them 
all their first authority” {lJurfffss v. Bur (jess (1804), 1 Hag. Con, 384, 393, per 
Sir William Soott). Apostolical canons, which nowhere now survive in use, 
could nowhere be acted upon [Read v. Lincoln {Bishop) (1889), Rosooe’s Rep., 
per Archbishop Benson, 17). 

(c) This is tne rule applying to the canon law as it existed before ** Sicut 
enun moribus utentium in coutrurium nonnuUae leges hodie abrogates sunt ita 
moribus utentium insm leges confirmantur ” {ptcreUiin Oratiani, IHetinctio 4, 
canon 3, and the rule which also applies to the statute and common law of 
all countries whose laws are founded on the civil and canon law (for example, 
Scotland and Franco), and is consistent with the principle that stat. (1533) 
25 Hen. 8, o. 19, continued the canon law as common law on the terms which 
existed before the passing of that Aot. Other illustrations of this rule will be 
found in B, v. Canterhury {Archbiahop)^ [1902] 2 K. B. 603, where a practice 
which had been disused since about the year 1400 a.d. was held to be abro- 
gated although the fonn in use still requu*ed it. There are other illustrations 
xn the canon law rules as to the tonsure and outdoor dress of the clergy, which 
were undoubtedly once received and used in England ; and the question of the 
sole right of a niiost presbyter in sacris ordinibus constitutiis to solenmise 
matiimony, which solo right dropped at the Reformation ; see also Kensii v. 
Paul's {Dean and Chapter)^ [1905] 2 Iv. B. 249, though in that case the deoision 
turned on the question whether the offence alleged was an offence. 

(d) Thus, a wanunt of law for the use of the black gown is found in the 
constant user of it for centuries {Re Rdlnnson, Wright y, Tugwell, [1897] 1 Ch. 
85, 0. A.). Groat importance was attached to Post-Reformation custom in the 
decisions of the Privy Council that the chasuble, alb etc, are illegaL There 
had been non-user of these vestments for over 800 years {ffebhert v. Purchas 
(1872), L. R. 4 P. C. 301 ; Bidsdale v. Clifton (1877), 2 P. D. 270, 331, P. C.). 
It ic apprehended that it was in accordance with this principle (see stat. (1545) 
37 Hen. 8, o. 17, repealed by Statute Law j^vision Act, 1863 (26 & 27 Viet, 
o. 125} ) ^at the power of a deacon to solemnise matrimony (now undoubtedly 
legal) exists. The old rule of the canon law dropped^ or rather was ** utterly 
alK)h8hed’* and ** became frustrate and of none effect*’ ; a new one took its 
place at the Reformation and has been acted upon ever since ; see B. v. MiUis 
n844), 10 01. ft Fin. 534, H. L., especially the difficulty expressed by Lord 
Qami>B£ll, at pp. 746 ef ceg. 

(c) Sir J. Davys, Preface to Reports. 
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of Borne generally and universally as opposed to the special 
customs and privileges of any provincial Ghurcbi and includes what 
we should call statute law (/). 

Bthb-Sbot. a. — Oonofi Law^ 

714. The canon law of Europe does not and never did as a body 
of laws form part of the law of England (g). As in the case of the 
civil law (A), the parts which have been found essential to the laws 
of England have long since been incorporated in the statute or 
common law of the realm (t). 

716. The canon law, which is the eoclesiastioal law of the 
Church of Rome (fc), is founded principally on the civil law (f), and is 
80 interwoven with it in its many branches that there is no under- 
standing the canon law rightly without being very well versed 
in the civil law (m). It borrows from the Roman law many of its 
principles and rules of proceeding, though not servilely, nor without 
Buch variations as the independence of its tribunals and the different 
nature of its authorities might be expected to* produce (n). The 
ecclesiastical courts always summoned the civil law to their aid in 
cases where the canon law was not complete. In all countries 
limits have been placed by the civil power at different times and 
in different places to the ecclesiastical authority (o). But in pre- 
Eeformation times, no dignitary of the Church, no archbishop or 
bishop, could repeal or vary the Papal decrees ( p). 

The canon law is also founded upon Holy Scripture, Christian 
tradition, and various canons or rules made at different periods of 


(/) JRennell v. Lincoln (Bishop) (1S25), 3 Bing. 223, where Best, O.J., at 
p. 271, says: **Lyndwood means the ecclesiastical law or common law of 
Christendom by jns cmnmnne,^' See Maitland, Boman Canon Law in the 
Church of England, p. 4 ; Evers and OwerCs Case (1027), Ut U). 431, 432. 

(y) n. V. MUlis (1844), 10 Cl. & Fin. 534, 680, H. L. 

(Ii) See Hale, 0. L., p. 24, and 1 Bl. Com. 14; see also p. 374, ante. 

(i) See p. 374, ante. 

(k) Although the Roman canon law, as such, does not form part of the scope 
of this work, and much of it is now obsolete or ropotilod by the general words 
of stat. (1633) 26 Hen. 8, c. 19, yet, important portions of the canon and civil 
law having been incorporated, it is desirable to give some account of the law 
and the authorities in which it may be found. 

(/) For an account of the civil law, or, as it is usually called in England, 
Roman law, see p. 378, post. 

(fn) Wharton, Law Lexicon, su6 voce Canon Law. 

(n) Hallam, ffistory of Literature, Vol. II., p. 240. 

(o) The canon law has always been ** a law under a weightier law." See 
also 1 Bl. Com. 79 et seq. 

(p) **Tollere vol alterare non potest episcopus nec aliquis papa inferior *’ 
(I^yndwood). Much of the canon law set forth in archiepiscopal constitutions is 
merely a repetition of the Papal canons, and passed for the purpose of making 
them better known in remote localities ; part is ultra vires^ and the rest con- 
sisted of local regulations, which are only valid in so far os ihaj do not contra- 
vene the Jus commune. In England the legatine and provincial constitutions 
do not oven tou(^ upon half the recognised u^ics of eccleflosstical jurisprudence, 
The legatine constitutions are those of Otho and Othobon, in the thirteentll 
century. Together with the provincial constitutions (principally of Canterbury) 
they will be found collected in John ol Athon, Lyndwood’s ProyitiGtale | 
Johnson’s E^lesiastioal Law, Wilkins* OonctUa, and Spelman*s Conoilis. 
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the Churches hietory, both in the east and west These were welded 
together in scientiflo form in a work known as the Corfm Juru 
Ccmonici (oorresponding to the Corpwt Juru CivUis (g)). 

716. In England (as in all other oonntries) there had ousted 
from very early times collections of canons of an nnsystematio and 
incomplete character drawn up mainly to meet local and temporary 


M The following aoootint of thia compilation is taken from Wright and 
NoiVe Protestant Dictionary: — The Corpus Juris Canoniei begins with what is 
known as the Decretiim Magisiri Gratiani, The Decretiim was merely the privato 
work of Gratian, a Benedictine monk of Bologna, who is known as ** the fa^er of 
canon law/* It was published about the year 1150 in three books, to which 
Gratian himself gave the title of Concordia dtscordantium canonum. It was a very 
successful attempt to codify the scattered and conflicting canons of the Boman 
Patriarchate on the lines of the civil law, and very soon superseded ail previous 
works. The first book is entitled De Jure Naturas et ConstituHoriiSt and trenia 
of the sources of oanon law and of ecclesiastical persons and officers. It is 
divided into one hundred and one sections called diatinctio^, which in turn 
are subdivided into canonea. The second book consists of thirty-six cauaoB, i,e,, 
cases for solution. Tiiese cases are subdivided into qucaationes, t.e., the points 
srdved in each case together with the authorities bearing on each question. 
The thii'd book is entitled De Consecrationef and gives in five distiriotiones tiie 
law on Church ritual and the sacra meuts. The original notes of Gratian (dicta 
GratiantS are of great weight, as also are the passage headed Palea ** and 
supposeci to be the notes of his Piipil Paucapaloa. Gratian’s book contained the 
canons of the second council ox Lateran, 1139, and decretals of Innocent 11., 
which seem to have been written between 1130 and 1148 (Bichter, p. x.). The 
next hundred years were very fruitful in legislation, so that at the end of that 
time the Decretwm had become antiquated. D urine this period Innocent III. 
alone (Dr. Hunter says) publiriied 4,000 laws, which went by the name of 
decrcMea eoctravagantea, that is, extra (decretum Oratiani) vaganteSf and some of 
which are incorporated in the Compilationee Antujuce, The oompilaiio prime 
has formed a pattern for all subsequent compilations, the matter Doing divided 
into five books, the subject of each being sumoiently indicated in the following 
hexameter: — 

JudeXf Judicium^ Olerua^ Oonnuhia (or Spimaalia)^ Crimen. 

Neither the Decretum nor the Compilationes (except UrUa and gtiwifa) ever 
received solemn Papal sanction: that is to say, they did not form part of the 
Papal statute law in the same way as the oollections promulgated by the Popes 
themselves. 

The second part of the Corpua Juris Canoniei comprises the Decretals of 
Gregory IX., which took four years to complete, and were offioiBlly promul- 
gated by the Pope in 1234. They are known as the Libri extra (Deoretam} and 
oomprise decided cases in five books. The Decretals of Boniface Yin., promul- 
gated by the Pope in 1298 os a sort of supplement to Gregory’s five books and 
hence called Liber aeztua. The DecretalB of Olemetnt Y., promulgated by him 
in 1313, but withdrawn and promulgated again in 1317 by John xXTL They 
are known as the Olmuntinoa, As to these Papal Decretals, Maitland remarks : 
** Each of them was a statute book deriving its force froxn the Pope who pub- 
lished it, and who being Pope was competent to erdain binding statutes for the 
OaUiolio Chui'oh and OTeiry part thereof.” (Boman Oanon Law in the Ohurch 
of Bttgland, p. 3). 

The Corpus Juris OanotM dosee with the ExtravaganUe of John XXII., and 
with eeventy-threo decretds of Popes from Boniface VIIL to Sixtus V. (1298— 
1484), kaown as extravaganfes communes. The method of citing the canon law 
is very oemplicated and variee for the different parts. It is explained at some 
lougth in the Encyclopaedio Metropolitana, article Law,” and the Enoyclo- 
pfedia Britanniea, arti<de Law,” e.g., cap. 9, X. iv. 18 ; dhapter 9, X 

de eo qui cognovit (iv- 18)» means the Fourth Book of Gregory’s Deoreialif 
title 13, chafer 9 (sm Aylixfe's explanation eet out at p. 879, 
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neoda (r). Exee{>t as to purely local matters, these loeal oanons *• 

were superseded in toe English eoolesiastioal eourts by the oodifioa- The Xisw 
tion of toe canon law. After the time of Gratian, when the jne 
commune arose, such oanons as were made in England were made 
simply for the purpose of emphasising toe rules of toe Corput Juris 
Canoniei and of applying them to local needs, and devising new 
means of enforcing them (s). 

Post-Beformation canons are b,ye*laws for the guidance of Not part 
the Church tn re eccleeiasHcA, made under the direotion of the 
Crown in the convocations and confirmed by the Eing (t). They 
have not as a whole been incorporated into the common law, nor 
have they been ratified by Parliament (a). They, therefore, do not 
form part of the laws of England, and do not of themselves, proprio 


(r) These were doubtless considered by Gratian and incorporated, where 
Deoessary, into hia Coticordia diacordantium ctmimum. 

(i) For example, Axchbisliop Bichard'e canons made at London, in 1176, 
consist of extracts from the decrees of some Pope or council (see Johnson^s 
Jilcclesiastical Laws, where these oanons are set out m full)? These were followed, 
in 1196, by canons made by the Archbishop of Oanterbuxy, as Papal legate, at 
York, and from this date onwards to the Beformation mere was a continual 
stream of legative and archiepiscopal canons, the most important bemg those of 
the Papal legates Otho and Othohon, who come to England d latere in tlie years 
1237 and 1268 respectively. The following explanation of the method of 
reference to the canon law is taken from AyliftVs Parergon, xliv. A 
similar explanation as to the Civil Law will be found on page xliii. of the sama 
work. 

Mai'giual Quotations from the Books of the Canon Law explained. 


X. 1, 9, 6, i . . . . That is to say, book the first, title the ninth, chapter the 
sixth and paragraph the foui'th of the Deoretals of Pope 
Gregory the Ninth. TheletterX denoting the DooretaLi 
of that Pope. 

VI. 3, 4, 23 .. .. Book the third, title the fourth, and chapter the twenty- third 
of the sixth book of the Deoretals, b v Pope Boniface the 
Eighth. 

d. 2, 5, 2 .. . Book ihe second, title the fifth, and chapter tJbbS second of the 
Clemontines, 

Extra. 14, 3 . . . . That is to say, title the fourteenth and chapter the third of 
the Extravagants of Pope John the Twenty-second. 

Com. 3, 2 . . . . That is to say, lx>ok the third and chapter the second of the 
Communes. 

Diet. 76, c. 2 . . . . Distinotiou the seventy- .'lixih and chapter the second of tlM 
first pari of the Decrees. And if a Y. cousouant, or this 
note D6 added, viz. §, it denotes the verse or paragi-aph 
of that chapter, as List. 16, o. 2, Y. 8, or g 3. 

16, Q. 7, 3 That is to say, cause the sixteenth, question the eovonth and 

chapter the thxxd of the second port of the Decrees. 

Com. 1, 2 .... Distinction the first and chapter the second of the third part 

the Decrees. 


All these books of the canon law aie likewise sometimes quoted by the 
initial words of the law or chaptor itself; axi4by the words of thetitle; astbuB : 
ex epacialu, extra dajudaeie. T^t is to nj cap. 17, tit. 6, of the fifth bcKik of 
Gregory’s Decretals. For the word extra ixnports these Deerekde as well us the 
Extravagants. ^ 

The 1^ edition of the canon law is that by Bichter andFxiedberg, published 
by Tauchniia, Leipzig, 2nd ed.| 1879. 

(0 1^ stat (163:n 25 Hen. a, c. 19. 

(o) The aote, oonduotS and habits, mentimied in canons 76 and 109 of 1604, 
arc incorporated by the Clergy Discipliiie iLct, 1892 (66 & 66 Viet, c* 32), 

^ 1 % 
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vigore^ bind the laity (6). But they are binding on the clergy in te 
ecclesiaaticd {c)^ and on such of the laity as have expressly or 
impliedly agreed to become bound by them. 

Many statements in these canons are, however, reiterations or 
declarations of ancient usages and laws of the Church which had 
previously been received as common law. These obtain no 
additional force by being incorporated among the post-Beformation 
canons (d). They stand or fall according to the rule which renders 
it necessary to prove that they have been received and continuously 
acted upon (e). 

There are other valid post-Beformation canons besides the 141 
canons of 1603. In 1866 canons 86, 87, 88, and 40 of 1608, and 
in 1888 canons 62 and 102, were duly altered in convocation under 
royal authority and duly ratified by the royal letters patent for the 
purpose of bringing these canons into accord with certain new 
statute law ; and for the like reason a new canon was duly made 
in 1892, when the Clergy Discipline Act, 1892, was passed (/). 

In the year 1640 seventeen canons received the assent of King 
Charles I. ; but they were not duly made during the sitting of 
Parliament. They never had any binding authority in the 
ecclesiastical courts (g). 

Sect. 3 . — The Royal Supremacy. 

717. The Sovereign is the supreme governor of the realm in 
all spiritual and ecclesiastical causes as well as temporal (h). By 
Queen Elizabeth’s Act of Supremacy such jurisdictions, privileges, 


(b) MiddUUm v. Crofts (1736), 2Atk. 660; Lloi/d v. OM;cn (1753), 1 Lee, 434 
(Arches Court) ; Exiier (Bishop) v. Marshall (1868), L. R. 3 li. L. 17. 

(c) Mathew v. BurdHt (1703), 2 Salk. 412. As to property, see p. 713, post 

(d) R, V. Allen (J872),L. R. 8 Q. B. 69, where it is decided that the usajze 
stated in the 89th canon of 1604 is valid, “ and this can only be so, because the 
rule of the canon law had been adopted by our law ” ; and see li. v. Salishurj/ 
(Bishop), [1901] 2 K. B. 226, C.A. ; Harris v. Buller (1798), cited 1 Hag. Con. 
463, n. (Court of Arches) ; JSscvit v. Mastin (1842), 4 Moo. P, C. C. 104, 128. 

(e) Exeter (Bishop) v, Marshall^ supra; seep. 37."), ante. 

(/) 65 & 66 Yict. c. 32. A copy of the canons can be obtained from the 
Society for Promoting Christian i^owledge, also from the Clarendon Press, 
Oxford. 

(ff) Cooper V. Dodd (1850), 7 Notes of Cases, 514, 516, per Sir H. Jenner 
P usT, 11. A. ; and Ecclesiastical Courts Commission Report, xxxvi. Stat. (16C1 ) 1 3 
Oar. etat. 1 , c. 12, which lustored the ecclesiastical law, provided, by b. 6, tniit 
nothing therein contained should confirm the canons of 1640, nor any other 
ecolnsiastical laws or canons not formerly confirmed, allowed or enacted by 
Parliament, or by established laws of the laud as .they stood in 1639 ; see also 
A. V. Tristram, [1902] 1 K. B. 816, 830, 836, C.A. 

(h) The Royal Supremacy was so defined in the Oath of Supremacy imposed 
by stat. (1659) 1 Elia. c. 1, s. 9 (which was repealed by the Statute Law 
Revision Act, 1863 (26 & 27 Yichc. 126) ). Stat. (1634) 26 Hen. 8, c. 1, which 
declared that the King should be accepted and reputed the only sumeme head 
on earth of the Church of England, was repealed by stat. (1654) 1 & 2 Phil. 
Mar. 0. 8, bl 4, and the repeal was confirmed by stat. (1668) 1 Eliz« c. 1, a. 4. 
8ee also 1 Bh Com. 242 ; atet. (1632) 24 Hen. 8. c. 12 ; stat. (1533) 25 Hen. 6i 
0. 21 ; Articles of Religion, 37 ; Canons Ecclesiastici (1603), 2. 36 ; Religious 
Disabilities Act, 1S46 (9 & 10 Yict. c. 59). See also title CoNSTiTUXio^iAt 
Law, Vol. YI., p. 37;i. 
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Buperiorities and pre-eminenoea, apiritaal and eooIeaiaBtioal, aa by 
any apiritaal or ecclesiastical power or authority had theretofore 
been, or might lawfully be, exercised or used for the visitation of the 
ecclesiastical state and persons, and for reformation, order, and 
correction of the same, and all manners of errors, heresies, schisms, 
abuses, offences, contempts, and enormities were united and annexed 
to the Imperial Crown of this realm (t). The Sovereign, however, ia 
subject to God and to the law, for the law makes the King (A) ; 
and the royal supremacy is exercised in a constitutional manner 
according to law. The original contract between King and 
people (Z) is contained in the coronation oath, by which the supreme 
authority of parliamentary statutes is clearly asserted (in). 

718. The Sovereign is penona sacra (n), but neither this fact 
nor the general statutory definitions of the nature of the royal 
supremacy (o) confer upon the King personally the status of a 
minister of the Word, as plainly appears from the Articles of 
Religion, by which it is laid down that although we attribute to the 
Sovereign the chief government, we give not to our princes the 
ministering of God’s Word or of the sacraments (p), but only that 
prerogative which we see to have been given always to all godly 
princes in Holy Scripture by God Himself ; that is, that they should 
rule all estates and degrees committed to their charge by God, 
whether they be ecclesiastical or temporal, and restrain with the 
civil sword the stubborn and evil-doers (q). 

719. By the Act of Settlement the Sovereign must join in 
communion with the Church of England as by law establisned (r). 
To make it clear that the Sovereign is not personally and secretly 
a Roman Catholic, he or she is required to make, on accession to 


(*) Stat. (1658) 1 Eliz. o. 1. b. 17. See title Constitution i. Law, Vol. VI., 
p. 392. 

(ib) Bract, lib. 3, De Actionibus, c. 9, fo. 107 ; 1 Bl. Cum. 234. As to the position 
of the King generally, see title Constitutional Law, Vol. VI., pp. 338 et aeq, 
a) See 1 Bi. Com. 234. 

(wj) See title Constitutional Law, Vol. VL, pp.,324, 338. In its present 
form this oath dates from 1888. It is administered to the Sovereign by an 
archbishop or bishop thereunto appointed by him or her and contains the 
loUowing question and answer : — 

Ardibishop or bishop : Will you to the utmost of your power maintain the 
laws of GocC the true profession of the gospel and the protestant reformed 
religion established by law ? and will you preserve unto the bishons and clergy 
of this realm, and to the churches committed to their charge, oU such rights 
and privileges as by law do or shall appertain unto them, or any of them ? 

King or Queen : All this I promise to do. 

By the Union with Scotland Act, 1706 (6 Ann. c. 11], the Sovereign also 
Bwears to Tna-intain in Scotland the true Protestant religion and Presbyterian 
Church government there established (6 Ann. o. 8, s. 4). 

(n) Com. Dig, tit Ecol^aiastical Persons (A). 

<o) See stat. (1568) 1 Eliz. c. 1, s. 17 ; anap. 380, ante, 

(p) Art. 37. *'The which thing” the injunctionB of Queen Elizabeth **do 
ttiost pla^y testify.” 

(v) Art. 57. Your Grace bei^ a layman ** (stat. (1545) 37 Hen. 8 . c. 17). 
(r) Act of Settlement (12 ft 13 Will. 3, c. 2), s. 3 (Rtiffhead) ; Bill of Bights, 
(I Will ft Mar. sess. 2, c. 2), s. 9 ; see title Conbtitui’Ional Law, Vol. YI., 
P. 324. 
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the Crown, a doctrinal declaration (founded on the l%iirty.nin« 
Articles) (a). This declaration must be in the form prescribed (1). 

720 . The King is the supreme Ordinary and visitor ; but, as in 
civil matters, he does not exercise his judicial functions m person, 
but through his judges (c). He is also the lawful authority ” 
mentioned in Acts of Parliament, in the absence of any provision 
for an inferior judge to act in the first instance. Thus, under the 
Act of Uniformity of 1662 (d), Parliament has vested in lawful 
authority ’’ the power to alter the text of the Prayer Book in ail 
those prayers which do in any way relate to the King, Queen, or 
royal progeny, so that tho names be altered from time to time 
and fitted to the present occasion. This duty is always performed 
by the King in Council, and orders issued accordingly (e). 

The King has power to grant certain licences and dispensations 
under the Act for exoneration from Boman exactions (f), but has 
no general power to dispense from the laws ecclesiastic^ 

The King also visits the archbishops (h) and receives their 
resignations (i). , An archbishop can resign to no one but the 
King (fc). 

The King also directs the asBembling and dissolution of 
Convocation, and has supreme authority as to the making of canons, 
and the ratification thereof (1). 

He has power to visit various places which are exempt from 
episcopal visitation, and known as royal peculiars (m), and generally 
to exercise various powers formerly vested in the Pope of Borne. 


(oj Bill of 
Settlement (12 & 13 ' 


2), B. 10 (Euffhead) ; Act of 


(1 Will. & Mar. Beea 2, o. 

^iU. 3, 0. 2), 8, 2. 

(h) See title Constitutional Law, Vol. VI., p. 324 ; stat. (1678) 80 Oar. 2, 
Btat. 2. Tho form is aa follows ; “ 1, A. B., do solemnly and sincerely in the 
Presence of Qod profoss testify and doolaro that I ao believe that in the 
Saorument of tho Lord's Supjwr there is not any Transubstantiation of the 
C'loirients of Bread and Wine into the Body and Blood of Christ at or after the 
( .'nijsecration thereof by any Person what^evor. And that the Invocation or 
Adoration of the Yir^n Mary or any other Saint and the Saciiiioe the Mass 
as they are now used in the Church of Borne are Bupezvtitioufl and idolatroaa 
And I do Bolemuly in the Presence of Qod profess teeofy and declare 1 do 
make this declaration and every pai-t thereof in the pliiin and ordinary sense of 
the words read nnto me as they are commonly nndersmod by Protestants 

without any evasive equivocation or mental Besorvation whatsoever and without 
any dispeneation already granted me for this purpose by the Pope or any other 
Authonty or Person whatsoever or without any nope of any such dimnsation 
from any PMon or Authority whatsoever or without thinking j or 
can be ao^[uitted before God or man or absolved of this Declaration or any part 
hereof although Pope or any other person or persons or power whatsoeyor 
should dispense with or annul the same or declare that it was null or void fiom 
the bapiuning.” 

<«} peep. 666, poif. 

i) Stat (1662) 14 Oar. 2, o. 4. 

e) Ihid,t B. 21. 

I /) Stat. (1633) 26 Henu-B, c. 21, 

h) Bill of lights (1 Wifi. <St Mar. seas. 2, e. 2V 
l|6} 3 Stephens’ Commentaries, i4th ed., p. 26. 

i ) Seen. 889, paL 
I ^) 1 Sf. Com. 362. 

1 ) - 
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The law eeclesiaatieal aa well as oiril can- only be altered by the 
King in Parliament (n). 

72L The Sing is patron paramonnt of all the benefices in 
England (o) and ^ very extensive Church patronage, including the 
appointment of bishops and of deans, and the appointment to a 
eertam number of cathedral preferments and benefices (p). He 
also is the guardian of the temporalities of a bishopric doriim a 
vacancy, bat no longer receives the profits for his own use (g). The 
King is also entitled to present to all livings vacated by reason of 
the incumbent being appointed to a diocesan bishopric m England 
or Wales (a). The King has also power in certain cases to create 
new bishoprics in certain colonies (b). 

722. The Judicial Committee of the Eing’sMost Honourable Privy 
Council is the ultimate court of appeal in causes ecclesiastical (c), 
but, apart from this, various powers and duties of an administrative 
nature have been conferred on the Privy Council by statute (d), 
including a power to confirm schemes as to various matters eccle- 
siastical. Orders in Council made under such dtatutory power are 
published in the London Gazette, and when thus gazetted have the 
same force as if included in the statute (e). 

Bbot. 4 . — Constitution oj the Church into Provinces, 
Sub-Sbot. 1. — JProvincet. 

723. A province is the circuit of an archbiBhop’s jurisdiction. 
The whole of England and Wales is, for eccleBiastical purposes, 
divided by law into two provinces — Canterbury in the south, York 
in the north (/). The boundaries of the provinces have been 
adjusted by Act of Parliament (^). Each province is divided into 
dioceses (h). 


(n) The King himself is a part of Parliament (1 BL Com. 163). The power 
and jurisdiction of Parliament is so transcendent and absolute that it canurit be 
confined either for causes or prsons within any bounds (4 0o. Inst. 30) ; see 
titles CoNsrrruTiowAL Law, Vol. "VI-, p. 388; PARtiAMEwr. 
o)aib. Cod. 768. 

(p) Ae to bishops, see p. 396, poH; as to deans, see p. 416, foti; as to 
benefices falling to the King by lapse, see p. 693, po9t; and as to Senefices in 
the gift of the Grown, see Clergy List ; Orookford’s Directory. 

( 9 ) Seep. 408, poit, 

a) A V. Eton (1857), 8 E. A B, 610; and see p. 408, ports 

b) See p. 483, port. 

c) See p. 611, ®oi< ; and see title CotTRTS, VoL IX., p. 48. 

<f) For example, the union of benefices ; see p. 606, post 

s) Ecclesiastical Oommissioners Act, 1836 (6 & 7 Will. 4, o. 77), ss. 12 — 14; 
i for Orders in Coonoil, see Polling's Index to the London Omrtto: 
if) See Co. litt. 94, a. 

The piincipal changes made since ilie BeformatiOD are under stat. 38 
Hsfn. 8, 0 . 31 (1641), by wMch the diocesea of Chester and Ifan wcie disseyered 
from the province of Oanterbory and nipted to that of York ; and under the 
Bcdesiiudioal OommissioneTS Act, 1886 (6 fk 7 WilL 4, c. 77), by which the 
'bounty of Kottingham was transferred Y^ork to Oanterhury (diocece d 
Lincoln, now l^uthweil). 

{h) S(ra Oo. litt 94 a. 
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724. The province of Canterbary now comprises twenty<8even 
dioceses ; namely, fourteen EngUsh dioceses founded before 
the reign of Henry VIII. (t), which are Canterbury, London, 
Winchester, Bath and Wells, Chichester, Ely, Exeter, Hereford, 
Lichfield, Lincoln, Norwich, Rochester, Salisbury, Worcester ; four 
English dioceses erected in the reign of Henry VIIL (i) — 
Gloucester (2), Bristol (2), Peterborough, and Oxford ; five English 
dioceses recently erected — St. Albans (m), Truro (n). South* 
well (o), Southwark (p), and Birmingham (p) ; and four Welsh 
dioceses, all of the old foundation — St. Davids, Llandafi, 
Bangor, and St. Asaph (q). 

725. Th^rovince of York comprises ten dioceses, four of earlier 
date than Henry VIII.’s reign, namely, York, Durham, Carlisle, 
and Sodor and Man( 9 ): one erected in that reign, Chester^); 
and five recently erected sees, Ripon (r), Manchester (r), Liver- 
pool («), Newcastle (<), and Wakefield (s). 

Sub-Sbot. 2.— ArcAM»ftqp*. 

726. An archbishop is that minister of the Word (t) who within 
that province whereof he is archbishop has, next and immediately 
under the King, supreme power, authority and jurisdiction in all 
causes and things ecclesiastical (a). There are in England two arch- 
bishops, one of the province of Canterbury and the other of York (2»). 
Each archbishop has his own diocese wherein he exercises episcopal 
jurisdiction, as in his province he exercises archiepiscopal (c). 

727. An archbishop is appointed by the Crown. By statute no 
man can be archbishop unless he is fully thirty years of age (<2), 
but subject to this there seems to be no restriction on the mng’s 
statutory power of appointment (e). An archbishop is appointed 


(*) p. 395, post. 

(A-) Co. Jjitt. 94 a; seo etat. (1542 — 3) 34 & 35 Hen. 8, o. 17, b. 3. 

(l) Gloucester and Bristol were united by the Eoolesiastioal Commissioiiers 
Act, 1836 (6 & 7 Will. 4, c. 77), and disunited by the BishOTrio of Bristol Act, 
18S4 (47 & 48 Viot. c. 66), amended by the Bish^rio of Bristol Amendment 
Acts, 1894 and 1896 (57 A 58 Viet. c. 21 ; 59 & 60 Yiot. o. 29). 

(m) Bishopric of St, Albans Act, 1875 (38 & 39 Viot. o. 34). 

(n) Biehoprio of Truro Act, 1876 (39 & 40 Viot. o. 54). 

(o) Bishoprica Act, 1878 (41 & 42 Viet. c. 68). 

(p) Bishoprics of ^u^wark and Birmingham Aot, 1904 (4 Edw. 7, c. 30). 

(j) Co. Litt. 94, a. 

(r) KoclesiaBtic^ OommiBedoners Aot, 1836 (6 4b 7 Will. 4, o. 77). 

If), BisuuprioB Act, 1878 (41 A 42 Viet. c. 68). 

(4) See Artidefi of Beligion, 23, 37. 

(a) Godolphin’s Beportorium Cauonioum (1687), p. 12. Qodolphin was an 
eminent civilian and king’s advocate after the rostoration of King Charles H 
(1 Cl. A Pin. 629). 

(h) Oodolpjrin’s Bepertorium Oanonioum, p. 12 ; Co. Litt. 94, a. 

(c) 1 Bl. Com. p. 380; and see diocese of Canterbury” and diocese of 
York ” mentioned in Eo<daBia8tieal Commissioners Act, 1836 (6 A 7 Will 4, 
c. 77). 

(rf) Preface to Ordinal; stat. (1662) 14 Car. 2, c. 4. 

(f) Stat. (1533) 25 H«i. 8, c. 20 ; R ▼. Canterbury (Archbiei^) (1848). 
Jebas Bepm, 444 ; R T. (hnterbury (Archbish^p)^ [1M2J 2 KB. 503. 
The reasons are (1) that all archbishoprics ana bishopnes of England 
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hj ta^ totton ttuBsivd and wngi d^ilire in the same way aS • 
bishop who has a dean and chapter, save that the election by thi 
dean and chapter has to be signifi^ to the other archldshop and 
two bishops, or to four bishops (instead of to an archbishop only), 
for die purpose of confirmation, investiture and oonsecration (when 
consecration is necessary) according to the statute (/). 

728. The powers and duties ccmferred by law on an English 
arohhisbop beyond those conferred on a bishop ( 9 ) are as follows : An 
archbishop has authority to visit and inspect &e bishops and infteior 
clergy of his province and to deprive bishops for notorious cause (A), 
and he sitting alone can try a bishop (t). But in the case of the 
inferior clergy the proceedings must take the due legal form directed 
by the various Church Discipline and Public Worship Begulation 
Acts, or by the general ecclesiastical law for the time being in 
force (It). 

When an archbishop visits his province it is usual for him first 
to visit his own cathedral and diocese, then in every diocese, to 
begin with the cathedral and proceed thence as he pleases to the 
other parts of the diocese (f), but the manner of a visitation is not 
so material as to be a ground for prohibition, as any defect in the 
manner of a visitation may be remedied by appeal (m). 

All deans and chapters are subject to the visitation of the arch- 
bishop of the province jure metropolitieo, in addition to the bishop’s 
visitation (n). 

By agreement the Archbishop of Canterbury does not visit the 
diocese of London ( 0 ). 


OSBSiHa 



▼isttsUoaot 

bishops. 


729. An archbiBhop receives the King’s writ for summoning OoDToesUoe. 
meetings of convocation, and, in obedience thereto, issoes his 
mandate to the bishops and clergy of his province to meet in 
convocation (p). 

He is president of Convocation (in the absence of the King or bis 
deputy ip)), has power (subject to an appeal to the Crown) to 


were founded by the Einn of England (Oo. I£U, 04 a, 07) and are royal 
donatives (1 BL Com. 37^ ; (2) that the King is the head of the Ohurch 
(1 Bl. Com. 280). The bishoprics in Walss were fotmded by the TVincee of 
Wales, and became annexed to the Crown ci England (Oo. Litt. 07). 

(/) Stat. (1633) 26 Hen. 8, o. 20, a 6 ; see p. 306, jwif. ^ archbishop is 
osuaUy translated from another see, so that, as a role, there is no oonseoration 
(see Oodolplun’s Bepertorium Csnonicum, p. 20 ; and p. 300, port), 

(g) See p. 400, port, 

Ih) 1 BL Com. 380; see p. 407, port. 

(O Luey v. £2. DmuPt ^Bithop) (1009), Otrih. 484; Ex park Jbod (1888), 13 

P. D. 221, P. 0. 

(A) M$ York {Dtan) (1841), 2 U. B. 1, where the Archbishop of York was 
^hilntsd from sominatily dspiiwg ^ Dean of York at a visitation without 
due process nndar the Church BisoipIiiM Ao^ 18^ (3 ft 4 Viet. o. 86} ; 8ander$ 
f, Bead (1843), 2 Notes of Oates, 366 ; andsse p. 410, pp»t. 

. (1) Gib. Oo^ 967. For forms of srchiswsoopal visitatUni, inquiries and 
g>|unstions (OaatMlniry and York), see Andibiahop Grindal’s Bemains, TarksT 
121 . 

(m) KtUm (Bkkop) r. DubHu {ArMUkep) (1724), 2 Bro. Pari. Css. 119, 

(») Stephans’ Laws rsiating to file Clergy, p. 1879. 

(•} GMmfs Ckm (1684), Oro. Oar. 340. Astto peculiars, see p. 411, pMft 
IP) 1 BL OoBt. 279, 880 ; see p. 898, port. 
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deeide m to the regolaifty of^ eleotioss to eonvoeal£on,' and no 
mandaznas will lie to compel him to admit a certain candidate to 
convocation ( 7 ). m . 

780. In certain eases he hears appeals from the bishops, and in 
some cases his decision is final (r). Under the Public Worship 
Regulation Act, 1874, the two archbishops appoint jointly, sabject 
to the approval of the King, a judge who aoto as the ofiSiCisl 
principal of the two ancient provincial oonrts, and is osually known 
as the Dean of the Arches (s). 

781. The archbishop provides for the ecclesiastical administration 
of a diocese dnring a vacancy, that is, he is “guardian of the 
spiritualities ’’ (as the King is of the temporalities) (t), but when 
an archbishopric is vacant the dean and chapter are the guardians, 
not the other archbishop (a). 

He presents to livings which a bishop may allow to lapse (b). 

On the appointment of a new bishop he may name a chaplain 
for whom provision is to be made by such new bishop (c) ; his 
“ option ” of receiving an assignment of a benefice instead, is now 
abolished (d). 

He may retain and qualify eight chaplains (e). He is " enthroned,” 
whereas a bishop is “ installed ” (/). 

733. It is his duty, primarily, to confirm the election of bishops 
(when the procedure is by congi d’Uire), and to consecrate them, 
failing which he is liable to a prammire (g). He also is required 
to consecrate suffragan bishops (h). 

He is entitled to receive from every bishop holding office within 
his province the oath of doe obedience (t), and this oath may still be 
taken during the consecration service (k). 

He may consecrate persons to the office of bishop for the purpose 
of exercising episcopal functions elsewhere than in England, and in 
that case he may dispense, if be thinks fit, with the oath of due 
obedience to the archbishop ( 1 ). 


(q) B. V. Torh {Arthhithep) (1888), 20 Q. B. D. 740. 

(rj ^ Pluralitiea Aot, 1838 (1 & 2 Tiot 0 . 106), e. 111. 

(«) Pubho Worship Begulaticni Act, 1874 (37 & 38 Yiot. 0 . 86). 

(Q 1 Bl. Com. 380 ; and see p. 408,iXMZ. 

\a) See p. 390, poit, 

b) Ae to lapse, see p. 690, poet. 

c) 1 Bl. Oom. 381, citm|; (jowel. 

d) EcdlesiaBtioal Oommissioners Act, 1840 (3 A 4 Viet. 0 . 113), a 42. 

.) Goddlpbin, Bmliertoriuitt Oanonicum, p. 21. 

'/) Ibid. 

p) Stat. (1633) 86 Hen. 8, c. 20, as. 4, 6; B, v. OatUt/rhay (AreM««6ep)> 
riml 8 S. B. 603 and see p. 396, pot. 

'A) Btat. (1634) 26 Hsn. 8, a 14, sa 8 — 6 ; and see p. 404, post. 

,0 The form of oath k wen in the (Minal, ana is as followa: ”In the 
name of Qod. Amen. A A. B., ohoeen bishop of ths shundi and see of K- do 
profew and promiae aU due lOTerenoe and obsoiencs to tiia axcUndM^ and to 
the mettoMitioal ohiptoh N. and to thm auooeaaota : So http me CM. 
through demui Ohrist" 

(A) CaerioalSubsmiptiaA Act, 1866 (28 A 29 Viet, a 122), s. 12. 

(Q Colonial COergy Act, 1874 (37 A 38 Viet 0 . Tfyo. 12 ; and asa atat. (47t6) 
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Hit UomM u aeoMsar; in ander that ooloaial and aa^htki 
other idagy may offioiato ia his ipmvinoe (m). ' 

7^. An andibidiop is also styled metropolitan, and it has been 
^estion^ whether there ia any diderence between the two titles. 
He is said to be called archbishop as being chief of the other bishops, 
and metropolitan *' in respect of the number of the cities or cathedral 
ehorches where the bishoprics are ** (n). 

The Church authorities have no power to confer titles, ecclesiastical 
or otherwise ; that belongs solely to the Crown (o). 

734. The Archbishop of Canterbury has the following special 
privileges: — ^To crown the Kings and Queens of England (p); to 
giant certain licences and dispensations throughont both pro- 
vinceB( 9 ), as for instance, special marriage licences (r); and to 
confer degrees (<). He has the special style of ** Primate and 
Metropolitan of All England ’’ (t). He is a Lord of Parliament (a) 
with a seat in the House of Lords, and precedence next after 
the Boyal Family and the King's ecclesiastical vioe-gerent (b), 
and before the Lord Chancellor (c). He may have prelates to be 
Ills officers (d). 





Special 
privilogdfi df 
Arohbuhop at ' 
Oantarbur/. 


26 Geo. 3, o. 84, repealed by Statute Law Bevisiou Aot, 1875 (38 k 39 Yiot 
c 66), 8. 2. 

(m) Oolooial Clergy Act, 1874 (37 k 38 Ylot. o. 77), •« 5. 

(ft) Gtodolphin, Bepertorium Canonicum, p. 15. 

(o) Ktd ▼. Smith (1875), 1 P. D. 73, P, 0.,^ Lord Oairna, L.O., at p. 75, No 

ecclesiastical title of honour or dignity and no pre-exninenco or ooeroire power 
can be validly conferred otherwise than under the authority or by the favour of 
the Sovereign (Ecoleriastical Titles Act, 1871 (34 k 35 Yict. c 53)). The 
archbishops are both entitled to he addressed or referred to as Grace/' 

" Primate," ** Most Beverend " ** by Divine Providence," “ By Divine 
Permission," ** My Lord Archbishop," by the grace of God, •* Father in God " 
((k)dolphm, Bepertorium Oanonicum, p. 13; Burke’s J^eemge). ‘‘By Divine 
Permission " is a style formerly often used by arobbishops » *i well as bisbope, 
but more rarely now. 

(p) 1 Bl. Oom. 381. 

e See stat. (1533) 25 Hen. 6, c. 21, ss. 2, 3, 4, and 15. 

Seet p. 701, post. 

7^ power is a remnant of the Papalauthori^ reserved to the Archbishop of 
Canterbury by atat. (1533) 26 Hen. 8^ o. 21. AsBlackstone Bays, The privil^ 
18 in prejudice of the univeraitieB " (1 BL Oom. 381). The arebbisnop may 
oonfer all the usual degrees, with or without examination, and on the laliy as 
well as the clergy. These depees (whidi are known as Lambeth degrees) 
confer no right to membership of any univeteity. The recipient is entitled to wear 
the academic costume of the university of which the archbishop himself is a 
membeir. The ieea payable are heavy* The Lambeth degree in medicine 
(unlesB conferred prior to the passing of i)i8 Medical Act, 1857 (21 k 22 Yict. 
c. 90) ) gives no qualification to pradlao, and a person so using it ii liable to 
{ibid., 8<*ed. A (10) ; E. v. BaJotr (1891). 66 L. T. 416). 

(t) Godolr^, Bepertorium Oanonioum, p. H. 

(q) Oft. Inti 97 a; Omiae on Dignitieo^ Ecclesiastical Oommissionera 

Act. 1847 (10 5b 11 Yiet e. 108), a. 2. Godolpyn. Bepertorium, p. 18, says ho 
u fixrt peer of the realm, but Oruiso, p, dt^kaysarcnbishqM axid bishops are 

6, c. i0« 8. 3^ that Is, vrhen the oSloe of vice-gos:«a;|^li 
AaiopiosedlQinoe, seeririaFEibuMAabD €)thxb Dimirma ^ 

(4 Bnika’o Peerage, Thblo of Precedenca, > 

Oodolphm, B^Mrtorium Oanonieuinv p. Ik* 
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78S. The Arehtnehop of York daims the spedal pmiliigB of 
crowning the Queen Consort and of beii^[ her chaplain, rat it would 
seem he is not entitled to these privileges as a matter ot.nght, 
although he has sometimes exercised them (e). He has the special 
style of “ Primate and Metropolitan of England" (/), and has pre- 
cedence over all dukes (not being of the blood rojai), being placed 
immediately after the Lord Chancellor!/). He is also a Lord of 
Parliament, and by statute has his allotted seat in the House of 
Lords next after the King’s vice-gerent and the Archbishop of 
Canterbury (jr). 

736. The two archbishops, with some exceptions (h), are of equal 
and independent position and authority ; both are alike subject to 
the King as their immediate superior. The legal decisions of one 
archbishop do not bind the other ; appeals from both are heard and 
determined by the Privy Council (t). 

An archbishop (like other bishops) is supposed by an ancient 
fiction to be wedded to his see {k). Hence by custom he 
still impales the,, arms of his see, his own arms taking the place 
which would ordinarily be occupied by his wife’s (f). He also drops 
his own surname and signs his Christian name and that of his see, 
using the Latin abbreviation (m). He is sued by his Christian 
name with the addition of his name of office. He is a corpora- 
tion sole with perpetual succession (n) and a seal (o). 

The archbishops are dignitaries (p), members of the King’s Most 
Honourable Privy Council, and hold other important public offices. 

737. When a bishop (and it would seem also an archbishop) 
ministers in any office prescribed by the Prayer Book he is a 


A Mtition to be granted these privileges was presented by the then Arch- 
bit^op (Dr. Maolagan) to the Court of Claims held previously to the coronation 
of King Edward YIl, But the point was not decided. His Idaiesty aooeptine 
the suggestion of the Archbishop of Canterbury that Idie Arohoishop of York 
should as a matter of grace be allowed to crown Queen Alexandra. The arch- 
bishop had also made a claim to act for all purposes in place of the Archbishop 
of Canterbury, if absent ; but this was likewise withdrawn : see Wollaston, Casei 
in the Court of Claims, p. 148; and title OoHSTirnriONAL Law, YoL YL, 
p. 334. 

(/) Godolphin, Bepertorium Oanonicum, p. 14 ; and for the history of ths 
struggle for pre<Menoe between Canterbury and York, see Makower, Gonsti* 
tutional History of the Oharoh of England (English translation}, pp. 281 
€i aeq, 

Stat. (1539) 31 Hen. 8, o. 10, s. 8 ; see p. 387, ante. 

^ ) See paragraphs 734 and 735, ante. 

< 0 See Eead v. I^neein (Biehop), [1892] A. 0. 655, P. 0. 

i AQ Gib. Cod. 118. 

f) See arms in Burke's Peerage. 

I ei) Thus, the present Archbishop ol Canterbury signs ** Osntosr/' 

id the ez-Archbu^op of York si gned * * Willelm Ebor.” 

(n) See title CoBPOBA3XOirB, Yol. YUL, p. 306. 

(o) Godolphin, Bepertorium Oanonicum, p. 27. The BodesLaatiiOal Courts 
being now the King's courts, all ecdesimstioal oidinaiies ought to hate tbs 
Kingsenns engraven on Him seal ol oflioe, but the Ardibiidiop ol Oeaterimiy 
may use his own sealGM., p. 28). 

(p) BengMon v. GouSUg (1589), Uro. Elis. 663. 
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minister bound to observe ibe directions givra to the mimstar in tisr.i* 
the rubrics of such office (q). OSiiNto* 

An ai^bishop (like a bishop) has the right to veto certain ttmefthie 
prosecutionB in his diocesan court (r). Choidillate 

The vestments of an archbishop at Prayer Book services are 
the same as those of a bishop (a). These arcy by ancient and TfftowmW 
continuous post^Beformation custom, the rochet, chimere, and 
hood (6). 


738. At the present time the statutory income of the Arch- Bmolomsiiti. 
bishop of Canterbury is £16,000 a year, and that of the Archbishop 
of York £10,000 a year, in lieu of their ancient revenues (c), with 
official residences. 


739. A coadjutor b^hop may, under the Bishops Resignation Oosdjator 
Act, 1869 (d), be appointed to assist an archbishop incapacitated 

by permanent mental infirmity. He performs episcopal functions 
only, the archiepiscopal jurisdiction devolving on the bishop of 
the province who is senior in rank (e). He cannot sit in the House 
of Lords nor sign himself by the name of*the diocese. He is 
appointed by conge d'elire, and does not necessarily succeed to the 
archbishopric (/). 

740. An archbishopric may become vacant by death, deprive- B«rign»tUm 

tion (^), translation (h), or resignation (i). archbishop. 

A resignation must be made to a superior (k) ; an archbishop 
therefore can resign to none but the King himself (f). The fact of 
the resignation and the date from which it is to take effect are 
declared by Order in Council. If the terms of the Bishops 


(q) Bead y, Lincoln {Biehop) (1689), 14 P. D. 148. 

(r) See p. 407, post. 

(а) See p. 402^ poet; and as to post-Beformation Cuetom, p. 376, ante. No 

distinctive vestment or omainont was directed for an arcliLlshop by either of the 
statutory Prayer Books of 1549, 1552 or 1662, or the Ordinal of 1550* By the 
rubric of 1552 archbishops and bishops are coupled together, and required to 
**have and wear a rochet.*’ There seems to be no legal autaoxity for the use 
now of the pre- Reformation orchiepisoopal cross, and post-Beformation custom 
is arainst it* > 

(б) See p. 402, poat The use of the cope at Prayer Book services died out 
nearly 200 years ago. There is no legal decision as to the vestments of a bishop. 
As to custom, see p. 370, awfe, and p. 402, poet 

(c) Ecclesiastical CommissionerB Act, 1836 (6 ft 7 Will. 4, o. 77) ; Ecclesi- 
astical OommissionerB Act, 1860 (23 ft 24 Viet. c. 124). 

(d) 32 ft 33 Viet. c. 111. The stipend is £4,000 a year for Oanterbury and 
£3,000 a year for York. 

(e) Ibid., s. 12. 

(/) Ibid., SB. 8—13. As to coadjutors to diocesan bishops, see p. 405, 
poet. 

M 1 BL Com. 382. 

(k) It becomes void on confirmation to the new see {Svans v. Atkwith (1627), 
W. Jo. 158, 160, 162. 

f it becomes void on the date fixed by His Majesty. 

Oib. God. 822. 

t Bl Com. 382. Such resignations are very rare, but an ms t auee has 
leoeatly ocourred in tixe case of ArwbiahM^ Mada^n of York. The Older in 
Couneil made on that occasion is set out hi Londoii Gacette, 1906, ToL 
p. 9741. 
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Besignatiim Act, 1869. are complied irith, aa archbiebop is eatifled 
to a retiring pension of one-tbird of the revenoe of hie see of 
j 92,000 a year, whiohever is the greater, and may have a y kn ed 
to him for his nse for life any official residence occnpied by 
him (m). 

' 741- When an archbishopric is vacant, the dean and chaptw of 
the metropolitan Church are the '* guardian of the spiritualities,*’ 
not the King or the other archbishop (n). Their duties continue 
until the nevr archbishop is elected and confirmed (o) (or appointed 
by letters patent) ; they have the power of receiving presentations 
of, and of admitting and instituting to, benefices ; but cannot conse* 
crate or ordain or present to vacant benefices or confirm a lease (p). 

During the vacancy of the see of Canterbury, the dean and 
chapter, as guardian of the spiritualities, are empowered under tiieir 
name and seal to grant all such licences and dispensations through- 
out both provinces as may be granted by the archbishop under tho 
Act concerning Peter’s Fence and Dispensations (a). 

* Sub-Sect. 3 . — Convocation. 

742. An ecclesiastical convocation, as now known to the law, 
is a representative assembly of the clergy (h) of a province, sum- 
moned by a mandate of the archbishop issued in pursuance of the 
King’s writ in that behalf (c), for the purpose of transacting such 
ecclesiastical business as may be committed to it by the King (c). 

There are two convocations, one for the province of Canterbury, 
the other for that of York (d). 

It is to be observed that a convocation in England differs con- 
siderably in its constitution from the synods of other Christian 
kingdoms, these consisting wholly of bishops (d), whereas with us 
the convocations are more in the nature of a parliament — all the 
beneficed clergy having representatives therein, who share with the 
bishops and other dignitaries such rights as the convocations 
possess (d). 


(m) Bishops Besimation Act, 1869 (32 33 Yiot. c. Ill), made perpetual by 

slat. ( 1875 ) 38 & 39 Viot o. 19 , which latter Act, but not tho former, is repealed 
by Statute Law ib&Tision Aot, 1863 (46 & 47 Yict c. 39 ), ached,, which achedule 
is repealed hf Statute Law Bevisiou Act, 1898 (61 & 62 Viet. c. 22 ). 

(n) Godolpmn, Bepertorium Oanonicum, p. 41 ; 2 Boll. Abr. p. 223 . 

Co) Gib. Ood. 114 . 

(p) Godolpbin, Bepertorium Oa&onioviin, pp. 21 , 40 , Ab to guardian of tho 
tami^nlitiea, Me p. 408 , post 
(ol 8 t«t ( 1533 ) 25 Hen. 8 , c. 21 , s. 15 , 

(b) 1 131 . Com. 279 . Only lieneilced olexOT and members of chapters have 
votM. Certain dignitariee are members ex offieiov 

Stat ( 1533 ) 25 Hem 8 , c. 19 ; see p. 391 , poet. See also Address of House 
of Oomiaoxifi in which the Lords conci^red, 1 ^ 9 . 

(il) 1 Bi Com. 279 . Fot the early history of oonvocatiofi, see ibid . ; Lathbury, 
lliston^ of Convocation, 77 — 117 ; and if, v. Torh {ArekUehop) ( 1 ^), 20 
Q. B. t). 749 . Early in tlm ^gn of Edward XU. the clei^y began to aMonble 
pursuant to the iCing'e writ in two provincial oonvocationa for the pixxpose of 
la:aiiig thomotWes and tMiMotiug the King’s business. These parlluiiOTtaiy 
4 Kmvoeatioiis must not be utilised (in pre-Bmonnatiou ^es) with the wnqU 
aetioal proviikdai synods which .wine summoned by psjMl lagatea orira ' ' 
iSme, without the King’s writ (see Bishop Kennett^ KoMcmastical 



PMKP tL^Tm or 

fbB legal |K>niioa of &e oonroci^ons wm depends upoiik 
Aet of Submissioii of the clergy (s)» by which it Iras provided tl^ 
the clergy cannot assemble in convocation without the assent of the 
King, nor make canons without the King's licence, nor execute 
any canon without his assent, and not even then if such canon 
offends against the royal prerogative, or the common or statute 
law, or any custom of the realm ( f). 





Aotet ^ 
SqIhIiM^ 


743. Each convocation is summoned pursuant to the King's SomnKaisd 
writ, which is addressed to the archbishop, commanding him to 
call together with convenient speed, in lawful manner, the bishops, ^ 
deans of cathedral churches, archdeacons, chapters and colleges, 
and the whole clergy of the province, to appear before him at a 
convenient place (< 7 ). These writs are issued at the same time as 
the writs for Parliament. 

The archbishops then issue their mandates. The Archbishop of 
Canterbury addresses his mandate to the Bishop of London, reciting 
the royal writ, and requiring him to cite the other bishops of the 
province, and by them the rest of the clergy. , The Archbishop of 


pp. 14, 149, 15()j^ asd in which the affaire of the Ohiiroh wore dieotmeed 
and managed ^ese were generallj held out of Parliament time {ibid», 
p. 14), and were indifferently called eynode, convocations, congregations and 
councilfi, and the legate or archbishop retained the power to summon them 
at his pleasure down to the date of the Act of Submission (Lathbury, History 
of Convocation, p. 111). It is sometimes stated that *'in convocation 
(meaning thoreby the State con vocation) the clergy not only passed canons 
with the Kuig's consent, but taxed themselvee*' {R. v. York {Archbuhep)^ Bimra)^ 
But it is very doubtful whether the pre«Ee(onaation clergy ever considered 
themselves as sitting in a State convocation, when they passed canons, and 
me-Beformation canons certainly did not require the royal assent (see 
Kennett, Ecclesiastical Synods, p. 149), though their reception and use, if 
repugnant to the laws of the realm, might be prohibited by the State {Case of 
Convocations (1610), 12 Co. Bop. 72 ; soe p. 377, ants). It appears from the 
records, however, that Church and State b^ness was very muon mixed up in 
the 16th century meetings of the oonvocation of Cantwburv ; but there seems 
to be no authority to prove that canons wore passed in the State oonvocation 
called by the royal wiit. The assembly might well have been a State oon- 
vocation under the King's writ for taxation purposes one day, and an 
ecclesiastical synod summoned by the arohbishopor papal legate for canonical 
purpoM the following or even the same day. This state of affairs came to an 
end with the Act of Submission, whereby the royal sumemacy was acknow- 
ledged (Lewis, Beformation Settlement, p. 169, a. 891 lliuji, w ecclesiastical 
bunness became the King’s business. Oanons were to be made in the State convo- 
cation only, and the independent provincial synods ceased to meet (Kennett, 
Eocleeiastical Sjpods. p. 201) ; indecSl, anoording to some authorities, they became 
andazestill *'iUegal assemblies" (see Lathbury, History of Convocation, p. 116). 

Of recent years voluntary assemblies ** eo^ate^’ to the convocations called 
«« Houses of Laymen** and ** The Bepiesentative Cfhurch Council " have been 
formed, but, as these are unknown to ^ law, they do not oome within the 
ope of fliis work. 


(e) Stal (1638) 26 Hen. 8, e. 19. 

f ) (kue 0 / OonvocaHom, mpra. It is thought that the Aot of Submissien 
, ^ this decision do not prevent the convocations, when U^gaBy assembled^ 
from disouasing matters it general .eodesiastical intereM or from peelbig 
leaoliiSflsis, and this both ccmvocations fre^^ Sa6htesolutionB,heirivi^ 

are not Undijog on either clergy or ifoesumaldy H is not 

^*bmlnsea*^ 

She form of writ iemed by Qnemi IHidona to ^ Archbishef ' ^Tctfk ie 
CeTwifeln therepmrtof v. York [ArehHshop) {ms), 20 a 
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Conatito* 
ttonofttae 
(3tiinhlnto 
PravlnoeB. 

Bishop’* 

oiUitm. 


Kleetion of 
prootort. 


Upper end 

Lower 

Houiee, 


York Bends his mandate to each bishop of his province direct, 
requiring him to cite the clergy (fc). Daring a vacancy in an 
archbishopric the guardian of the spiritaalitioa can issue the 
mandate (i). 

Next, in the province of Canterbury, the Bishop of London issues 
a citation as provincial dean to the other bishops of the province, 
reciting the archbishop’s mandate, and citing and admonishing 
them to appear at the place appointed, and that they each of them 
in their turn shall cite their clergy (k). 

The bishops of both provinces then issue citations to the dean to 
appear personally and the chapter by one proctor ; they also issue a 
citation to the archdeacons commanding them to attend personally, 
and to secure the attendance of the clergy by the proper number of 
proctors. 

744. The deans and archdeacons bold elections for proctors. 
The president of the convocation of the province has the right of 
deciding whether a person who has been elected is disqualified, and 
no mandamus will ^ie to compel him to admit the candidate to 
convocation (f). Non-residentiary prebendaries are entitled to 
vote at the election of a proctor for the chapter (m). 

The beneficed clergy (which term is taken to include perpetual 
curates, but not stipendiary curates) (n) are by ancient custom 
entitled to vote for proctors. 

745. In each convocation there is an upper and a lower 
house (o). The upper house consists of the archbishop and the 
diocesan bishops of the province (o). The upper house of Canter- 
bury has now twenty-seven members, and that of York ten 
members ( p). The lower bouse consists of deans of cathedrals, 
archdeacons, the proctors for the chapters, and the proctors for the 
parochial clergy (q). In Canterbury the Deans of Westminster and 
Windsor are added (r). In York, on account of the small number 
of diooGSOB, the beneficed clergy in each archdeaconry elect two 


(A) The fonn of mandate addressed by the Archbishop of York to the Bishop 
of Durham is also set out in the re^rt of B. v. York {Archhitkop) (1888}, 
80 Q. B. D, 740, 742. 

(t) Wilkins, Concilia III., 871. This was done in the year 1644 {Und.), 

it) For idl these forms, see Pearce, Law of Convocation. 

(/) B. V. York {Amhbithop), tupra. 

(m) Randolph v. Milman (18s£l, L. B. 4 0. F. 107, Ez. Gh. ; Eoolesiastical 
Commissioners Aot, 1840 (3 « 4 viot. o. 113), s. 61. 

(n) Tbs royal writ diiMts the archbishop to summon the whole olergy, in 
lawful manner. Stipendiary onrates have come into being sinoe the form of 
writ was settled. Th^ have never been admitted to vote (Journal of Con- 
Tooation, *1867, p. 360). Before self-taxation by the olergy was abolished, at 
any rate before stat. (1633) 26 Hen. 8, e. 19, they would seem not to have 
been wanted, as only (derioal freeholders, that is, persons taxable, were suitable 
to the aasembly. 

(o) i BL Com. 279. Softrakan bishops do not sit in the npper hou^ but if 
elected may sit in the low«r ; see Joumala and Ohronidlea of Convocation. 

(p) See p. 384, ofite. 

« m 1 BL Oom. 279 ; 8 Stephen, Commentariea, I4tii ed., p. 697. 

' ■^) For fnxihar detaila, aSsS a complete listof ohaptara and asohdeeoesttlss 
w g WBSPted. lee (Bergy lash 
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prootor8(t). The lover house of Canterboty now has about 170 
members and that of York about 86 members (a). 

746. The persons who have, since the Act of Submission, pro* 
sided over the whole convocation of a province — in the absence of 
the King — are the King's vioe>gerent (b), the vice-gerent’s represen- 
tative (c), the archbishop of the province (who is the usual president), 
and a bishop of the province (d). 

The president of the upper and also of the lower house is called 
prolocutor (speaker). The prolocutor of the lower house is chosen 
bj that house, and presented to the upper house. Like the 
Speaker of the House of Commons, he is the intermediary between 
the upper and lower houses (e). 

747. A convocation, when assembled, is bound by the Act of intoma) 
Submission, and is also regulated by a number of ancient and TegnUttoas, 
modern rules as to its own procedure (/). Prayer Book services 

may be read in either convocation in Latin (y). 

748. When the Grown desires the advice of the convocations on 
matters ecclesiastical, “ Boyal Letters of Business ” are issued, 
by which His Majesty states the matter or matters to be con- 
sidered, and authorises the convocation to “ debate, consider, 
consult and agree ” thereon, and after mature debate etc. to 
present to the Crown a report in writing (/t). Taxation of the 
clergy, which was originally the only business of convocation 
when general ecclesiastical matters were dealt with by provin- 
cial and other synods, now forms no part of it (i) ; it being 

(d) 2 Stephen, Coinmentarios, 14th ed., p. 597. 

(a) For further details, and a complete list of chaplors and archdeaconrios 
represented, see Clergy liist. 

(5) See Oullier’fi Ecclesiastical History, Vol. II., 117 — I 

(c) See Wilkins, Concilia HI., 803, 809; Eathhury, Histiiry of OonYocatioOi 
128. liord Cromwell was Henry VIII. ’s vico-gerout and vicar-goueral, but no 
successor to him was appointed ; see p. 387, anU» 

(d) The Bishop of Loudon presided in the Convocation of Canterbury in 1804, 

Ho was amtoinU'd by a second royal writ; see Hatiheation of the Canons of 1G04 
by James 1. (Homibes etc., 1816 ed., p« 518). 

(f) See 4 Co. Inst., 322. 

(/) It also has a lormiuolo^ in some cases peculiar to itself, but apparently 
chiefly founded on that of railiament. Thus the speaker is proloauU^^ an 
adjourament a coniinuaticn, Kennett says the terms (used for *' resolutions ”) 
gravamina deri and articiUa reformalionU are terms of the State convocation, 
not of the synod ( Boclesiastical Synods, n. 16Sh Convocation also has a special 
prayer which is never to be omitted and whicn contains the following passage: 

“ we who according to the Order of our Holy lieformation have delibeiafely 
and with good reason renounced the errors, corruntions, and superstitions, as well 
as the Papal tyranny which once prevailed ^ ; see Fvnrn Preewm British 
Huseum “ 3406, o. 31.^’ 

{a\ Stat. (1662) 14 Car. 2, c. 4, s. 18. 

(A) For forms, see Cardwell, History ctf Conferonoss, p, 443; GhronioUl of 
Convocation, Lower House, Canterburyp 1872, p. 240; and Joyce, History of 
Convocations, p. 142. 

(i) Sdif-taxation bv the clergy was diaeontinued about the year by a 

verbal sad wholly infonnal agreement between Archbishop Sheldon and Lord 
dsfendoa (if. vTTorJk {^Afdihi»hop) 20 Q. B. D. 740^ 746 ; stot (1063) t# 

Car. 2,0. 10) ; sad thus tlm origiiiid ratofi dTlfrei^ the convocations disai^eoind^ 


nKI».4, 
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SaoT. i. now {k) fudged more advantageous to include tbe detgjr in the 
Chmstlbi- money mils passed by the Commons, and to allow them, on 1b» 
hand, to vote for members of Parliament — a privilege that 
wium into j| 0 j. formerly belong to them. Hence the convocations have 
mttacea ceased to exercise any legislative power (i^. 

^e npper house of convocation is not entitled to act as a court 
of appeal (m). 

Oanonido 749. Canons duly made by the Crown and the convocations^ 
not bind since the Act of Submission, bind in re ecclesiasticd all the clergy, 
including, it would seem, curates who have no votes (n), but they 
do not proprio vigor e bind the laity (o). 

PrWiiege of 750. The present convocations being the successors of the pre- 
membera. Reformation convocations, their members are possibly entitled 
to the benefit of privilege from arrest or molestation in “ coming, 
tarrying or returning,’* in the same way as members of Parlia- 
ment (p), although the reason for the grant of the privilege no longer 
exists (g). 


From 1666 to 1688 the meeting were merely formal. In 1688 aotirity revived, 
letters of businoas being iaauea in 1689, and continued till 1717, after vhich, 
owing to the turbulent liehaviour of the lower house of Canterbury, no business 
was placed^before the convocationa for about 160 yoais. After 1717 they were 
rogularly miTnm pped and assembled, and passed complimoutary addresses to 
the Crown, but w(?l’.e at once prorogued. There were, however, occasional 
discussions as m 1741 ,“ and 1847. In 1861, for the fiist time after the 
interval, the Crown again on the Convocation of Canterbury a licence 

U) make canons, but these, altSb'^gb drafted, were never confirmed, and shortly 
after, the same licence was given the Convocation of York. In 18TJ royal 
letters of business wore granted W Queen Victoria for the discussion of the 
Ritual Commissioners* Final Report Since then much business of a deliberative 
character has been done by the conv(^^i^>u8, and canons have boon passed and 
confirmed by the Crown ; but these latV®** un to the present been only for 
tlie pur|>o6e of bringing the canons of ^uto harmony with the statute law 
(see Journals of Convocation). Bishop Burnet says, “no business can be 
undertaken in convocation unless it has specially proposed to them by 
inyal licence ** (History of his Own Time, VoA PP* 

f A) Since 1666 ; see p. 393, ante, 

(l) 2 St^hon, Commontarios, Mth od., p. All legislative power is now 

Tost^ in rarliament ; see p. 383, arite, e 

(m) lie Qorham v. Exeter (Biehop) (1860). 6 

Hen. 8, o. 12, s. 9, was held to be repealed by (1^33) 26 Hen. ^c. 19. 

Appeals in all cases, whether they touch the King Bo to the King in 

Council (t6td., at p. 677). 

(») Aficid/eftwv.CVo/fs(1736).2Atk.660,669,on, e principle of parliaTnente^ 
elections, as to which Ijotd Hardwicke says it is i: PossiBle for all to join and, 
therefore, our constitution has fixed it in Se more w who have a right to 

Wad the lest ; but Sir B. Goioe save the dergy are® bound for this that 

they all either by representation or'in person are (Cbae of Convocatwne 

(1610), 12 Oo. Rep. 72, 73), which was no doubt true ^is day; see p. 392, ante. 

(o) Middletm v. CMU^ evpra; and see p. 379, ante, 

JP) ® cT 1 . See title PAiujtAMBWf ** oa * 

^ (9) The pnvilege is said to have been granted riwgy m the State 

vtmvocation had shown their readiness to grant subsic Bos (Lathbujy, 

Umory of Oonvooation, They were time perfilP”*^^ ^ 
ltel!iiainent--^utieB which Buriiament itself Bishc- 

«lr . I . 
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7SL A ooQToeatioii u ^KWogned or disBOlved by Boyal mtt 
addressed to the arehbishop, who in obediwoe thereto issnes hil 
mandate to the like effect (a). 

A convocation has also been considered to be dissolved by 
the demise of tiie Crown (b), and also by the dissolation ol 
Parliament (c). 


4isX !S 3i£i 

GbanIrlwB 

IkMtem 

otMtatioa. 


8bot. 5. — Constitution of the Church into Dioeeeee, 

SuB-SxoT. Biouu. 

752. A diocese is a legal division of a province and the oiratiit Xtefinition ol 
of a bishop’s jurisdiction : it is divided into archdeaconries, each ^^ooete. 
archdeaconry into rural deaneries, and each rural deanery into 
parishes (d). 

The boundaries of the dioceses have undergone many alterations, Bottndariea 
both in ancient and modern times, necessitated by the creation of 
new dioceses, the suppression or union of old ones, and the transfer of 
districts from one diocese to another. The most important changes 
since the Reformation have been made in the reigns of Henry VIII. («) 
and Queen Victoria (/), and new sees continue to be founded from 
time to time, a separate Act of Parliament being passed on each 
occasion. When portions of a diocese are transferred, jurisdic** 
tion over them goes to the bishop and ecolesiastical courts of ibe 
diocese to which they are transferred (^). 

Certain portions of dioceses, called peculiars, are, except for certain PasoKmi. 
purposes, exempt from the bishop’s jurisdiction ( 4 ). 


(a) Por forms, see Pearce, Law of Convocation, p. 109 ; Ohioniole of Oonvoca. 
tion, 1874, cited in Joyce, History of Convocations, p. 178. The writ of dissolution 
redtos that ^*by the advice of Our Council Wo have thought ht that the 

§ resent Convocation be this day dissolved,*’ and command in g the archbishop to 
issolve or cause it to be dissolved, and to signify on ’Its Majesty's part to 
all the clergy that they be intent and obedient to this command. 

(y Lathbury, History of Convocation, p. 873. This was formerly the rule as 
to rarliaineut, and, as in other matters, the convocations followed Parliament. 
Since 1707 the rule as to Parliament has been changed and Pdrliamont 
continues to sit after the demise of the Crown (Succession to the Crown Aot, 
1707 (6 Ann. o. 41), s. 4 ; Representation of toe People Act, 1867 (30 31 

Viet, a 102), s. 61). Although no corresponding Acts seem to have been passed 
in the case of the oonvocationB, oonvoeauon continued to sit after the demise of 
Queen Victoria. 

(c) This seems to be in aoootdanoe with the ancient custom of convoca- 
tion, and if so the rule cannot be ohang^ without an Act of Parliament An 
bpinion to the coDtraiT was 6X{>ressed in 1640 (in very troublous times), and 
convocation sat after the dissolution of Parliament, and passed seventeen canons, 
whi^ have, in consequence, ever since been held to be of nO binding force, and 
were dedaxed to be so by stat. (1661) 18 Car. 2, st. 1, o. 12; see p. 380, ante; 
and jB. V. Toth {Archhwhop) (1888), 20 Q. B. D. 747. 

(A Co. 3Utt. 94 a ; Bodesiastical QOttijtxussioners Act, 1886 (6 dt 7 Wall* 4« 
e. 7^. For ^6 names of the dioeeeee as they exist At presSnt, see p. 864, 
onfs. 

(e) flee p« 888, ante. 

See p. 884, ante. ^ , 

u) OoiuiiiwttOiiers Aot, 1836 (6 ft 7 WilL 4, c* 10$ 

IftSMaetical Jurisdiction Act, 1847 (to ft 11 Tioi e. 98), conf' [ ty the 
Iaws Oemtinuanoe Aot. 

1^) As to peculiars, see p. 411, peel. 
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Sub-Sbot. 2*— -J9i»Aope. 

(i.) DefinUi^ and QualificaUimi. 

763. A bishop is a legally ordained minister of the Word 
appointed by the Crown, who, under the supremacy of the Crown 
and the supervision of the archbishop, is ''chief in superin* 
tendency ” (t) in matters ecclesiastical within a diocese. 

A bishop is also called " Ordinary ” in some Acts of Parliiment, 
" as having ordinary lurisdiction in causes ecclesiastical (A:), " imme- 
diate to the King ” (Q. He is also called " Prelate ” (m). 

754. No man can be a bishop unless he is fully thirty years 
of age (n), and duly appointed and consecrated according to the 
statutory rules (o). He must be a godly and well-learned man, 
and has to be vouched for as such by two bishops (p). He must be 
able to say that he is truly called to this ministration according to 
the will of our Lord Jesus Christ and the order of this realm. 
Also that he is persuaded that the Holy Scriptures contain 
sufficiently all doctrine required of necessity for eternal salvation 
through faith in Jesus Christ, and that he is ready to drive away 
all erroneous and strange doctrine contrary to God’s word (a). 

(u.) AppoiniTMnt 

755. The Kings of England were anciently the founders of all 
the bishoprics in England ; so also the bishoprics in Wales, which 
were founded by the Princes of Wales, became annexed to the Crown 
of England (&). Hence all bishops in England and Wales are, in 
all cases, appointed by the Crown ; in other words, bishoprics are 
royal donatives (c). The BLing appoints bishops in two ways : (1) by 
royal letters patent, (2) by royal letters missive and conffi d'elire (d). 

756. After the King’s assent to the election has been signified 
to the archbishop of the province, the latter subscribes his fiat 
confimatio, giving commission, under archiepiscopal seal, to his 
vicar-general to perform all the acts requisite for perfecting the 


i f) Godolphin, Bepertorium Oanouioiim, p. 23. 

Ibid,, p. 23. In the civil law, from which the word is taken, crdinarim 
signifies any judge au^orised to take cognisance of causes proprio buo jure, and 
not by way of deputation or delegation. 

(0 Ihid\, p. 32. 

(m) See stat. (1523—4) 17 Edw. 2, st. 2, o. 14. 

(n) Preface to Ordinal (stat. (1550) 3 & 4 Edw. 6, o. 12; stat. (1562) 5 ft 6 
Edw. 6, 0.1 ; stat. (1662) 14 Oar. 2, c. 4). By the Boman canon law this rule 
applied to all presbyters (^cept in emergencies), thirty being the age at which 
our Lord was baptized and be^ui to preach (Dist. 78, c. 3). 

(o) See foUowing paragraphs. 

(p) Oxdmal, whida is statutory under stat. (1662) 14 Oar. 2, c. 4, Mort 
Eeverend Esther in God# we’* (uiat is, two bishops) ** present unto you this 
godly and weU4eamed man to oe ordained and consecrated bishop.’* 

(o) Ibid. 

(5) Co. litL M a, 97 ; stat. (1350-1) 25 Edw. 3, st. 4 ; stat (1390) 13 Bio. 2, 
iiftAe.2; stai (1532) 24 Hen. 6, e. 12; stat (1533) 25 Hen. 8, c. 20. 
to Godolphin, Bepertorium Oraonioum, p. 24 ; 1 Bl. Com. 376. 

^994^ the methods of appomtment, see title CkmsriTUSioirAx Law, Tol. VL» 
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cimfiraution («). The rioar-general, in die Mohlmhop's nuae, Mettl. 

isBoes « citation, eommoning sU opposere ot the election to make 

thw appearance at a certain time and place, then and there to offer doatfiM 

their onjeotionB, if they have any(/). At die time and place ffjHmhtita 

appointed the proctor for the dean and chapter exhibits the royal 

assent and the commission of the archbishop to the vicar^general, 

who accepts the same ; then the proctor exhibits the proxy from the 

dean and chapter, presents the elected bishop, returns the citation, 

and desires that the opposers may be thrice publicly ctUled ig ) ; 

which done (h), and their contumacy accused, he desires that, in 

panam contumacia, the business may proceed, which is ordered in 

writing by the vicar-general. Then the proctor presents a 

summary petition, which states the whole process of election and 

assent, and desires that a time may be assigned him to prove it, 

which the vicar-general admits and decrees (t). After wis, the 

proctor again exhibits the royal assent, with the elected bishop’s 

assent, and the certificate to the archbishop, desiring a time 

to be presently assigned for final sentence, which the vicar* 

general decrees. Then the proctor desires that all opposers may 

again be thrice publicly called ; which done, and none appearing 

or opposing, they are pronounced contumacious, and a decree is 

made to proceed to sentence by a schedule read and subscribed by 

the vicar-general. Upon this the hishop takes the oaths of allegiance 

(formerly of supremacy), against simony, and of obedience to the 

archbishop. After thw the vicar-general reads and subscribes 

the sentence (k). 

Next after the confirmation follows the consecration of the elected OonsecnMoa 
bishop in obedience to the King’s mandate, which is solemnly done 
by the archbishop with tho assistance of two other bishops (1). 

The consecration must be in the statutory form, otherwise it is 
apprehended that it is invalid (m). 


(e) Oodolphu], Bepertorium Canouioum, p. 25. 

(/} Ab to what objections can be sustained, see p. 398, po$t. The apnantor. 
general oallB the opposers by a process called ** triple preconisation." This 
usually takes place in the proTince of Canterbury, at the Church House, 
Westminster. 

(p) As to what objections can be taken, see B, rl Canterbury {Archbnhcp)^ 
[19021 2 K B. 503 ; and p 398, post 

(A) Bee note (/}, supra. 

(t) Godolphin, fispertorium Canonicum, p. 25. 

(A) B. V. Cwnterhury {Archhuhop), HpmpieiC^ Caae (1848b Jebb’s Beport, 
79. Qodolphin, Eeperoriom OanoniQiun, pp. 25, 26, says tne Dean of the 
Arches sabsoribea the sentence. 

(l) Godolphin, Bepertonum Oanonionm, p. 26. 

(m) ^UB, at the be^ning of Qneen filizabeth’s reign there was a doubt 
wlmtlier the statute had been duly complied with in the case of certain bishops 
o! the Beformed C^uroh, so a oondrminjg Aet was passed which enacted that all 
persons consecrated or ordained aocoirding to the confirmed forms should be in 
very deiad» foni also by authority of the Aot declared and euseted to be, and 
sho^ be, archbishops, bishops, priests, ministers, and deacons, and ligAtlJr 
made, ordered, and oonseorated, any statute, law, canon or other thing to we 
oontrary notwithstanding (stai. (1560) S Bliss, o. 1 ; stsdutory artide 36}; 

•ee stat (1536) 28 Hen. 8, a 16, a 3. Xhiedoes not aSeot the question «s to 
^riietlioar persons otdained by non-episoopal lonns weresalSd ministeris Alkd Oould 
hoidli ri^ ^ y whether persons ordamed under the statutory onl^aill were 
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I'itnm of 
#bhop*olect 


Objeotiont to 
confirmation. 


The oereiDonj must always be performed do some .Sundays or 
holy day (n). , ; 

7 $ 1 . There is no mention in the statute (a) of any examination 
or inquiry by the archbishop, who is directed to confirm, the 
election within a period of twenty days (b), nor does the statute on 
the face of it in terms contemplate or directiy or indirectly suggest 
that the archbishop can in any way question the fitness of the 
person nominated by the Grown, unless such power is involved in 
the use of the word “confirm ”(c), hence the archbishop is merely a 
ministerial agent, and has no general right of questioning the 
fitness of the King’s nominee (d). Further, the archbishop is not 
compellable by mandamus to consider objections in order to inform 
his mind as to the fitness of the bishop-elect (e). 

1 

758. No objection can be taken to a bishop-elect, in answer to the 
triple preconisation in the confirmation ceremony, on the ground 
of heresy or unsoundness of doctrine, and no mandamus mil lie to 
compel the archbishop to hear and determine objections of that 
nature (/). Objections are only allowed on two points, namely, 
that the election had been defective in some matter of form, or 
that the person presented for confirmation is not the person on 
whom the choice of the Grown had fallen. Such objections, if 
well founded, entitle the archbishop to rectify any informality in 
the form of the election, under the peculiar power which he 
has to Bupply the defects, whatever they may be, in the elec- 
tion (g). If any person has any other objection to make, or thinks 
the choice of the Grown erroneous, it is bis duty to apply at an 
earlier stage than confirmation. He should petition His Majesty 
not to issue his mandate for the confirmation (h). The archbishop 
has jurisdiction to issue a citation requiring objections to be delivered 
before the confirmation, and he may consider such objections at a 
meeting in chambers prior to the confirmation (t), but it is doubtful 
whether the strict form and order of the proceedings, which have 
been in use since 1584, can be departed from (k). 


(n) Ordinal. 

fa) Stat. (1633) 26 Hen. 8, c. 20. 

(6) The penalty for faihire or refusal to confirm is a prannunire (thid., 
». 6). 

(c) i?. V. CanUrlwry {ArchhiBhop)^ [1902] 2 K. B. 603, per Lord AiiVBESTOOT, 
O.J., at p. 640. 

(d) im. 

(a) Jhid., at p. 639. 

If) Ibid,, per Wbight, J., at p. 562 ; B. v. <^inierhury(Arohb%Bhpp) (1S48). 
Jews Baport ; Templde (Ik*) Case (1869), TtVnes, l)ecexi^er 5, 1869; 

(Dr.) Case (1629), 6 State R. (k. B.) 427, n. QA 

(g) B* V. CSanterhury (ArchbMqp), supra, per Okipps, K.O., yicar^Qenendi st 
p. 5X0. - 

(jk) Templ^ (Dr.) Case, evpra^ per Sir TbavAos Twibs, Yioar-GeneraL 

(») B. V. Omterbury (ArcXeiehep), eupra. 

(k) See (Dr^. Doige, ewpra, psr Sir Martin, ]>aa3ti of 

Arches, who thought p. 428}: Since 26 Hen. 8 we prooeed 

in a strict form of. ^oh':he {the Yioar^General} hath a copy ana from 
which he doth not sworye and this doUi differ mm the canon law ete. ; 



Paht IL-^s CoN8rjnMitiir’cw’'«t» OHinum or BnoulKO. 


769. If the Sing appoints bj letters pst6Oi<0« tlien his nos^s** teot^e. 
tion and presentment is made to the same aiehbishop or bishop at Osaiiltih 
in the case of the signification of w election by the dean and 
chapter (m), and in like manner he directs the consecration of his 
nominee under the penalty of 9,pramunire (n). whwesss. 

lit 

760. The archbishop issues his mandate to the archdeacon Iniislli^i^^ 
of his province to instal the bishop elected, confirmed, and 
consecrated. The bishop (or his proxy, which is usual) is intro- 
duced by the archdeacon, in the presence of a public notary, into 

the cathedral church, on any day between the hours of nine and 
eleven. He first declares his allegiance to the King (o), and then 
the archdeacon, with the canons, accompanies the bishop to the 
choir, and places him in the episcopal seat, pronouncing the 
customary formula (p). After the divine service proper for the 
occasion, the bishop is conducted into the chapter-house, where 
the archdeacon and the canons acknowledge canonical obedience to 
him ; and the public notary, by the archdeacon’s command, records 
the whole matter in an instrument, to remain as authentic to 
posterity (^). 

761. The bishop is introduced into the King’s presence, to do Homage, 
his homage for his temporalities or barony, by kneeling down and 
putting his bands between the hands of the King, sitting in his 

chair of state, and by taking a solemn oath to be true and faithful 
to His Majesty, and that he holds his temporalities of him (r). 

762. Translation is the transfer of a bishop from one see to Tranaiation. 
another. When the appointment is by cong& (VHire^ the former see 

is not void by the election to the new one, until the election is 


contrd, Temple*a(Dr,) Case (1869), Times, Deoembor 9, 18b9 per Sir Travers 
Twiss, Vicar- General : ‘'There has been no statutory l auction given to 
these forms. They are not obUgatory upon the archbishop. He has been 
pleased to adopt them, and the practice for three centuries has been to use 
them” . compaie IL v. Canterbury {Archbishop'^, [1902] 2 K. B. 603, per Okipps, 
K.C., Yicar-Geoeral, at p. 609. But the ancieut deciees, ordinances and con- 
stitutions of the canon law were, as stated in slat.* (1646) 37 Hen. 8, c. 17, 
utterly abolished, and became frustrate and of none effect by stat. (1633) 26 
Hen. 8, o 19, s. 6, and the contrary thereunto, that is, new forms of conhnna- 
tion were drawn up at the Beformation and used and put in practice by the 
archbishop, and have been continuously used ever since. On the question <?f 
ancient post-Keformation custom becoming part of tho common law of the realm, 
see p. 376, ante, and the illustrations there given. It would seem that Sir Henry 
Martin is right. 

7) See tiUe Constitutional Law, Vol. VT., pp. 395, 397. 

[fit) Stat, (1633) 25 Hen. 8, c. 20, s. 3. 

n) Ibid , 8. 6. 

;o)iwa.,8. 6. ^ 

See Gt>dolphin, Bep^torium Oanonicum, p. 26. A oishop is said to be 
installed, whereas an archbishop is enthroned ; see stat. (1633) 26 Hen. 8, c, 20, 
a. 6. 

(j) Godolphin, Bepertorimn Oanoniom^, pp. 26, 27. 

IW., p. 2d. Statute of Westoijtwier H., 1285 (13 Edw. 1, ^ 43). 
fee# are payable op bomi^ As to fees generally m ocmeei^^ 
appointment of a bishop, see OoNSxiTitniONAL La,W| Vo*, Vl.„ 

p. i 
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Cbaroli into 
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Firit fraits 
and tenths. 


Poweis and 
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confirmed by the archbishop («). On a translation there ia no 
consecration (0* 

763. Bishops pay first fruits and tenths (tt), but their ancient 
ad valorem payments have been commuted into an annual pay- 
ment (a)f which is to be made at such times and in such manner 
as tenths used formerly to be paid (b). 

(iii.) PotoerB, DutieB^ and PrivUege$. 

764. The chief powers and duties of a bishop are : Performing 
the duties of a minister of the Word (c)» ordination of priests and 
deacons (62), confirmation of baptized persons («), confirmation, 
consecration, and investment of bishops (/), consecration of 
churches {g), visitation and correction of the clergy (fe), institution 
or licensing to benefices (i), licensing of curates and settling their 
stipends subject to the statutory rules (A), appointing chancellors (2), 
honorary canons (m), and other officers, collating to livings in his 
gift and otherwise exercising the episcopal patronage, acting in 
certain oases as an ecclesiastical judge (n), granting marriage 
licences (o) and certain dispensations. 

A bishop has a right of presenting to a benefice which a patron has 
allowed to lapse (p) ; he can retain and qualify six chaplains (q), may 
keep a secretary, whose fees are in some cases regulated by law (r), 

EvanB V. ABhwith (1627), W. Jo. 168. 

(<) Godolphin, Beportorium Oanonicum, n. 29. Certain fees are payable on 
translation. The fees paid by the late Archbishop Magee on his translation to 
York amounted to £673 6«. The fees and oharges payable by a newly-made 
bishop of one of the ancient sees in respect of his appointment amount to from 
£ 100 to £600 (Stamp Act, 1891 (64 & 66 Yiot. c. 39), Sched. I.). On a grant of 
letters patent under the Great Seal of a amgk d*Slire, or of the royal assent to 
or presentation of any person to be archbishop or bishop, or of or for the resti- 
tution of the temporalities of any archbishop or bishop, £30 is payable. There 
are njso certain stanip duties payable. 

(и) For description of those, see p. 779, post 

(а) This payment is £l 17s. 6(/. per cent, on the present annual income of the 
see (£l for first fruits and 17s. 6d. for tenths) ; for example, the Arohbi^op of 
Canterbury pays £281 6s. in respect of bis income of £15,000 a year, and the 
others less in propoition (Order in Council of November 27 th, 1862 ; London 
Gazette. 1862, p. 3667). 

(б) Ibid. 

hj See p. 401, posf, and Head v. Lincoln (Bis^qp) (1889), 14 P. D. 148. 

{a) See pp. 401, 649, %mt. 

U) See p. 688, post 
(/) See pp. 396 et seq., an(«. 
g) Qee p. 728, post. 

(h) 8^ p. 409, post. 

(♦) See p. 601, po$t. 

(к) See p. 638, post, 

1 7) See p. 412, post 
(m) Seep. 433, poBt. 
in) See p. 499, post. 

o) See p. 701, post 

(p) Seen. 690, post 

(q) Godolphin, Kepertorium Oanonicum, p. 82. 

(r) Orders in Council dated December lOth, 1805, and June Sod, 1908 (London 

Gazette of those dateB)» fecleeinstical Psen Act, 1887 (80 A 31 Yiot 

c t38),a 1; SUMOty Site te Oite% liOi^ f. 188; flmlte Ite 
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and is ttiiitled to receive from Ihe clergy the oath ol oancmieal 
obedience (a)^ 

765. A bishop mast be a shepherd to the flock of Christ (b). 
It is his duty to instruct the people committed to his charge out of 
the Holy Scriptures, and to study them himself and to be prepared 
to oppose all erroneous and strange doctrine (b). He must also 
lead a sober, righteous, and godly life, and punish all that are 
disobedient or criminous 'sithin his diocese (c). 

766. Only a bishop can ordain priests or deacons (d). In 
ordaining the bishop has an absolute discretion (except as to 
certain statutory quadifications of the candidate (e ) ). He need not 
hold an ordination at all unless the supply of clergy is running 
short (/). If he ordains a person either deacon or priest when 
there is no proper vacancy, that is, “ no certain place where he 
may use his function,” the bishop is liable under the canons ot 
1604 for the maintenance of the ordinee (g). 

767. The ancient rule is that bishops should jreaide within their 

dioceses (h ) ; and they are liable to penalties for non-residence by 
the general ecclesiastical law(i). It was, however, considered 
that, while inhabiting their London houses, they were residing in 
their dioceses, and capable of there transacting diocesan business (k). 
It has been doubted whether this privilege still exists (f). but in 
any case it is personal, not local, and does not attach if the property 
passes out of the bishop’s hands (m). ' * ~ ^ 


(1 ft 2 Yict. c. 106), B8. 47, 131 ; alao Public Notaries Act, 1801 (41 Oeo. 8, o. 79), 
B. 14. 

(a) As to the meaning of this oath, see p. 406, post; see also Olerioal Subscrip* 
tion Act, 1863 (28 ft 29 Yict. o. 122), s. 12. As to the bishop’s oatii of 
canonical obedience to the archbishop, see p. 386, ante. 

(h) Ordinal ; stat. (1662) 14 Oar. 2, c. 4. 

(e) Ibid. Am to the bishop’s power to punish oflenoes, see i . 334, post. 

(d) Stat. (1662) 14 Car. 2, o. 4, ss. 10, 11. 

(«) As to age etc., for which see p. 349, ; for the bishop’s powers as to 

ordaining clergy for service elsewhere than in England and for the admission of 
clergy ordained out of the realm, see p. 353, fiost. 

(/} As to ordination, see further, p. 349, post. > 

(y) Canon 33, which is declaratory of the common law continued at the 
Reformation, being founded on a decree of ihe Lateran OounoO, 1179, which was 
promulged by Archbishop Hubert Widter’s canons at Westminster (canon 6) 
in the year 1200 (Johnson, Ecclesiastical Law). A stipendiary curacy from 
which the holder is liable, in certain events, to summary dismissal, can hardly 
he regarded as a certain title from which he may derive the necessaries ot life. 
As, however, it is believed that no proceedings have been taken midnthis 
ancient rule for a very long time, the onus prohandi will lie on the plaintiff and 
it will rest with him to show that this common law usage is not now obsolete ; 
see p, 376, ante ; R. v. Canterbury (Archbishop) (1848), Jebb’s Beport, per Lord 
I>»!ntAir, at p. 488. 

(h) Barton v. WeRt (1789), 1 Hag. Oon. 21, per Lord Stowhx, at p. 28. 

(t) Ibid., at p. 27 ; Watson, Oleiwyman’s Law, p. 687. 

(h) Stat. (1772) 12 Qeo. 3, c. 43, direoting that payment of rents belonging to 
the see of Ely may be made in toe new episo|^I residence, Ely House, Dotut 
° ireet ; stat (1641) 33 Hen. 8, o. 31 (Ohester Bishopric Act). 

S Stsphws, Laws relating to toe Clamy, p. 160 ; Barton v. WdU, tufiht. 

>)' As to canon law on readdsnos ol Wwicps, see fltofftsas . Laws silaiting 
«»tts €fai«y^r^M»: LyBd.lM^97. * 
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768 « The vestments of an arohbishop or bishop required to be 
used in charch are the rochet (n), chimere (o), and (if a graduate) 
nniversitj hood (p). The distinctive vestment of on archbishop or 
bishop is the roch 6 t( 9 ), sometimes oaUed the ** episcopal snrplice*’ (a). 
It has large sleeves of fine linen, usually termed lawn sleeves 
The mitre, episcopal ring, and gloves were not retained in 1549, 
and, upon the principles of the Privy Council decisions, are illegal (ft). 


(n) ‘‘Tunioaia ex lino bvssino manioatam laxamque quae paululum inha 

S »nua dimittitur, sumunt (Dean Durel, Vindiciae (1669),^ p. 125). ^ Dean 
urel (who flourished 1625—1683) says : ** The dress of the hisnops is diflerent 
from that which the Boman bishops use ... for having laid aside the gown 
[toga) which is their usual outer dress, they put on a loose fitting tunic, with 
sleeves of fine linen (lino hi/ssino), which falls a little below the knees, and over 
it they put on another garment entirely made of black silk (holoaericam), which 
is without sleeves and open in front so that the lawn sleeves and the lawn tunic 
itself may be seen in front.” The pre-Beformation rochet appears to have been 
a sleeveless surplice ; see Lynd. 252. 

(o) The chiincre is a kind of sleeveless coat of black silk, worn over the rochet 
and open in front (anteritts tmerta) (Dean Durel, Vindiciae, p. 125, see note (n), 
sujyray For illustrations of the early poat-Beformation use of the chimere, 
see Tomlinson on the Prayer Book, p. 121, and compare pp. 149, 164. The 
bishop’s rochet and chimere are colloquially called “magpie ” (ibid.), 

(p) The inferior clergy are definitely directed to do so by Canons 25 and 
58 of 1603. By Canon 74 the archbishops and bishops shall not intermit to use 
the acoustomed apparel of their degrees (apparently out of church). As to 
the use of the black gown for preaching, see Jie hobiuBon^ Wright v. Tu^dl^ HOQT] 
1 Ch. 85, 0. A. The use of the cope by bishops and other clergy in cathedral 
and collegiate churches when administering the communion on certain occasions 
(see Advertisements of 1566 and Canon 24), which was never generally adopted, 
died out altogether about 200 years ago. The question of cope wearing was not 
before the court in IJebhert v. Purckaa (1871), L. B. 3 P. 0. 606, or RidsdaU v. 
Clifton (1877), 2 P. D. 276, P. 0., and it is doubtful whether the dictum in the 
latter case that the cone was legal up to 1662 (on the occasions above referred 
to) would be construed to mean that it b now logal» iu the face of the general 
custom to the contrary. Copes have by ancient and continuous custom been 
worn by bishops and other clergy on State occasions, for example, at coronations. 

(q) By the present ordinal (which forms part of the Prayer. Book annexed to 
stat. (1662) 14 Car. 2, o. 4) the rubric (wnich is statutory (ibid,)) directs the 
elected bishop to be “vest^ with his rochet” and subsequently to put on 
** the rest of the episcopal habit.” The latter rubrical direction, by ancient and 
continuous post-Befoimation custom, has for over 300 years been taken to mean 
the chimere. As to the efieot of ancient and continuous custom, see Bi^dale v. 
ai/hw* (1877), 2 P. D. 276, 331, P. 0. 

fo) For example, in Parker’s Begister ; see Tomlinson on Prayer Book,p. 163. 

. (6) These ornaments are not mentioned in the Bubrics of the First l^yer 
Boox of Edward YX. (1549) (2 ^3 Edw. 6, o. 1), nor in the ordinal of 1550 
($ A 4 Edw. 6, c. 12), nor in any subsequent rubric. Not being mentiooed 
in the l^imt Prayer Book, they are not included among lawful onurch orna- 
ments under the ** Omomente Bubrio ” ; see Lidddl v. Wuterton (1857), 5 
W. B. 470 ; Martin v. itfacAonoe^te (1868), L. R. 2P. 0. 365 ; HdbbertT, PuroW, 
stqcjya ; Ridadale v. OUfton* §upra. Section 13 of stat. (1558) I EHa. o, 2, 
wbidi Act forms ^t of tne present Prayer Book of 1662 (1 Eux. o. 2, and 14 
Oar. 2, 4), has given rise to a great deal of controversy (see p. 520, In 

the last-named case when cpnsidering the question of the vestments to be worn 
by the parochial clergy the Privy Council smted that they did not express any 
opinion as to the vestures proper to be worn by biriiops, as to which separate 
oonsiderationa might arise tee Ridedah v. Cl\fUm, Htpra, at p. 807). For 
further inlpmation as to>tha vestments worn by bishops, see the evtden^ 
given before the Boyal Oomnistton on Ecolesiastioal Dieei^e, 190A and the 

asDorteof Committoesof the Upper Hcoises of Oanterhory end York Convocations 



^ pAinr CoNBTcrOTioar or cbb Giiurob ojt Enoland. 

THhB ptdWBntatiosi to the newljM&ado bislfop ot apaartoral staff was i 

abolished in 1562, and was not restored in 1662 (c). ChmrtHA* 

769* The question whether a bishop’s charge to his clergy is 
absolutely privileged in the same way as the charge of a judge to a 
jury, or a speech in Parliament (d)> has not been decided (e) ; but 
there is no absolute privilege if the bishop sends a report of his 
charge to the Press (f). tM^Tfl«ged, 

770a The bishops of London, Durham and Winchester, have 
seats in the House of Lords, together with twenty-one other bishops 
summoned in order of seniority (gr). No bishop elected by tonffi 
Xilire can be summoned as a lord of Parliament until his election 
has been confirmed (A). 

A bishop is not a peer (t), and cannot be tried by the peers 
in Parliament (A). All diocesan bishops are considered entitled to 


presented in 1908. Por arguments that in the above-mentioned s. 2d of stat 
(1558) 1 Eliz. 0. 2, the words '^in use” mean **in trust*’ and that the rubrio 
of 1552 requiring a bishop to wear simply a rochet Is still the law, see 
Tomlinson on the Prayer Book. 

(c) Compare rubrics in the statutory ordinals of 1550, 1552 and 1662. 
Gibson, Bishop of London, writing in 1713, and speaking of the pastoral staff, 
mitre, episcopal ring, and gloves says: All which, and many other super- 
stitions of like nature (as savouring more of tho ceremonies of the Jewish tnan 
of the simplicity of the Christian religion), our Beformed Church ha^ prudently 
and piously laid Mide in the consecration of her ai'chbishops and bishops. 


rotaining only such outward tokens as are most ancient and most grave ” 
^Gib. Cod. 118) ; but as to the lepil position of the pastoral staff, see tho reports 
of Committees of the Upper Houses of Canterbury and York presented Feb- 
ruary 6th, 1908, where the recent revival of its use is justified by roferenco to 
tho rubric for form of consecrating an archbishop or bishop in the Ordinal 
of 1550, which expressly prescribed its use in that ceremony. 
id) See title Libel and Slander. 

(«) Ip. Lav^Mon v. Sodor and Mm (Bw/iqp) (1872), L. B. 4 P 0. 495, the Privy 
Council declined to decide the question. 

(/) Ibid., at p. 502. In this case a charge of the Bishop oi Sodor and Mon 
made to his clergy in the Manx Convocation was hold to be a privileged com- 
munication in the ordinary sense of the term, on the well-known principle that 
a communication made Tx^ fide upon any subject-matter in which the party 
oommunioating has an intei^t or in reference to which he has, or honestly 
believes he has, a duty, is privileged, if made to a persbu having a correspond- 
ing interest or duty, ^though it contains criminatory matter, which without 
that privilege would be def^atory and actionable (iWd., at p. 504). But it 
does not necessarily follow that the publication of his charge by a bishop in a 
local newspapor is equally priviLegea (ibid.). In ^e special cucumstancee of 
the case it was held that the bi^op was justifi^ in making such publ^tion, 
he acted hmd fide for the purpose of vindicating himself, or of iniorming the 
pubUc upon xnatters whidh wey were concerned U> know and not of defaming 


hy the bmop undoubtedly went beyond wdiat was necessary for s^f-defenoe, 
they afforded no evidence ^ malice at p. 508). 

(9) Bectesiastical OominiBsioners Act, 1847 (10 & 11 Vict c- 108), a 2« 
eB the diocesan faxsh^w of Engtand and Wales, except Sodor and 
Man, had seats in the House of l^rda. 


(W J^sofis V. Aecough (1627), Lat. 233. . * 

{t}jBtenhen& Laws relating to the 0leig3% p. citing the First BeposaW 
^ iHgi^ty of a 1?oer, p. 70 ; Cruise tonti ttigsdties, p. 53; and see ^ 

(A) See titles Oorarai Yol. IX., p. 11^; OgauNAL Law axd PBoMBiimi, 
p* 270, ' 


, Lat. 233. 
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be addressed or referred to as “My Lord,” “Bight BeTorand,” 
“Father in God,” and “by Divine Permission” (0, or in the ease 
of the Bishop of Durham “ by Divine Providence.” A diocesan 
bishop is a dignitary (m). 

Diocesan bishops in the House of Lords have precedence next 
after viscounts, and in social rank next after the younger sons of 
marquises (n). 

In the House of Lords, the archbishops and bishops sit together 
on the right side of the chamber, the Bishop of London sits next 
after the Archbishop of York, then the Bishop of Durham, then the 
Bishop of Winchester, and then the other twenty-one bishops “ after 
their ancienties ” (o). 

The lords spiritual are not essential to the House of Lords. The 
King can hold a Parliament without any spiritual lords (p), and 
Queen Elizabeth’s Act of Uniformity was passed in spite of the 
dissent of all the bishops (q). 

In criminal cases the lords spiritual withdraw and make their 
proxies (r). 

771. A bishop is a corporation sole, with perpetual succession 
and a seal («). A bishop may nse a seal other than that of his 
office, for letters of institution, as the seal is not material (t). 

772. Strictly speaking, all the bishops of a province are suffragans 

or helpers to the chief or archbishop, but the term “ suffragan ” is 
now usually applied to an inferior order of bishops who assist the 
diocesan bishops (u). ^ 

When a diocesan bishop desires to have a suffragan he petitions 
His Majesty to appoint one of two spiritual persons named by him; 
and, upon such presentation. His Majesty has power to give such 
person the title of bishop suffragan of such see as he may think 
convenient, so that it be within the same province (a). After the 
title is given, the King sends his letters patent to the archbishop of 
the province requiring him to consecrate the said person within 
three months, unless he is already a bishop (i). Two bishops or 
suffragans must assist at the consecration (e). 

The suffragans take only such profits, jurisdiction, and authority 
as are licensed and limited to them by their diocesans by commission 

(l) Burke’s Peerage, Introduotioii, pp. 4, 6 ; and see p. 387, aaU, 

(m) See note (*), p. 403, ant*. 

(n) See Burke’s Peerage, ed. 1909, Older of PTMedenoe, p. 2410. Bishops’ 
wives have no special rank corresponding to their husbands’ dignities {<Snd., 
Order of Ih«cedcnoe among Women, p. 2411). 

(o) Stat. (Ifi39) 31 Hen. 1, o. 10, s. 3; Eodesiastioal Oommissionen Act, 1847 
(10 ft 11 Viet. c. 108), s. 2. 

f j>) Stephens, Laws relating to the Cleigy, p. 164 ; and see title Pabmaotht. 

(e) These bishops were Queen Mary’s Popidi prelates. 

\r) 3 Co. Inst. 31. 

(.) As to the MMtl, see p. 388, ants; see generally, (atie OoBPOBAnows, 
Tol. VUL, pp. 306, 309. 

(t) Oort V. St. David"* (Bithop) (1634), Cro. Oar. 841. 

(w) Their election and oooseoration is regulated by stat. (1834) 26 Hen. 8, & 14, 
as amended by the Suflnmaxis domination Act, 1888 (61 ft 62 Yict e. 66). 

' ' Stat. (1634) 26 Hen. 8, 0. 14, r. 1. 

Ibid,, as. 1—3; Saffini«an Bishops Act, 1898 (61 ft 62 Yiot. 0. 11), a, J. 

Stat. (1084) 26 Hen. 8, e. 14, s. 6 ; see p. 387, ante. 
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under their eealSi and no snffragan may use any juriadiotion or 
episcopal power or authority otherwise for longer time than shall 
be limited by such commission, on pain of a praemunire (<{), 

Any town within the province which the King in Council may 
direct may be taken for the see of a bishop suffragan (c). 

A bishop suffragan, as a rule, continues to hold his living after 
consecration; and he is permitted to hold two benefices with 
cure (/)• He is not entitled to sit in the House of Lords nor in the 
upper house of either convocation. His style and title is bishop 
suffragan of the same see whereunto ho shall be named” (p>. 
Kesidence anywhere in the diocese where he has commission is 
sufficient (A). 

773. A coadjutor is an assistant bishop who may be appointed 
in the event of mental incapacity of a bishop (0* The procedure is 
similar to that on the resignation of a bishop (k). The coadjutor is 
elected by congi d'ilire or letters patent as if the bishopric wore 
vacant. He cannot sit in the House of Lords nor sign himself by 
the name of the diocese ; the incapacitated bishop retaining his 
rank, style and privilege ; but the spiritualities and patronage of 
the see vest in him. On the death of the incapacitated bishop 
the coadjutor bishop normally succeeds to the bishopric, but in 
the case of the bishoprics of London, Durham, or Winchester, 
the bishop of some other diocese, not being that of Sodor and 
Miin, may be translated to the bishopric, and in that case the 
coadjutor bishop succeeds to the bishopric left vacant by the 
translation (0* 

774. The King has power to create a bishopric in any part of 
his dominions, except where, as in Scotland, such an exercise of 
the prerogative is forbidden (m), or where, as in a colony, there is a 
refiponsible government (n). 

776. When a clergyman is made bishop of a diocese in England 
or Wales, all his other preferments are vacated, and the right of 
presentation to them devolves on the King, but this rule does not 
apply to a promotion to an Irish, Scotch, or colonial bishopric, or 
to a suffragan bishopric in England (o). 

(d) Stat. (1634) 26 Hen. 8, o. 14, e. 4, 

(a) Suffragans Nomination Act, 1888 (61 &*52 Yict. o. 66). Before this Act, 
only certain towns mentioned in stat. (1634) Hen. 8, o, 14, e. 1, oould be taken 

Bees for suffragans. 

(/) Stat. (1634) 26 Hen. 8, o. 14, e. 7. 

( 9 ) lbid*f 8 . 1 . 

(A) Ibid,. 8. 6. 

(i) Under the provisions of the Bishops Besignation Act, 1869 (32 A 33 Viot. 

f H) ; made perpetual by stat (1874) 38 A 39 Tict. c. 19. 

(A) ^ p. 407, post. 

. (1) Bishcm Besignation Act, 1869 (32 A 33 Viot 0 . Ill), ss. 8— 6, 11. His 
^come is £2,000 a year (except in the case of Sodor and Man, where it is £1,000) 
Payable half-yearly. As to an archbishop, see p. 389, ante. 

(»») B. V. aW 0<^sge (1857), 8 B. & B. 610, per Lord Campbell, at p. 636; 
and now, it is apprehended, since the disestablishment, in Ireland. 

C^) See Long v. Cape Town (BisAop) (1863), 1 Moo. P. 0. 0. (b. s.) 411. Ae 
^ fke oteation ol new bishoprics in Bn^nd and Wales, see p. 395, ante. ^ 

( 0 ) T, Ston College, supra. By the oaium low this rule as to avmdinoe 
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776* Bishops have what are praetioally fixed annual inootae 8 (p) 
secured to them by the Ecclesiastical Commissioners in lieu of their 
ancient temporalities which are vested in the commissioners ( 9 ). 
Bishops of new dioceses are partly paid out of the income of funds 
voluntarily subscribed for the purpose (r). 

777. Bishops have very considerable patronage. They have in 
their gift a large number of benefices (a). They appoint to 
chancellorships {b), archdeaconries (c), rural deaneries (d), honorary 
canonries («), and most of the canonries (/). 

778. A clergyman is bound by the oath of canonical obedience 
to obey all such commands as the bishop by law is authorised to 
impose {g), but the bishop has no power personally to compel the 
incumbent to adopt one of two alternatives both equally legal (h), 
and, public worship being regulated by Act of Parliament, neither 
the bishop nor anyone else, unless authorised by statute, has power 
to dispense with strict adherence to the statutory forms prescribed 
by the Acts of Uniformity (i). 

The bishop has, however, certain powers as to public worship 
conferred by statute (A:), including power to direct the performance 
of a third or additional service, being either the morning or 
evening service, with sermon on Sundays or great festivals in 
certain cireunistances where the existing accommodation is not 


applied to promotion to any bishopric of the Eoman Ohuroh, and (prior to dia- 
establishment) was continued as to Ireland {Fvam v. Ascough (1627), Lat. 
233 ; Colt V. Coventry and Lichfield [Bishop) (1617), Hob. 140, 167). 

( р) Ecclesiastical Commissioners Acts, 1836 (6 & 7 Will. 4, o. 77) ; 1860 (13 d 14 
Viet. c. 94), 8, 17 ; 1860 (23 & 24 Viot. c. 124), s. 1. The incomes appointed 
in 1836 were, London £10,000, Durham £8,000, Winchester £7,000, and the 
others about £6,000 each. Variations have been made in some of those incouiea 
b^’ statutory Orders in Council. For these Orders, see Pulling’s Index to the 
London Gazette, under the names of the various dioceses, also the annual 
“ Statutory Rules and Orders.” 

(g) See Ecclesiastical Commissioners Act, 1860 (23 & 24 Viet. o. 124), a 2; 
and p. 800, post; and as to temporalities, p. 408, post, 

(r) See, for instance. Bishoprics Act, 1878 (41 & 42 Viet. c. 68), e. 2. 

(а) For the details, see Crockford’s Clerical Directory, or the Clergy List. 

(б) ^e p. 412, 

(с) See p. 437, post, 

\d) See p. 440, post. 

(s) See p. 433, post. 

If) See p. 427, post. 

(y) Long V, Capetown [Bishop) (1863), 1 Moo. P. 0. 0. (w. B.) 411, par Lord 
Kinosdown, at p. 445. A bishop may, of course, give advice either with or 
without being requested so to do under the clause in the Preface to the Prayer 
Book concerning ^e ewvioe of the Church. 

(iU The discretion, if there be any Buoh, is exercised by the court. See 
Bo York (Dean) (1841), 2 Q. B. 1 ; Report of the Ecclesiastical Commissioners, 
1832, followed by the Ohu^ Discipline Act, 1840 (3 & 4 Viet, o. 86) ; Botchim 
V. Dmoiloo (1792), 1 170, per Lord Stowsll. 

(t) Stat.(1648) 2 db 3 Edw. 6, o. 1, s. 2; Btat. (1649) 3 db4 Edw.^ 6, o. 10*^ a 1] 
stat. (161^3) 1 Yim. 0. 2, SB,.!, 2 ; stat. fl662) 14 Car. 2, c. 4, B. 13 ; aadfee Actof 
Cuiionnity Amendment 1872 (35 <k 86 Viet. c. 36). As to aniall deviationSf 
•ee Newbertff v. Godwin (fSll), 1 Phillim. 282. 

[k) Apart from statute he has no /us liturgicvm (Kmp v. Wickss <1608}* ^ 
Plullim. 264, 268): Set ae to divine wor^p, p. 667, foet. 
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saffieieQtCOi powtx to appioTO «]^ial fonat of eorvioe to be 
used oas^ial ooeasions ia any oathMral or dxnt^ (in), and po\rar 
to approve an additional form of service in any cathedral or oWch 
in which the Morning and Evening Prayer, the Litany and anie- 
Commnnion Service are doly read(n). 

779.^ The bishop has an absolute discretion under the Ohureh 
Discipline Act, 1840 (o), as to whether he will issue a commission 
of inqmry into offences under that Act (p), and under the Public 
Worship Begulation Act, 1874 (q), as to whether he will, ^ter con- 
sidering the whole circumstances of the case, stop proceedings taken 
under that Act (r). 


(iv.) Vacation of BUihoprie. 

780. A bishopric may become vacant by death, deprivation («), 
translation (t), or resignation (u). 

A bishop can be deprived by his metropolitan sitting alone or 
with assessors («), subject to an appeal to the King in Council <a). 

All resignations must be made to some superior, and should 
be made to the immediate superior {h). Thus, though an arch- 
bishop can resign to none but the Sovereign himself, a bishop may 
and should resign to his metropolitan (c). 

When a bishop becomes incapacitated by age or some mental or 
permanent physical infirmity, His Majesty may, if satisfied of such 
incapacity and that the bishop has canonically resigned, declare the 
see vacant (d). 


(l) Church Building Act, 1818 (68 Geo. 3, o. 46), s. 66 ; Pluralities Act, 1838 
(1 & 2 Viet. c. 106), s. 80. 

(m) Act of Uniformity Amendment Act, 1872 (36 A 80 Viet. o. 36), ss. 3, 4. 

(n) 1 bid,, 8 . 4 ; and p. 660, post, 

(o) 3 A 4 Viet. c. 86. 

(p) Jtdtus Y, Oxford {Bishop) (1880), 6 App. Cas. 214, 234. 

(il) 37 A 38 Viet. c. 85. 

(r) Allcroft v. London {Bishop), Lighton v. London {Bishop), [1891] A. 0. 666. 

(а) 1 Bl. Com. 382. 

{t) Evans v. Ashvith (1627), W. Jo. 168, 160; see pi 400, ante. 

(tt) See iT^ra. 

\x) St. David's {Bishop) v. Lucy (1699), Garth. 484 ; Clogher's (Bishop) Case 
(1822), Annual Eegister for 1622, Vol. LXIV., pp.^ 426, 432; and see Ex jKirte 
P^^ad (1888), 13 P. D. 221, P. 0. The archbishop in person is (it would seem) 
for this purpose an ecclesiastical court. 

(o) Ayl. rax. 124 ; Bead v. Lincoln (Bishop), [1892] A. 0. 660. 

(б) 1 BL Com. 382 ; Gib. Cod. 822. 

(c) Godolphin, Repertorium Canoiiicum, p. 191. A resignation should be made 
h) the immediate ordinary and not to the mediate, for wiiich reason a prebond 
(t.e., canon) may not resign to the King, for that although he is Supreme Ordiuaiy 
yet he IB not the Immediate Ordinary {ihid.^ p. 191). 

(d) Brnhops Resign&tioiii Act, 1869 (32 A ^ Viet. c. Ill), made perpetual by 
fitat. (1876) 38 A 39 Yiot. o. 19. The retiring bishop is to receive out of the 
avenue of the see one-third of the income or £2,000 a year, whichever is the 
6‘i'C'ater, and may have assigned to him for his use for life any OTieoopal residenoe 

by him. The new bishop is not r^uired to pay the usual fees anA 
^srges on accessioii till the death of the retiring bishop, except the nommm 
of his election and oonaeeration % 2). A* to an arohUshoj^^e 
Wngfiidtoi, see p. 380, amU. 
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781* During the vacancy of a bishoprio the King is the gaardian 
and custodian of the temporalities, by his prerogative as the 
founder of all archbishoprics and bishoprics, to whom during the 
vacancy they revert (e). The temporalities are all such things as 
the bishops have by livery from the King, as castles, manors, lands, 
tenements, parsonages, tithes, and all other certainties for which 
the King is responsible during the vacancy (/). The temporalities 
include rights of presentation to livings of which the bishop in right 
of his see is patron, and though the Grown restore the temporali- 
ties to the new bishop without filling up the incumbency, the right 
to fill it up remains with the Crown (^). 

The King may not commit waste in the temporalities, nor may 
the custody of them be sold (h). The temporalities may not be 
seized and kept by a long season 

The temporalities remain in the King’s hands until the new 
bishop sues for them out of his bands by a writ de restituiione 
fmporflZittm which he cannot do dejure till after consecration (Zr), 
or, if already a bishop, confirmation. But the King ex gratid by his 
letters patent mdy grant them to him after confirmation and before 
consecration (1 ) ; and the new bishop, as soon as he is consecrated 
and confirmed, usually receives the restitution of his temporalities 
quite entire and untouched from the King. Thereupon, he has a 
lee simple in his bishopric, and may maintain an action for tbo 
profits {m). 

782. A bishop’s spiritualities include all manner of jurisdictions 
of the courts ecclesiastical, such as granting licences to marry (n), 
which though really of a temporal nature are not included in the 
temporalities (o). The archbishop of the province is guardian of 
the e])iritualities during the vacancy of a bishopric, having all the 
jurisdiction of the courts, and the right of granting admissions and 
institutions, but it is said that he cannot, as such, consecrate or 
ordain (p), nor can he, of course, interfere with the temporalities (q). 


(e) 1 Bl. Oom. 380 ; stat. {tenpp, incert,) of lung’s Prerogative, c. 16; Covert's 
Case (1600), Ovo. Eliz. 764. 

(/) Case de TemporaliHes (1583), Sav. 62 ; Wataon, Clergyman’s Law,p. 760. 

((/) Jfiennell y, Lincoln (Bishop) (1827), 7 B. & 0. 113, 186; Ex parte Tarrant 
(1783), Rom. 1 19. 

(Vi) Magna Charta (1224j, 9 Hen. 3, c, 6 ; see also Statute of Westminster J. 
(1276), 3 Edw. 1, c. 21. 

(f) Stat. (1327) 1 Edw. 3, st. 2, c. 2. Pleta saith “ vmdi non dehent nec legari, yet 
the Kirig may commit the temporalities of them during the vacation as by 
Btatuie: anpeareth ; stat. (1340) H Edw. 3, et. 4, cc. 4, 6 ; 2 Go. Inst. 16, where a 
history of the question will bo found. 

(A;) Watson, Clergyman’s Law, p. 764. 

(/) 7 fet'd., 764. 

(m) 1 Bl. Com. 283 ; Co. Intt. 67 a, 341 b. As to the transfer of temporalitiei 
to the jhk'clo^iastioal Commissioners in some coses, and the reception by the 
bishops of fixed stipende, see^). 406, ante, and p. 800, poet. 

(n) Oaer de Temporalitiee, enjfTa; formerly also (before 1866) probate of will" 
and matiimonial causes, see stat. (1344) 18 Edw. 3, et. 3, o. 1 ; Matrimonial 
Causes Act, 1857 (20 & 21 Viet. c. 85) ; and p, 701 , poeU 

See stat (1632) 24 Hen. 8, e. 12, s. 1. 

Qodolphui, Bepeitoniim Oanonioum, pp« 21, 4Ch 
(f) Set mpro. 



409 


Paet II,— The CoNanrunoK op the Ohuech op England. 

I 

After election and oonfircaation, or appointment by letters patait» 
the new bishop becomes entitled to exercise all the spiritual juris- 
diction exercised daring the vacancy by the guardian, and conse- 
quently the power of the latter then ceases (r). 

l(v.) Episcopal Vutiatum, 

783. Visitation, in the common acceptation of the term, denotes 
the act of the bishop or of some other ordinary going his 

\ circuit throughout his diocese or district with a full power of 
inquiring into such matters as relate to the government and 
discipline of the Church. Visitation implies some coercive 
authority (a), and is one of the principal duties of a bishop ; and to 
this purpose he has several courts under him, and may visit at 
pleasure every part of his diocese (6). 

The principal object of visitation is that the bishop, archdeacon 
or other person assigned to visit, may get some good knowledge 
of the state, sufficiency, and ability of the clergy and other persons 
whom they are to visit; and therefore every clergyman must 
exliibit his letters of orders, institution, induction* and all his dis- 
pensations, hcences or faculties whatsoever, at the next visitation 
after his admission to a living or curacy (c), 

784. The Roman canon law concerning visitors baa not, as a 
whole, been incorporated into the common law, and consequently 
is not binding on the subject, except in so far as it has been 
incorporated by custom or statute Where it appears there 
is a visitor, the common law courts cannot intermeddle (c). There 
are, however, certain rules made by statute as to visitations. 
Thus, the right of visitation itself is acknowledged. Any bishop 
or archdeacon can hold visitations of the clergy within the limits 
of his diocese or archdeaconry, and at such visitations may admit 
churchwardens, receive presentments, and do all other matters 
by custom appertaining to the visitation of bishops and arch- 
deacons in the places assigned to his jurisdiction and authority (/). 
Visitors may, on default being made by chapters, propose altera- 
tions in their statutes (g), and the consent of visitors may be 
required in certain cases as to the disposal of ptoperty (k). 

785. a diocesan visitation it is usual for the bishop first to 
visit his cathedral church, afterwards the diocese (i) ; but the 

(r) Gib. Cod. H4. 

(o) Ayl. Par. 614. 

\h) 1 BL Com. 382, induding hospitals if spiritual {Fhilipi v. Bury (1604), 
juanuMit of Holt, O.J., rsportod 2 Term B«p. 346, 363). 

(e) Canon 137. As to ardiidiaoonal visitation, see also p. 439, port. 

_(d) FhiUpi T. Bury (1604), 1 Ld. Baym. 6, 7 ; 1 Bl. Com. i9, 80. As to 
visitation gmieraUv, see title OHAamza, VoL IV., pp. 287 d ttq, 

(s) B. ▼. (Biuter (Biihop) (1747), 1 Wils. 206. 

(/) Pluralities Aot, 1836 (1 A 2 Yiot. o. 106) ; Ecdesisstical OommissionetS 
^et, 1641 (4 A 6 Viot. o. 39), s. 28. 

(o) By the Eodedastical Cmnmissionets Act, 1840 (3 A 4 c. 113), s. 47» 

(s) See Eodenastioal Oommissioneis Aet, 1840 (3 A 4 Yiot. o. 113), e, tt} 
Bootesiasdosl Oomniissbnets Aot, 1841 (4 A 6 Yiot. c. 39), a lA 
See Gib, Ood. 067. 
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manner of the TiBitation is not so material as ^ be a gcomaid-for 
prohibition, because any error or defect in the manner cd ttte 
visitation may be remedied by appeal {k). 

Every spiritual person is visitable by the ordinary. This 
inclndes a dean de mere jure (1}, a dean and chapter (m), and 
the inferior clergy and the ordinary may also visit spiritual 
hospitals (f). Laymen (except churchwardens and sidesmen) are 
not visitable (n). 

Though the ordinary once had power of correction of a parson (f), 
meaning summary power of correction, his power over the clergy 
of his diocese and of correcting them is now established and exer- 
cised by proceedings in the ecclesiastioal courts. Private admoni- 
tion may in some cases be sufficient, but where it is necessary to 
take proceedings, they must be by articles against a clergyman 
when acting contrary to his duty as a minister of the Church of 
England and as a benefleed clergyman (o). The Ghnrch Discipline 
Act, 1840 (p), preserved any authority over the clergy which 
the archbishops and bishops might at that date according to 
law exercise personally and without process in court, but at the 
same time provided that no criminal suit or proceeding against 
a clerk in holy orders for any offence against the laws ecclesiasticai 
should be instituted in any ecclesiastical court otherwise than is by 
the Act provided (a). An archbishop or bishop exercising his 
general authority as visitor of an ecclesiastical body, and not 
visiting under the statutes of a particular foundation, acts not 
personally, but as judge in a court (b), and must follow established 


(jk) Kildare {Buhap) v. Dublin (Archhiekop) (1724), 2 Bro. Pari. Oas, 179, 



^ . Rep, 346, 353; Walrond v, Pollard (1568), 3 Dyer, 

(m) Stophens, Laws relating to the Clergy, p. 1379 ; Harrison v. DMini Arch- 
bishop) (1713), 2 Bro, Pari. Cas. 199; Kildare (Hi shop) v. Dublin (Archoishfip) 
(1724), 2 Bro, Pari Cas. 179, 

(n) Anon. (1607), Noy. 123. 

(o) Bandere y. Head (1843), 2 Notes of Cases, 355, per Sir H. Jennea Fust, 
D.A., at p. 376, or by the legal prooedure for the time being in force ; eee 
p. 520, post. 

( p) 3 & 4 Yiot, c. 66, 8. 25. 

(a} Ibid.y 8. 23. 

(5) Be York (7)«ia), eupra. Some of the books speak of a Court of Visits- 
tion, and the phrase u not incorrect It ie an authority acting with certain 
forms of procedure and inquiry, Biispending its proceedings from time to time by 
adjournment, making certain orders and decrees; whether 6r not these acta 
are of necessity judicial, those done in the course of establishing a charge 
agafhst a party accused are Undoubtedly so (ibid., p. 39). ^ere is no example 
of a power of deprivation being exercised by bishops over their clergy at s 
visitation, even in their regul^ and solemn visitfli^ns. They arc indeed 
exempted from the forms required by the common law, and are to proceed, as 
0om|nB says, Bummarte empheiter et de piano eine etrepUu aui J^urd judieU" 
that IS, according to mere law and right (ibid., p. 34, per Lord IbBRlCAX, O.J*, 
citing Gom% Dig. tit Vieitor ^.) ). But some forms, ae mvolving the opj^ortuni^ 
of knowing ana aneweiring the chargee, are absolutely neoessery for seoimng this 
object (td&B p. 34)« The jarisdiction of visitors nas been described in most 
eomprsMUrive terms by cmnmon lawyers of high authority. Lord Holt him* 
self IB cited as allowing thesUan arbitral potper in hie oftra^reported judgment 
on the case of Philipe T. Beiy (1694), wm. 447, but Ziord DxincAir laye 
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forms<tf jproMM and inoiiuy, at least in bearing .aoensaf^na wiUm 
view to ponishment, ana therefore, as soon as tiiu) Tudtor proceeds 
to examine the proofs of an eoolesiastieal ofienoe oommitted by a 
clerk, for ^e puipose of deprivation, more especially ^where the 
Bccoser avails himself of the aid of a professional advocate, a 
criminal proceeding is nndoabtedly instituted and in foil progress. 
Such a prooee^g is not within the reservation of authority which 
may be exercised personally and without process in court, and 
therefore cannot be legally instituted otherwise than as the Act 
directs (e). 

786. The fees payable at an episcopal or arohidiaconal visita- 
tion amount to 18a. for each parish (d), in addition to procurations 
and synodals. Bishops’ procurations are no longer collected (e). 

787. Episcopal visitations are to be held every third year (/), 
and if in that year, by reason of some infirmity, the bishop cannot 
visit, he must not omit the same the next year after as he may con- 
veniently if ). The commissary, at his court of visitation, cannot 
cite lay parishioners unless only churchwardens and sidesmen, and 
to these he may give his articles and inquire by them (g). 

788. Daring an episcopal visitation, inferior officers stand 
inhibited (h). The inhibition follows upon the bishop's personal 
presence, but it suspends all the powers and authorities of the 
officer affected by it. The bishop brings with him not only the 
means of visiting the churches and directing ecclesiastical affairs, 
but the power of acting judicially by his highest officers, of whom 
the official principal holds the highest place (*). 

789. Some places, called “peculiars” are exempt from the 
viyitation of the customary ordinary, and in the case of royal 
peculiars are visitable only by the Crown as head of the Church (/c). 
Most of the peculiars which once existed (f) were abolished by 


that case arose out of the visitation of a charitable foundation. ' jord Holt, O.J. ’8» 
strong language is all applied to that case (fie York {Dean) (<841) 2 Q. B. 1, at 
p. 36;. See, further, for the general powers and duties of a yieitor, title 
CHARiriXS, VoL IV., pp. 287 et wg. ; if, v. Rochteter {Dean and Chapter) (1861), 
17 Q. B. 1 ; Ohicheeter [BUkop) v. Harward (1787), 1 Term Rep. 660; Kvrkby 
Jia77ensioorth Hospital Case (1807), 8 mast, 221 ; II, .t. Ely (Bishop) (1788), 2 
Term Rep. 290; It, v. Chester {Dean and Chapter) (1850), 16 Q» B. 613 ; Lee'e {Dr,) 
Case (1868), B. B. & £. 863. 

(c) Ihtd, 

(a) See Table of Eodeaiastical Fees, London Qazotte, 1908, p. 4064 ; and 
note (a), p. 419, poet, 

(c) As to bisnops’ proouratioiis, see 3 Salk. 379; and as to archidUaconal 
procurations, see p. 440, post, 

(/} Canon 60, 

(g) Awm, (1607), Noy, 123. 

(A) M. r. Soivter, [1901] 1 K. B. 




(*) A Thorog(^ (1840), 3 Per, & Day. 629, per Lord Bbnkast* at p. 640, 
where an offloer wbo was both commissary: md o£6cial prinoipai was inhibited 
is oommissary, but his authority was reyiyed as official prinoiiMiL 
m See stat (1633) 26 Hen. 8, <x 21 ; stat. (1568) 1 Elis. o. 1. 

. (1) ^Uiece were, as appears from the Repost of the Ecclesiastical Oommissiaiterw 
^ 21, upwaxdsof 300 of siijBhBpecd^eoolesiastical jurisdictionB in Engiand^ 

indudito royal peculiars, of which there wroteeleyeu (Comhey. Hefa Bern (188% 
22 cat 316, a A., per Chittt, J., at p. 32% 
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sbov. •. statute (m), bat royal resideoees and certain other plane still 
Consttta* remidn as pecaliars (n). 

tUtn of the For the purposes of the Pluralities Act, 1838 (o), and the Church 

Church into Discipline Act, 1840 (p), the archbishops and bishops have by 
Moeeses. gt^tute (o) all necessary powers over peculiars. 

(tL) Dioceio/n Ohomcdlon* 

Definition. 790. OhancellorBi vicars-general, official principals and com- 
missaries, are officials appointed by the bishops with authority to 
execute for them the offices of ecclesiastical judge and adminis- 
trator ( 9 ). By the Clergy Discipline Act, 1892 (r), a chancellor 
is defined as the judge of the consistory court by whatever 
name known. Although the nomination of the chancellor is in the 
bishop, yet his authority is derived from the law («). He is a 
King’s judge, in one of the King’s courts, namely, the consistory 
court of a diocese {t). Hence the law understands him as an 
ordinary as well as the bishop (a). Like the archdeacon, he is 
oculus epUcopi (b). 

Appointmeot. 791. Chancellors, commissaries, officials, scribes or registrars, 
are appointed by the King, or by archbishops, bishops, or arch- 
deacons or other persons having authority under the King, by 
loiters patent under seal (c). The appointment, when made by a 
bishop, is usually for the life of the grantee, the dean and chapter 
confirm, and thereupon the chancellor has a freehold for life (d) on 
the terms of the patent, subject to due qualification (d). 

If the bishop will not choose a chancellor the metropolitan may 
and ought to doit, for the reason that the bishop himself, according 
to the common law, cannot be a judge in his own consistory court 
except in some particular cases (c). In cases under the Clergy 
Discipline Act, 1892 (/), the chancellor must preside in the con- 
sistory court, and he alone is to determine any question of law. A 


(fn) Eoolesiastioal Oommissioners Act, 1836 (6 & 7 Will 4, a 77), 8. 10; 
Ecoleaiaatical CommiBeioners Aot, 1850 (13 & 14 Yiot. c. 94), b. 24 (Comhev, Jh 
la litre (1882), 22 Ch. D, 316, O. A.). 

(n) For example, Wostminetor Abbey, St. George’s, Windsor, and the Chapela 
Boy^. The site of the old Palace of Westminster is not now a peculiar, 
no longer a royal residence [Combe y. De la Bcre, supra). 

' 0 ) 1 & 2 Viet. c. 106, 8. 108. 

» 3 & 4 Viet. c. 86, a. 22. 

*y) Kx parte Medwin (1853), 1 E. & B. 609, 61S» 

V) 55 & 66 Viet. c. 32, s. 12. 

W Godolphin, Eepertorium Canonioum, p. 81. 

iO Olergy Discipline Act, 1892 (55 & 56 Viet, c. 32), a. 12 ; as to Ecclesiastical 
Courts, see p. 499, poeU 

'a) Godolphin, Beportorium Canonioum, p. 61. 

J) Ihid., 86. 

\c) Sm the Treated b. 4 of Btat. (1646) 37 Hen. 8, o. 17. 
d) Oodolphin, Bepertorinm Canonioum, p. 83 ; 8uUov!$ (Dr.) aaM(1627), Lit*- 
82 : Jonm V. Llandajf (BUhiv) (1693), 4 Mod. Rep. 27 ; 12 Mod. Rep. 47. 

AvL Par. 161 ; oMton < (Dr.) Ckue, wpra. The bishop must appoint a 
chanoelfw or official pruKspsl, and he may be compelled to do so by tbs 
trebbishem ” (JSb Boris JiMwim (1863), 1 B. ft B. 609. 616). 

(/I 66 ft 66 Y&. 0 . 38, B. a (a). 



9ua OoKsnmmoH cht tbs Obuboh or B!Kai<Ain>. 

» 

ehaneeUw tiierefore is a nscsssity in a dioeesaO^) in spite of the 
bishop’s zeservations in certain patents hereinafter referiM to (h), 

793. In certain dioceses, by a special provision, at the prayer 
of the party the bishop’s judgment may be invoked. But where 
this prayer w not made the chancellor seems to be an indepmident 
judge (like the King’s other judges), nor is he the less so oecause 
some cases are excepted from his jurisdiction, nor because that 
jurisdiotion ceases or is suspended when the bishop is present. 
If absent, the bishop cannot interfere; the parties are never 
supposed by the citation or other proceedings to be before him, nor 
is there any appeal from the chancellor to him (t). 

Hence a bishop may be interested in a cause in the consistory 
court, may guarantee the costs thereof, and may obtain costs {j). 

As a general rule the chancellor has, immediately under the 
bishop, jurisdiction of all matters ecclesiastical within the diocese (k), 
but this depends on the form of the patent (f). 


4ii 
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793. The form and contents of the chancellor’s patent vary in Form ud 
different dioceses (m). • oontenti ot 

oha&oollor*a 

patent. 

See note (e), p. 412, ante. 

(A) See infra, 

m Ex p<irt§ Medwin (185^, 1 E. & B. 609, per Lord Campbell, atp. 616; 

B. V. Trietram, [1902] 1 K, B. 816. 0. A. 

(j) Ex parte Medwtn, eupra^ at p. 613. 

(A) Ibid,; Qodolplim, Bepextoniun Oanonioum, p. 86; Ayl. Par. 160. 

(/) R, ▼. Trutram, iupra, 

(m) Forma of patenta of ohancellora. ▼icars-general, and official principala (and 
of confirmations by the deans and chapters) will be found in the Ecclosiastioal 
Courts Commission’B Beport, 1883, at pp. 659 H aeq. Those used in the diocese 
of Sodor and Man are the shortest. In 1877 separate patents were granted by 
the Lieutenant-Governor of the Isle of Man and by the bishon. The latter by 

hie patent appoints to be his vioar-general, ohanoellor ana official principal 

of his diooese during ** our goodwill and pleasure/* and during his diligent 
discharge of the duties of the said offices,” and gives i im power **to grant 
faculties and licences of marriage/’ ‘*to decide all spintual causes and to 
administer according to the laws of the Church, to ooxreot all offenders and to do 
all other ^ngs which belong, or are deemed to belong, to the said offices.” The 
chancellor’s appointment is usually to the offices of vicar-general and official 
principal see the patents). * *^e chancellor is the bishop’s vicar- general ** 

(SuiUm^s {Dr.) Ckm (1627), Litt 221. The following is an abstract of Dr. 

^stram’s patent to the chanoellorsnip of London : — ^The bishop deputes and 
authorises the said Dr. Tristram to do and execute the power and authority 
of us and our successors in all matters and things which belong to the 
offices of vioar-general and official principal, also to hold the said offices together 
with the emoluments to the said Dr. Tristram during his natural life in as full 
and ample a manner as his nine predecessors (mentioned by name). And 
further to the intent and purpoee that the said Dr. Tristram may the better 
understand how to act as by law and custom he is bound to do,” the following 
details are given : He is to take cogniiumce of jand proceed in all causee 
appertaining to his eedesiastical court, induding crimes, excesses, and offences 
committed within the diooese, to puniah clergy and laity by ecclesiastical 
oensiirea, to institute derks (in the oioeeee or its peculiars) and cause them to 
he inducted (the bishop reserving to himself and his sucoessors the acoeptance 
of rasignationa), and to appoint apparitora exc^t the apparitor-general, to grant 
Quusiage licences and all other canonical dispensations whatsoever lor the 
Mshiqpandlussaooessoza. And, lasUw, to do all other necessary mhlteffB in or 
eonceining the premises ” whtdi to the said offices by right and eilitom are 
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Layman may 
be chancellor. 


In abotit one-balf of the diooeaee tite Imhop baa in tfte 
reserved to himself the right to exercise his orainax^ inriawMstion 
by himself, or in conjunction with his chancellor, in as ample a 
manner as if the grant had not been made (n). Snoh reserva^ns 
are of course illegal if in conflict, with the statute law (o). In 
Ae diocese of Chichester the reservation takes the form of a reeer* 
vation to the bishop in the event of a request being made, by 
any of the parties to a suit, for a personal hearing by the 
bishop. In the event of such a request being made, the consent 
of the bishop to the chancellor’s trying the action is absolutely 
necessary (p). 

794. Under the Clergy Discipline Act, 1892(9), the chancellor 
is not authorised to depose from holy orders, this being left to 
the bishop, who also must pronounce a sentence of deprivation or 
of declaration of incapacity to hold preferment (r), but the chancellor 
may pronounce certain judgments (s). It is also said that a 
chancellor cannot license a lecturer (t). 

795. In pre-Heformation times the chancellor was always in 
orders (u), but since the Beformation a layman has been qualified 
to hold, and usually has held, the office (a). 

The statute of Henry YIII. (1) (under which most chancellors are 
now qualified) only enables doctors of the civil law made in any 
university, married or unmarried, to lawfully hold the office of 
chancellor etc., and to execute and exercise all manner of ecclesias- 
tical jurisdiction, but this does not operate to prevent other 
laymen, married or unmarried, from holding such offices and 
exercising such jurisdiction. The statute declares that the foreign 
and domestic canon law was by the Act of Submission (c) “ utterly 
abolished, frustrate, and of no effect ” (including the regulations as 
to the appointment of ecclesiastical judges), and the Act was only 


known to belong although by their own nature they may require a more q)eoial 
mandate.” 

(n) Ji. r. Trittram, [1902) 1 K B. 816, Q. A.^ " Saving and excepting to 
oureell . . . the power of Mtting in our consistorial court and of exereuing all 
and all manner or jurisdiction and authority to us and our snooessors in ngbt 
of our bishopric belonging together with all matters and things hereinbefore 
saved exoeptra and reserved ” (F orm in Diocese of Oxford ; Eodesiasti^ Courts 
Oommiesion Beport, p. 688). See also canon 11 of the abortive Canons of 1640, 
hut it has no legsl force ; see p. 377, ante. 

(o) For example, see Clergy Discipline Act, 1892 (65 ft 66 Viot. o. 82), 
S. 2 (e). 

(jgi) A. V, Triftram, mpra. 
fol 66 ft 66 Yiot 33. a. 8, 

XHergy Disduline BuI^bl 1892, r. 8l (2) ; and Clargy DfampKne Buies, 
(Statutory Bu(es and Orders BeviaeA Vol. tV., Ecolesiaracal Courts 
England, pp. 68 ri ssj.j ; canon 122; Canon Ecolesiastioua (1892). 

W Ulwiy DiBoiplme- Act,' 18,92 (66 ft 66 Yiot. o. 82), as* 2, 8, 7, and as to 
Eodeaasl^ Cou%, see p. 499, po$t. 

(fi Smith V. Zovegrovi (1766), 9"Lee, 162, 169. 

^ ' See ^ weamble to (1646} 37 Hen. 6, o. 17. 

Ihid,, 0.2. 

Stat, (1M6I.S7 Hon. §• o. .17, repealed Statute Tutor Beviaion Act. 186S. 


18 



Pawt 11.— <rH* Ck)K8nva!rioif"9r IB {Hhctroh or 

passed t>eoaTi8e tiie arohbishopB, bishops and arehdeaoons did not 
m this partioular " use ” or *' pat in praotioe ^e contrary ’’ to tihs 
aforescnd abolished canon law (d). 

By the Canons of 1604 (not proprio vigore binding on the luty) no 
man eon be admitted a chancellor to exercise any eodesiastical 
juris^ction, nnless of the foil age of twenty-six years, learned in 
the civil and ecclesiastical laws (c), and at the least a master of arts 
or bachelor of law, and “ reasonably well practised in the course 
tliereof as likewise well affected and zealously bent to religion 
touching whose life and manners no evil example is bad '* (/). He 
must t&e the oath of allegiance (p), assent to the Articles of 
Beligion (h), and also swear that he will deal uprightly and justly 
in his office, the said oaths to be recorded by a registry (i). 

796. If a bishop or chancellor exceeds his jurisdiction or appmnts 
an unqualified person to be chancellor, he may be prohibitea (&) ; a 
common law action also will lie against him, and damages may Iw 
recovered (1). Where the judge of any spiritual court excommuni- 
cates a man for cause of whi^ he has not the legal cognisance, he 
is liable to be indicted at the suit of the King (m). 

797. A chancellor, according to the cauon, may employ as a 
substitute or surrogate to “ keep any court *’ for him only either a 
grave minister and a graduate or a licensed public preacher and 
a beneficed man near the place where the courts are kept, or a 
master of arts or bachelor of law at least who has some 
skill in the civil and ecclesiastical law and is a favourer of true 
religion and a man of modest and honest conversation, under 
penalties (n). 

The bishop may appoint a deputy chancellor, who must be a 
barrister of not less than seven years’ standing or the holder of 
a judicial appointment (o), which latter expression includes 


Stat. (1545) 37 Hen. 6, o. 17, a. 2, repealed Statute Law Beviaion Act, 
1863. This affords another illustration of the rule in Xxeter{Bi$hop) v. ManhaU 
(1868), L. B. 3 H. L. 17, that the ancient canon law of Home, whet^r oon- 
tinenial or domestic, unless continued alter the Beformation, and continuously 
acted on down to the present time, ia utterly obsolete and of no effect ; aoe 
p. 376, ante. 

(e) Canon 127, as to learning ; see SttWoa’s {Dr.) Gau (1627), Litt 2, 22 ; and 
also Jona v. Umdaff {Biehop) (1691), 4 Mod. Rep. 27 ; (1693) 12 Mod. Rep. 47, 
in which Sutton'* Case is deniM to be law. 

(/) Canon 127. 

^) Ihid., formerly the oath of snpremaoy ; aee Promissory Oaths Act, 1668 
s 32 '\^t. 0 . 72), s. 8. 

Ibid., and Sabscription Act, 1865 (28 & 29 Viot. c. 122), a. 1. 

Ibid. Certain canons as to chanoellora were made in 1640, but they are 
» authority whatever : aeep. 380, 

^ g (See 7 Own. Dig. 144, tit. Prohibificn (F. 4) ; Jonei v. Lkuidaff {Btthop), 
npn ; see title C bow* PBXoncz. Vot X, p. 141. 

(i) JEteoiirain v. SeaU iOt. Mon. Sir WUliom) (1812), 3 Camp. 888. ^ 

an aetiou en the cose for nnlawfnl exoommunication ; A.duriey v. ParbMtlltt 
(13131. 3 M. A 8. 411 ; and ee to eocMdairtwel conrto, see p. 499, poif. 

(hA 2 Oe. Lut. 623 ; 1 H. Oon. 101, . 

MOuurnm . 

W Omgy Discipline A«t. 1892 (56 A 90 Tiet. c. 82), $. 10 (s), , , . . 
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chairmanship of quarter sessiona and a police or stipendiar; 
magistrateship (p). 

798. Chancellors are paid by fees, which are in some cases 
authorised by statute (g). 

799. A chancellorship is not saleable (r). 

Sub-Sbot. 3. — Deant and Ckapiers. 

(L) Deans generally, 

800. There are several kinds of ecclesiastical deans : (1) Deans 
of chapters, often called cathedral deans ; (2) deans of peculiars 
(without chapters), who have sometimes both jurisdiction and cure 
of souls, as the Dean of Battle in Sussex, and sometimes jurisdic- 
tion only, as the Dean of the Arches {$) in London, and the Dean 
of Becking in Essex ; (3) rural deans (a) ; (4) honorary deans, as the 
deans and sub-deans of the Chapels Boyal {h) ; and (5) provincial 
deans, for example, the Bishop of London is dean of the province of 
Canterbury, but there does not appear to be a dean of the province 
of York (c). In addition to these there are other deans of a tpicm- 
ecclesiastical character, as deans of colleges and of faculties in 
universities, who need not be in orders (d). 

(ii.) Deane of Chapters, 

801« A dean of a chapter, or, as he is sometimes called, a 
cathedral dean, is the head of a chapter of a cathedral or collegiate 
church («). 


(p) Cler^ Discipline Act, 1892 (55 & 56 Yict. c. 32), s. 12. 
lq\ See Table ol Ecclesiastical Fees under the Eoclesiastioal Fees Act, 1867 
(30 A 31 Yict. 0 . 135) ; Order in Oouncil of June 2, 1908, London Gazette of 
that date ; see note (a), p. 419, poet, 

(r) Sale of Offices Act, 1551 (5 & 6 Edw. 6, o. 16) ; Trevor^t {Dr,) Com (1511), 
12 Co. Hep. 78. It is considered that corruption in connection with an ecclesi- 
astical judgeship is worse than in the case of a civil judgeship. **For the 
temporal judge commits the party convict to the gaoler, but the spiritual judge 
commits the person excommunicate to the devil " {ihidX 
{$) The originiJ Dean of the Arches had jurisdiction only over thirteen peculian 
(now abolishefl) of the Archbishop of Canterbury in London (see Dale's Case, 
Mnraght's Case (1881), 6 Q. B. D. 376, per Maxistt, J., at p. 413). As to the 
judge who now nears the name, see p. 509, poet, 

I a) See p. 440, poet, 
b) See Co. Litt. 95 a, note 102. 

V . 

a) Co. Litt. 95 a, note 102, in which six kinds of deans are enumerated. 
Godolphin says the civil and canon laws do chiefly take notice but of three sorts 
of deans, nmely, (1) the dean set over ten soldiers ; (2) deans rural ; (3) cathedral 
deans (Bepertonum Canonioum, p. 53). 

(s) Bee Welsh Cathedrals Act, 1843 (6 A 7 Yict. a 77), s. 4. Bishop 
Kennett says (Parochial Antiquities, p. 633): ** When, in episcopal sees, the 

bishops disj^rsed the body of their clergy by affixing them to pazoohial cures, 
they reserved a college of priests or secular canons for their counsel and assist-' 
anoe, and for the constimt oelebraUons of divine offices in the mother or 
cathedral church, where the tenth person had an inspecting and presiding 
power, till senior or principal dean swallowed up the office of all the 
inferior, and. in subordination to the bishop, was head or governor of the whole 
society *’ (and see Norwich {Dem and Chapter) Case (1598), 3 Go. Bep. 73 a, 75 b). 

office was to have au^carity over all the canons, embytm, and vicars, 
and to give poassssion to them when inetitated by the oishop, to inspect their 
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No person is capable of receiving the appointment of a cathedral 
dean until he has been six complete years in priests orders (jy. 
He must therefore be fully thirty years of age» as the minimum 
statutory age for ordination as priest is twenty-four (g). 

All heads of chapters are now called deans (A). As a rule there 
is a dean of every cathedral and collegiate church. The exceptions 
are Sodor and Man, and some of the recently created dioceses. 
ThuS| at Truro and Newcastle there are four canons residentiary ; 
but no dean has, as yet, been appointed, though power to ap;^oiat 
one, under certain conditions, has been reserved to His Majesty 
under the respective Chapter Acts (t). 

Sometimes the bishop of the diocese is empowered to act as dean 
of the cathedral. Thus, by the Truro Bishopric and Chapter Acts 
Amendment Act, 1687, the bishop, in addition and without pre« 
judice to his functions, power, jurisdiction, and authority (and until 
the appointment of a dean), is to have, perform, and exercise all the 
functions, power, jurisdiction, and authority of a dean, provided 
that the bishop is not as dean to be liable to be summoned to con- 
vocation, and that no obligation in regard to ^residence is to be 
imposed upon him (k). 

802. Deans of cathedrals and collegiate churches are now 
appointed by royal letters patent. Those of the old foundation 


difloharge of the cure of souls, to convene chapters and preside in them, there 
to hear and determine proper causes, and to visit all churobes once in throe 
years, within the limits of their jurisdiction. The men of this dignity wore 
called archpresbyters, because they had a superintendence or primacy ever 
all their colleges of canonical priests ; and wore likowise called dwxini chrutianU 
tatU, because theit chapters were courts of ohristiaiiity or occlesiaatioal j iidica- 
tures, wherein they censured their offending brethren, and maintained the 
discipline of the church within their own precincts,” 

(/) Ecclesiastical Oommissioners Act, 1840 (3 & 4 Viet, c, 113), s. 27. 
Formerly the rule was different ; from 1662 to 1840 any norson in priests orders 
was eligible. Prior to 1662 a deacon could re^tlarly bold the office, and there 
have Imn instances of laymen doing so. The rule of ti h canon law was 
**nulhu in archtpreibyferum nuUuB in decantmt nmpreibyter erdintiur,** but the 
gloss qualifies this, saying, ^*mfficit $i tali$ Bit quod in vrtvi po 9 $it proTnoveri ad 
iatum mdintm'* (Dist 60, o. 1, 2, 3; Stephens’ Laws relating to the Olorgy, 
p. 404). The legatine canons made at London in 1126, No. 7, say ** that none 
M promoted to a deanery but a priest ” (Johnson, Ecclesiastioal Laws, pp. 1126 
— 7). The holding of a canonry residentiary, prebend, or office is not now 
necessary to the hiding of the deanery of any cathedral church in England, or 
to the entitling of any dean to his full share of the divisible corporate revenues 
of such church, although such share may not heretofore have been received by 
any preceding dean otherwise than as a canon residentiary (Ecolesiastioal 
Commisaioners Act, 1841 (4 & 5 Viot. c. 39), e. 5). 

(V) Preface to Ordinal, confirmed by Clergy Ordination Act, 1804 (44 Geo. 3, 
0, 43). 

(A) Ecdesiastical Oommisaioners Act, 1840 (3 & 4 Yict. o. 113b a. 1 ; Welsh 
Cathedrals Act, 1843 (6 & 7 Yiot. o. 77). Formerly the heads of chapters (under 
the bishop) at St David’s and Manchester and Llandaff were the ** precentor.'* 
** warden,*' and ** andideacon ’* respectively (Ecclesiastical Commissioners Act, 
1840 (3 & 4 Yiot o. 113), a. 1). The non-residentiary deaneries of Wolver« 
hampton, Middleham, Hey^bo^, and Brecon were to be euppressed as they 
MtivMy fell vacant (tAid., e. 21)> 

See p, 418, port. 

\ Tmio Bishopric and Chapter Acta Amendment Act, 1887 (60 ft 51 Yiot 
a.tJI),a.9. 
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8sgt. 6. are appointed under the EccIeBiastical CommisBioners Act, 1840 (2), 
Constltti- and the Welsh Cathedrals Act, 1843 (m), those of the new founda- 
tion oi the tion under the usual practice Bince the time of Henry VIII. (n), 
Church into and those of sees receiitly founded under the respective Acts of 
Dioceses. Parliament (o). 

Income, 803. The Ecclesiastical Commissioners are empowered to take 

over the temporalities of deans and chapters by scheme confirmed 
by Order in Council (p), and to make provision for the average 
annual income of deans (^). 

(/) 3 & 4 Viet. c. 113, fi. 24. 

(w) 6 & 7 Yict. 0 . 77. a 1. 

(w) Deans of the old foundation were, before 1840, elected by the King's 
conge d'ilirc like bishops. Gibson says “ Deans of the old foundation come in 
by election of the chapter upon the King's cong^ d'eUre^ with the royal assent, 
and the confirmation of the bishop, much in the same way as the bishops 
themselves do : but, generally, the deans of the new foundation, which were 
always purely donative, come in by the King's letters patent; upon which 
they are instituted by their respective bishops; and then installed upon a 
raandato. pursuant tq such institution, and directed to the chapters’* (Gib. 
GkI. 173). This distinction between the old and new foundations arose after 
the tlisBolulion of monasteries, when Henry VIII., having ejected the monks 
out of the cathedrals, replaced them by secular canons; and those whom ho 
thus regulated are called the deans and chapters of the now foundation ; such 
are Canterbuiy. Winchester, Worcester, Ely, Carlisle, Durham, Rochester, and 
Norwich. Now by the Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), 
and the Welsh Cathedrals Act, 1843 (0 & 7 Viet. c. 77), the deanery of eve^ 
cathedi'al and collogiuto church upon the old foundation has been placed in 
the direct patronage of the Sovereign, who appoints by letters patent. Before 
tills tlie light of election to the deanery of Xilxoter was the subject of a lawsuit 
{ 11 , V. Exeter {Chapter) (1840), 4 Per. & Dav. 252). 

(o) Thus, by the Truro Chapter Act, 1878 (41 & 42 Viet. c. 44), it was enacted 
that whenever the Ecclesiastical Commissiouers should certify to the Sovereign 
under their common seal that the net income of the Truro Chapter Endowment 
Eund (Bishopric of Truro Act, 1876 (39 & 40 Viet. c. 54) would provide a 
minimum annual income of £1,000 for a dean and of £300 each for not less 
than four residential canons, exclut^ive in all cases of the value of any 
residence, the Sovereign by Order in Council might found a dean and chapter 
of Truro and constitute them a body corporate with all the rights and powers 
of other cathedral chapters in England or with such of them as to Her Majesty 
might seem fit, and might subject them to the jurisdiction of the Bishop of 
Truro as visitor {ibid., s. 3) ; and such dean and chapter is to be deemed 
for all purposes subject to the same laws as the dean and copter of any 
other bishopric in England, and the deanery is to be in the direct patron^ of 
the Sovereign, and every canonry in the patronage of the Bishop of Truro 
for the time being {ibid,). The Sovereign may make, alter, and revoke statutes 
for the order, rule, and governance of the dean and chapter of Truro and 
the members, officers, ana endowment thereof {ibid., s. 4). By s. 6 of tho 
same Act, canonries may be established at the minimum income aforesaid 
before the foundation of the dean and chapter. This has been the course 
followed, and apparenfJy^no dean of Truro has yet (19101 been established. The 
bishop acta as dean* Eor Orders in Council under those Acts, see Pulling's 
Index to Orders in Oounoil, mb voce Truro, and the Annual Statutory Rules 
and Orders. 

The Newcastle Chapter Act, 1884 (47 & 48 Viet. c. 33), contains provisions 
identical ^utatU mutandis) with the above for dealing with the Newcastle 
Chapter Endowment Fund, and the establishment of a dean and chapter. 
Canonries have been founded, but as yet there is no dean. See Orders in 
Council, supra. 

C P) See p. 800, post. 

Ecclesiastics Commissioners Act, 1840 (3 & 4 Viet. o. 113), s. 66; Statute 
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804. If a canon accepts a deanery hia canbnry is void by 
eeseion, and tlie King is entitled to present ' to the vacant 
oanonry (r). 

805. When appointed, a dean is entitled to installation (a). 

The profits of a deanery, during vacation of the ofiice, go to the 

successor (b). 

806. Every dean is to be resident in his cathedral or collegiate 
church eight months at the least (c) in every year, and is to continue 
therein, preaching the word of God, and keeping good hospitality (d). 
Such residence is counted as if he were residing in any other bene-^ 
fice he may hold (c). A decanal house of residence is usually 
provided (/). 

807. Deans in cathedral and collegiate churches (and also the 
canons) must not only preach there so often as they are bound by 
law, statute, ordinance, or custom, but are likewise to preach in 
otber^ churches of the same diocese, where they are resident, and 
especially in those places whence they or their church receive any 
yearly rents or profits, and in case they themselves be sick, or 
lawfully absent, they are to provide substitutes appx'oved by the 
bishop (g). The dean ought to visit his chapter (/i). 

808. No spiritual person holding more benefices than one can 
take a deanery ox any catVicdral preferment to hold therewith (t). 

No dean can hold any benefice except in tho city or town of the 
cathedral or collegiate church in which ho shall hold such deanery, 


Law Eevieicm Act, 1S74 (No. 2) (37 & 38 Viet. c. 96) ; Ecc.lesia.stical Com- 
mission Act, 1868 (31 & 32 Viet. c. 114). The following is the scale: Durham, 
£3,000; St. l^aul’a and Wostiiiinster, £2,000 each; and ov^ry other cathedral 
and collegiate church in England not less than £1,000, i’he Welsh deans 
have respectively £700 per annum (Welsh Oaihedrals Act., ^843 (6 & 7 Viot. 
c. 77), 8. 6). 

(r) Burn, Eccletiiastioal Law, Vol. IL, p. 90. As to pluralities of oanoiiB, see 
also p. 429, 

(a) See Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 24. Tho 
fees payable on installation amouutto £10 48., that isf £l l8. to the cominisBary 
of the dean and chapter, £8 88. to the reg^trar of the dean and chapter or other 
olHoer by usage performing the duty, lOa. to the apparitor, and to the sealer 
•Tables of l^cclesiastical Fees, June 2, 1908, superseding those of December 10, 
l«9d, London Gazette, 1908, p. 4064, and Statutory Kulos and Ordore, 1908, 
p. 316). 

(&) Stat. (1536) 28 Hen. 8, c. 11, s. 2. 

(c) Ecclesiastical Oommissionors Act, 1840 (3 & 4 Viot. c. 113), s. 8* 

(d) Canon 42. 

(c) Pluralities Act, 1838 (1 & 2 Viet. o. 106), s. 38. 

(/) See Ecclesiastical Houses of Beaidence Act, 1842 (5 & 6 Viot. c. 26), and 
Deanery of Manchester Act, 1906 (6 Edw. 7, c. 19) ; and as to dilapidations, the 
Dcolesiaatical Dilapidations Act, 1871 (34 & 35 Viet c. 43), m, 25—28 ; Eccle- 
siastical Ck>mini8sioner8 Act, 1841 (4 & 5 Viet c. 39), s. 18; Welsh Catbodrale 
Act, 1843 (6 & 7 Viet o. 77), s. 7 ; and as to property, see p. 713, po»i. 

(ff) Canon 48. ^ 

(h) Godolphin, fiepertorium Oanomoum, p. 55 ; and as to visitation genenOly, 

(t) Pluralities Act, 1838 (1 & 2 Viet o. 106), ss. 2, 124. 
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and unless the annual income of the benefice is under i6500(ft). 
A benefice held in contravention of this rule, unless sooner avoided, 
becomes void on the expiration of six calendar months from the 
time of his admission to such deanery (i). 

No dean of any cathedral church can hold any of the following 
offices: Head ruler of any college or hall in the Universities of 
Oxford and Cambridge, provost of Eton College, warden of 
Winchester College, master of the Charterhouse ; but the Dean of 
Christ Church, Oxford, may be bead ruler of the college there 
maintained (m). 

It has been doubted whether a dean, archdeacon, or canon has 
a cure of souls (n), but it seems probable that a dean has still the 
cure of souls of bis chapter (o). 

809 . The dean and prebendaries (now canons) are to wear a 
surplice with a silk hood in the choir, and a hood when they preach 
in the cathedral or collegiate church (p). 

By the Canons of 1603 they are to wear surplices both for prayer 
and preaching, ancl^ with their surplices such hoods as are agreeable 
to thoir degrees {q). The settled practice has been in accordance 
with the above rules (r), 

[k) EccloBiaetical Commissioners Act, 1860 (13 & 14 Viet. c. 94), s. 19. As 
io the roctorv of Tatenhill annexed to the deanery of Lichfield, see Ecclesi- 
astical Oomitiissioners Act, 1873 (36 & 37 Viet, c. 6*1). 

(/) Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 19. 

(in) riuralities Act, 1850 (13 & 14 Viet. o. 98), s. 6. 

(?2) Coke says they have (3 Co, Inst. 155), but Watson says it is held by some, 
notwithstanding what is said by Coke, that a deanery, archdeaconry, prebend 
etc. are not benefices with cure of souls (Watson, Clergyman’s Law, p. il) ; see 
also Kvclemisticul Comm Usion era v. Kildare (Dean and Chapter) (1858), 8 
1. Ch. li, 93, C. A., per Napiek, L.C., at p. 96. 

(o) See Godolphin. Repertorium Canonicum, p. 55, and canon 42 ; Johnson, 
Ecclertinstical Laws, 1237. By the Clerical Subscription Act, 1865 (28 & 29 
Viet. c. 122), 8. 5, every person about to be instituted or collated to any 
benefice or ])reuchprtjhip must, before institution or collation, make and sub- 
scviho the Declaration of Assent to the Thirty -nine Articles and the Prayer 
Book, tlie declaration against simony, and take the oath of allegiance in the 
presence of the bishon by whom ho is instituted or collated, or his com- 
missary ; but only such persons os are instituted or collated to a benefice with 
oure of souls are required to read and assent to the Thirty-nine Articles of 
Religion in the presence of the congregation after institution or collation (ihid.^ 
0. 7). It is therefore considered doubtful whether this second assent to the 
Articles (commonly called “reading in”) need be gone through by deans, 
ai'cbdoacoiiB, and canons. The question turns upon whether they have a cure 
of souls. For the old law as to subscriptions, see the stat. (1662) 14 Oar. 2, 
c. 4, 88. 6, 8, 9, by which deans and canons were required to assent and 
subHf^ribe to the Prayer Book, and stat. (1571) 13 Eliz. a 12, by which assent 
to the Thirty-nine Articles was required. Watson thought deans, arch- 
deacons, and canons did not come within the latter Act (Clergyman’s Law, 
p. 302) ; see also canon 36. 

(p) Advertisements of 1566. 

(g) Oanon 25. The Advertisements, and also oanon 24, contain regulations 
that “ decent ” copes are to be worn in cathedrals and ec^egiate churches at 
the communion service, upon 'principal feast d^s, by the principal minister, 
whether bishop, dean, or one of the canons. This practice, never generally 
observed, died out about 200 years ago. As to whether it could now 1^ legally 
revived, seep. 402, onte, 

(r) As to wearing a block gown instead of a surplice lor preachmgr ^ 
Sohitison, v. TufiweH, [1897] 1 Oh. 86, 0. A. 
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810. The dean of a cathedral is sometimes called the arch- Saor^s. 

presbyter of the diocese (s), and is said to be next in dignity to the Oonstilei* 
l>i9hop, though this position has also been ascribed to the chan* tionefttie 
oellor of the diocese (0 and to the archdeacon (a). He is styled CBhsrohiiito 
the “ Very Reverend/’ and is entitled to a seat in the Lower House P teW ea 
of Convocation. Bank and 

811. A sub-dean is a non-residentiary officer of a cathedral or 
collegiate church. The office does not give a right to any 
endowment, unless duties are actually performed in respect of it (6). 

A sub-deanery held independently of the dean, and not subject 
to the cathedral authorities, is an anomaly unknown to the law (c). 

812. A dean of a cathedral or collegiate church in England BMignfttion 

or Wales (d) or a canon («) may make a representation to his •*** 

bishop that he is desirous of resigning his deanery or canonry 

by reason that he is incapacitated by age or some mental or 
permanent physical infirmity from the due performance of his 
duties. The bishop must, if satisfied of the incapacity, certify such 
incapacity in writing under his hand to His JMajesty, the arch- 
bishop, bishop, body corporate, or person in whom the patronage 
of the deanery or canonry held by such dean or canon is vested; 
and from and after the date of such certificate such deanery or 
canonry is to be vacant, and such vacancy may be filled up in the 
same manner, and with the same incidents in all respects, as if such 
dean or canon were dead, except that there is to be paid, by the 
year, to the retiring dean or canon, by the treasurer or other proper 
officer of the chapter to which the dean or canon belongs, out of 
the income of tho deanery or canonry, and as a first charge thereon 
in the bands of the successor, one third part of the income, calcu- 
lated on an average of the three preceding years, received by the 
retiring dean or canon before his retirement on account of his 
deanery or canonry, such yearly sum to accrue due from day to 
day, but to be payable half-yearly : provided that if the retiring Retiring 
dean or canon holds no other ecclesiastical preferment, suesh one- 
third must, in the case of a dean in England, if less than j£400 a 
year, be made up to i!400 a year ; and in the case of a dean in 
Wales, if less than £800 a year, be made up to £800 a year(/). 

813. When a representation has been made to a bishop by a luqairj u to 
dean or canon of his desire to resign, the bishop may, if he, in his 


! «) See Godolphin, Bepertorium Ganonioiun, p. 66. 
t) Ibid., Appendix, p, 6 ; AyL Par. 95. 
a) Bee the authorities cited at p. 439, post 

h) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 22. 
c) Braithwaiie v. Hook (1862), 8 Jur. (ir, 8.) 1186, where the relations of 
the dean and sub-dean of C^chester' are dealt with ; and see^ Godolphin, 
BepeTtorium Oanonicum, p. 55. At Truro Gie Bub-dean has a stall in the ^oir, 
and in the absence of the oean or of the bishop (until a dean has been ^pointed) 
presides in the residentiary ohapter and in the general chapter, and has the 
same voice in such chapters respectively as a residentiary canon (Truro Bishoprio 
and (^lapter Acts Amendment Act, 1887 (50 & 51 Yict. o. 12), s. 7). 

(<Q Deans and Canons Resignation Aot^ 1872 (35 Yict o. 8). 

(«) As to canons, see p. 433, po$t. « 

if) Xleans and Canons Resignation Act, 1872 (35 Vict. c. 8), s. 3* Por the 
pension in the ease of a cknon, see p. 438, post. 
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discretion, thinks it expedient so to do, for the purpose of satisfying 
himself of the incapacity of such dean or canon, direct an inquiry 
to be held into the existence of such incapacity by any number^ of 
persons, not exceeding three, being beneficed clergymen or holding 
a rank in the Church higher than that of beneficed clergymen, and 
be may give or withhold his certificate according to the result of 
such inquiry. 

The persons directed by the bishop to make an inquiry into the 
incapacity of a dean or canon are to give notice to such dean or 
canon of a time and place at which the inquiry will be made, and 
any person authorised by or on behalf of such dean or canon may 
attend the inquiry, and produce evidence, and cross-examine the 
witnesses, and generally conduct the case on behalf of the dean or 
canon. The persons conducting the inquiry, or any of them, may 
administer an oath, and may examine witnesses on oath or not, in 
writing or orally, as they think expedient ; and any person who 
wilfully makes a false statement when examined, whether on oath 
or not, is guilty of a misdemeanour. Any person refusing to give 
evidence when required, after a tender of his reasonable expenses, 
may be certified by any person or persons conducting such inquiry 
to nave so refused to any judge of the High Court, who may deal 
with such person in the same way as if he had refused to give 
evidence in a proceeding instituted in the court of which he is 
judge (f/). 

814. If any dean or canon has been found by due process of law 
to be a lunatic or of unsound mind, the bishop of the diocese may, if 
he thinks fit, grant a certificate of the incapacity of such dean or canon 
without any representation being made by him of such incapacity, 
and such certificate for the purposes of the Act has the same effect 
as if it had been granted in pursuance of a representation of 
incapacity made by the dean or canon : provided that no such 
certificate is to be granted where the deanery or canonry held by 
the person so found to be a lunatic or of unsound mind is annexed 
to the headship of a college or professorship of any university, so 
long as provision shall be made to the satisfaction of the bishop for 
performing the' duties of the said deanery or canonry (k). 

816. The reaspnable expenses of any inquiry into the incapacity 
of a dean or canon are to be certified under the hands of any 
person or persons autliorised to conduct the inquiry, and when so 
certified and approved by the bishop are to be defrayed out of the 
income of the retiring dqap.or canon (i). 

m. 'Where any profesaorsbip, archdeaconry, headship, or other 
preferment, ecolesiastioal or civil, is annexed to any deanery or 
canotticy, or any deanery or canonry is annexed to any professor- 
ship, ^rbhdeaconry, hea^ip, or other preferment, eOclesiastical or 
oivu, the dean or canon retiring from his deanery or canonry in 


<CV Deans sad Oanons SeMnatton Act, 
(X) Ibid., 8. 4V 
(♦) Ibid., a 6. 


1672 (35 Yiot 0. 8), a i. 
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pursuance of (his Act is to be deemed to have vacated also suqh 
professorship, archdeaconry, he^hip, or other preferment, and |a 
to be entitled to be paid out of ^e income of such preferment, ai^ 
as a first charge thereon in the hands of the successor, by the 
treasurer or other officer whose duty it is to pay such income, 
one-third part of the income caiculatod on an average of the three 
preceding years received therefrom by the retiring dean or ccmon 
before his retirement on account of such preferment, such yearly 
sum to accrue due from day to day, but to be payable half-yearly : 
provided, that where any such dean or canon would, if the Act had 
not passed, and he had vacated or becoma incapable of performing 
the duties of any such professorship, archdeaconry, headship, or 
other preferment, have been entitled to any other payment in 
respect of such preferment than that to which he is entitled under 
this section, such payment is to be substituted for the one-third 
awarded to him hereby (Ic). , 

All powers and duties by the Act vested in or imposed on the 
bishop of the diocese, in the case of the, dean and canons of the 
King’s free chapel of Saint George, Vfitbin his^ castle of Windsor, 
the dean and canons of Christ Church, Oxford, and the dean and 
canons of the collegiate church of Saint Peter, Westminster, vest in 
and are imposed on the Archbishop of Canterbury acting on behalf 
of His Majesty (0- 

(iii.) Ohapter$» 

817. A chapter is a congregation of canons of a cathedral or 
collegiate church (m), usually (but not necessarily) including a 
dean (n), who is chief and head of the chapter (o). 

A dean and chapter are a corporation aggregate (p). 

By the Ecclesiastical Commissioners Act, 1841 (q)^ the majority 
of the existing members of a chapter (including or not including 
the dean, according as his presence may or may not by be 
required) are at all times a sufficient number of canons for con- 
stituting a chapter, and in other sections of tli . Ecclesiastical 

(k) Deans and Oanons Resignation Act, 1872 (35 Viet, c* 8), s. 7. 

(Z) Ibid,, 8. 8. 

(m) See Co. L»itt, 96 a. 

(n) See Welsh Cathedrals Act, 1843 (6 & 7 Viet. o. 77), s. 4. 

(o) Qodolphin, Repertorium Canonicum, p.61; see Truro Bishopric and Chapter 
Acts Amendment Ac^ 1887 (50 & 51 Viet. o. 12), ss. 2, 10. A chapter of n. 
cathedral churoh formerly consisted of persons ecclesiastical, canons and 
prebendaries, whereof the dean was chief, au subordinate to the bishop, to whom 
they were as assistants in matters relating to the Church, for the better ordoriitg 
and disposing the things thereof, and ror confirmation of such letuses of the 
temporalities and offices relating to the bishc^ric as the bishop from time to time 
might happen to make (Qodolphin, Repertonum Uianonicum, p..58). ^ey were 
termed by the canonists, cap/fuZMTn, being, n^idenUy, a kind h^adv instituted 
not only to assist the biiAop, but also to nue and govern the ffiocese in the Ume 
of vaca&)n(i5td., p. 56). Kiis right now exists only in archdioceses (see p. 39(), 
aaie). the archbishop being the guardian cl the spiritualities ia ordinary diocese*; 


(£) 4*^Viota 39, 8 16. 


122, 148; Can 
& 7 Tici c. 77), s^^ 



see p. 406 , «n(s. ^ A* 

UooT. (k. b.), 51 ; 'VVelsn Oauedr^ ) 8 ^ (6 
title OoBPOBATioira, VoL VIII., p. 344 . , 
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Commissioners Act, 1840 (r), the dean is assumed to be a member of 
the chapter. But there may be no dean, and where there is no dean 
at all (as formerly at Southwell) grants by or to the chapter are as 
effectual as other grants by or to dean and chapter (s). 

Though the dean is the head of the chapter, he has no power to 
negative their decisions formally arrived at (t), nor has he even a 
casting vote (a), 

818. The chapter in a collegiate church is more properly called 
a college (b), 

819. Of chapters, some are ancient, some new (c). Chapters are 
of two kinds, the general chapter and the chapter proper or 

close chapter ; the latter comprising the dean and residentiary 
canons only. The close chapter has the exclusive management of 
the capitular property, though at Hereford the general chapter is 
convened for the receipt of the royal con^i d'elire, the election of 
bishop and proctors in convocation, and the installation of a dean 
and any other dignitary (d). 

The term “ the dean and chapter in the diocese of Truro means 
the bishop, acting as a dean, the sub>dean, the canons residentiary, 
and any person who by the Act is entitled to a voice in the chapter. 
The term ** the general chapter ** means the dean and chapter and 
the honorary canons of the cathedral (e). 


(r) 3 & 4 Viet, c, 113. ** Patronage . • . posBOSsedby deans and other individual 
members of chapters ” (ibid,, s. 41) ; “all members of chapters except the dean 
, , . ai*e etc.” (ibid,, s. 1). 

(a) Watson, Clergjman’B Law, p. 692 ; but see Southwell (Chapter) v. Linadn 
(Biahoj)) (1675), 1 Mod. Rep. 204 ; Vaughan v. u4«cuc(1623), 2 Roll. Hop. 450, 453. 
OoTOparo the min"oi% aldermen, and burgepses of a borough (see title Local 
Oovistinment). So likewise in the cathedral churches of St. David’s and LlandafI 
there was formerly no dean, but the bishop in either was head of the chapter; 
and at the former the chanter (or precentor), at the latter the archdeacon, pre- 
sided, in the absence of the bishop or vacancy of the see (Stej)hens, Laws 
Relating to the Clergy, p. 409). At present in the ancient bishopric of Sodor 
and Man, and also in some of the new bishoprics, there is no dean, the bishop 
(in the case of Truro) acting as such (see p. 418, ante ) ; but as a general rule 
the chfipter consists of dean and canons. 

(t) Watson, Clergyman's Law, p, 855. 

(a) Chichester (Bishop) v. Harward (1787), 1 Term Rep. 650, 652; see stat 
(1541) 33 Hen. 8, c. 27 ; stat. (1707) 6 Ann. c. 75 ; and compare title 
Corporations, Vol. VIII., p. 349. 

(b) Co. Litt. 95 a, notes 102, 103. 

(c) The now, according to Sir £. Coke, are those which were founded or 
translated by Henry VUI. (see stat. (15421 34 & 36 Hon. 8, c. 21 ; stat. (1576) 
18 Eliz. c; 2 ; stat. (1593) 35 Elis. c. 3), in tne places of abbots and convents, or 
priors and convents, which were chapters while they stood, and these are new 
chapters to old bishoprics ; or they are those which are annexed unto the new 
bishoprios founded by Henry VIII., and ate therefore new chapters to new 
bishoprics (Co. litt. 95 a). In addition to these there ore some chapters of quite 
recent foundation, as Truro and Newcastle (see Truro Chapter Act, 1878 (41 & 42 
Viet. 6. 44), and Truro Bishopric and Onapter Acts Amendment Act, 1887 
(60 A 51 Viot. c. 12), and Newcastle Chapter Act, 1884 (47 & 48 Viet. c. 33) 1. 

(d) B, v. Bertford (Dean) (1870), L. B. 6 Q. B. 196, where s. 25 of the 
Ecolesiaatioal Commissioners Act, 1840 (3 A 4 Viot. c. 113), was oonstrued ; 
Rai^lph V. MUmm (1868), L. B. 4 0. P. 107^ 1^. Ch. where ^e right of non- 
reaidentiaries to vote for proctors in convocation was decided. 

(s) Truro Bishopric and Chapter Acts Amendment Act, 1887 (50 A 51 Viot 
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820. The chapter for certain j^arposes is a “court" eseroising 
judicial functions, though not, strictlj speaking, a court of law or an CoiugitQ' 
ecclesiastical court. Thus, it has been held fo be a court for the 
pm-pose of inquiring into the due performance by a vicar choral 

of the cathedral services (/). HWfMCi. 

821. All chapters are subject to the visitation of the bishop fnimptaf 
jure ordinario Q), and of the archbishop, jure metropoUtico {h), ▼wtaMa 
except in the case of peculiars, when they are visited by their own 
peculiar ordinary, but every see or cathedral as such is exempt 

from archidiaconal jurisdiction (t). 

At a visitation the bishop may order the removal of illegal 
ornaments erected therein by the dean and chapter (1;), in spite of 
their opposition, but he cannot, at his discretion, order any alteration 
in the fabric of the cathedral (1). 

822. The chapter has the general control of the cathedral, in Control ot 
accordance with the cathedral statutes (m). Thus, a chapter may, 

if they have power to appoint by their statutes, remove a chorister (n) 
or schoolmaster (o) appointed by themselves, subject to an appeal to 
the visitor. 

A chapter also has power to appoint a commissioner under the Appoinu 
Pluralities Acta Amendment Act, l685 (p), to inquire into the “““in- 
adequate performance of ecclesiastical duties under that Act. 

If the bishop, with tho assent of the chapter, make a statute for Prejudioinl 
the chapter prejudicial to their successors, it requires to be construed 
strictly and according to its very letter (q). " 

823. The possessions of a dean and chapter are for the most Propotty. 
part divided, the dean having one part alone, in right of bis deanery, 

and each particular canon a certain part in right of his canonry ; 


c. 12), 8. 2. Tho eenoral chapter *’ also oonsents to the exon ise of the patronage 
of the doan and chapter (Truro Bishopric and Ohapter Ac n Amendment Act, 
1887 (60 & 61 Yict c. 12), s, 14). 

(/) Boughton v. York (Dean and Chapter), Eothery’s Appeal Oasesi 134; 
i?. V. Here/fyrd {Dean and Chapter) (1897), 13T.L, R. 374, 0. A., per Lord Eskeh, 
M.R., at p. 375 ; hut see Be York {Dean) (1841), 2 Q. B. 1. As to ecclesiastical 
courts, see p. 499, post, * 

{g) See p. 410, ante, ** The ordinary is visitor, so constituted by tho canon 
law and from thence derived to us ” (1 BL Com. 480). 


See p. 385, ante, 

(f) Gih. Cod. 171. 

{k) Pkillpotts V. Boyd (1876), L. E. 6 P. 0. 435. 

W 

(m) As to the intoipretation of these and the powers of visitors, see p. 409. unta. 
As to tho chapter being for certain purposes a court, see supra, 

(n) R, V. Chester {Dean and Chapter) (1850), 15 Q. B. 513. 

(o) R, V. Rochester {Dean and Cnapter) (1851), 17 Q. B. 1. 

(p) 48 & 49 Yiot 0. 54, s. 4. 

($) Garne^iv. Gordon (1813), 1M.& 8. 205,214. As to episcopal visitations, sea 
p. 409, ante. The questions in the cases usually turn on the construction of the 
cathedral statutes ; as to those of Chichester, see Chichester (Biehop) v. Harvmrd 
(1787), 1 Term Rep. 650 ; aa to Hereford, R, v. IJtreford (Dean) (1870), L. B* 5 
^ B. 196, and cases cited at p. 410, ante. In some cases there have been eom- 
positionsas to visitorial rights ; see Bum, EcclesiaHtical Xaw, YoL IL, tit* l)euit 
andCbaptar* 
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the reeidue the dean and chapter have alike, and each of them is 
to this purpose incorporate by himself (r). 

The dean and chapter being a corporation aggregate, although 
their possessions may be parted with, yet, for necessity, the corpora* 
tion remains, as well to assist the bishop in bis office as to give 
their assent to certain of his actions (s). Where there is no dean 
and chapter, the acts of the bishop are valid without confirmation (a). 

824. The patronage of all beneiiceB with cure of souls has been 
taken away from individual members of the chapter (b), but that of 
the chapter itself is preserved subject to the following restrictions. 
The chapter, on a vacancy, must present a member of such chapter 
or one of the archdeacons of the diocese, or a non-residentiary pre- 
bendary, or honorary canon ; or a person who has served for five 
years at least the office of minor canon or lecturer of the same 
church, or a master of any school connected with such church, or 
as incumbent or curate in the diocese, or as public tutor in either 
of the Universities of Oxford or Cambridge, or as to Durham has 
served for the like term in the office of professor, reader, lecturer, 
or tutor in the University of Durham, or has been educated thereat, 
or is a licentiate or graduate in theology therein, or has served 
as incumbent or curate within the same diocese for a like period (c). 
In the event of no presentation being made in accordance with the 
foregoing provisions within six months, there is a lapse to the 
bishop to collate an incumbent or curate of the diocese of five years’ 
standing, who has “ actually served,” and if no such collation is 
made within another six months, there is a lapse without condition 
to the arclibish op of the province (d). 

826. Where sees have been consolidated and united, in some 
cases the two deans and chapters have retained their separate 
powers (e), and in others one of them has been made the sole 
chapter (/)• 

(iy.) Canon$, 

826. A canon is a residentiary member of the chapter of a 
cathedral or collegiate church {g) ; and has a stall in the choir and 


(r) Qodolphin, Hepertorium Oanonicum, p. 52. As to incomes of deans and 
canons, see p. 418, ante, and p. 431, poit; and as to property, see p. 432, poit, 

(«) Nortvich (Dean and OhapUr) €aee (1598), 3 Oo. Rep. 73 a, 76 b. 

(a) See Bishoprio of Truro Act, 1876 (39 & 40 Yict. c. 54), s. 7. 

(bS See p. 432, post 

(cj Ecclesiastical Oommissioners Act, 1840 (3 & 4 Viet c. 118), a 44. 

(cQ Ibid,, and though not mentioned there would be a lapse to the King at 
the end of a farther six if the archbishop fails to present. 

(e) For example, Gloucester land Bristol before their auunion in 1897 ; see 
Bishopric of Bristol Act, 1684 (47 & 48 Viot. c. 06). 

(/) See the cases of dissolvOd chapters of monasteries, stat. (1641) 33 Hon. 8. 
c. 30 (Ooventiy and Liohfiel^* stat. (1543) 34 & 35 Hen. 8, o* 15 (Bath and 
^Vells). JPbe onapters of Inchnold and Wells only respectively in each case being 
retained. ‘ 

(y) Under the Hcolosiastioal Commissioners Acts all members of a chapter 
except the dean are now styled canons (Ecclesiastical Commissioners Act, 1840 
(3 & 4 Viet e. 113), s. 1 ; as to Wales, Wel^ Cathedrals Act, 1843 (6 & 7 Viet, 
c. 77)). Officers called prebendaries, however, still exist among the non- 
residimtiarieB (EcdlesiastioM Ckunmiasioners Act, 1840 (3 A 4 Viet o. IIS), s. 92). 
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a voioe in the chapter. A oanonry is the office (with the emolii* >> 

mente) of a canon (h). ■ , , Ccoattte* 

A canon is, by himself, a corporation sole. He is a corporatioD tlon oft^ 
in two respects, first as a member of the corporation' aggregate f^'OhlEto 
namely, the corporation of the dean and chapter ; next as a cop* 
poration sole (i). AoorpoMtloa. 

827 . No one is eligible for a canonry nnleas he has been six QmUlMiUoa. 

years in priests orders, except in the case of a canonry annexed to ' ‘ 

a professorship, head^ip, or other office in some university (i)> 

He must therefore be thirty years of age at least (1). 

The holding of a prebend is not necessary to the holding of either 
of the residentiary canonries at St. Paul's, which are in the direct 
patronage of the Sovereign (m). 

828 . The right of appointing canons is vested by statute either Appolatmaat. 
in the King (n) or the bishop of the diocese (o), except in the case 

of a canonry which is attached to some ecclesiastioal or spiritual 


The term canon “ in the Ecclesiastioal Oommissioners Act, 1840 TS & 4 Viet 

0 . 113), means onl^r every residentiary member of olmpter, except the dean, 
heretofore styled either prebendary, canon, canon residontiary or residentiary 
(ibid., 8. 93). 

(A) A prebend (now called a canonry) was formorlv described as an endow- 
merit in laud, or pension in money given to a cathedral or conventual church 
•n proehendam, that is, for the xnaintonanoe of a secular priest or regular canon 
who was a prebendary, as supported by the prebend (Stepliens, Jjaws Itelating 
to the Clergy, p. 409), and see Walrond v. PoUard (li)70), 3 Dyer, 293 b. As to 
the present income, which (x^iiHists of a money payment, see u. 431, pout. Sir 
E. Coke says a prebendary was so called a prcthnido, from tiie assistanoo he 
afforded to the bishop [Nonuich (Dean and ChapUir) Ca«c (1598), 3 Co. Kep. 73 a, 
75 b) ; but (hbson says he had his name, on the contrary, from the assistance 
which the Church alforded him in meat, drink, and other necessaries. A canonry 
was also formerly a name of olfice, and a canon was the officer in like manner 
as a probendary ; and a prebend was the maintoiiance or stipend both of the one 
and of the other (Gib. Cod, 172; N(jrwich (Dean and Cnajtter) Case, supra; 
Magdalen Cvllege Vase (1615), 11 Co. Eep. 66 b, 75 a; Chichester (Bishop) v. 
Harward (1787), I Term Hop. 650), The number of cai ms in tne several 
following cathedral or collegiate churchos throughout EngKud and Wales was 
by the Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. o. 113), s. 2, and 
sched., and the Welsh Cathedrals Act, 1843 (6 & 7 Viet. c. 77), 8. 1, fixed as 
follows: — Canterbury, Durham, Ely, and Westminster six each; Winohestor 
and Exeter five; and the remainiTig dioceses m England and Wales four each. 

(i) Ecclesiastical Commissioncra v. Kildare (Dean and Chapter) (1858), 8 

1. Ch. R. 93, 0. A., per Napier, L.O., at p. 96. 

(A;) Ecclesiastioal Commissioners Act, 1840 (3 (&4 Yict. o. 113), s. 27. 

(l) See p. 417, ante. Before the stat. (1662) 14 Car. 2, o. 4, a layman might 
have been presented to a prebend, for a prebendary non hahet ouram animarum 
(Bland v. Maddox (1587), Oro. Elik 79). The law was the same as in the case 
of a dean ; see p. 417, ante. 

(m) Ecclesiastical Commissioners Act, 1841 (4 A 5 Viet. o. 39), a. 5. 

(n) See Ecclesiastical Commissioners Act, 1840 (3 A 4 Viet. o. 113), s. 24. 
whereby the three then existing canonries of St Paul's, London, were placcil 
in ^e derical patronage of the Sovereign ; and as to the patronage of additional 
or revived canonries, see p. 429, post. 

(o) As to the patronage the bishop of the diocese, see the Ecclesiastioal 
Commissioners Act, 1840 (3 A 4 Viet. c. 113), ss. 25, 26, 33 ; and as to revived 
or additional canonries, see p. 429, poet. By the Welsh Oathedrals 1843 
(6 A 7 Viet. c. 77), s. 1, the provisions of the ijccleaiastidal Commissioners Acts, 
1840 and 1841, are to extend to St Assph and Bangor (and see a.! as to 
patronage). 
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office (p)o When a canon is invested in his oanonry he is said to be 
installed {q). If nominated by the King, he is appointed by royal 
letters patent, and is thereupon entitled to installation (r) ; if by the 
bishop, he is collated and thereupon in like manner he is entitled 
to installation (s). 

829. By the Ecclesiastical Commissioners Act, 1840, a number 
of canon ries were suspended for the purposes of rearrangement (a) ; 
some of these canonries were annexed to archdeaconries (6), others 
to certain parishes or professorships, and some were suppressed (c) ; 
as to the latter, however, it was provided that a plan might from 
time to time be laid before the Ecclesiastical Commissioners by any 
of the chapters, with the consent of the visitors respectively, for 
removing the suspension and re-establishing such suspended 
canonries, by assigning towards the re-endowment of any such 
canonry a portion of the divisible corporate revenues remaining to 
such chapters respectively, after paying to the Ecclesiastical Com- 
missioners the profits and emoluments accruing to them from the 
suspended canonry, so that the profits and emoluments of such 
suspended canonry 4)6 not diminished by the removal of such sus- 
pension, and also by accepting and assigning for the same purpose 
any further endowment in money, or in lands, tithes, or other 
hereditaments, not exceeding in yearly value the sum of £200 for 
each canonry from which the suspension shall have been so removed, 
and also by annexing to any such canonry from which the sus- 
pension shall have been so removed any suitable benefice or other 
preferment in the patronage of such chapters respectively, or of any 
other patron, with the consent of such patron, and where any 
bishop is patron, with the consent of the archbishop ; and any such 
plan may be carried into effect and such alterations may be made 
in the existing statutes and rules of such chapters respectively as 


(p) the Truro Chanter Act, 1878 (41 & 42 Viet. c. 44), tho appointment of 
canons of Truro is vested iu the bishop. 

(q) See, for example, the Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet, 
c. 113), as. 24, 25. 

M i hid., 6. 24, 

Ibid., 8. 25. The fees payable on collation and installation to a canonry 
amount to £13 Ida. 6d., nammy, on installation £1 Is. to the commissary of dean 
and chapter, £4 4s. to the registrar of dean and chapter or other officer by 
usage performing tbe duty, lOs. to the apparitor, and 5a. to the sealer. On 
collation to the vioar-gener^ or chauceUor, 10a. 8a. ; to the registrar or other 
officer by usage performing the duty, £2 2a. 4d. ; to the secreteuy of archbishop 
or bishop, £4 4a. ; apparitor, 3s. 6d. ; sealer, 4a. 6d. ; record-keeper, 4a. 6d. 
(See Statujiiory Order in Council of June 2, 1908 (London Gazette, 1908, p. 4064 ; 
Statutory Buies and Orders, 1908, pp. 316, 317, 319, especially as to fees 
payable to the apparitor, sealer, and record-keeper). 

(o) Namely, at Canterbury, Durham, Worcester, Westminster, Windsor, 
Winchester, Exeter, Bristol, Chester, Ely, Gloucester, Lichfield, Norwich, 
Peterborough, Bipon, Bochester. Salisbury, Wells and Ely (Ecclesiastical Com- 
missioners Act, 1840 (3 A 4 Viet. c. 113), ss. 4 — 18). As to suspending a 
canonry at Westminster in order to provide for tho repair of the fabric of tbe 
Abl)ey, see Westminster Ablwy Act, 1868 (51 & 52 Viet. c. 11). 

(5) EoclesuiBtLcal Commissioners Act, 1840 (3 & 4 Viet c. 113), s. 16. 

(c) The EcolesiBstical Commissioners have no meater rights in these canonries 
thou had the former canons, and are subject to the same trusts (A.-O, y. Windsor 
(Dsan and Canons) (1858), 24 Beav. 679). 



Past II.-^-Thb Cassimmw of thb Cbobch op Bhozjlko. 

k 

the case may require, under ttie authority in the Act provided for 
making alterations in existing statutes (d) ; suoh plan need not 
propose to assign towards suoh re-endowment any portion of the 
divisible corporate revenues remaining to the chapter (e). 

830 . Plans may also be laid before the Ecclesiastical Com- 
missioners for the establishment of additional canonries (/), and 
suoh plans may contain proposals for assigning to the holders of 
any such canonries, spiritual, ecclesiastical, eleemosynary, or 
educational duties for the benefit of the Church of England and 
in connection with the diocese, and for fixing the residence of such 
canons and their participation in the conduct of divine service and 
in preaching in the cathedral or collegiate church, and for limiting 
the tenure to a term of years, dependent upon the performance of 
duties, and for determining the patronage. The patronage of such 
canonries is to vest in the Sovereign or the bishop of the diocese, 
except in the case of a canonry which is attached to some already 
existing ecclesiastical or spiritual office. Patronage not determined 
in the plan is to vest in the bishop (^). 

% 

831 . As to canonries in Wales, various provisions have been 
made by statute {h). Two canonries in each cathedral were to be 
annexed to archdeaconries. The income was settled (t), and all 
the provisions of the Ecclesiastical Commissioners Acts of 1840 
and 1841 were extended to St. Asaph and Bangor (A;), provision as 
to Llandaff and St. David’s having in most respects been made by 
those Acts (i). 

832 . It is doubtful whether a canon has any cure of souls (m). 
Canons (n) must make and subscribe the declaration of assent to the 
Thirty-nine Articles and Prayer Book before collation, and also the 
declaration against simony, and take the oath of allegiance (o). 

833 . No spiritual person (except an archdeacon), bolding more 
than one benefice with cure of souls (p), may ♦ ccept and take, 


(d) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet, c, 113), s. 20. 

a Cathedral Acts Amendment Act, 1873 (36 & 37 Viot. c. 39), s. 1. For 
er details as to property, see p. 432, pvsU 

2 . 

{g) CiJ-ihedral Acte Amendment Act, 1873 (36 & 37 Viot, c. 39), s. 3; and sro 
Ecclesiastical Commissioners Act, 1873 (36 & 37 Viet. c. 64), s. 3, amending the 
Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 51. 

(A) Welsh Cathedrals Act, 1843 (6 & 7 Viot. c. 77). The number of canonries 
in each cathedral is four ; see p. 427, anU» 

(t) See p. 431, post, 

(fc) T-Wd. 
h) Ibid. 

\m) See p. 420, ante. 

ln\ Ecclesiastical Commissioners v. KUdare {Dean and Chapter) (1858), 8 I. 
Ch. fe. 93, C. A., per Napibb, L.O., at p, 96 ; and see p. 420, ante. 

(g) Clerical Subscription Act, 1865 (26 A 29 Viet. o. 122), s. 5. For the 
old Jaw, see stat. (1662) 14 Oar. 2, c. 4, as. 6, 8, 9. As to “reading in,” see 
note (o) on p. 420, ante. 

(p) For the definition of benefice, see Pluralities Act, 1838 (I & 2 Viet. 
0. 100), 8. 124; Pluralities Act, 1850 (18 A 14 Viet. c. 98), s. 3 ; and note (u) 
on p« 660, post. 
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to hold therewith, any cathedral preferment (5) having any 
prebend or endowment belonging thereto, and no Bpiritual person 
holding any preferment in any collegiate or cathedral church 
may accept or take, to hold therewith, any preferment in any 
other cathedral or collegiate church, any law, canon, custom 
or usage to the contrary notwithKstanding (r). But this does not 
prevent any spiritual person holding any cathedral preferment 
either with or without a benefice from holding therewith any office 
in the same cathedral or collegiate church the duties of which are 
statutably or customarily performed by the spiritual persons holding 
such preferment («). 

No sjuritual person being head rule^ of a college or hall in 
the Universities of Oxford or Cambridge, or warden of the 
University of Durham, and also holding any benefice, can take 
and hold therewith any cathedral preferment or any other benefice ; 
no such spiritual person also holding any cathedral preferment 
can take and hold therewith any benefice ; hut this does not 
prevent any such spiritual person from holding any benefice or 
cathedral preferment permanently attached to or forming part of 
the endowment of his office (a) ; and if any spiritual person accepts 
a cathedral preferment or benefice, and is admitted, instituted, or 
licensed thereto contrary to the provisions of the said Pluralities 
Acts, 1838 and 1850, every cathedral preferment and benefice which 
he previously held becomes ipso facto void as if he had died or 
resigned the same (b). 

By the Ecclesiastical Commissioners Act, 1841, more benefices 
than one might be held with any prebend, dignity or office not then 
in any manner endowed (including an honorary canonry) , or whereof 
the endowments had not been vested in the Ecclesiastical Com- 
missioners, or which might thereafter be endowed to an amount not 
exceeding £20 a year (c), and this provision was extended by the 
riuralities Act Amendment Act, 1850, so as to authorise the holding 
of one benefice and one (endowed) cathedral preferment in the 
same church with such honorary canonry, prebend, dignity or 
office (rf), 

834. A canon is bound to reside at his cathedral or collegiate 
church at least three months in every year (e). Most canons, how- 
ever, hold another benefice, on which the ordinary term of compulsory 
residence under the Pluralities Act, 1888, is nine months in the 
year {f). Hence it is provided by the same Act that a canon may 


(5) For the definition of cathedral preferment which includes a canonry, see 
Pluralities Act, 1838 (1 & 2 Viet, c, 106), s. 124. 

(r) Jbid.t 8. 2 ; and see p. 419, ante. 

(a) Jbid. 

(o) Pluralities Act, IfioO (13 & 14 Viot c. 98), s. 6. 

(b) Ihid*y B. 7 ; Pluralities Act, 1N38 (1 & 2 Viet c. 106), s. 11* 

(c) Ecclesiastical OommissionsrB Act, 1841 (4 & 5 Viet, c. 39). 

{d) Pluralities Act, 1850 (13 & 14 Viet, c. 98), s. 11. 

(e) Eoolesiastioai Commissionei’s Act, 1840 (3 & 4 Viet. c. 113), s. 3. For a 
decision on the repealed stat. (1803) 43 Geo. 3, c, 84, see Caiheart y. Hardy 
(ISH), 2 M. dc S. 534. See also canon 44. 

(/) Pluralities Act, 1838 (I & 3 Viet. c. 106), ss. 32, 120« 
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eount (he residence at the cathedral or collegiate church as if he 
had resided on some benefice ig ) ; provided always that a canoa 
may not be absent from any benefice, on account of such residence 
and performance of duty, lor more than five months altogether in 
any one year, including the time of such residence on his prebend, 
canonry etc., and every such spiritual person holding any such office 
in any cathedral or collegiate church, in which the year for the 
purposes of residence is accounted to commence at any other period 
than the let of January, and who may keep the periods of residence 
required for two successive years at such cathedral or collegiate 
church, in whole or in part, between the 1st of January atid the 
31st of December in any one year, may account such residence, 
although exceeding five months in the year, as reckoned from the 
let of January to the Slat of December, as if he had resided on 
some other benefice (h). 

Hence it would seem that an incumbent who is also a canon has 
two months* leave of absence from clerical duty instead of three. 
If, however, the canon is the holder of a revived or additional 
canonry under the Cathedral Acts Amendment Act, 1873, ho is 
not bound to any other or further residence than is prescribed in 
the plan under that Act(t). 

836. The income of a canon varies from about 350i. to 1,000/. a 
year. All the interests of the holder of any canonry in real estate 
or endowments are to be absolutely vested in the Ecclesiastical 
Commissioners (y) and money payments made instead; thus the 
Commissioners have to make such arrangements as will (if 
possible) leave to the canons of Durham, Manchester, St. Paurs, 
and Westminster respectively an annual average income of ],000L 
a year each, to the canons of St. David’s, Llandaff (/c), St. Asaph, 
and Bangor (i) 850i. a year each, and to the rest 600/. a year 
each. But this scale of payment may from time to time be varied 
or revised, but so as to preserve as nearly as possiMo the intended 
average annual incomes, so as not to affeci any canon in possession 
at the time of making such variation (w). 

The profits of a canonry during vacatioor subject to the 
expenses of performing the duties of the office, go to the 
successor (n). 


(g) PluraUtios Act, 1838 (1 & 2 Viot. o. 106), es. 30. 120. 

h) Ibid,, 8. 39. 

(t) Cathedral Acts Amendment Act, 1873 (36 & 37 Viet. c. 39), 8 3 ; tm 
p. 429, ante. 

(;*) Ecclesiastical Commissionors Act, 1840 (3 & 4 Viet. c. 113), 8. 60; 
Welsh Cathedrals Act, 1840 (6 & 7 Viet. c. 77). 

{k} Ecclesiastical Commissioners Act, 1840(3 & 4 Viet. c. 113), s. 66. 

(/) Welsh Cathedrals Act, 1843 (6 & 7 Viet c. 77), ». 6. 

(m) Ecclesiastical Commissioners Act, tail /4 & 5 Viet. c. 39), s. 20, Certain 
deans and chapters elected to take estates in lien of money payments, and are 
now suffering from the agrionltuTal depression. For the present incomes of 
canons, see Whitaker's Almanack, 1910^ Since 1842 many new di^Hseses have 
boen formed, but in some of them there are no doans and chapters and no 
fnnds.toendow them. , 

(n) Btat (1630) 28 Hen. S, o, 11, ss. 2, A. Ae to deans, see p. 41A, 
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836. In the older cathedrals houses of residence are attached (o), 
but an individual canon does not seem to have ever had more than 
the right to use one of the houses. Whenever a house becomes 
vacant by a vacancy in a canonry the other canons, may make 
choice of it according to seniority, the new canon taking the house 
which is left. Where the houses are the property of the dean and 
chapter, and the particular canons merely have the use of them for 
the discharge of their duties, a canon cannot validly mortgage 
{inter alia) his house of residence, so as to give the mortgagee the 
right to eject him therefrom (p), nor can he vote in respect of it ( 5 ). 
Where, however, a canon occupies a house as a corporation sole, and 
not as a member of the chapter, having a right to it for life with 
which the chapter cannot interfere, he is entitled to a vote (r). 

Every canon and petty canon is rated separately for his first- 
fruits, not jointly (a). 

837. Subject to certain special provisions, all the patronage of 
benefices with cure of souls formerly possessed by individual deans 
and canons in right of their separate estates, or by non-residentiaries 
in right of their ofi&ces, has been transferred to and vested in the 
bishops of the respective dioceses, subject to all such provisions as 
to apportionment or exchange of ecclesiastical patronage as are 
contained in the Ecclesiastical Commissioners Act, 1836 (0* 

It is not lawful for any spiritual person to sell or assign any 
patronage or presentation belonging to him by virtue of any dignity 
or spiritual office held by him, and every such sale or assignment is 
null and void to all intents and purposes (a). 

838. Numerous provisions have been made by the Ecclesiastical 
Commissioners Acts as to the property of canons (&). 

839. Canons, like other clergy, are individually subject to epis- 
copal and metropolitical visitation, but cannot now be deprived 
summarily by the visitor (c). 


(o) See Ecclosiaetical Housob of Residence Act, 1842 (5 & 6 Viet. c. 26); 
Welsh Oathedrale Act, 1843 (6 & 7 Viet. o. 77), b. 7 ; EccleBiastioal CommiBsioners 
Act, 1841 (4 & 5 Viet. c. 39), e. 18. As to property, see p. 713, post, 

(p) Dot d. Butcher v. Muegrave (1840), 1 Man. & G. 626 ; Oren/eU v. Windsor 

{Dean and Canons) (1840), 2 Beav. 644. As to mortgages or assimments of 
ecolesiafitical incomes or property, eeo p. 735, Ab to dilapidations, see 

Eoolesinsiical Dilapidations Act, 1871 (34 &35 viot. o. 43), ss. 26 — 28; and 
p. 767, post, 

{(A Heath v. Haynes (1857), 3 C. B. (n. s.) 389 ; Harris v. Phillips, [1891] 1 
Q. B. 267; and see Durant v. Kennett (1869), L. R. 6 0. P. 262, and title 
Ei.EcrriONs. 

(r) 2^'ord v. Harington (1869), L. R. 5 0. P. 282. 

Is) Stat. (1534) 26 Hon. 8, c. 3, s. 22. 

(t) Ecclesiastical Ooininissionors Act, 1840 (3 A 4 Viet. o. 113), s. 41; 
Ecclesiastical CommisBionerB Act, 1836 (6 ft 7 Will. 4, c. 77) ; for the old law, 
seo RennsU v. Lincoln {Bishop) (1825h 3 Bing. 223, reversed in K B. (1627), 
7 B. ft 0. 113, and jud^ent of K. B. aflBimed suh turn. Mirehouse y. Rmnsll 
(1833), 1 OL ft Fin. 627, H. L. 

(а) EcdesiastioBl Commissioners Act, 1840 (3 ft 4 Viet. c. 113), a. 42. 

(б) Seep. 794, |>o«t. 

(c) Rs York (iwn) (1841h 3 Q. B. 1. As to Tisitatio& of chaptens, we p. 4B9t 
mtsi wd lor tlw old Wf &Y. (1747), 1 Wile. Mw 
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840. A osnon (which means a canon or minor canon (<{) of a 
cathedral or collegiate church in England or Wales but does not 
include an honorary canon) may, if incapacitated, resign on similar 
terms and by the same procedure as a dean («). A representation 
has to be made to the bishop, and a certificate of incapacity sent 
by the bishop to the Sovereign or other the body or person who 
holds the patronage of the canonry(/). 

841. Non-residentiary prebends and offices — for example, sub- 
dean (y), chancellor of the church (ft), vice-chancellor, treasurer, 
provost, precentor, or succentor, non-residentiary prebendary — 
do not give any right to any endowment whatsoever, unless duties 
are actually performed in respect of such office (t). Such officers are 
uot members of the close chapter (ft). 

The estates of certain offices and non-residentiary prebends have 
been vested in the Ecclesiastical Gommissioners, but this does not 
apply to any dignity, office, or prebend permanently annexed to any 
archdeaconry, professorship, or lectureship, or to any school or the 
mastership thereof, or to certain prebends of Chichester ( 1 ). 

(v.) nonorai*y Canom, 

842. A new kind of canonry, called an honorary canonry, which 
was intended to be conferred as a distinction of honour upon 
deserving clergymen, has been created in every cathedral church in 
England in which in 1840 there were not already founded any non- 
residentiary prebends, dignities, or offices (m). The honorary 
canons are entitled to stalls (n) and to take rank in the cathedral 
church next after the canons, and are subject to such regulations 
as may be made by authority with the consent of the chapters. 
The number of honorary canonries to be founded was twenty-four 
in each cathedral. The bishop is to appoint. No emolument 


(c^) As to minor canons, see p, 434, post, 

(e) Deans and Canons llosignation Act, 1872 (36 Viot c. $> ; see also p. 421, 
ante. For the special procedure in cases of unsoundness of mind, see p. 422, 
ante, 

(/) Ibid., 83 . 2, 3. A canon in England receives one-thu*d of his income, 
calculated on an average of the three preceding years, or £230 a year (which- 
ever is the larger), by way of pension ; a canon in Walos one-third of income, 
or jEl75 a year (whichever is the lor^r) ; a minor canon one-third of income, 
calculated as aforesaid.^ 

(g) As to sub-dean, see p. 421, ante. 

(/i) This does not mean diocesan chancellor, as to whom, see p. 412, 
ante. 

(i) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 22, 

Ik) See p. 424, ante. 

(1) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viot. c. 113), s. 31, as 
amended by Ecclesiastical Oommissioneis Act, 1873 (36 & 37 Viet. c. 61), 
a, 3, 

(fn) The cathedrals in which honorary canonries were founded in 1841 wore 
Canterbury, Bristol, Carlisle, Chester, Durham, Ely, Gloucester, Norwich, 
Oxford, Peterborough, Bipon, Bochester, Winchester, Worcester and Manchester 
(Kcclesiastical Oommissioners Act, 1841 (4^3 Viet. c. 39), s. 2), to which must 
added the new cathedrals since founded, in which chapters and honorary 
cannniiee mar be, and in some cases have bsm, erected ; see p. 384, ania 
M Bui m the Table ef Beelesiostieal Fees (see note (j»} on p« 434, pcst)f 
nei '^instaUatioti,*^ is sMoUbned. 
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whatever, nor any place in the chapter, is taken or held by any 
honorary canon in virtue of his appointment (o). 

Certain fees are payable on collation and induction to an honorary 
canonry (p). 

843. An honorary canonry, or any prebend, dignity, or office 
not now endowed with more than £20 a year, does not prevent the 
holding therewith of more benefices than one(q), and is not subject 
to lapse in the hands of the bishop (r). Also an honorary canon 
or such prebendaries as aforesaid are allowed to hold in addition 
one benefice and one cathedral preferment («). 

844. Honorary canons have certain rights as members of the 
general chapter (f), as for example under the Pluralities Acts 
Amendment Act, 1885 (a), whereby they are given a right to vote 
at the election of a commissioner to represent the chapter under 
that Act. 

(vi.) Minor Camms. 

845. Vicars cho^’al or (as they are actually termed) minor canons 
are the clerical (h) assistants or deputies of the canons of a cathedral 
or collegiate church. Their office is very ancient, and is generally 
endowed. The terms petty canon, vicar choral, priest vicar, and 
senior vicar are also used to designate the same or similar officials (c). 
Tlie oflice of minor canon, priest vicar, or vicar choral, if endowed, 
is a cathedral preferment ” within the meaning of the Pluralities 
Act, 1838 {(1). A vicar choral is a corporation sole {e). 

846. The appointment of minor canons has been vested in the 
respective chapters or in the dean in all cases, and cannot be 
exercised by any oHaer person or body whatsoever (/). The dean 


(o) Kcclosiastical Commissioners Acts, 1840 and 1841 (3 & 4 Viet c. 113, s. 23; 
4 Si. 6 Viet. c. 30, ss. 2, 3). 

( ;)) foo« ninouiit to £3 135. 8ci., namely, I65. 8d* to the Vicui*^ General or 
(^lijincollor, £1 Kv. to the registrar or other otfioGr by usage pei-fonning the 
duty, £2 2s. to the secretary of archbishop or bishop, 3s, 6d. to the apparitor, 
4.'<. (if/, to the sealer, 45, 6d. to the record keeper and for induction, £l Is. to the 
tlio registrar of dean and chapter or other ottioor by usage performing the duty, 
and 25. 6d, to the sealer (Statutoiy Order in Council of June, 1908, London 
Gazette, 1908, p. 4064; Statutory Rules and Orders, 1908, pp. 316, 317, 319; 
espooinlly as to apparitor, sealer, and record keeper). 

(^) Ecclesiastical Commissioners Act, 1841 (4 & 3 Viet. 0, 39), s. 3. 

(r) Ibid., 8, 3. 

ta) Pluralities Act, 1850 (13 & 14 Viet. c. 98), a. 11. 

(f) See Truro Bishopric and Chapter Acts Amendment Act, 1887 (50 & 
Viet c, 12), 88. 2, 14 ; and p. 424, oftfe. 

(al 48 & 19 Viet. c. 54, s. 4. 

(h) See Ecclositistical Oomraissiom3rs Act, 1841 (4 & 6 Viet c. 39), s. 15. 

(c) See Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet c. 113), s. 93), by 
which the term “ minor canon ” includes every vicar, vicar choral, priest vicar, 
and i^ior vicar being a member of the choir in any oathodral or collegiate 
church ; and see oauoii 42. 

(d) 1 & 2 Viot. c. 106, s. 124. 

(c) Qleawy. ParfiU (1860), 7 C. B. (K. fl.) 838, per Bole, O.J., at p. 844. 

(/) Bcolesiafitical OommisBioncrs Act, 1840 (3 & 4 Viet. 0. 113), ss. 44, 45. The 
payable Oil collation to » minor oanonir amount to £2 145. Od., namely, 
IO 5 . 6d. to the commissary of dean and cnapter, £2 2«. to the regiatiar of 
dean and chapter or o^er officer by usage penotining the duty* ^d 2». to 
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appoints in oases ozUy where the right was in him before the 
passing of the Ecclesiastical Commissioners Act, 1841 (p), by whioh 
it was enacted that regolations should be made for fixing the 
number of minor canons and their emoluments. In any case there 
must not be more than six nor lass than two in each cathedral or 
collegiate church. The stipend is not to be less than £150 per 
annum (h). No minor canon may hold any other benefice beyond 
the limit of six miles from his cathedral or collegiate church (i). 

847. Some of the assistants in the choirs of cathedrals are 
laymen, and are generally known as lay vicars. They do not come 
within the scope of the Acts of 1840 and 1841, in which the term 

minor canon is not to be construed to extend to or include any 
other than a spiritual person (k). 

848. In 1864 a further Act was passed enabling the Ecclesiastical 
Commissioners to substitute fixed money payments for the 
fluctuating incomes of certain vicars choral, priest vicars, senior 
vicars, custoa and vicars warden, and vicars or minor canons who 
may constitute a corporation aggregate in any c%thedral church in 
England, by means of a transfer by the latter (with the consent of 
their visitor) to the Commissioners of all their lauds and heredita- 
ments (/,). By another Act(m) the Commissiouers may assign 
certain stipends to be payable out of the estates of the cathedral 
and collegiate churches to minor canons, schoolmasters, organists 
vicars choral, lay clerks, officers, choristers, bedesmen, servants and 
other members of the cathedral or collegiate church (n). 

849. By the canons of 1603 vicars, petty canons, singing men, 
and all others of the foundation of every cathedral and collegiate 
church are to receive the communion four times yearly at the 
least (o) ; also “ petty canons, vicars choral and other ministers 
of every cathedral and collegiate church are to bo urged by the 
dean to the study of Holy Scriptures, and every ono of them is to 
have the New Testament not only in English but ai o in Latin ( p). 

Vicars choral have no cure of souls. Their office ib not a benefice, 
for they never receive institution nor induction, neither are they 
called on to do what is imposed on any other beneficed clergyman, 
to read their assent or dissent (q). 

the sealer (Statutory Order in Council of June 2nd, 1908, London Gazette, 
1908, p. 4004; Statutory Rules and Orders, 1908, pp. 316, 317, 319 ; eHjiecially 

a? to sealer). 

(ff) 4 & o Viet. c. 39, 8. 15. 

(A) Ecclesiastical Comxnissioiiers Act, 1840 (3 & 4 Viet. c. 113), s. 45. 

(t) Ihids, 8. 46 ; and Ecclesiastical CommiBsioners Act, 1841 (4 & 6 Viet. c. 39), 
B. 15. . - r , 

(k) Ecclesiastical Oozomissioners Aot, 1841 (4 & 5 Viet. c. 39), s. 15. For tho 
detinition of minor canon in these Acts, see note (0* P* 

(0 Cathedralfl Act, 1864 (27 & 28 Viet. c. 70), s. 1. 

(wi) Ecclesiasticfld Commissioners Act, 1866 (29 & 30 Viot. o. 111). 

(n) Ibid., 8. 18; and as to property generally, «oe p. 7X3, j>09t ; (JUamB v. 

(1860), 7 0. B. (n. 8.) 838 (dilapi^tions) ; Shvubridge v. (1852), 
12 0. B. 335 (sharing property by probationer)* 

(o) Canon 24. 

I Canon 42. ^ , 

I &haw V. WwdB (1855), 5 I. 0* L. E.:l$6, j>er Lefrot, O.J., at p. 160; but 
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860 . In some eases vicars choral have honses of residence for 
their several use and residence (a). 

881 . The duties of a vicar choral are to conduct the services. 
e3|>ecially the musical ones, under the direction of the dean and 
chapter. As regards the process of performing service in the 
cathedra], the dean and chapter are a court of inquiry, and possess 
judicial functions (b). 

It would seem that the vicars choral can enter into an agree- 
ment with the dean and chapter as to their duties and pay, but 
that questions of property must go before the Ecclesiastical 
Commissioners (c). 

862 . A minister ordained in the Protestant Episcopal Church of 
Scotland is ‘^not entitled’* to be admitted to the oflSce of vicar 
choral without taking the steps mentioned in the Episcopal Church 
(Scotland) Act, 1864(d), but if such a person is de facto admitted, it 
would seem the office cannot be avoided («). 

Sub-Seot. i.-^ArchdeaconHeB <md* ArclideacoM, 

853 . An archdeaconry is a legal division of a diocese for adminis- 
trative purposes. The dioceses in England and Wales are usually 
divided into two, three, or four archdeaconries, though an arcH 
deaconry may comprise the whole diocese (/), or any part of one. 
It may not extend beyond the limits of one diocese {g). There are 
now ninety-five archdeaconries, which are subject to be re-arranged, 
divided, and added to pursuant to statute (ft). 

864 . Under the Ecclesiastical Commissioners Acts the estates 
of archdeaconries may be vested in the Ecclesiastical Commis- 
sioners (i), and, subject to the consent of the bishop, any arch- 
deaconry may be endowed by the annexation either of an entire 


it may be doubted whether they have not a “ preachership ** under the Clerical 
Subscription Act, 1SG5 (28 & 29 Viet. c. 122), s. 6. 

{a) G^i)odUth d. Miller v, Wikon (1809), 11 East, 334. 

(6) R, V. Her^ord {Dean and Cha'pter) (1897), 13 T. L. E. 374, 0. A. 

(c) For Buoh an agreement, see Innu v. Beddoe, Innea v. Duncomhe (1897). 13 

T. L. R. 406. ' ' 

(d) 27 & 28 Viet, c. 94, 

(e) Invea v. Baddoe (1897), 13 T. L. R. 466, per Weight, J., and see judgmoDt 
of Lord PENZAHCfE. cited by Lord Eshee. M.R., in R. v. Hereford (mahop) 
(1897), IS T. L. R. 374. 

( /■} In this case the archdeacon used formerly to be called the archdeacon- 
general (1 Bl. Com. 383 ; Chivarton v. TWi^con (1620), 2 Roll. Rep. 150). At 
the present time Rochester, Sodor and IMan, and Birmingham dioceses have only 
one archdeaconry. 

(g) Ecclesiastical Commissioners Act, 1836 (6 & 7 Will. 4, o. 77), ss. 1, 10 ; 
Archdeacc)nrie3 and Rural Deaneries Act, 1874 (37 & 38 Vict. o. ^), s. 1 (b), 
whereby it was enacted that in every re-arrangement, every parish and extra- 
paroohial place be within a rural deanery, and every deanery within an arch- 
^aconry, and that no archdeaconry extend beyond the limits of one diocese. 
And m 1840 it was further enacted that in case any archdeaconry or rural 
deanery should be found to be teo larg^, or for any other peculiar circumstance, 
such archdeaooniy or rural deanery might be divided into two or more portions 
(Ecclesiastical Commissioners Act, 1840 (3 4 4 Viot. c. 113), a 32) 

{h) See Clergy Iiist. 

(f) See genei^y, p. 794, |mm< ; os to profits during vacancy, see p. 419, 
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•anonry or part of a canonr^, or by augmentation out of the 8aoT.$« 

common fund of the Eoclesiastical Commissioners, as provided for Gonstlte* 

by the Ecclesiastical Commissioners Acts, under which there is tion of the 
power given to raise the annual average income of any archdeaconry CSnirch Into 
to an amount not exceeding £200 per annum (A). Archdeaconries WooeseB. 
may also bo endowed with benefices (1), and the holders thereof are 
subject to the Pluralities Acts, whether the benefices are peculiars or 
not (m). Endowments may also be disannexed and transferred to 
another archdeaconry in the same diocese (w). 

855. An archdeacon is a minister of the Word, having statutory ArohdeacoiL 
jurisdiction under the Crown and next after the bishop over a 

portion of a diocese, called an archdeaconry, in matters ecclesi- 
tical(o). Originally the oflBce was, as the name (chief deacon) 
implies, limited to deacons (p), but now a clergyman to hold it must 
not only be a priest, but must have been for six years in priests 
orders (q). Thus, he must be thirty years of age at least (r). 

856. An archdeacon is usually appointed by the bishop, who Appointment, 
prefers him by collation. But if an archdeacoiAy be in the gift of 

a layman, the patron presents to the bishop («), who institutes in 
like manner as to another benefice, and the dean and chapter 
induct him, that is, after some ceremonies, place him in a stall of the 
cathedral church to which he belongs, whereby he is said to have 
locutn in choro (t). Every archdeacon must before collation make 
and subscribe the Declaration of Assent to the Thirty-nine Articles 
and the Prayer Book, the declaration against simony, and take the 
oath of allegiance (a). It is doubtful whether an archdeacon has a 
cure of souls (6), 

(^) Ecclesiastical Commissioners Act, IS'lO (3 & 4 Yict. o. 113), sa. KJ, 33, 31, 

35, 66; Welsh Cathedrals Act, 1843 (6 & 7 Viet. c. 77), ss. 8, H ; Ecclesiastical 
Cominissioners Act, 1850 (13 & 14 Viet. c. 94), s. 25; Ecclesiastical Cora- 
iiuBsionorB Act, 1840, Amendment Act, 1885 (48 & 49 Viet. c. 65) ; Ecclesias- 
tical Commission Act, 18G8 (31 & 32 Viet. c. 114), s. 13 Soe also as to 
Rochester and St. Albans, Bishopric of St. Albans Act, 1875 (38 dfc 39 Viet, 
c. 34), 8. 9 ; Bishoprics Act, 1878 (41 & 42 Viet. c. 68), s. 10 ; as to Wells, stat. 

(1558) 1 Eliz. c. 4, B. 10; and see King v. Baglay (1831), 1 B. & Ad. 761 ; as to 
ot. Albans, London Diocese Act, 18C3 (26 & 27 Vict„ c. 36), s. 3; nnd as to 
Truro, Archdeaconry of Cornwall Act, 1897 (61 & 62 Viet. o. 9). 

(l) Ecolesiastical Commissioners Act, 1841 (4 & 5 Viet. c. 39), s. 9; and for 
details as to property, see p. 713, post 

(m) Ihid.f ss. 9, 10, 

(n) Ibid., 8. 11. 

(o) Ecclesiastioal Commissioners Act, 1836 (6 A 7 Will. 4, o. 77), sea 
preamble and s. 19 ; Godolphin, Eepertorimn Canonicum, p. 00 ; 1 Bl. Com. 

380. 

(p) See Legaiine Canons, made at London A.n. 1126 — 7 ; Johnson’s E(;cle- 
siasbical Laws, “ That none be promoted to an archdeaconry but a deacon.” 

(q) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 27. 

(r) By the ]^man canon law a man can be an archdeacon at the age of 
twenty-five. 

(«) Sale V. Coventry (Bishop) (1590), 1 And. 241. 

(i) Watson, Clergyman’s Law, p. 302; Godolphin, Bopertorium Oanonioum, 
p. 62 ; Sfndlwood v. Coventry and Lichfield (Bishop) (1589), 1 Ijeon. 205. 

(a) Clerical Subscription Act, 1865 (28 A 29 Vict. c, 122), s. 6. As to whether 
ho must also ** read himself in,*’ see p. 420, anU» 

(b) Bee p. 420, ante. 
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667 . The archdeacon’s duties are : To hold visitations of 
parochial clergy (when the bishop is cot there) ; to inspect and 
reform abuses among the clergy ; examine and present candi- 
dates for ordination (d) ; to institute, induct (e), and excommuni- 
cate (/) ; and to admit churchwardens, which dui^ he may be 
compellod to perform by mandamus (g). He may oe an assessor 
under the Church Discipline Act, 1840 (fc), and Clergy Discipline 
Act, 1892 (i), and has certain powers or duties under various 
statutes (k), 

858 . Formerly the jurisdiction of archdeacons varied in 
different places according to circumstances and custom, and was in 
some places ordinary jurisdiction, and in others delegated only(f), 
but since 1836 all archdeacons throughout England and Wales have 
and exercise full and equal jurisdiction within their respective 
archdeaconries, any usage to the contrary notwithstanding (wi). 

An archdeacon from ancient times has held a court called the 
Court of the Archdeacon (n), and appointed an “ofiBcial” or 
‘‘commissary” (usually a barrister) to preside over it, or he 
may preside himstlf. Such court has, except in certain cases, a 
concurrent jurisdiction with the bishop’s court (o). The archdeacon 
also has a special statutory jurisdiction over parish clerks (p). 
Apparently in all cases there is an appeal from his court Lo the 
diocesan court (< 7 ), unless the archdeacon has a peculiar (r), and 
now the archbishops and bishops have jurisdiction in certain cases 
over peculiars (a). 

859 . An archdeacon muBfc be resident for eight months in every 
year within the diocese in which his archdeaconry is situate, subject 


(<i) See Ordinal , and p. 549, post. 

(f) As to induction he is the bishop’s minister (Watson, Olereyman’s Law, 

p. 

(/} (lodolphiri, Eopertorium Oanonicum, p. 61. Eitcommunioation is now 
practically obsolete. 

{ff) li, V Martin Rtce (1697), 1 Ld. Kaym. 138; and as to churchwardens, see 
p. 460, poa/J. 

(^) 3 & 4 Viot. c. 86, 8. 3. 

{%) 55 & 56 Viet c. 32, s. 3. 

(6) Tjecturers and Parish Clerks Act, 1844 (7 & 8 Viet c. 69), see p. 475, 
Public Worship Regulation Act, 1874 (37 & 38 Viet. c. 85), s. 8; 

Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viot c. 43), ss. 3, 8; IncumWts 
Resignation Act, 1871 (34 & 35 Viet. c. 44^ s. 6; Pluralities Acts Amend- 
ment Act, 1885 (48 & 49 Viet. c. 54), ss. 3, 5 ; and as to rural deans, see p. 440, 

(/) Gfodolphin, Repertorium Oanonicum, p. 61. 

(m) Ecclesiastical Commissioners Act, 1836 (6 & 7 Will. 4 c. 77), s. 19. 

(n) Ohivarimv. iTraefyeon (1620), 2 Roll.* Hep. 150. 

(o) Pluralities Act, 1838 (1 & 2 Viot 0. 106), s. 109. As to Ecclesiastical 
Courts, see p. 499, posti' 

( p) liOoturers and Parish Clerks Act, 1844 (7 & 8 Viot. 59) ; see p. 475, 

(7) Godolphin, Repertorium Oanonicum, pp. 62, 65, citing a case of GastreU v. 
(161^8), 2 Roll. Kep, 357, 446, 448 ; 6tat. (1682) 24 Hen. 8, 0 . 12, b. 6 ; and 

p. 505, post ” ' ‘ ' 

(rl Robinson v. Godmfve (1696); 1 Ld. Rayin. 123« 

(a) See p. 411, 
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to the eame provisions as to licences for non-residence as are 
enacted mth respect to incumbents of benefices under the Plu^ 
ralities Act, 1888 (b). Otherwise he loses all his emoluments as 
archdeacon (c). 

A benefice of peculiar or exempt jurisdiction is a benefice within 
the Pluralities Acts (d). 

An archdeacon is allowed to hold, together with his archdeaconry, 
two benefices under the limitations contained in those Acts (c), one 
of which benefices must be situate within the diocese of w^hich bis 
archdeaconry forms a part ; or one cathedral preferment (/) in any 
cathedral or collegiate church of the diocese of which his arch* 
deaconry forms a part, and one benefice situate in such diocese. 

860. There seems to be a difference of opinion as to whether a 
dean or archdeacon is of the higher rank (g). 

It seems clear that an archdeacon is inferior in rank to the 
chancellor of the diocese. The precedency is given to the latter by 
all writers because the chancellor represents the person of the 
bishop, and has the greater jurisdiction, and an appeal lies from 
the archdeacon or his official to the chancellor ()i). 

An archdeacon is by custom styled “the Venerable.” 

861. Archdeacons have, subject to the superior rights of bishops, 
archbishops and the Crown (i), a power of visitation (jf). Their 
visitations are usually held soon after Easter, and then church- 
wardens and sidesmen are admitted, and presentments received (j). 


(ft) 1 & 2 Viot. c. 106. 

(c) Eccleeiostical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 34 ; and 
see p. 610, poat. But nothing in those Acts is to prevent nn archdeacon from 
holding together with his archdeaconry two bcnoficeB as hereinafter moulionod 
(Ecclesiastical Oommissionera Act, 1841 (4 & 5 Viet. c. 30), s. 10); see p. GOl, 


post. 

{d) Ibid. 

(«) As to these, see p. 604, post, 

\f) The tei-m cathedral meferment” in the Fluralitios Acts includes an 
archdeaconry, and under the Pluralities Act, 1860, the headship of a univorsity 
college etc. is not to bo held with any cathedral preferment, except in certain 
cases (inuralities Act, 1860 (13 & 14 Viet. c. 98), hs. 6, 7) ; see p. 420, ante. 

( g) A dean is styled archfrtabyier. Therefore 6om6 authorities say that ho is 
superior to an archdeacon in the same way as a priest is suiv^rior to a deacon 
(Stephenj, Laws relating to the Olergy, p. 46). It has also been stated that a 
dean and chapter is of higher rank than an archdeacon {ParJMm y. Tempter 
(1820), 3 Phillim. 223, per Sir John Nioholl, at p.543). But Ayliffe says 
an archdeacon of common right within his own precinct is the next groat 
person in point of dignity after the bishop and his chancellor, saying the right 
of the dean wUch b^ngs to him in the cathedral church (Ayl. Par. 96). Also 
a dean is a dignitary, whereas it has been doubted whether an archdeacon is 
one. Watson says he is (Clergyman’s Law, p. 9) ; also Godolphin, Bepertorium 
Oanonicum, p. 60 ; but see also Appendix, p. 6 ; contra Boughton’e, (1 699), 

Ore. Bins. 663. See also BocAesftfrjTZiean and Chapikr) y. Pierce (1808), 1 Camp. 466). 

(6) Godolphin, Reportorium Oanonioum, Appendix, p. 6 ; Ayl. Par. 96. 

{%) See p. 409, ante; and R. v. £^OMder,’[1901 J 1 K. B. 396, O. A. 

ij) Recognised by statute ; see Ecdemttioal Coramissioaers Act, 1841 <4 4; 6 
Viet. c. 39), 8. 28, repealed by Statute Law j^yision Act (No. 2), 1874 (37 k 38 
Viet 0 . 96). As to presentments^ see oonons 113—119 ; jSfeffty’s Cfewe (1680), 
Freem. (k. b.) 298, where it was stated that the archdeacons are not to direct 
the dhurohwardens to present at their pleasure. 
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The archdeacon must on that occasion deliver an address (called 
a charge) to the clergy of his archdeaconry (fc). It seems that the 
archdeacon has power also to require one of the clergy to preach a 
visitation sermon (Z). 

Letters of orders, institution and induction, dispensations, 
licences and faculties held by the clergy must be produced by them 
(if required) at an archdeacon's visitation (m). The archdeacon has 
power to cite the clergy to attend, but not the laity, except the 
churchwardens and sidesmen (n). 

An archdeacon may visit by his official or commissary, if he 
himself is hindered (o). 

The archdeacon's visitation is for the benefit of the parish at 
large, and, amongst others, of the churchwardens themselves (p). 
A visitation may be held by grouping a large number of parishes 
together, and holding the visitation for all at some one parish 
church (p). 


Sub-Seot. 6 . — Ilural Deanerie$ and Itural Deans, 

862. The rura/ dean is a very ancient and formerly important 
officer of the Church. The office fell into disuse after the 
Reformation, but was revived in 18oG ( 7 ). 

There appears to be no statutory qualification for the office of 
rural dean, but a clergyman beneficed in the deanery is usually 
appointed. The appointment is in the hands of the bishop of the 
diocese and the archdeacon (r), and the bishop sometimes appoints 
by letters patent under the episcopal seal. He is not a permanent 
officer, but may be removed at the will of his superior, whose 


(li) Ayl. Par. 51 0 . 

(/) 8eo Huntlet/'s Case (1620), Burn, Bcclesiasticul Law, Vol. IV., p. 27. 

{in) OaDon 137. 

(«) Anon. (1608), Noy, 123. 

( 0 ) Ayl. Par. 16 i. 

(p) Shepherd v. Pa^ne (1862), 12 C. B. (n. b.) 414, 434, 435, approving the 
practice of centuries in Essex. The fees payable at an archidiaconal visitation 
amount to 18d. (in addition to procurations), namely, 28. to the archdeacon 
or official, 12«. 6d. to the registrar or other officer by usage mrfonning th( 
duty, Ss. 6d, to the apparitor (Table of Ecclesiastical Fees of June 2nd, lOOS 
(superseding that of December 10th, 1895), made under the Pluralities Act, 1838 
h & 2 Viet. c. 106), and Ecclesiastical Fees Act, 1867 (30 & 31 Viet. c. 135); 
Btatutorv Rules and Orders, 1908, pp. 316, 317, 319 (London Gazette, 1908, 
p. 4064) ) ; but there seems to be no means of enforcing payment unless the 
churchwardens have fluids in their hands available for the purpose ( v. 
Pertwee (1870), L. B. 5 Q, B. 573). Procurations were, in their origin, refro^- 
ments provided for the bishop or archdeacon by the iucumbenta of outlying 
parishes, wdien visited. They were afterwards commuted into fixed money 
payments, charged upon the benefice. Many of these charges still remain and 
are payable by the incumbent to the orchaeacon apparently irrespective of 
visitation ; others have been leased (Shepherd y. Payne (1862), 31 L. J. (a P-) 
207, which contains a statement as to the practice in Essex; Baundereon v. 
Clagget (1720), 1 P. Wms. 667). The only actual “ visitation ** fees now payable 
are those mentioned above. Bishops* procurationB seem to have lapsed 
altogether (see Stephens, Lawe relating to the Clergy, pp. 1392 — 6). 
to) Ecclesiastical Commisetoners Act, 1836 (6 A 7 WuL 4 , o. 77)« 

0) Godolphin, BepMtorimn Oanonicum, Appendix, p. 6. 
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minister he is (a). It is said he may give induction in the absenes 5. 

of the archdeacon (b). Constltli* 

The rural dean is to be a clerk in holy orders, resident in the tionofthe 
rural deanery, of the best ability, integrity, and piety. He is to CSjWchtalo 
inform the bishop of the condition of “ all things *’ and all persons 
in the deanery, and in order to do this he is empowered personally Duties, 
to hold visitations, to issue articles of inquiiy under the bishop's 
direction and to make orders under his seal, to inspect churches, 
schools, and libraries connected with the Established Church, and 
report to the bishop, to examine curates' licences and report, to 
call ruri-decanal meetings (c), to notify vacancies in benefices to 
the bishops, and especially to report to tiie bishop all undue disposal 
of church property (d). 

In certain cases rural deans (like archdeacons) are empowered 
by statute to act as commissioners to make inquiries and report, as 
in the case of resignations {e) and contemplated legal proceedings 
under the Onuroh Discipline Act, 1840(/). Rural deans (if any) of 
a diocese act jointly with the archdeacons, and subject to the 
approval of the bishop, in appointing diocesam surveyors (<7), and 
a rural dean is entitled to complain to the bishop that the buildings 
of a benefice are in a state of dilapidation (h). Also they have 
powers under the Pluralities Acts Amendment Act, 1885 (i). 

{a\ Godolpliin, Repertorium Canonioum, Appendix, p. 6. 

{hj Ibid. Godolpbin says the rural dean succeeded the ancient arohpresby ter. 

(y?) The legality of any nioeiings of the clergy, except by the King^s licence, in 
convocation is doubtful. The old rules were abolished by the Act of Submission 
of the C’lorgy, LkiS (2»5 Hen. 8, c. 19), s, 7. 

a This account of his duty is deiived from the form of commission used in 
oceso of Salisbury ; see Makower, Constitutional History of the Church of 
England (English translation), p. 503. Their duties at an earlier period may be 
deduced from the old oath of office which is still extant (see Godolphin, 

Repertorium Canonioum, App. 6) ; the rural dean was to execute all processes 
directed by the bishop or ms officers by authority, to attend the Ci>UBistr)ry 
court, to return processes and receive others, to give to tii' bishop the names 
of all persons who were open criminals or ** vehemently su.ipectea ** of orimo 
or offences punishable in the consistory courts, to furnish the names of persons 
who were administering the goods of a deceased person, l>e(oT0 pronato or 
administration (Burn, Ecclesiastical Law. tit. Rural Dean). The rural dean’s 
special duty at tnis period seems to have been to provide the bishop’s court with 
business. But long before the decay of the courts* the office fell into disuse. 

For further information see Makower, Constitutional History of the Church 
of England (English translation), pp. 323 et scj., and Eeunett, Parochial 
Antimuties, pp. 633 et 9eq. In the course of the Beformution rural deans 
ceased completely to have their earlier importance, owing to the abolition 
of the canon law (see stat. (1545) 37 Hen. 8, c. 17, s. 2), They existed at 
the end of the 17th century in but few dioceses, and it was only in very 
exceptional instances that the institution survived through the 18th century. 

On the other hand, the local division into rural deaneries everywhere remaineiL 
Various attempts, begun almost at the Reformation, were made to revive the 
office; for instances see Makower, Ckinetitutional History of the Church of 
England, p. 324. 

(s) Incumbents Resignation Act, 1871 (34 & 35 Viet. c. 44), s. 6 ; see p. 627 , po$t. 

(/) 8 & 4 Viet. c. 86, 8. 3. 

(^) Ecclesiastical Dilapidations Act, 1871 (34 A 35 Viot. 0 . 43), s. 8; sss 
p. 787, past, 
ih) Ibid., 8. 12. 

(0 48 db 49 Viet. c. 64, s 3 ; and generaUj, where similar powers are given to 
arodsao e ns , see p. 438, ante. 
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863 . Every parish is within some rural deanery (k). Subject 
to the approval of the bishop, rural deaneries may be divided 
into two or mqre portions, and the Ecclesiastical Commissioners 
may by scheme approved in the proper manner (1) alter the 
area of any rural deanery or rural deaneries for the time being ; 

(2) diminish the number of rural deaneries for the time being ; 

(3) constitute any new area a rural deanery ; (4) alter the 
name of any rural deanery for the time being and give a name to 
any newly-constituted rural deanery (i). The consent of the bishop 
of the diocese affected by such scheme must be given under his 
hand and seal, and every parish must in its entirety be within 
a rural deanery, and every rural deanery must in its entirety be 
within an archdeaconry (m). A schedule under the hand and seal 
of the bishop should be deposited in the registry of each diocese, 
sotting forth the portions or divisions of the diocese which were in 
1874 accounted and held to be rural deaneries (n). 


No remnnera. 864 . The Ecclesiastical Commissioners do not appear to have 
tion, empowered to attach any stipend to the office of rural dean, 

and there do not a^ppear to be any ancient endowments connected 
therewith. 


Sect. 6. — Constitution of the Church into Parishes. 

Sub-Seot. 1. — The Parish. 

Definition ^ 866. A parish is a district committed to the charge of one 
incumbent having the cure of souls therein (a). It may be either 
' an ancient parish or a new ecclesiastical parish. 

[k) Ecclesiastical Commigaioners Act, 1836 (6 & 7 Will 4, c. 77), preamble 
and 8. 10. 

(/) Ecclesiastical Oonimissioners Act, 1840 (3 & 4 Yiot. c. 113), s. 32. 

(?a) Archdeaconries and Riiral Deaneries Act, 1874 (37 & 38 Viet. c. 63), s. 2; 
Ecclesiuntiral Commissioners Act, 1836 (6 & 7 Will. 4, c. 77) ; EcclesiMtical 
ComraisBinners Act, 1840 (3 & 4 Viet, a 113), 

(w) Archdeaconries and Bural Deaneries Act, 1874 (37 & 38 Yiot. c. 63), 

(a) 1 BL Com, 112. Parishes wore instituted lor tho ease and benefit of the 
people, and not of the parson {Britton v. Standish fl704), Holt (k. b.), 141). 
Originally there was but one diocese, which was called parochia, and the bishop 
was the sole parson and had the sole cure of souls in the entire diocese. In 
co^se of time the diocese was divided ecolesiastically into eeve^ districts, and 
ministers were ordained by the bishop to assist him and were sent out to 
serve the cure and preach in tho several distxiots assigned to them by the 
bishop for the purpose ; and they and the bishop resided together in the place 
where the church or cathedral was. When churches were founded and endowed, 
districts were annexed to them ; and the bishop sent out his clergy to reside and 
officiate in these ohui'ches and in the annexed distriots, which became parishes, 
reserving, however, a certain number in his cathedral to counsel and assist him, 
who are now called the dean, prebendaries, and canons. Sat the cathedral 
continued, os before, to bo tho parish church of the whole diocese. The bishop 
remained chief pastor or universal incumbent of the diocese, having the cure 
of souls therein and in all the j^rishes thereof ; and he had, therefore, the right 
of instituting or collating clerics to these paries. The instituted or collated 
clerks reoeired the cure of souls in their parishes from him and as his assistants, 
and they for a long time designated by the name of curates (Doien(?t«Ao^) 
T, MiUer (1861), 11 1. OL B. Appendix, p. i-,per Dr. Badoliff, at pp. riii.). 
See also p. 714, post, as to the evolution and growth of the parish. 
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866. The ancient parisheB appear to have been gradually formed 
between the seventh and twelfth or thirteenth oenturies of our eraL 
Their boundaries seem to have been originally identical with oi^ 
determined by those of manors ; since a manor very seldom extends 
over more than one of these parishes, although in many eases one 
of them contains two or more manors (i). Besides being ecclesias- 
tical units, ancient parishes have been at different periods, and 
still are, administrative areas for various civil purposes (c). 

867. In the ancient division of the country into parishes certain 
areas were for unknown reasons left extra-parochial (d). In many 
cases these have been united with adjoining parishes for ecclesi- 
astical purposes (6). Where that has not been done the bishop 
is empowered to authorise the publication of banns and solemniza- 
tion of marriages in any church or chapel belonging to or situate 
within the area; and, where this authority is given, marriage 
registers are to be kept in the church or chapel as if it were a 
parish church (/). A military station, with the consent of the 
bishop of the diocese, may by Order in Council created an extra- 
parochial district for ecclesiastical purposes with an extra-parochial 
chapel under the cliarge of an army chaplain (g). 

868. Where the increase of population renders it necessary or 
expedient, a portion of one or more ancient parishes, or previously 
formed ecclesiastical parishes or districts, or extra-parochial places, 
is constituted a new ecclesiastical parish or district. This is 
eiTccted in some instances by a local or special Act of Parliament, 
in which the particular conditions of the new parish or district are 
prescribed (/i)« But since 1818 the process has been generally 
carried out by Order in Council ratifying a scheme of the 
Church Building Commissioners or, since 1856, of the Ecclesiastical 
Commissioners under the Church Building Acts, 1818 to 1884, 

{b) 1 Bl. Com. 113, 114. There have, in coDBequouce, been many instances 
of an isolated portion of an ancient pariah separated from the rest by other 
parishes and even sometimes situate in the midfdof another parish. These have 
been dealt with for civil purposes by the Divided Parishes and Poor Law 
Amendment Act, 1876 (39 A 40 Viet. c. 61), and the Divided Parishes and Poor 
Law Amendment Act, 1882 (45 & 46 VicL o. 58). 

(c) The boundaries of the parochial areas for civil purposes have in many cases 
been altered under statu toi*y authority ; see title Tx>oal Govebnmekt. 

(d) 1 BL Com. 114. Bxtra-paroohial places have been dealt with for rivil 
purposes by modem legislation, and have in many cases been united for those 
purposes to adjoining parishes; see title LCoax Government. 

(«) See p. 451, 

(/} Ohuicb Building Aot, 1822 (3 Geo, 4 , c. 72), as. 18, 19; Marriage Act, 
1823 (4 Geo. 4, c. 76), a. 3; Extra^arochiai Places Act, 1857 (20 Viet. c. 19), 
68. 9, 10 ; Marriage Confirmation Act, 1860 (23 & 24 Viet. c. 24). 

[g) Army ChapfainB Act, 1868 (81 A 82 Viet. c. 83). By Order in Council, 

which may at any time be revoked, the diatxict may be placed imder the exdu- 
rive jurisdiction of the archbishop or bishop named in Order {ibid,, 8. 9) ; 
seep. 647, Mf. ' ^ 

[h) Vat mstanoe, the Parish of M[wcliesl0r Division Act, 1850 (13 & 14 Viet 
c. 41), contains provisions for dividing the ancient parish of Manchester into 
new ciooleeiastical parishes, and applies to them certain enactments of the New 
PaxiflliM Aot^ 1848 (6 A 7 Viet. e. 87). 
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8K0T.6. and New Parishes Acts, 1848 to 1884 (i). Under these Acts 
Constlta- the new area may be either (1) a distinct and separate parish 
tionofthe formed under the Church Building Act, 1818 (A;), or under the 
Chorcb into Parishes Act, 1866 (1) ; or (2) a district parish formed under 
Parishes, church Building Act, 1818 (w), or under the Church Building 
Act, 1888 (n); or (8) a consolidated chapelry formed under the 
Church Building Act, 1819 (o); or (4) a district chapelry formed 
under the same Act (p); or (6) a particular district formed under 
the Church Building Act, 1831 (q) ; or (6) a separate parish for 
spiritual purposes formed under the same Act(r); or (7) a Peel 
district formed under the New Parishes Act, 1848 («); or (8) a 
Peel parish or new parish formed under that Act (t) or under the 
New Parishes Act, 1856 (tt) ; or (9) a district parish, consolidated 


(t) OhuToh Building Act, 1818 (58 Geo. 3, c. 45) ; Chui ch Building Act, 1819 

S 59 Geo. 3, 0 . 134); Church Building Act, 1822 (3 Geo. 4, c. 72); CAiurch 
Joilding Act, 1824 (5 Geo. 4, c. 103) ; Church Building Act, 1827 (7 ^8 Geo. 4, 
c. 72); Church Building Act, 1831 (l & 2 Will. 4, c. 38); Church Building Act, 
1832 (2 & 3 Will 4, 4 . 61); Church Building Act, 1838 (1 & 2 Viet c. 107); 
Church Building Act, 1839 (2 & 3 Viet. c. 49) ; Churen Building Act, 1840 
(3 4 Viet. c. 60) ; New Parishes Act, 1843 (C & 7 Viet. c. 37) ; Church Iluild- 

mg (Banns and Marriages) Act, 1844 (7 & 8 Viet. c. 56); New Parishes Act, 
1814 (7 & 8 Viet. c. 94) ; Church Building Act, 1845 (8 & 9 Viet. c. 70) ; Church 
Building (Burial Service in Chapels) Act, 1846 (9 & 10 Viet. c. 68); Church 
Building Act, 1848 (11 & 12 Viet. c. 37); Church Building Act, 1851 (14 & 15 
Viet. 0 . 97); Church Building Act, 1854 (17 & 18 Viet. c. 32); Church Building 
Commissioners (lYansfer of Powers) Act, 1856 (19 & 20 Viet. o. 55); New 
Parishes Act, 1856 (19 & 20 Viet. c. 104); New Parishes Acts and Church 
Building Acts Amendment Act, 1869 (32 & 33 Viet. c. 94) ; Now Parishes Acts 
and Church Building Acts Amendment Act, 1884 (47 & 48 Viet. c. 66). These 
Acts do not extend to the Isle of Man (Isle of Man (Church Building and New 
ParishesV Act, 1897 (60 & 61 Viet. c. 33)). By the Church Building Commis- 
sioners (Transfer of Powers) Act, 1856 (19 & 20 Viet. o. 55), the Church Build- 
ing Commissioners wore abolished, and their powers under the earlier Acts were 
transferred to the Ecclesiastical Commissioners. By the Now Parishes Act, 
1856 (19 A 20 Viet. c. 104), s. 30, the King in Council and Ecclesiastical 
Commissioners have, with respect to orders and schemes under the Church 
Building Acts, 1818 to 1884, and the New Parishes Acts, 1843 to 1884, the 
powers and authorities vested in them by the Ecclesiastical Commissioners Act, 
1640 (3 & 4 Viot. o. 113), and the Ecclesiastical Commissioners Act, 1841 (4 <& 5 
Viot. a 39). In the absQnoe of express enaotment to that eJfect, the provisions 
of the general Ohuroh Building and New Parishes Acts do not abrogate 
or alter inconsistent provisions of a local Act (Fitzaerald y. Ohampneya (1861), 
2 John. & H. 31). 

{k) 58 Geo. 3, 0 . 46, b. Id ; Tucknea$ v. Alexander (1863), 2 Drew. & Sm. 
614. 

a) 19 & 20 Viot 0 . 104, fl. 26. 

(7n) 5S Geo. 3, o. 46, bs. 21, 24 ; Tuchneee v. Alexander, supra* 
in) 1 & 2 Viot. 0 . 107, s. 10. 

(e) 69 Geo. 3, c. 134, b. 6 ; amended and extended by the Ohuroh Building 
ot, 1846 (8 & 9 Viet c* 70), b. 9, and the Church Building Act, 1851 (14 & 15 
Viot c. 97), BS. 19, 20. 

(p) 69 Geo. 3, o. 134, B. 16; Tuchieea v. Alexander, atipra. 

' ' 1 & 2 WiU. 4, a 38, B. 10. 

IhidL, 6. 23. 

, , 6 & 7 Tiot 0 . 37, B. 9. Peel distriots and parishes are so called because 
the Act was brought in and carried by Sir Eobert Feel, the then Prime 
liinister. 

U) Ibid,, 8. 16. 

(u) 19 & 20 Viot o» 104, a. 2* Xhia Aot is aomotunoB called the Blandford 
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cbapelty or distriot chapelry, which has become a sewate eoolem* 
astieal parish under the provisions of the New Farkhes Act, 
1856 (a). When a new cure is taken partly out of one diocese and 
partly out of one or more other dioceses, the scheme and Order in 
Council may provide that it shall, upon its formation, be wholly 
included in one of those dioceses (b). 

869. With the consent of the bishop of the diocese and the 
patron of the benefice out of which the division is made, distinct 
and separate parishes for all ecclesiastical purposes may be formed 
by the subdivision of an ancient parish, or the dividing off of anv 
part or parts from an ancient parish or a hew ecclesiastical parish 
or district of any description or an extra-parochial place. The 
division does not take effect until the next avoidance of the parish 
out of which it is made, unless the incumbent of that parish 
voluntarily resigns the cure of the newly-formed parish. Upon 
the division taking effect, a distinct and separate parish becomes a 
rectory, vicarage, or perpetual curacy, according to the character of 
the parish out of which it is formed, and is f^ubject to the same 
law, as to the right of presentation and other laws, regulations, and 
jurisdiction, as applied to that parish. And the incumbent of each 
distinct and separate parish becomes entitled to such portions of the 
glebe, tithes, and other endowments, fees and dues of the parish out 
of which it is formed, as arise or accrue within the area of his distinct 
and separate parish or are apportioned to him by the Ecclesiastical 
Commissioners (c). With the consent of tho bishop of the 
diocese and the patron and incumbent of the ancient parish out of 
which a district chapelry has been formed, the district chapelry 
may be made a distinct and separate parish if a house of residence 
and a competent maintenance is provided for its incumbent, and 
the incumbent of the ancient parish is compensated for all fees 
and dues lost to him in consequence (d). 

870. With the consent of the bishop of the diocese an ancient 
parish or extra-parochial place may be divided into ecclesiastical 
districts having a church or parochial chapel built or intended to 
be built therein ; and these districts, on their boundaries being 
marked out, become district parishes ; or an* extra-parochial place 


Act, and the pariflliee formed under it are called Blandford parishee, after its 
uu^or, the Marquis of Blandford, afterwards Duke of Marlborough. 

19 & 20 Viet. c. 104, 6. 14. 

Diocesan Boundaries Act, 1872 (35 & 36 Viet. c. 14), b. 3. 

Church Building Act, 1818 (58 Geo. 3, o. 46), ss. 16. 17, 19, 22—24, 26— 
29) 6l ; Ohuroh Building Act, 1819 (59 Qeo. 3, c. 134), ss. 8—14, 17, 18 ; Church 
Building Act, 1822 (3 Geo. 4, a 72), ss. 16, 86, 37 ; Llhurch Building Act, 1827 
(7 & 8 ueo. 4, c. 72), s. 2 ; Church Buildii^ Act, 1831 (1 & 2 WiU. 4, c. 38), 
B. 26 ; Church Buildxug Act, 1838 (1 & 2 v^ict c. 107), b- 12 ; Church Building 
Act, 1839 (2 & 3 Viet c. 49), s. 22 ; Ohuroh Building Act, 1840 (3 & 4 Viet c. 
60), 8. 21 ; Church Building (BonnB and Marriages) Act, 1844 (7 & 8 Viot c. 56), 
Bs. 5, 6 ; Ohurch Building Aot, 1815 (8^9 Viet. c. 70), a. 22 ; Church Building 
Act, 1861 (14 A 15 Viet c. 97), ss. 16, 21, 26; New Parishes Act, 1856 (19 A 20 
Viet 0 . 104), 88. 25, 26 ; New Parishes Acts and Oburch Building Aets Amend* 
ment Act, 1869 (32 A 33 Viot o. 94), s. 11. 

(<Q Cfhuroh Building Act, 1822 (3 Geo. 4, e, 72), s. 16. 
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8bot.«. may ba formed into a district parish (c). Moreover, with the 
CoDftttn- consent of the bishop of the diocese and the patron and incombent 
tionof^e of ancient parish out of which a district cha^lry has been 
formed, the district chapelrj may be made a district parish, if a 
■ house of residence and a competent maintenance is provided for its 
incumbent, and the incumbent of the ancient parish is compensated 
for all foes and dues lost to him in consequence {j ). And where a 
church or chapel is built by subscription and endowed and sub- 
sequently augmented by Queen Anne’s Bounty, and the patronage 
has been acquired under any of the Acts regulating Queen Anne’s 
JBounty, a district may, with the consent of the bishop and of the 
patron and incumbent of the parish or district parish in which 
the church or chapel is situate, be assigned to the church or chapel 
and be made a district parish (g). A district parish becomes a 
perpetual curacy on the avoidance of the benefice of the parish out 
of which it is formed, or previously thereto, if the incumbent of 
that parish, with the consent of the bishop, voluntarily resigns 
the cure of the district parish (/<)- But the division of a parish 
into district parislies does not take from the incumbent of the 
l)ariHh, or otherwise affect, any of the glebe, tithes, or other 
endowments of the parish (i). 


(3) Consoli- 

Jilted 

cbttpelriGs. 


871. Whore a population is collected together at the extreme 
ends of ancient or new parishes or extra-parochial places contiguous 
to oach otlicr, a consolidated chapelry may be constituted with the 
consent of tlie bishop of tho diocese or of each of the dioceses in which 
the area is situate, and of the majority of the patrons of the 
parishes or extra-parochial places out of which it is formed. A 
chapel may be built for the chapelry, or a consecrated church 
already standing within its limits may be made the chapel. Unless 
there is a church within its limits which is a rectory or vicarage, 
the chapelry becomes a perpetual curacy. It is subject to the 
jurisdiction of tho bishop and archdeacon within whose diocese 
and archdeaconry tho holy table of the chapel is situate (y). 

(<•) Cliui-ch Building Act, 1818 (68 Geo. 3, c. 48), ss. 21—32 ; Ohurch Building 
Act, 1310 (59 Geo. 3, o. 134), b. 17 ; Church Building Act, 1822 (3 Geo. 4, c. 72), 
BS. 12, 16, 36, 37 ; Church Building Act, 1824 (6 Geo. 4, c. 10;t), bb. 16, 17 ; 
Church Building Act, 1827 (7 & 8 Geo. 4, c. 72), s. 2; Ohurch Building Act, 
18.38 (1 & 2 Viet. c. 107), s. 12 ; Church Building A.jt, 1839 (2 & 3 Viet. c. 49), 
B. 1 1 ; Ohurch Building Act (Hanna and Marriages) Act, 1844 (7 & 8 Viet. c. 66), 
aa. .7, 6; Church Building Act, 1848 (8 & 9 Viet. c. 70), as. 16, 22; Ohurch 
Building Act, 1848 (11 & 12 Viet. c. 37), b. 1; Ohurch Building Act, 1851 
(14 & 1 6 Vict. c. 97 ), 8S. 16, 21, 26 ; New Parishes Act, 1856 (19 & 20 Viet. o. 104), 
CB. 11, 12, 33. . 

(f) Church Building Act, 1822 (3 Geo. 4, c. 72), e. 16. 

&) Church Building Act, 1838 (1 & 2 Vict c. 107), e. 10'; Church Building 
Act, 1889 (2 & 3 Vict c. 49), s. 22 ; (.Siuich Building Act, 1840 (3 & 4 Vict c. 60), 
B. 21. 

(A) Ohurch Building Act 1818 (58 Geo. 3, c. 46), as. 25, 28. 67, 68 ; Church 
Building Act. 1819 (69 Geo. 3, c. 184). e. 12; Chnrch Building Act 1645 
(8 ft 9 Vict c. 70), B. 15. ** 

(♦) Ohurch Building Act 1818 (58 Geo. 8, c. 4a), a 30. 

. (j) Ohurdh Building Act 1819(59 Geo. 3, o. 134h es. 6, 17, 18 : C8mrch Build- 
mg Act 1828 (8 Geo. 4, c. 72), es. SB, 37 ; Church Building Act 1831 (1 A 2 
WiB. 4, e. 38), 8. 26 ; Ohurch Building Act 1832 (2 ft 3 WilL4,c. 61); Ca»nrch 
BuOding Aot^ 1888 (1 ft 2 Vict. c* 107), s. 14 ; Cbiiroh Biiildisg Act, 1840 
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872. With the consent of the bishop of the diocese or each oi. 

the dioceses in which the area is situate, a particular district may CoBStttu* 
be assigned as a district chapelry to a chapel of ease, or a parochiu of ^ 
chapel, or a chapel built under the provisions of the Church Building MM^hrto 
Acts(i). The district is a perpetual curacy and benefice with Pwwoa. 
exclusive cure of souls (1). (4) Dlstrioti 

ohapelricf* 

873. Where a church or chapel ie provided and endowed to /gj p^rtiouiai 
the satisfaction of the Ecclesiastical Commissioners by one or more distriou 
individual members of the Church of England or by subscription, 

the commissioners, except where from special circumstances they ® ^ 
deem it advisable not to do so, are to assign a particular district to 
the church or chaj>el, the minister whereof is to have the exclusive 
cure of souls in such district ; and they have power to determine, 
with the consent of the bishop, whether banns shall he published 
and marriages and burials shall be performed in the church or 
chapel. Upon the assignment of the district the church or chapel 
becomes a perpetual curacy (m). Before the church or chapel is 
provided and endowed, notices are to be sent to the patron and 
incumbent of the parish in which it is intended to be provided, and 
if the district to be assigned to it extends into more than one 
parish, similar notices are to be sent to the patron and incumbent 
of each parish into which the district is to extend (n). 

874. Whore in a parish of large extent there is a chapel of (6) Separate 
ease at a considerable distance from the parish church, having a 

purpos*«, 

(3 & 4 Viet. c. 60), H, 21 ; Church Building (Batms and Marringofl) Act, 1844 
(7 & 8 Viet. c. 60), 8s. 5, 6 ; Church Building Act, 1815 (8 & 9 Viet. 0 . 70), bs. 0, 

8—12 ; Church Building Act, 1848 (11 & 12 Viet c. 37), b. 1 ; Church Building 
Act. 1861 04 & 15 Yict. c. 97). sa. 3, 5, 6, 16, 19—21 ; Now ruriehes Act, 1866 
(19 & 20 Viet c. 101), SB. 11—14, 33; Now r«rishos Acts and Church Building 
Acts Amendment Act, 1869 (32 & 33 Viet. 0 , 94), 8. 11 ; Jones 7 . Ootigh (1865), 

3 Moo. P. 0. 0. (N. 8.) 1. 

{k) Church Building Act, 1819(69 Geo. 3, c. 134), bs. 16 - S ; Church Build- 
ing Act, 1822 (3 Geo. 4, c. 72), bs. 16, 17, 36, 37 ; Church 1> .ilding Act, 18.38 
(1 & 2 Viet. c. 107), SB. 12, 13 ; Church Building Act, 18.39 & 3 Viet c, 49), 

Hs. 1 — 4, 11 ; Church Building Act, 1840 (3 & 4 Viet c. 60), 8. 1 ; Cliurtm 
Building (Banns and Marriagce) Act, 1844 (7 & 8 Viet c. 6(1), bb. 4 — 6; CJhiirch 
Building Act, 1848 (11 & 12 Viet. c. 37), bh. 1, 3; Ohuich Building Act, 1851 
(14 & 15 Viet. c. 97), BS. 2. 6, 6, 16, 17,21, 26; New I^rishos Act, 1856 (19 & 20 
Viet. 0 . 104), 88. 11, 12, 33. 

(/) Ohi roh Building Act, 1839 (2 A 3 Viet. c. 40), a. 2 ; Church Building Act, 

1845 (8 & 9 Viet. c. 70)1, 8. 17. The assignment of a district chapolry to a chajM)! 
puts an end to the prior purposes to which the chapel was originally dedicated 
80 far as they are inconsistent with the chapelry being a benofico {Fitzgerald v. 

Fitzpatrick (1864), 10 Jur. (n. 8.) 913). 

(m) Church Building Act, 1831 (1 & 2 Will. 4, c. 38^, ss. 10 — 16, 27 ; Church 
Builoing Act, 1839 (2 & 3 Viot. c. 49), s, 10 ; Church Building Act, 1840 (.3 & 4 
Viet c. 60), 88. 12, 16—18 ; Church Building (Banns and Marriages) Act, IS 14 (7 
^ 8 Viet. c. 66), 88. 1, 2, 6, 6; Church Building Act, 1848 (11 & 12 Vict 
c. 37), 88. 1, 2; Church Budding Act, 1861 (14 & 15 Vict c. 97), ss. 4—16, 18; 

New PariBhes Act, 1856 (19 & 20 Vict. c. 104), bs. 11, 12, 33. 

(a) C»iurch Building Act, 1831 (1 & 2 Will. 4, c. 38), S8. 7, 11, 15, 26 ; Church 
Buildhng Act, 1838 (1 & 2 Yict c. 107), 8. 2 ; Church Building Act, 1839 (2 ta 8 
Vict. a 49), 8. 22 ; Church Building Act, 1840 (3 & 4 Vict. c. 60), ss. 16, 21 ; 

GhurA Building Act, 1851 (14 & 15 Vict 0 . 97), bb. 11, 12 ; New Parish«B Acts 
and Church Bimding Acts Amendment Act, 1869 (32 A dS Viot. c. 94)^ e. 11 ; 
i^ocAUister t. Rochester (Bishop) (1880), 6 0. P* D. 194. 
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Scot. e. chapelry» township, or district belonging or supposed to belong 
Constita- thereto, and the chapel is endowed by some one or more persons 
tlo&ofihe with a provision secured on money in the funds, tithes, or other 
hereditaments sufficient in the opinion of the bishop to insure a 
Panihes. competent stipend to the minister, the bishop, with the consent of 
the patron and incumbent of the parish, may declare that the 
chapel shall be separate from and independent of the parish 
church, and that the chapelry, township, or district shall be a 
separate and distinct parish for all spiritual purposes (o); and the 
patron, with the consent of the incumbent, may make an agreement 
with the bishop as to the patronage of the chapel. If the incum- 
bent refuses his consent to the separation or to the agreement as 
to patronage, they do not take effect until the next avoidance of the 
parish church (p). 

(7) Peel 875. Under the New Parishes Act, 1843 (g), a part of one or 

parithee. more parishes, chapelries, or districts, or a part or the whole of one 
or more extra-parochial places, where the population is large and 
tlie provision for public worship and pastoral superintendence is 
insufficient, may, with the consent of the bishop of the diocese, by 
a scheme of the Ecclesiastical Commissioners ratified by Order in 
Council, be constituted a separate district for spiritual purposes, 
whether such part does or does not contain within its limits a 
consecrated building used for divine worship (r). The draft of the 
scheme must be submitted to the incumbent and patron of the 
benefice or each benefice out of which the district or any part 
thereof is proposed to be taken, so that they may have an 
opportunity of laying before the Commissioners or the bishop any 
observations or objections respecting the proposal ; and the scheme 
is not to be laid before the King in Council until one month after 
the draft has been so submitted, unless in the meantime every such 
incumbent and patron consents thereto. Unless it appears to the 
Commissioners and is declared in the scheme that there is reason to 
expect from other sources an adequate maintenance for the minister 
of the new district, the scheme must recommend that such 
minister when duly licensed shall be permanently endowed under 
the provisions of the Act (^) to the extent of at least £100 per annum, 

3h 

(o) “ Spiritual purposes ** differ from " ecclesiastical purposes ” in not includ- 
ing the performance of marriagesor burials, nor, necessarily, the registration of 
baptisms (New Parishes Act, 1843 (6 & 7 Viet. c. 37), ss. 9, 11, 15 ; Hughe* v. 
JMryd (1888), 22 Q. B, D. 157, 163). 

( p) OhuToh Building Act, 1831 (1 & 2 Will. 4, c. 38), ss. 23 — 26 ; Church 
Buiioing^ct, 1838 ( 1 w 2 Viet. c. 107), s. 7 ; Church Building Act, 1839 (2 & 3 
Viet. c. 49b s. 22 ; Church Building Act, 1840 (3 & 4 Viet. c. 60), s. 21. 

(g) 0 f Viot. 0 . 37. See Church Budding (Banns and Marriages) Act, 1844 
(7 & 8 Viet. 0 . 56), 88. 5, 6; New Parishes Act, 1844 (7 & 8 Viet. o. 94); 
Ecclefdastical Commissioners Act, 1830 (13 & 14 Viet. o. 94), s. 27 ; Church 
Building Act, 1851 (14 & 15 Viot. c. 97), s. 24 ; New Parishes Act, 1856 (19 & 20 
Viet, c, 104), 83 . 1,4 — 10, 15 — 24, 30—32 ; New Parishes Acts and Church Build- 
ing Acts Amendment Act, 1800’(32 & 33 Viet. c. 94), ss. 1, 12, 13 ; New Paxishes 
Acts and Ohui'oh Building Acts Amendment Act, 1884 (47 & 48 Viet. o. 65), 
ss. 2 3 

(rj New Pariabes Act, 1843 (6 & 7 Viot. o. 37), s. 9 ; New Parishes AoK 1866 
(19 A 20 Viot 0 . 104), 8. 1. 

(«) New Parishes Act. 1843 (6 & 7 Viot. o. 37), ss. 19, 22. 
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and also that the endowment, if less tiban i6160 per annum, shall Im *■ 

increased under the same provisions to that amount at least, so Ooaatlbfr 
soon as the district becomes a new parish (t). The scheme may 
specify some existing or intended church witUn the district as the 
parish church thereof, and in that case the district becomes a new * ****** ** 
parish immediately upon the issue of the Order in Council ratifying 
the scheme (a). In other cases a minister may be licensed by the 
bishop to perform in the district such pastoral duties as arespecihed 
in the licence, and also, when a building within the district is 
licensed for divme worship, to perform such services and offices, 
other than marriages and burials, as are specified in the same or 
any further licence (b) ; and the minister to that extent has the cure 
of souls in the district, and is a corporation sole with the style 
of minister of the district, and as regards irremovability is in the 
same position as a perpetual curate 

876. A district constituted under the New Parishes Acts, 1843, (8) Kew 
1844 and 1866 (d), becomes a perpetual curacy and a new parish 

for ecclesiastical purposes, including the publication of banns and 
solemnisation of marriages, and burials, and the incumbent has 
exclusive cure of souls therein (1) so soon as a consecrated church or 
chapel which exists or has been provided within it has been 
approved by the Ecclesiastical Commissioners as the parish church 
of the district (e), or (2) immediately upon the ratification by Order 
in Council of the scheme for constituting the district (/), if the 
Commissioners specify in the scheme an existing or intended church 
as the parish church of the district fy). The new parish is an 
ecclesiastical district for the purposes of the Burial Acts (h). 

877. On the application of the incumbent of a church or chapel (») cbApebie* 
to which a district belongs, the Commissioners may, if they »nd other 
think fit, with the consent of the bishop, make an order authorising cilJwted 
the publication of banns and solemnisation of marriages, ofanrch- into new 
ings, baptisms, and burials in the church or chapel : and thereupon patisbca. 

all the fees payable for the performance of these offices and other 
ecclesiastical fees, dues, and offerings arising within the limits of 
the district are to be payable to the incumbent of the district. 

Where all or any of such fees and dues have been reserved or of 
right belong to the incumbent or clerk of th6 benefice out of which 
the district was taken, they are to be paid over to such incumbent 
and clerk respectively until the next avoidance of the benefice or 
the relinquishment of the fees by such incumbent, and until a 

(0 New Panehes Act, 1843 (6 & 7 Viet. o. 37), s. 9; New Pariahea Act, 1856 
(19 & 20 Wot o. 104), aa. 1, 3. 

(o) New Parishes Act, 1866 (19 * 20 Viet. c. 104), s. 2. 

(b) The lioenoe oeaaee when the diatriet becomes a new pariah (New Pariahea 
Aet, 1843 (6 A 7 Viet e. 37), a. 16). 

(e) New Wiahea Act, 1843 (6 & 7 Vici o. 37), bs. 11, 12. 

(«n 6 & 7 Viet c. 37 ; 7 A 8 Viet. c. 94 ; 19 A 20 Viet c. 104 ; see p. 418, antt, 

(«) New Paxiahes Act 1843 (6 A 7 Viet & 37), ss. 15. 16; >New Pariahea Act, 

18M (19 A 20 Viet o. 104), a. 1. 

(/) Seep. 448. ant*. _ , ^ 

’ V New Act. 1866 (19 A 20 Viet. o. 104), a. 2. 

JUA., a. 32. 
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vacant in the siiaation of such clerk, or the award of compenaa* 
tion to him in lien of fees ; and thereafter all such feee and does 
belong to the incombent or clerk of the church of the district ({). 
And wherever banns and marriages, churchings and baptisms, are 
authorised to be published and performed in the consecrated church 
or chapel to which there is attached a district which was not on 
29th July, 1866, a separate and distinct parish for ecclesiastical 
purposes, and the incumbent of the church or chapel becomes 
authoritatively entitled {k) to receive for his own benefit the entire 
fees for the performance of those offices without any reservation 
thereout, the district becomes and is a separate and distinct parish 
for ecclesiastical purposes to the same ex^t as a Peel parish (Q. 

878. Where a district has been constituted under the New 
Parishes Acts, 1848, 1844 and 1866 (m), but a church has not 
been provided for or allotted to it, an Order in Council may 
be made ratifying a scheme submitted by the Ecclesiastical 
Commissioners, with the consent of the bishop, that the district be 
dissolved, and its area or parts thereof be reincorporated in the 
parish or district *or parishes or districts out of which it was 
constituted, or be added to some other parish or district or parishes 
or districts (k). 

879. Alterations may from time to time be made in the 
boundaries of distinct and separate parishes, district parishes, dis> 
trict chapeiries and consolidated chapelries (o), particular dis- 
tricts (j>), and other new ecclesiastical parishes and districts (g). 

By an Order in Council ratifying a scheme of the bishop of the 
diocese which has been approved by the archbishop of the province, 
or a scheme of the archbishop in the case of his own diocese, with 
the consent of the patron of every benefice affected by the alteration. 


Now Parishes Act, 1856 (19 & 20 Viet. c. 104), 88. 11 — 13. 

(it) Til 18 authoritative title is acquired either on the avoidanoe of the benefioe 
or all the' bonofioos out of which the district was taken, or on ^e previous 
relinquishment of the fees by the incumbent or incumbents entitled thereto 
{Jones V, Gough (1865), 3 Moo. P. C. C. (n. 8.) 1). 

(/) Now ParisneB Act, 1856 (19 & 20 vict. c. 104), s. 14. 

?m) 6 & 7 Vict. c. 37 ; 7 & 8 Vict c. 94 ; 19 & 2u Vict. c. 104. 

(n) Now Parishes Acts and Church Building Acts Amendment Act, 1884 (47 
ft 48 Vict. c. 65), B. 2. The draft of the scheme is to be sent to every Lnciimbent 
or minister and patron affected thereby, and the scheme is not to be submitted 
to the King in Uouncil until one month after the di-aft has been so sent unless 
in the meantime every such incumbent, minister, and patron consent thereto ; 
and if at the date of its ratification there is an incumbent or minister of the 
district nroposed to be dissolved, it is not to operate unless or until he has con* 
sented thereto or has ceased to be such incumbent or minister. Any endow- 
ment which has been provided for the district is to be returned to the body or 
person who provided it {ibid,). 

(o) Church Building Act, 1818 (58 Geo. 3, o. 45), s. 23 ; Church Building 
Act, 1840 (8 ft 4 Vict. 0 , 60), ss. 6, 7 ; Church Building Act, 1845 (8 ft 9 Vict. 
a 70), 8. 16 ; Church Buildmg Act, 1848 (11 ft 12 Viol c. 37), s. 3. 

(p) Church Building Act, 1848 (11 ft 12 Vict. o. 37), s. 2. 

Iq) New Parishes Act, 1844 (7 ft 8 Vict. o. 94), s. 9 ; Ecclesiastical Com* 
missionerB Act, 1850(13 ft 14 Vict. c. 94), s. 27 ; New Parishes Acts and (jhurch 
Building Acts Amendment Act, 1869 (32 ft 33 Vict c. 94), S. 1 ; New Panahes 
Acts and Church Building Acts Amendment Act, 1884 (47 ft 48 Vict o. 
s. 3. 
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a tithing, hamlet, chapelry or distriet, or an extra-parocdual 
place, may be annexed to another parish, or may, by itsdt or 
together with another adjoining tithing, hamlet, chapelry, district, 
or extra-parochial place, be constituted a separate parish and a 
perpetual curacy and benefice (r). 

880. Where two or more parishes have been expressly united 
by Act of Parliament, and one or more of the churches have 
been abolished, the remaining church is the parish ohurcii of the 
united parishes (a). Where the benefices of parishes are united 
under the Union of Benefices Act, 1860 (t), the parishes become 
united for ecclesiastical purposes, and if only one church is left 
standing within them, it becomes the church of the united parish ; 
but if more than one church is left, the scheme for uniting the 
benefices determines which of them shall be the church of the 
united parish ; and, in either case, unless otherwise provided by the 
scheme, the vestry-room of that church becomes the vestry-room 
of the united parish for ecclesiastical purposes, and of each of the 
parishes for secular purposes and for the custody of the parish 
muniments (w). 

881. Where two parishes have been united, or reputed to have 
been united, for ecclesiastical purposes for a period extending back 
beyond the 31st July, 1815, and on the 81st July, 1846, there was no 
consecrated church in one of such parishes, and a church is built in 
that parish wholly or in part out of funds at the disposal of the 
Ecclesiastical Commissioners, the whole of that parish may, after the 
consecration of that church, be disunited for ecclesiastical purposes 
from the other parish, and be formed into a separate and distinct 
parish for the same purposes and in the same manner and with the 
same consents and consequences as a distinct and separate parish 
may be formed out of one parish (a). 

StJB-SEcrr, 2 , — The JjicuTnbentm 

882. The incumbent of the parish is the clergy nan bolding the 
church and benefice thereof, and having, under the bishop, the 
sole and exclusive cure of souls in the parish (b). He is the proper 

(r) Pluralities Act, 1838 (1 A 2 Yiot c. 106), 88. 26, 27 ; Ohuroh Building Act, 
1839 (2 & 3 Viot. o. 49), 88. 6—8. 

(«) St. SwithirCe FarUh Caae (1695), Holt (k. b.), 139. Several pariBhos in 
the city of London wffe thus united after the tire of 1666 (stat. (1670) 22 Oar. 2, 
a 11, S8. 55, 56). Where two benefices have been united either (1) before 
1838 by Idle patmns and the bishop at common law or under stat. (1545) 37 
Hen. 8, o. 21, or (2) since 1838 under the Fluralitios Act, 1838 (I « 2 Viet, 
c. 106), and amenoing Acts (see pp. 606 et seg., po8t), the union does^ not unite 
the two parishes or make the parish churdi of one of them the parish ohuroh 
of the omer {St. SwithinUe Parish Oast^ supra). 

i f) 23 & 24 Viot. Q. 142. 
u) idl'd., s. 18. See pp. 806 sf seq., post 
a) Church Building Aot, 1845 (8 d: 9 Viet. c. 70), s. 5. 

b) Seencite(a),p. 442,071^. The tem^hoLcumbont” is deriv^ from the Latin 
verb tiictifiido in the sense ol being dilknficitlT resident (Oo^ Litt. 119 b}. For 
hui atidas generally see p. 609, post.^ For nis rights and duties as to divine 
iervioe see np. 657, 661, post For liist%hts as to the church and churchyard 
•ee m. 703, 741, and tUie Bimut kJtD OasirATioir, Vol IXL, ^ 408— 
411, 428—431. m term incumbeirt doee not in itself ueoesssrily imply 
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custodian of the keys of the church (c) and of the register bo<^ (d), 
and has a general control over the church, including the vestry (e), 
and over the ringing of the bells (/). 

883. Where, under the Church Building Acts and New 
Parishes Acts {g), a portion of an ancient or new ecclesiastical 
parish is ecclesiastically severed therefrom and formed into or made 
part of another new or previously existing parish, the rights and 
duties of the incumbent of the former parish in respect of the cure 
of souls and the performance of baptisms, marriages and burials, 
and other services and ministrations of the Church, and the lawful 
fees for the same, are transferred, so far as regards the severed 
portion, to the incumbent of the other parish (fi). 

884. The rights and status of the incumbent of a parish church 
are transferred to the incumbent of a new church where such new 
church is made the parish church, and the former church is made 
a district church (i), or is pulled down (k), or where the former parish 
church was part of a cathedral church (1). 

' SuB-S«OT. Z.—The VeOry. 

(ia) Con»titution, 

885. The vestry is the council of the parish for ecclesiastical pur* 
poses (m). It includes the incumbent (n) or curate in charge (o) 


a diatiiiot and separate cure of souls or the status of a complete incumbent 
{Dowdall V. Heuntt (1803), 10 L. T. 823, 825). 

(c) Lee V. Maithewa (1830), 3 Hag. Ecc. 169, 173; Daunt v. Crocker (1867) 
L. E. 2 A. & E. 41. 

(ti) H, V. Oumlei/^ Ex parte H6lloway(lS65), 3 W, E. 247. 

(e) Jackson v, Vourtenay (1857), 8 E. & B. 8 ; A. v. Ex parte Olivet 

(1867), 31 J. P. 742, 

( f) Harrison v. Forbes (1860) 6 Jur. (N. B.) 1853; Redhead v. Wait (1862), 6 
L. T. 580. 

(</) See note (i), p, 444, ante, 

Qi) Now Pansnoa Act, 1856 (19 & 20 Viet, o. 104), e. 15 ; 2'uckneas v. Alexander 
( 1868 ), 2 Ilrew. & Sm. 614; Jones v. Oough (1865), 3 Moo. P. 0. 0. (n. s.) 1 ; 
(htnerod v. Blackburn Burial Board (1873), 28 L. T. 438; Cronshaw v. Wigan 
Burial Board (1873), L. R. 8 Q. B. 217, Ex. Cb. ; Fuller v. Al/ord (1883), 10 
Q. B. D. 418. The transfer may be rosbicted in the case of a parish formed 
under a local Act [Fittgerald v. Champneys (1861), 2 John. & H. 31). 

(t) ChuToh Building Act, 1838 (1 & 2 Viet. o. 107), ss. 16 — 18 ; Ohnreh Build- 
ing Act, 1839 (2 & 3 Viet. c. 49), s. 9 ; New Parishes Acts and Ohuroh Building 
Acte Amendment Aot, 1884 (47 & 48 Viot. a 65), s. 4. 

(^) Church Building Ac^ 1845 (8 & 9 Yiot. c. 70)^ as. 1, 2 ; and see 
pp. 542, 734, poet. 

(Q Ibid,, s. 4. 

(m) Wilson r, M'Math (1819), 3 Phillim. 67, 82. It takes its name from 
being held in the room in the ohurch where the priest puts on his vestments 
(ihid^. By various Poor Law Acts, Public Health Acts, Bbghway Acts, Municipal 
Corporation Acts, Local GK)vemmout Acts, and the London Clovemment Act, 
1899 (62 A 63 Yiot. a 14), certain civil powers and functions which formerly 
belonged to vestries have been transferred to other bodies* See titles Local 
GoVXBinCBNT; PUBLIO HbALTH. 

(n) Whether rector, vicar, or porpetoal curate {WHson ▼. M*Math, supra; 

B. 0. (on rule lor prohibition) (1819), 3 B. 4b Aid. 241 ; B. v. D'Oglg (1840), 12 
Ad. & El. 139 ; Ji Ta Attms (1872), L. E. 8 Q. B. 69 ; ▼. Saluburp CBieiiip), 

[1901] 2 E. B. 225, 0, Aa)* But his presence is not essential to the validity w 
tbe proceedii^ (MawUy v. Barbei (1799), 2 Eq>. 687). 

fvra. 
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and the persons of both sexes who are rated for the relief of Ibe ^ 

poor in respect of the parish, whether resident therein or not(jf^)» Cknudlta* 
and the occupiers of hereditaments so rated (j). The right to flon ofttnA 
attend and vote in vestry accrues immediately upon the person's 
name being inserted in the rate-book (r), but if, being a ratepayer, 
be fails to pay a poor rate made or become due three months 
previously, the right is thenceforth suspended until the rate is 
paid (s). Where a corporation or company are ratepayers, their 
clerk, secretary, or other authorised agent may attend and vote on 
their behalf (0- 

(ii.) Funciion$^ 

886. In the absence of a local custom to the contrary, the Appoint- 
churchwardens of a parish are annually chosen in vestry by the of 
minister and parishioners jointly, or if they cannot agree, one by und 

the minister and the other by the parishioners (u). The sidesmen sidaBmen. 
are at the same time appointed by the minister and parishioners 
jointly (a). 

Church rates are made and assessed by the vestry (b), but, Oburohmtcd. 
subject to certain exceptions (c), payment of such rates is merely 
voluntary and cannot be enforced (d). 

At the end of their year of ofiSco the churchwardens render to Aoeouoto and 
the vestry an account of their receipts and expenditure («). The ••timataa 
vestry have no general right of inspecting the churchwardens* 
books, but can only claim to do so on special grounds (/), If the 
vestry decide to make a voluntary church rate, the oburohwardeus 
furnish estimates to the vestry of the amount which will probably 
be required (gr). Where church trustees are appointed under the 


(p) Poor Reliof Act, 1819 (59 Geo. 3, o. 12), hs. 19 — 22; Vostrlos Act, 1819 
(59 Geo. 3, c. 85), 8. 1 ; It, Lambeth {Ridor) (1838), 8 Ad. k El. 356. As tu 
the right of women to ▼oto,see Olive y, Ingram (1739), 2 SiT'ti. 1114. 

(q) Poor Bate Asseasinent and Collection Act, 1869 (32 k i3 Viet, o. 41), ee. 7, 
19; Parliamentary and Municipal Registration Act, 1878 (41 & 42 Viot. o, 26), 
8. 14. The names of all such occupiers are to be insertod in the rate-book, 
whether the rates are payable or paid by them or by the owners of the heredita- 
ments (Poor Kate Assessiuont and Collection Act, 1809 (32 & 33 Viet. o. 41), 
B. 19). As to the right of the inhabitants of a new eoclesiastical parish carved 
out of an ancient parish to attend and vote at the election of churchwardens? of 
the old poriBh church, see p. 481, pod. It also includes a churchwarden who has 
by statute been made ex officio a part of the vestry and has been given a right 
to vote at it {Leftly y, Monnington (1879), 4 Ex. D. 307). 

(r) Vestries Act, 1818 (58 Geo. 3, c. 69), s. 4. 

(e) Vestries Act, 1819 (59 Geo. 3, c. 85), s. 3 ; Vestries Act, 1853 (10 A 17 Viet, 
0. 65), 8. 1. 

I t) Vestries Act, 1819 (59 Geo. 3, c. 85), b, 2. 
u) See p. 462, pod. 
o) See p. 474, post 

h) AyL Pax. 455, 456; Surder v. (1840), 12 Ad. A El. 233, 255 ; FfZey 
T. Burder (1841), ibid., 265, 302, Er. Oh. 

(c) See p. 764, pat. 

(a) OompulsoTy Church Bate Abolition Act, 18CS (31 & 32 Viet. o. 109), 
1 — 3, 6 — 8, 10. See also p. 784, poeU 
[e) Ooaouea Eodesiastioi (1603), 89. 
n Jl r. Daventry (ChureMaardeni) (1869), 5 Jur. (ir. s.) 940. 

') Rr. 8i^ Margaret^ LekeeUt {Satd FMry) (1839), 10 Ad. A El. 730. 
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saoT. 6. 
Ooiurttta* 
tionofthe 
Church into 
Puisheo. 

Oonsent to 
alterations 
or additions 
in oharches 
etc. 


Bummoning. 


Gompulsoxy Church Bate Abolition Act, 1868 (h), they are to lay 
before the vestry once at least in every year an account of their 
receipts and expenditure and a statement of the balance, if any, 
remaining in their hands (i). 

The consent of the vestry is generally requisite to the granting 
of a faculty for an alteration or addition in the fabric or furniture 
of the church or in the churchyard (j). But the resolution of the 
vestry on the subject is not conclusive, and will, for good reasonsi 
be disregarded (A;). 


(iii.) MeetingB and Voting, 

887. The summoning of a vestry meeting rests with the 
incumbent or the churchwardens, or with them conjointly, and he 
or they may fix the hour of the meeting (I), The notice convening 
it must be signed by the incumbent or a churchwarden or overseer 
of the poor of the parish (m). A notice, so signed, of the place and 
day and hour of holding the meeting and of the purpose for which 
it is summoned (n) must be affixed previously to the commencement 
of divine service (o), on some Sunday at least three days before the 
day on which it is to be held (p), on or near to the doors of all the 
churches and chapols within the parish or other area for which the 
meeting is summoned (q). 

(h) 31 & 32 Viot. c. 109. 

(tj Ihid,^ B, 9 j Bee pp. 473, 784, post 

(j) Clayton v. Dean 0849), 7 Notoa of Oases, 46, at p. 53 ; Jaclaon ▼. Singer 
(1868), 37 L. J. (eccl.) 9; Evans y. Slack (18^, 38 L, J. (ecol.) 38; Peek v. 
Trower (1881), 7 P. D. 21 ; see p. 734, post, Tne consent may m considered 
sufEcieut, aJtnougli strict legal form was not observed in summoning the vestry 
[Thomas v. Morris (1823), 1 Add. 470). 

(/c) ButterwoTthy, Walker (1765), 3 Burr. 1689, at p. 1692; Oroves v. Hornsey 
[Hector) (1793), 1 liag. Con. 188; St, Jokn^a, Margate [Churchwardens) v. 
Parishioners of the Same (1794), 1 Hag. Con. 198; Woodward v. Folkestone 
[]'arishi(merB) (1880), Trist. 177; Nickalla y, Briscoe, [1892] P. 269. If the 
ciircunistancos so rojuire, the votes of the members of the vestry who are 
< church people will be distinguished [Tottenham [Vicar) v. Venn (1874), 
Jj. K. 4 A. & E. 221). Where the ecclesiastical district remaining atta(diea to an 
ancient parish church is not coterminous with the civil parish, the oonsent of 
the vestry of the civil parish will not be required (HichTnond [ Vicar) and Si, 
Matthinsy Jtichmond (Chapel wardens) y,AU Persons having Interest, [1897] P. 70 ; 
Be St. Markka, Wimlledon, Wimbledon [Vicar) y. Eden, [1908] P. 167). 

(/) E. y. Tottenham ( Vicar) (1879), 4 Q. B. D. 367, per CoCKBUEN, C.J., at 
p. 870, affirmed sub n&tn, U. v. Wilson (1880), 43 L. T. 560, 0. A. In 
Daws V. iriZ/mms (1824), 2 Add. 130, it was laid down by Sir JoHN NiCHOLL, 
at p. 139, that vestries for church matters ought to be called by the 
churchwardens with the consent of the minister. In Butt v. Fellowes (1843), 
3 Curt.. 680, Sir H. Jenner Post, at p. 696, expressed the opinion that notice 
of a vestry meeting given by a private parishioner was valid. But this is not 
law. If the incuuioent or churchwardens improperly refuse to summon a 
meeting which ought to be held, the romoc^ lies in a mandamus to compel them 
to do so [R, V. St. Margar^, Westminster [Churchwardais) (1815), 4 M. dh S. 250). 

(m) Parish Notices Act, 1837 (7 Will, 4 & 1 Viet. c. 45), s. 3. 

(n) It is sufficient if the notice indicates the purpose with reasonable certainty 
[Clnitan v. Cherry (1816), 2 Phillim. 373; Band v. Green (I860), 6 Jur. (w. s.) 
303 ; S. 0. (on rule for prohibition) (1860), 9 0, B. [y. s.) 470). 

(o) It is sufficient if it is affixed after morning service but before the usual 
afternoon service (Burnley v. Methley Overseers (1659), 1 £. & £. 7891 

(jp) The three auye most ^ clear days [R v. jEM (1847), 16 L. J. [il 0.) 

(q) Vestries Act, 1818 (56 Geo. 3, o. 69), a 1; Parish Notices AetC 1887 
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888. Vestry meetings are ordinarily held in ttie vestry of the 
ehareh, and may be held in the church itself (r). They may alee 
be held elsewbere(a>, and a meeting may be adjourned to a different 
place for the purpose of a poll, whether the intention so to adjourn 
it was stated in the notice summoning the meeting (t) or not (a). 

889. The incumbent, or the minister acting as incumbent, is ex 
officio chairman of a vestry meeting (I»). If he is absent, the mem- 
bers present elect one of their number as chairman (c). The 
chairman, besides his vote as a member of the vestry, has a 
casting vote if the votes are equal 

890. The voting is ordinarily in the first instance by show of 
hands, and a poll need not be demanded until after the chairman’s 
decision on the show of hands, but it should then be demanded 
forthwith {e). It may, however, be directed to be taken without a 
previous show of hands (/). It can be demanded as of right, and 
if refused is enforceable by mandamus (g). If demanded, it ought. 


(7 Will. 4 & 1 Viet. c. 45), a 2. The notice need only be alSixod on or near t6 
the principal door of eadi church and chapel (Ormerod ▼, Chadwick (1847 J, 
16 & W. 367). It must be so affixed at every chxiroh or chapel in the parisn 

at which the service of the Church of England is parochially performed, but not 
at propriotary or private chapels at which it is performed, nor at disused chapols 
or diasenting chapels (R v. IVhipp (1843), 4 Q. B. 141 ; Ormerod y, Ohadtoick, 
supra). 

(r) Wi/sim v, M*Matk (1819), 3 Phillim. 67tper Sir JoHK NiOHOLt, at p. 82; 
8. 0. on rulo for prohibition (1819), 3 B. & Aid. per AunoTT, C.J^, and 
Bayusy, J., at j>. 213. By the Vestries Act, 1850 (13 & 14 Viot o. 57), sa 1, 10, 
the Poor Law Commissioners, whose powers have since boon transferwl to the 
liocal Government Board (Ijooal Government Board Act, 1871 (34 & 35 Viet, 
c. 70), 8. 2), were empowered, upon the application of the vestry of a parish 
{containing a population exceeding 2,000, to order that the Act or any part 
thereof sboula be put in force in the parish. After twelve months from the 
date of making such an order, the vestry of the parish cannot meet in any 
consecrated church or ch^l in the parish nor, except in caso of urgency ami 
with the approval of the Local Government Board, in the 'ostry room attaolicd 
thereto; and the churchwardens and overseers or tbo overseers alone are 
empowered, with the sanction of the Local Government Jioard a majority of 
the vestry, to Wre or purchase or erect a building for the holding of vestry and 
other parochial meetings, and to borrow money for the purpose (Vestries Act, 
1850 (13 & 14 Vici c. 67), ss. 2—5). 

R V. St, Mary, Lambeth (Churchwardens) (1832), I Ad. & El. 346, n. (b). 

(I) R V. Chester [Archdeacon) (1834), 1 Ad. k El. 342; ftahfr v. JVood (1837), 
1 Curt. 607. 

(a) R V. St, Mary; Lambeth (Churchwardens), 8 U 2 )ra; R v. D'Cyly (1810), 12 
Ad. & El. 139. 


(51 Wilson y, M*Math, supra; R y, D^Oyhj, supra, 

(c) Vestries Act, 1818 (68 Geo. 3, o. 69), 8. 2. 

fd) Ibid., B. 2. But at Sn election of churchwardens his initial vote is 
exhausted by appointing one of them {R, y, Salisbury [Bishop), [1901] 2 K. B. 
225, 0. A.). As to wheUier, if the votes of the parishioners for the other church, 
warden axe equal, he has a casting vote, see p. 463, post. 

U) Camphdl v. Mamd (1836), 6 Ad. & El. 865, Ex. Oh. ; R. v. St. AsapJ^ 
(vicar), [1883] W. N. 100. 

{/) V. Rirminyham (Rector) (1837), 7 Ad. & El. 254. But see R v. Goof# 
(Inctimbent etc.) (1861), 4 L.T,32Z v ... 

(o) y. Mavnd, supra; parte GrowsmUh (1811), 5 Jur. 561 ; 

Gordon y. Hayward (1905), 21 T. L. B. 298. If it is refused, the lesolution 
carried by show of hands cannot be regarded as recording the opimon of the 
papiOi (jhi^e y. BteeU (1862), 12 0. B. (w. s.) 383). 
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Bsot. 6, in the absence of other bnainess, to be taken immediately ; but if 
Constttii- there is no time for this, there must be an adjournment for 
rh purpose (fc). Members of the vestry, in the event of a poll 

^ being taken, have from one to six votes according to the annual 
♦*** • rateable value of the hereditaments in respect of which their names 

are entered on the rate book. If it is under £50, they have one 
vote. If it amounts to £60 or upwards, they have one vote for 
every complete £25 of the rateable value up to £150. If it 
amounts to or exceeds £150, they have six votes. If two or more 
persons are entered jointly in respect of the same hereditament, the 
votes for that hereditament are divided between them ; but if only 
one of them attends the meeting, he may give all the votes (t). 
Condactof When a poll is taken, all members of the vestry, whether 

t c po 1. present at the previous meeting or not, have a right to vote (/c). 

The chairman arranges for the holding of the poll, and, being 
bound so to do, is in the first instance responsible for its expen8es(Z). 
In the absence of a local custom limiting its duration, it must be 
kept open for a sufficient length of time, having regard to the 
extent and population of the parish and to requisite publicity of 
the fact of the poll(m). But if a poll has been demanded in a 
particular way, and it has been so conducted without any objection 
at the time, any irregulai ity in the method of procedure will be 
held to have been waived (n). Votes at the poll must be tendered 
by the voters in person and openly (o), and an action will lie against 
a person who prevents a member of the vestry from voting (p)* 
But a fresh poll will not be ordered on account of the chairman 
rejecting votes alleged to be admissible or committing some other 
irregularity, it the result does not appear to have been affected 
thereby (q). 


(h) n. V. D'Oi/Jy (1840), 12 Ad. & El. 139. 

(i) Verilrioa Act, 1818 (68 Qeo. 3, c. 69), b. 3. Where a person is rated in 
respect of suvoral hereditaincnts in the parish, their value is lumped together 
for the purpose of ascortaiiiiug the number of votes to which he is entitloil 
(IHchardstm v, Gladwin (1858), E. B. d: E. 138 ; Lamht v. GHeves (1862), 8 Jur. 
(N. a.| 2881 ; even though he holds them in diHerent capacities (B. v. Kirhf 
(1861), 1 B. & S, 647). Where, by custom, the poor rates had been assessed 
Hcoording to the supposed ability of the persons charged and not according to 
the value of their hereditaments, the provision of the Act as to plurality of votes 
was held not to ^.yp\y (NighUngaU v. Marahall (1823), 2 B. & 0. 313). 

fA) R, V. Lambeth (BecUir) (1838), 8 Ad. & El. 356. 

(Z) Shaw’s Parish I^aw, 7th ed. (1892), Appendix V., pp. 607 et aeq. In Tiarka 
V. Hutton (1866), Jj. It. 1 A. & E. 270, the expense of the attendance of a legal 
adviser at the poll was hold to be payable out of the church rate. 

a B. y. Wiucheater (Ruhofa CommUaary) (1806), 7 East, 673; RaJeerT, 
^837), 1 Curt. 607; Weaterton v. Davtdacn (1854), 1 Ecc. & Ad. 385. 
Disturbance is a ground for clearing the room, but not for closinff the poll (R. 
V. Graham (1861). 9 W. B. 7381 
(n) Camfwell v. Mamd (1636), 6 Ad. & El. 866, Ex. Ch, 

(o) Faulkner v. Eiger (1825), 4 B. & C. 449; Story v. Cdk (1848), 6 Notes of 
Cases, Supplement, p. xxxiii. Where the parishioners have the right of elect- 
ing the incumbent, the election may be conducted by secret ballot, since the 
vestry rogulationa as to plural voting and otherwise do not apply to it (Shauf 
V. Thomson (1876), 3 Ch. D. 233). ' 

(p) Philia^rown v. Ryland (1726), 8 Mod. Eep. 351. 

M B. V. Lcmileth {Rector), ttqgmt; Ex parte Mawby (1864), 3 E. & B. 718; 
R. V, Ooole {Ineumhent etc,) (1861), 4 L. T. 322. 
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8^ Minates o( the proceedings and reaolntioas of every vestry 
meeting are to be entered in a book and signed by the ehairo 
man and by any other of the inhabitants who ehoose to affix their 
signatures (r). 

892. The proceedings of one meeting do not require confirmation 
by a subsequent meeting (s). But one meeting cannot prescribe 
what shall be the procedure at future meetings (t). 

(£▼.) Under Loeal Law$ or Vu%torM, 

893. The Vestries Act, 1818 (a), does not extend to the city of 
London or the borough of Southwark (fr), nor does it affect the time 
of meeting, proceedings, or voting in tlie case of any vestry regulated 
by special Act of Parliament or special custom (c). 

Where the London Government Act, 1899 (<f), transferred 
the civil powers and duties of the vestry of an ancient metro- 
politan parish to a borough council, the ecclesiastical powers and 
duties of the vestry have by a scheme under the Act been vested 
in the inhabitants of some parish or ecclesiastical district, and the 
interest of the vestry in any church property, other than the 
vestry building, has in like manner been vested in the incumbent 
and churchwardens of some parish or ecclesiastical district or in 
one or some of them (e). 

In some places, by local custom, the vestry have the right of 
electing the incumbent (/), the parish clerk (g), the sexton (A), or 
the organist (i). 

(v.) In New Pariehet. 

894. In distinct and separate parishes and district parishes 
formed under the Church Building Act, 1818 (A), in separate 
spiritual parishes formed under the Church Building Act, 1881 (f), 
in consolidated chapelries and district chapelries (m), in Peel parishes 
formed under the Now Parishes Act, 1843, in now parishes formed 
under the New Parishes Act, 185G, and in distr cts which have 
become separate ecclesiastical parishes under s. 14 of that Act (n). 
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1 r) Vestries Act, 1818 (68 Geo. 3, o. 69), 6. 2. 
fi) Mawley v. Uarhet (1799), 2 Hep, 687. 
t) Ibid, 

a\ 58 Geo. 3, o. 69. 
bj I Hd., S8. 9, 10. 
c) find,, s. 8. • 

d) 62 & 63 Viot. 0. 14. 
e) Ibid,, 8. 23 (1). 

/) Shaw V, Thomp807i (1876), 3 Oh. D. 233. 
g) Parish-Cleric^ B Case (1611), 13 Go. Hep. 70; seep. 476, pod, 
h) jB. V. Stoke Damerel {Miniaier) (1836), 6 Ad. 4 El. 684, 690, 691. Seo 
p. 478, poet, 

(t) B, V. St. Stephen* B^ Coleman Street (Vfcar) (1844), 9 Jur. 266 ; see p. 479, 
post. 

(1?) 68 Goo. 3, c. 45, 8. 73. The provision of the Church Building: Act, 1819 
(69 Geo. 3, a 134), s. 30, as to oonstitutiiiff select vestries in these parishes is now 
repealed (Statute Law Bovision Act, 1873 (36 & 37 Viet. c. 91), s. 1, sched.). 

(/) 1 & 2 WilL 4, c. 38, 8. 26. 

M Ghurdh Building Act, 1846 (8 dt 9 Yict. c. 70), 0 . 6, 

\n) 6A7 Viet. c. 37, •. 17 ; 19 & 20 Viet c. 104, ss. 14, 16; and iee pp. 443 
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one of tho cbuvch wardens is chosen at a meeting in the nature of a 
vestry meeting (o) by the perBons who would be entitled to take 
part in the election if the parish or chapelry were an ancient 
parish (p); and the same persons may meet in vestry and make 
and assess a voluntary church rate in respect of the church 
of their ecclesiastical parish or district ( 9 ). In these areas the 
question of obtaining a faculty for additions or alterations in 
the church or chapel is also submitted to a similar qtiasi-vestry 
meeting (r). 

In consolidated chapelries and district chapelries the meeting for 
the appointment of churchwardens is to be summoned in all respects 
as if the chapelry were a parish and the meeting were a parish 
meeting («). But no such imperative rule exists in the case of 
other new ecclesiastical parishes or districts (f)« In Peel parishes, 
new parishes under the New Parishes Act, 1856 (w), and districts 
which have become separate ecclesiastical parishes under s. 14 
of that Act, the meeting is to be summoned in such manner in all 
respects as the incumbent directs (a). 

The Vestries Act,. 1818 (b), does not apply to the jwasi-vestries of 
now ecclesiastical areas (c). 

(yi) Select Veetries. 

895. A select vestry, consisting of a limited body of parishioners, 
and having the powers of the whole number, may exist either 
(1) by immemorial custom (d), or (2) by a local Act of Parliament 

or (3) by the adoption of the Vestries Act, 1831 (/). Where it 
exists it supersedes in every respect the general vestry (g), 

896. A select vestry existing by custom may by custom co-opt 
new members from among the parishioners, and may be of a variable 


(a) 80 stylod in the Burial Act, 1857 (20 & 21 Viet. c. 81), s. 5. 

(j)) Soe also Church Building Act, 1845 (8 & 9 Viet. c. 70), 8 . 7. 

(y) Oonipulfiory Church Bate Abolition Act, 1868 (HI & 82 Viet. 0 . 109), 

*. 6 , 10 . 


(r) St. Veter" St Eaton Square (Ticar) v. The Same (Pariahivnera), [1894] 
P. 350, 361. 

^8^ Church Building Act, 1845 (8 & 9 Viet. c. 70), s. 6. 

{t) E. V. Barrow (1869), L. B. 4 Q. B. 577, where it was hold that the notice 
mimmouing the meeting need not be given on a Buvday three clear daya 
previously. 

(n) 19 & 20 Viet a 104. 

(a1 New Poi-iflhofl Act, 1843 (6 & 7 Viet c. 87), 8 . 17. 

M 53 Goo. 3, 0 . 69. 

(c) jB, V. Barrow^ aupra. There is consequently no plural voting in these 
fttaMveatrieB. 

(d) Gib. Cod. 219, n. ; Btun, Ecclesiastical Law, Vol. I., p. 415 ; BuUerworih 
V. Walker (1765), 3 Burr. 1689, 1692; Berry v. Banner (1792), Peake, 166, 161. 
It cannot be created by faculty (^^d., at pp, 160, 161). 

(s) Bum, Eoclesiaatxoal Law, Yot I., p. 415, ii. ; i2. y. Chrietchurch Ovtneert 
(1857). 7 E. dk B. 409, Ex, Oh, 

(/) 1 Will. 4, c. 60. 

(g) Thid.t «. 27 ; Qib. Ood. 219, n. ; Bum, Ecclesiastical Law, Vol. L, p. 416 ; 
BuUepoorth y. Walher, eupru; Jt. y. Petere (1866). 6 £. dt B. 226. A« to the 
aleotion of ohurbhwardena by a select yeetry, see Berry v. Banner, eupra. 
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omnb^ (ft). It mtiy by eastom oonsist of tiie ineombent wad 
parisbioners who have beea elected to the office of ohorchwarden 
aod have either served or been fined for not doing so (i) ; or of 
the rector and churchwardens, parishioners who have been uppwr 
churchwardens, and certain others elected by the vestry (ft). A 
bankrupt is disqualified for being a member of a select vestry, and 
vacates his seat if he is a member (Q. 

897 . If a select vestry assemble on a particular day, not being 
the usual day of meeting, and for a special purpose, the meeting is 
not good unless all the members receive notice of it (m). 

898 . In the absence of custom or enactment to the contrary, a 
majority of the whole number of select vestrymen must be present 
for the transaction of business (n). And where a local Act, con* 
stituting a select vestry in a parish, authorises action by the major 
part of the members assembled at a meeting, a motion is ineffectual 
which is carried only by a majority of those voting and not by a 
majority of those assembled, including such as decline to vote(o). 

899 . At a poll taken in the month of March, on a requisition 
made in the prescribed manner, the Yestries Act, 1881 (p), may be 
adopted in any parish, except a rural parish not containing more 
than eight hundred ratepayers, and excopt parishes within the Metro- 
polis Management Act, 1855 (q), by a two-thirds vote of a majority 
voting one way or the other of the ratepayers entitled to vote 
under the Act, that is to say, ratepayers who have been rated for 
the whole preceding year and have paid all rates except those 
due within the preceding six months ; but if the adoption is not 
carried, no requisition for the same purpose can be made within 
the next three years (r). Where the Act is adopted, a select vestry 
is to be constituted consisting of the incumbent and church- 
wardens of the parish, and the incumbent of every ecclesiastical 
parish or district within it, and a number of resident householders 
assessed within the parish at not less than £V\ or in parishes 
containing more than 3,000 ratepayers or situate in the city of 
London or within the metropolitan police district at not less than 
Ji40 (s), and elected by the ratepayers entitled to vote under the 

(h) Bait V. Watkinton (1690), 2 Lilt. 1027 ; Berty v. Danner (1792), Peako, 
156 ; Golding v. Fain (1828), 7 B. & 0. 765; Ooodall v. WhUmore (1828), 2 Hag. 
Eco. 399. 

(») Qibht V. Flightll%iS), 3 0. B. 681, 603. 

(ft) B. V. Brain (1832), 3 B. & Ad. 614. 

h) Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), os. 32 (1) (e), 84. A* to the 
duration of the disqualification, aeo title Bankbupiot asd iNSOLVENcr, 
Vol. IL, p. 89. 

(m) Bobion t. Futty (1831), 7 Bing. 305. 

(n) Bladcet v. BUtard (1829), 9 B. & 0. 851. 

(o) R. V. Christdiurch Ovarteers (1857), 7 H. & B. 409, Ex. Ch. 

(») 1 & 2 WUl. 4, 0. 60. 

(o) 18 A 19 Viet. 0. 120. S. 1 of. this Act repealed, as to the parnhes 
therein comprised, the Vestries Act, 1831 (1 A 2 Wiu. 4, p, 60). 

(r) Vestries Act, 1831 (1 A 2 Will. 4, o. 60), ss. 1—9, 11, 4a— 43. Where 
under a spedM Act the select restries of two parishes are a jouit v«shy 
for oertain niuposes, one of the pariehea cannot soparately adopt 1i|f Yeytries 
Act. 1831 (A. V. Bauet (1851), 17 Q. B. 332). . . 

(») VestfiM Act, 1831 (I A 3 Will, i, o. 60), ss. 23, 36. The 44 If lepsalod 
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Act in the month of May at the rate of twelve for every thousand 
or fraction of a thousand of the ratepayers, but not exceeding in 
any case one hundred and twenty, except where a special Act pro- 
vides for a greater number (t). One-third of the number are to 
retire annually, but are to be capable of re-election (u). The major 
part of the vestrymen assembled may act when the prescril>ed 
quorum is present (a), and the proceedings are to be conducted, 
and account.s kept and published, and auditors appointed, in the 
pre.scribed manner (6). 

(vii.) Vwirt/ Clerls, 

900. The vestry may elect a clerk to act as their registrar or 
secretary, attend their meetings, . draw up their orders, and keep 
their books and papers (c). But the olTice depends on the will of 
the vestry and is not permanent ; nor is any fixed salary attached 
to ifc. A mandamus, therefore, will not be issued to admit to the 
office a person who is alleged to have been elected to it(d). A 
churchwarden cannot hold the office of vestry clerk (e). 


Sxtb-Seot. 4, — Chttrch wardens, 

(i.) Qualification and LiahiUiy to Serve. 

901. Unless disqualified or exempted, every householder {/) in 
an ancient parish is eligible and, if appointed, is bound to serve as 


by the Metropolis Management Act, 1855 (18 & 19 Viet. c. 120). s. 1, as to the 
jifirishee comprised in that Act. The total assessment may be made up of several 
toiioineuts, not all occupied by the vestryman elected, and the election of some 
iiTKiualified persons df >08 not render void the election of others who arequalifiod 
(7i\ V. St. Pancras {Churchtmrdens) (1834), 1 Ad. & El. 80). 

(<) Vestries Act, 1831 (1 & 2 Will. 4, c, (50), ss. 22, 23. In other respects 
nn earlier special Act is superseded by the adoption of the Vestries Act, 18,31 
{R. V. St. Paveras {Churchwardma), avpra). The provision of r. 22 of the Act 
ns to taking the election in ouch district whore a parish is divided into districts 
fc»r occlesiasticnl or other purposes does not apply to n division for the sake 
of convenience which may oe changed from time to time {ibid,). 

(u) Vestries Act, 1831 (i & 2 Will. 4, c. 60), ss. 10—20, 41, 42. A special 
provision is made for the first throe elections imder the Act (li/d., s. 24; Ji, v. 
Si. Pancraa (Ohurchtmj'dena)^ aujyra). 

(a) R. V. UhrUtchurch Overseera (1857), 7 E. & B. 409, Ex. Ch. 

\l) Vestries Act, 1831 (1 & 2 Will. 4, c. 60), ss. 28 — 42, 

(c) Bum, Ecclesiastical Law, Vol. L, p, 415. A vestry clerk can bring an 
action of detinue or trover to recover possession of hooks or papers belonging to 
him in respect of his office {Awm. (1816), 2 Chit. 255). 

(r/) R. y. Croydon {Churchwardens) (1794), 5 Term Kop. 713. But where, in a 
pari^ containing a population exce^ing 2,000, the provisions of the Vestries 
Act, 1850'^! 3 & 14 Viet. c. 57), as to vestry clerks have been put in force and 
ai-e applicable (see note (r), p. 455, ante), a vestry clerk is to bo elected to 
perform the duties specific in that Act. at a salary fixed by the Local Govern- 
ment Board, and is not removable except by a resolution of the vestry specially 
called for the purpose and with the consent of ffie Local Government Boani 
{ibid,, 68. 6 — 10). In such cases a guo warranto will lie again.st a holder of the 
office who ha^ been unduly eleo^ thereto {R. v. Burrows^ [1892] 1 Q. B. 399). 
^5eo title CaowN PitiCTiOB, VoL X., p. 128. 

(f) R. V. Tidy, [1892] 2 Q. B. 179. 

(/) A servant occupying for his master is not a householder (R. v. SpurreR 
(18M), L. B. 1 Q. B. 72), nor is the occupier of mere apartments (SeareU v. 
^f/dandeon (1888), Trist- 50). 



Part U.-^hx CoNsriTimoN or tax Choboh or EMoi;^zrD. 


• « 

ehttrali'warden of tihe parish ohoroh (p). A woman ean hold iba ^ 

office (h). Otthltibi* 

Persons under age, aliens, Jews, and persons who have itoaaftti' 
been convicted of felony, perjury, or fraud, are disqualified from 
serving (»). * *”»h e*» 


The foilo'^g persons are exempt from liability to serve, but DiaqwaiSoa- 
may serve if toey are appointed and consent so to do: — Peeis, uoater 
and members of Parliament (A), clerg>men (f), Boman Oatholio 
priests (m), dissenting ministers (n), sheriffs (r>), practising barristers 
and solicitors and officers of the superior courts (p), practising 
physicians and members of the College of Surgeons (j), prac- 
tising apothecaries (r), registered medical practitioners (a), and 
dental practitioners (f), persons serving in the militia (a), and men 
in the territorial force (b) or army reserve (c), naval coast volun- 
teers (d), royal naval volunteers (e), registrars of births and deaths 

Brook V. Owen (1718), cited in 3 Philliiti 617, n. , CaeUe v. Ruhardeon (1726), 

2 Stra. 716 ; Btmte v. Weller (1831), 3 Hag. Ecc 474. He is not excused by 
a bodily infiimity such as deafness {Cooper v. AUnntt (1820), 3 Philhin 16c»), 
nor bv poverty {Morgan v. Cardigan {ArfUdinam) (1697), 1 fialk 16^. He 
must oe a resident in the parish (Hib Cod 215; R, v. Orte (1892), 67 L. T oMi ; 

R, V. Toumson, Er parte Brodertp (1908), 24 T. L. E 690); and it m not a 
sufficient quabOcatioii to be the rat(^ occupier of a store and stabling therein 
{R V. Hardtny (1889), 6 T. L E. 63). This case seems to have o\omiIod 
Jlameon v. Bennett (1876), Tnst. 43, vhere the rated occupier of a room lu the 
parish for convenience and jdeamue only was held to be eligible. In Brook v. 

Oaen, Bupra^ a person was hold bound to serve as ohivchwai^on in a parish m 
which he had his house of business aitliough be lodged m another parish , and 
in Stephenson v. Langston (1804), 1 Hag. Con. 379, it was held that, according to 
the custom of the city of Loudon, a partner in a banking house in the parish, 
who neither slept nor had his meals there was eligible. A lodger or a son 
living with his father is ineligible {Ford C/iaawcy (1716), I Hag. Uon. 382, n )♦ 

It would sooxn that where a pinsh is divided into new eccloHiastical panshos 
a re^Jident in one of these is qualihed to be churchwarden of the parish chuif h 
IJoties V. Hayworth (1881), Tnst 47). There, however, the parish had been 
lormed undei the Church Building Act, ISIS (68 Qeo. 9, c 46), s 16 , and s. 73 
of that Act does not oxprossly presciibe residence as a quahtication for a 
churchwarden. 

(6) Gordon v, Haywaid (1905), 21 T. L. R 298. 

1%) Avthrmy v Seger (r/89), 1 Hag Con 0, per Loid SioWKU, (thon Sir 
William Scorr), at p 10, Poor Law Amendment Act. 18 H (4 & 6 Will 4, 
c. 76), 8. 48. 

{k) Gib. Cod. 216, n, (oe). 

(/) Ibid., Anon. (1704), 6 Mod. Rep. 140, n. 

(m) Roman Cathobc Relief Act, 1791 (31 Geo 3, c. 3i^, s 8. 

Stat. (1689) 1 Will. & Mar. o. 18, s. 8 ; Places of Religious Worship Act, 

1812 (52 Geo. 3, o. 165), s. 9. 

(o) Stephenson v. Langston, supra, at p. 380 

(p) Prouse's Case (1634), Cro Car. 389; Com. Pig. tit Attorney, B 15; 

Et parU Jejfertes (1829), 6 Bing. 196. 

Stat, (1513) 5 Hen. 8, c. 6 ; atat (1640) 32 Hon 8, c. 40, a. I ; stut (1 / H) 

18 Qeo. 2, c. 15, s. 8. 

(r) Stet (1694) 6 & 7 Will. & Mar. c. 4. 

{a) Medical Act (21 & 22 Viet c. 90), a. 35. 

M Dentists Act, 1878 (41 & 42 Viot. o. 33), a. 30. 

(a) Local Mibtia (England) Act 1812 (62 Geo. 3, c 38), a. 197 , ^^l1ltia Ajct, 

1882 (46 A 46 Viet. c. 49), a. 41. 

6} Territorial and Reserve Forces Act, 1907 (7 Edw. 7, o, 9), e. 23 (4), 

c) Beaerve Foroea Act, 1882 (46 St 46 Viot c 48), s. 7. 

a) Kaval Volunteers Act, 1863 HO A 17 Vict ( 73), a. 8. 

Boyiiil ^aval Beeetve (Volunteer) Act, 1869 (22 & ^ Vici c. 40}| a, T* 
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and of marrittges (/), income tax commissioners commissioners 
and officers of Inland Bevenue(/0 snd of Customs (i), the Fostmtoter- 
General and officials serving under him (k), factory inspectors ([), 
aldermen (m), persons serving in a parochial office in another 

S arish (n), and generally all persons holding a public office tiie 
uties of which must be discharged personally and cannot be 
performed by deputy (o). 

Roman Catholics and dissenters, who are not priests or 
ministers, if they are appointed and decline to serve in person 
must execute the office by deputy (p). 

(ii.) Appointment and Admiuion to Office. 

902. In an ancient parish, in the absence of a contrary 
custom {q)i two churchwardens are chosen yearly (r) by the 
minister («) and the parishioners entitled to vote in vestry jointly, 
if they can agree, and, if not, one by the minister and one by the 
other parishioners (0- In either case, both churchwardens have the 
pame functions and there is no legal precedence between them (a). 
By custom, however, there may be only one churchwarden (6) or 
more than two (c). By custom, too, the parishioners may elect 

( f) Births and Deaths Hegiatration Act, 1837 (7 Will. 4 & 1 Viet. o. 22), 

fi. 18. 

I g) Incoino Tax Act, 1842 (5 & 6 Viet. o. 35), 8. 35. 
h) Inland Bevenue Regulation Act, 1890 (63 & 54 Viet. o. 21), s. 8. 
i) Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), s. 9. 

k) Post Office Act, 1908 (8 Edw. 7, c. 4^, s. 43. 

1) Factory and Worksh^ Act, 1901 (1 Edw. 7, c. 22), b. 118 (6). 

m) Abdu'$ Cum (1640), Cbro. Oar. 686. 

w) Stejthenson v. LangaUm, on appeal (1805), 1 Hag. Con. 381, n., 383, n. 
o) R. V. Wood (1796), 1 Bsp. 369. An acting justice of the peace or a 
lieutenant of marines ought not to be appointed to a parish office where there 
are other eubetantial householders capable of serving (if. v. Gayer (1767), 1 Burr. 
245). 

(p) Stat. (1689) 1 Win. & Mar. c, 18, s. 5; Roman Catholic Relief Act, 1791 
(31 Geo. 3, c. 32), s. 7. But a Quaker has been held to be exempt from service 
either personally or by deputy {Adey v. Theobald (1836), 1 Curt. 447). 

{a) Arum- (1676), 1 Vent. 267. 

(r) Nojpaneb can legally be without churchwardens, and an election can be 
compellea by mandamus (R. v. Wix (Ivhabitanta) (1831), 2 B* & Ad. 197). 

( 9 ) A perpetual curate has the rights of a ministor in the appointment (R. v. 
Allen (1872), L. B. 8 Q. B. 69). 1^, too, has a curate in charge, in thiQ absenoe 
of the incumbent or during a vacancy in the benefice {Hu^hard v. Penrsca(l746), 
2 Stra. 1246). 

y) Stutter v. Ffuton (1717), 1 Stra. 52 ; R. v. Saliahury {BMop), J[1901] 
2 £. B. 225, 0. A. Where from any cause a minister does not join in the 
appointment, ihe parishioners can elect the two churchwardens {Northampton 
[Ohurchwardem) vaee (1690), Garth. 118). As to the right of the inhabitants 
of a new ecclesiastical parisn carved out of on ancient parish to attend and vote 
at the election of chur^w^ens of the old parish church, see p. 481, poeL 
(a) Canones Eededastioi (1603), 89. But a diurchwarden acquires prece- 
dence by longer service (R. v. Brain (1632), 3 B. & Ad. 614). 

(6) R. V. Hinckley {MiahitanUr) (1810), 12 East, 361, 365; R. v. Sari Shilton 
{InhahilanU) (1818), 1 B. A Aid. 275; R. v. Cateaby (inhabitanta) (1824), 
2 B. & 0. 814. 

(c) R. V. Marsh (1836), 5 Ad. & El. 468; Bremner v. EuR (1866), L. R^ 
I V. T48 ; Sepulc^ (FiVar) v. Si, Sepulchre {Churchwardens) (1879)» 
5 1\ 1). t>4. 
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bo& eharohwardaoiB (d), as is ihe case in ibe dty of London («)• *> 

Or the ehoioe may rest with the lord of the manor {/), or witb A Oom^ 
select vestry (g), who, again, by custom, may deot yearly one ttonetme 
churchwarden, the person electM in the previous year retaining 
office as senior churchwarden {h). Or one may he diosen by the * ****”* *• 
minister and the other by the outgoing churchwardens (>)• 'V^ere 
a parish is ffivided into townships, there may be a special custom 
for the election of separate churchwardens for each township {k). 

903. In the absence of custom to the contrary the appointment Timamd 
is made at the Easter vestry in Easter week (i). But an appoint- 
ment at another time is valid (m). Before proceeding to elect, the 
vestiy meeting may inquire as to the character of the proposed 
candidate, and, if he has held the office before, may investigate 
correBpondenoe as to his conduct therein (n). If the person elected 
is released from service on payment of a line or as incapable from 
ill-health or otherwise, or as legally exempt, the vestry may proceed 
to another election (o). A poll may be directed to be taken without 
a previous show of hands (p) ; but, if this is not done, a candidate 
who is defeated on a show of hands and desires a poll should 
demand it as soon as the result of the show of hands is declared (q), 
and can enforce it by mandamus if it is refused (r). If the votes 
are equal, the minister, as chairman of the vestry, has, perhaps, a 
casting vote (s). A defeated candidate, who desires to set aside the 
election of his rival on the ground of irregularity, can do so by 




Hubbard v. Penrice (1746), 2 8tra. 1245 ; Evelin*9 Case (1639), Oro. Oaf* 

5ol. 

(c) H, V, JRice (1697), 1 Ld. Haym. 138. 

(/ } Godolpbin, Bepertoiimn Oanouicum, p. 153. 

(^) K V. St Jamea^ Westminster {Churchwardens) (1836), 5 Ad. & 15L 391; 
GiUa V. Flight (1846), 3 0. B, 581. 

(A) Qihbs y. Flight ^ supra, Aa to the junior ohurohAvarden of one year 
becoming by custom tho senior churchwarden of the nest see also Warner's 
Case (1619), Oro. Jac. 532. 

(t) OaMen y. Barwiclc{\l\9\ 1 Stra. 146. But if the outgOiiig churchwardens 
cannot agree, the nght of choice reyerts to the parishioners by the ordinary law 
{xHd.). 

{k) AsiU y. Thomas (1823), 2 B. & 0. 71 ; R, y. AfareA (1836), 6 Ad. A Kl. 
468; Brmnnffr y. HtUl (1866), L. B. 1 0. V, 748; Qreen v, R, (1876), 1 App. Gas, 
513 ; St Sepulchre {Vicar) y. St, Sepulchre {OhurchuH&dens) (1879), 5 P. D. 64. 

{1) Ganones Ecoleaiastici (1603), 90. 

(m) Bolt y. Fellouw (1843), 3 Ourt. 680; R. r. St Faith {Inhabitants) (185C)| 

2 Jut. (N. s.) 212. 

(n) JB. y. Hagboums (Vicar) (1886), 51 J. P. 276, 

(o) Bimis V. fVtUer (1831), 3 Hag. Ecc. 474. 

(®) R* y. Birmingham {Rector) (1837), 7 Ad. & El. 254. For the qualifl* 
catmn of the electors and the requisite fonnalities of tho yestry meeting and 
poll, see pp. 452 et seq,, ante, 

(a) Campbell y. Mavnd (1836), 6 Ad. A El. 865, Ex. Oh. ; R. y. St Asaph 
(FiW), [1883] W.N. 100. As to the mode of conducting the poll, see p. 4te« 
ante, 

OamphM v, Maundy $upra ; Ex parte Orowsmith (1841X 5 Jur. 551 ; Qordcn 
y. Hayward (1905), 21 T, L. E. 298. 

(•) R. y. SaliebuTy (EwAop), [1901] 1 K. B. 613, per OhaiwBll, J., at]^. 579. 
Bat he is not entitled to it aimer the {oovislon as to hia casting yote in the. ^ 
Vestries Act, 1818 (58 Geo. 3, c. 69), s. S (8. 0. on appeal, [1801} B. 
228, 0. A.)« 
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maudamufi (/), provided that he makes the application promptly (a). 
A churchwarden holding office is presumed to have been duly 
appointed until the contrary is shown (i>). 

904 . For a church or chapel provided under the Church Building 
Acts or New Parishes Acts (<;) two fit and proper persons are annually 
chosen as churchwardens at the usual period of appointing parish 
officers. If it has an ecclesiastical parish or district attached, they 
arc chosen one by the incumbent and the other by the persons who, 
if the parish or district were an ancient parish, would be members 
of its vestry (d). If the church or chapel was provided under 
s. 2 of the 'Church Building Act, 1881 (d), they are chosen one 
by the incumbent and the other by the renters of pews therein (/). 
If the church was built on a site vested in the Ecclesiastical 
Commissioners and is without a district, they are chosen one by the 
minister of the church and the other by the pew-renters, or the 
majority of them, at a meeting summoned by the minister or, if 
there be none, by the outgoing churchwardens. If there are no 
rented pews, the minister chooses both churchwardens. In either 
case they continue in office until others are duly appointed and 
admitted in their stead {g ). The churchwardens of new ecclesiastical 
parishes or districts are not invested with or competent to perform 
any civil duty attached to the office of churchwarden {h) unless the 
language of the statute creating the duty clearly indicates that it is 
to be performed by them (t). 


(t) 21. V. Birmingham (Rector) (1837), 7 Ad. & El. 264 ; lie Barlow (1861), 30 
L. J. (Q, B.) 271 ; it V. Harding (1889), 6 T. L. E. 63 ; Jt. v. Cree (1892), 67 L. T. 
566. The quefition oannot be tried by a quo warranto (R. v. Shepherd (1791), 4 
Term Bop. 381 ; lie Barlow^ mpra) ; nor in an ecclesiastical smt ( WiUiaTM v. 
Vaughan (1748), 1 Wra. Bl. 28). See also title CaowN Puaotioe, Vol. X.,p. 77. 

(a) B. V. Handhorovgh (Churchwardens) (1877), 37 L. T. 400, where an 
applicaiion in July to set aside an election held at Easter was refused as being 
too lato. 

(h) Qanvill y. Uiiing (1846), 9 Jur. 1081 ; Doe d. Botvley v. Barnes (1846), S 
Q. B. 1037. 

(c) See note (i), p. 444, ante. 

(d) Church Building Act, 1818 (68 Geo. 3, c. 46), s. 73, as to a distinct and 
separate parish or district parish under that Act; Church Building Act, 1831 
( I ft 2 mU. 4, c. 38), 8. 26, which requires that the churchwardens of a separate 
spiritual pari^ formed under s. 23 oi that Act shall be members of the CShiu’oh 
of England chosen out of the inhabitants of the parish ; Church Building Act, 
1846 (8 ft 9 Viot. 0 . 70), s. 6, which requires that the ohurch wardens of a con- 
solidated ohapelry or diatx’ict cha])elry shall be residing within the chapelry (see 
Ji. V. Harding (1889), 6 T. L. B. 63) ; New Parishes Act, 1*843 (6 & 7 Viet. c. 37), 
s. 17, and New Parishes Act, 1866(19 ft 20 Viot. c. 104), as. 14, 16, which require 
that the churchwardens of a Peel parish, of a new pariah formed under w. 1, 2 
of the New Parishes Act, 1866, and of a aeparate ecclesiastical parish which has 
U)Como such under s. 14 of that Act, must be members of the Church of 
England. Probably the qualiticafions of residence and Ohurch membership, 
where not expressly required, would be held to be implied as incidents to general 
iliness for the office (see, as to residence, R. y. Oee (1892), 67 L. T. 66C}« As 
to (he meeting for choosing the churchwardens, see pp, 467» 463, ante. 

(ft) 1 ft3Wm. 4. 0. 38. 

(/) Ihid.^ B. 16 ; if. y. Crtt, hfpra, 

0/1 Church Biulding Act, 1846 (8 ft 9 Viet o. 70), s. 7. 

(A) New, lushes Act, 1843 (6 ft 7 Viet c. 37), s. 17 ; Ohurch Building 
Act, 1845 (8 A9 Viot c. 70}, S.8; if.y. K%ng»witi/ordOver$eers(mi\3K &B.68a. 
(•) if- y. NoHhofwram wnd OlayUm (RaU^ytn) (1866), 7 B. ft S. 110. 



PaBT II.— T«K CONSTITUTIOK OF THE G^XJBOH OP EnQI^AKB. 

905* Every churchwarden, before beginning to discharge his 
duties, must be admitted to his office by making and eabsoribing 
before the ordinary or other proper official a declaration that he 
will faithfully and dDigently perform the duties of his office (/c). 
The declaration is made before the archdeacon or bis official at his 
visitation, or, in years of episcopal visitation, before the bishop or 
his chancellor or a surrogate (i). The admission confers no title, 
the function of the ordinary being ministerial, not judicial ; and 
though^ the person admitting ought not to admit a person clearly 
disqualified (?u), it is his duty, which may be enforced by mandamus, 
to admit in a doubtful case both claimants (n), leaving them to 
determine their relative rights by legal proceedings (o). The fee 
to be paid by each parish at an episcopal or archidiaconal visitation, 
which includes the admission of the new churchwardens and 
sidesmen, is 18«.(p). It is recoverable from the churchwardens 
by action of debt if they have parochial or church funds out of which 
it can be paid (q ) ; but, if they have none, they are not personally 
liable to pay it (r). 


(iiiO Status, 

906. Oburchwardeus are a quasi-covpor&tion for the imrpose of 
holding in perpetual succession the goods of the church, and also, 
in the city of London, for the purpose of holding land («). But, 


(Jc) Oanones Ecclesiaetici (1603), 118 ; Statutory Doclarations Act, 1835 (5 & 6 
WiU. 4, 0 , 62), 6. 9 ; Bray v. Somer (1862), 2 B. & S. 374. Church wardens have 
strictly no legal position until admission. But an action by sovoral church- 
wardens may be maintained although some have not made the declaration 
(lirenwer v. Hull (1866), L. E. 1 0. P. 748). A re-elected churchwarden ought 
to make it again at the beginning of his now year of office (War7ier^8 Case 
(1619), Cro. Jac. 632 ; SUmghton v. Reynolds (1736), 2 Stra. 1046, 1047). But 
bis not doing so will not prevent his acta from being legally binding on hiinsolf 
and the parish {Edneij v. Smallhones (1869), 21 L. T. 506). 

(Q R, V. Sowier, [I’oOl] 1 K. B. 396, 0. A, 

(m) Anthmiy v. Seger (1789), 1 Hag. Con. 9, j^er Lord iS'OWBLL (then Sir 
William Soon’), at p. 10. 

(n) R. V. Rice (1697), I Ld. Eaym. 138; R. v, Harris {Dr.) (i763), 1 Win. Bl. 

430; Anon. (1815), 2 Chit. 254; Ex parte WinjiAd (1835), 3 Ad. & El. 614; 
R. V. MiddUstx (Archdeacon) (1835), ifctd., 615; Ex parte ibid., 

617 ; Searell v. Rowlandson (1888), Trist. 50. The rule for the mandamus 
absolute in the first instance (Anon. (1815), 2 Chit. 264; Ex parte Lowe (1835), 
4 DowL 16). If the mandamus avers that the applicant was duly elected, it 
will be a sufficient returp to it to state that he was not duly elected (R. v. Twitty 
(1702), 2 Salk. 434 ; R. v. Williams (1828), 8 B. & C. 681). 

(o) See p. 463, ante. The dispute may also be decided in an action of detinue 
or trover mr the churchwardens’ books and papers brought in the county court 
against the claimant who has possessed himself of them by the other claimant ; 
see Mass y. Tharneley (1866), 4 W. E. 614. 

(p) Ecclesiastical Fees Act, 1867 (30 St 31 Viet, c, 135), s. 1 ; Table of 
Ecclesiastical Fees, London Odette, June 2, 1908. 

(q) Shephard v. Payne (1864), 16 C. B. (k. 8.) 132, Ex. Ch. 

ir) Ydsy y, Peiriwee (18i0), L. E. 5 Q. ]B. 673. 

Is) 1 Bl. Com. 394 ; Comu Dig. tit Esglise, F, (3) ; Gib, Cod. 216 ; R. v. Bice, 
supra; Withnell y. Oartham (1795), 6 Term Eop. 38S, 396; Fell v. OjicuU 
Trustee of Charity Zands, [18981 2 Ch.44, 61. 59, C. A. In Warner*B Case, 
^upra, it is swd that in London the parson and churchwardens are a corporation 
to purchase and lands. As to gtioH-corporations, see title CoKpOEATfOKS, 

VoLvnL,p.804. 
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except under the. authority of a special enactment(a), they n^ust isue 
and be sued in their individual names and not by a co^^rato or 
official title, and they have no other legal incidents of a corpora- 
tion (fc). They can bring an action in their own names in respect 
of a matter which occurred during their predecessors’ taran of 
office; and an action brought by them during their own term 
of office can be prosecuted after they have gone out of office, and 
their successors cannot be substituted for them as plaintiffs (c). If, 
however, supplementary proceedings are necessary, they can add 
their successors as co-plaintiffs (d). An action for a matter occarring 
in the discharge of their office cannot be prosecuted against their 
successors (e). As a rule both churchwardens must concur in 
bringing an action (/) and doing any other official act (jg). But 
where a parish has two divisions, with two separate sets of church- 
wardens, one set need not join or be joined in proceedings affecting 
the other (A). An ecclesiastical suit by one of the churchwardens 
of a London parish against a trespasser in the churchyard baa 
been sustained (i). And in the case of land being held by church- 
wardens as trustees an order for distress upon the tenant thereof 
for rent can be made by one of them (fc). One churchwarden, too, 
can apply for a faculty for alterations in the church (Z). If 

(a) By the Ohuroh Building Act, 1818 (58 Oeo. d, c. 45), s. 78, the churoh- 
waraonB of a church or cha^m built under that Act are empowered to bring an 
action for pew rents by their oiHcial title of churchwardens, and the action is 
not to abate by thoir death or vacation of office. 

S Fell V. Official Trustee of Charity Lands^ [1898] 2 Oh. 44, 0. A, jper LlfiDLST, 
at p. 51. A monition of an ecclesiastical court to remove omamen^ and 
perform other acta in the chiirch must be addressed to them by their title of 
churchwardens and not by name {Liddell v. Beal (1860), 14 Moo. P. 0. 0. 1). 
But in the city of London churchwardens can, by custom, acquire and hold land 
as a corporation for ecclesiastical or parochial purposes (Com. Dig. tit. Esglise. 
P. (3) ; Gib. Cod. 215), and it has been said that the parson and churchwardens 
togetner can also do so {Warner's Case (1619), Oro. Joe. 532). In some other 
places they have been made a corporation for certain definite purposes by local 
Acts. The School Sites Acts, 1841 and 1844 (4 & 5 Viet. c. 38, s, 7 ; 7 & 8 Viet, 
c. 37, fis. 4, 5), extended to ecclesiastical parishes by the School Sites Act, 1851 
(14 & 15 Viot. c. 24), 8. 1, empowered the incumbent, churchwardens, and over- 
seers of the poor, or the inoumbeut and churchwardens of a parish, to hold as a 
corporation in peipetuity land and buildings for the education of the poor. 

(c) Hadman v. Mingwood (1590), Oro. Eliz. 145, 179 ; Oom. Dig. tit. Eeglise, 
P. (3). The law is the same in the case of proceedmgs by ^urchwazdens 
against an incumbent under the Public Worship Eegulation Act, 1874 (37 & 38 
Vict. o. 85), 8. 8 {Perkins v. Enraght (1881), 7 P. IX 31; affirmed nth wm. 
Barris v. Perkins (1881), 7 P. D. 161, P. 0.). 

{d) Marriott v. TarpUy (1838), 9 Sim. 279. 

(c) WitKndl v. Gartham (1795), 6 Term Eep. 388, per Lord EmfYON, O.J., 
at p. 398 ; A.-G. v. Salkeld (1853), 16 Beay« 55^ But in a proper case an order 
wiiX be made by the court for the intervention of succeeding chuxdiwardena in 
the proceedings (A,-(?. v. Barker, Reg. Lib. A. 1843, fd. 1801). 

(/) ^ V. Treasure (1865), 2 Moo, P. 0, 0. (N. s.) 539. 

(d Starkey v. Berton (1610), Oro. Jao. 234 ; BitMinge v. CerdingUy (1868), 
L« hL 3 A* A E. 113. 

S Aside T. Thomas (1823), 2 B. A 0, 271 ; St. SepiOdhreiViear) v. St. Bep^n 
rchuKLrii^) (1879)* 5 64. 

(0 QaQUr T. JNewten (1690), Oarth. 151. 

\h) Gouldmihrth v. EwighU (1843), 11 M.&W. 337. 

(Z) Bradford r. Fry (1878), 4 P, D. 93, 99, 100. See p. 544, poet. 
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proceedings are institated against a chnrchwarden for an ecdesi-* 
astical offence, his colleague need not be joined as co-defendant (m), ConstUa^ 

907 . Cbnrchwardens are personally liable for goods ordered or 
on a contract entered into by them for the use or repair of 

the church or for any other purpose (n). They may, by 

appropriate lanraage, stipulate that payment is only to be 
made out of toe parish funds; but, if they enter into a conSwjti 
personal contract for payment, a stipulation that the contract and tor 
shall not render them personally liable, but shall be binding on 
the churchwardens for toe time being, is yoid(o). Parishioners 
who request or authorise churchwardens to execute repairs are 
not legally liable to reimburse to them the cost of so doing (p). If 
one churchwarden orders repairs without the knowledge or consent 
of his colleague, he alone is liable for the cost of them (q). In the 
absence of malice a churchwarden is not liable to an action for 
refusing to accept a vote, or to recognise a candidate at an election 
at which he officially presides (r). It is doubtful whether a 
parishioner can restrain him by injunction from carrying on works 
in the church on the ground that they will be injurious to 
health («). If a churchwarden commits an ecclesiastical offence in 
connection with his duty, he is personally liable to be sued for it in 
the ecclesiastical court (t). This is toe proper procedure if he is 
guilty of a misuse of goods of the church m his possession, 
since, being lawfully in possession of toem, he is not liable to be 
indicted for larceny in respect of the offence (a). A churchwarden 
is liable to indictment if he extorts a bribe for appointing a person 
to a church office or is otherwise guilty of extortion or corruption 
in the discharge of his duties (6). Churchwardens after going out 
of office are liable uo an action at the suit of their successors for 
church money or church books remaining in their hands (c). 

(m) Adlam v. CoUhurst (1867), 36 L. J. (BCCL.) 14. 

(n) Shaw v. Hislop (1824), 4 j ) ow . & Ry. (k. b.) 241 ; Brooh v, (hA«$t 

cited in Sprott v. Powell{\^2&)^ 3 Bin;?. 478, at pp. 481, 483 ; P v, Cfitomhim 

(1843), 5 Man. & G. 736. Under a local Act wmch directed thatcortain lighting 
and paving rates levied on churches should be paid by the churchwardens, they 
were held personally liable for the rates, notwithstanding the wont of sufficient 
parochial •mnda (Hopkinson v. Punc/ter (1 848), 3 £xch. 95), 

(o) Fumival V, Coomhes^ supra, per Tutdal, C.J,, at p. 751. They cannot 
maintain an action against their successors in office to recover money which 
they have spent on the church at the request of the parish [BattcUy v. Cook 
(1692), Prec. Ch. 42). . 

(») Lancheater v. Thompson (1820), 5 Madd. 4; Lanchester v. Tricker (1823), 

1 Bmg. 201 ; Lanchesier v, Frewer (1824), 2 Bing, 361 ; compare v. Lewis 
(1837), 8 Sim. 480. 

(q) Mrthwaite v. Bennett (1834), 2 Or. & M. 316. 

(r) Tozer v. Child (1867), 7 E. & B. 377, Ex. Ch. 

laj Woodman v. Robinson (1852), 2 Sim. (n, s.) 204. 

M Adlam V. Colthwrst^ su^a. As, for instance, if he obstructs his oo- warden 
in discharging the duties of uie office (frordwiV. (1905), 21 T. Tj. R. 298), 

See also pp. 512 et seq*, post, 

(a) Welcome v. Lake (1666), 1 Sid. 281 ; Jackson v. Adams (1835), 2 Bizig» 

0.) 402, 408. ^ . 

(5) R, V. Fyrea (1666), 1 Sid. 307. See title CaiMiNAn Law and pRfXflEDUBJBi, 

^ol. IX., p. 481. ^ ' 

{e) Tnn^ v. Baynts ( 1795 ), 2 Hy. Bl. 559 ; A$tk v. Thomas (1823), 2 9. 0. 

271 i Moss V, Thorneky (1856), 4 W. E. 514. 
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(ir.) FunctiofM. 

908. The functions of churchwardens extend to every consecrated 
church and chapel within the parish which is not provided with 
separate wardens, and to the churchyard and curtilage thereof (d). 
They consist of (1) the custody of the church goods ; (2) the we of 
the church and churchyard ; (3) the maintenance of order in the 
church and churchyard; (4) the seating of the parishioners in the 
church; (5) the providing for divine service; (6) the collecting and 
disposing of the alms; (7) special duties during a vacancy in the 
benefice. 

909. The bells, bell ropes, organ, and other movable goods and 
ornaments and the books of the church, and any funds for the 
expenses and repair of the church, are in the legal ownership of the 
churchwardens as a ^msi-corporation, and under their care(5). 
But they must allow the goods and ornaments of the church to be 
used in connection with divine service under the direction of the 
incumbent (/), and cannot remove any ornaments or other goods 
from the church, or introduce any new ornaments or goods without 
a faculty They can, by an action of trover or trespass, or bv 
obtaining an order and, if necessary, a monition for the purpose 
from the ecclesiastical court, recover goods which have been wrong- 
fully removed from the church, whether during their own term of 
ollice or previously (ft), and can, by an action of detinue, obtain 
possession of church books (t). 

910. The freehold of the church, with its fixtures, and of the 
churcliyard, is vested either in the incumbent or, in some cases, in 
the rector, when not the incumbent (ft) ; but they are in the joint 
possession of the incumbent and churchwardens, without whose 
consent no one has a right to enter them except for the purpose of 


(d) Ayl, Par. 166 ; Mof/sey v, ffiUroat (1828), 2 Hap. Ecc. 30, Sir Joiiw 
Niciioll, at pp. 56, 57 ; Church Building Act, 1818 (58 Geo. 3, c. 46), s. 74, as 
t .0 chapels of ease i>rovided under that Act. 

(«^) 1 Bl. Com. 394 ; A.~G. v. Jtujpp^r (1722), 2 P. Wms. 125; Jackson v. Adams 
(1835), 2 Bing, ( n , 0.) 402. But as to any property rights of private individuals 
therein, see W a/fter v. (7lyde (1861), 10 0. B. (n. s.) 381. 

(/) Harrison v. Forhes {I860), 6 Jur. (n. s.) 1353; Redhead v. Wait (1662), 6 
L. T. 580. But they have jointly with the incumbent a control as to the times 
when the bells may be rung (Canones Ecclesiastici (1603), 88; Daunt v. Orot'kcr 
(1867), L. B. 2 A. & E. 41) ; and an agreement entered into by the vestry as 
to the ringing of the church bells can be enforced by injunction against the 
incumbent and subsequent churchwaidens {Martin v. Nutkin (1724), 2 P. Wms. 
266). . 

{a) Durst v. Mast^prs (1876), 1 P. IX 123, 126, 127 ; 8. C. on appeal, ibid.. 
373, 383, P. C. This restriction does not apply to slight matters sne^ as 
movable seats or hassocks (Farham v. Pempfar (1821), 3 PhilUm. 515, 527). 

(A) Hadman v. Ringxoo^d (1590), Cro. Ebz. 145, 179; Welcome v. Lake (1666), 
1 Sid. 281 ; i>tarky v. WaGington (Churchwardens) (1692), 2 Salk. 547 ; v. 

CoUhurst (1867), L. B. 2 A. & E. 30; Fvans v. Dodson (1874), Trist. 26- 
Oburobwardens who remove articles from a ebureb cannot be indicted for the 
theft of them, being in law the possessors of them (Jackson v. Adams, supra, 
at p. 408). 

(t) Moss y. Thorneleg (1856\ 4 W. R. 514. 

(k) See pp. 739, 741, post; R. v, Hickman (1784), 2 East, P. 0. 593, 
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• 

Bome 6emce(Q. The ohurchwardeziB are intrusted with the oars 
and repair of them, including the provision of necessary furniture 
and fittings in the church and the proper fencing of the church- 
yard (m). They are not bound to perform this duty if they have 
no funds for the purpose (n); and the duty does not extend to the 
chancel where it is repairable by the rector (o), nor to a private 
chapel or aisle in the church (p)<. The incumbent has aright to 
keep the key of the church, and the churchwardens are only entitled 
to access to the church for the discharge of their duties, and have 
no right to break open the door for that purpose (q). An alleged 
custom in a parish for the churchwardens to erect monuments in 
the church is invalid (r). But local Acts have made them liable in 
certain places to pay special rates in respect of the churcli (/»). 
Where the rector is liable to repair the chancel, the church- 
wardens should take proceedings against him in the ecclesiastical 
court if he neglects to do so (t). They can maintain an action in 
the Chancery Division of the High Court to restrain a person from 
pulling down the churchyard wall (a), and can proceed in the proper 
ecclesiastical court against a trespasser in the churchyard (b). 

911. Churchwardens are charged with the maintenance of 
order in the church and churchyard, and particiiIaiJy during 
divine service (c). They may remove from the church persons who 
(liHturl) the service (rf). or who, before its commencement, indicate an 


(/) Jarratt v. Sleeh (1820), 3 Phillim. 167; Jemes v. ICllifi (1828), 2 Y. & J. 
26 . 1 , 266, 273; JVoi'tfi v. Terrington (1845)» 13 M. & W. 781 ; (Srilfin v. Diqht<m 
(1864), 5 B. & S. 93, 108, Ex. Ch. ; 6V)p« v. Barhtr (1872), L, 11, 7 C. P.‘ 393, 
404, n. (1). 

(m) Stat. Circumsppcte agatU (1285) 13 Edw. 1 ; CanonoB EccleBiostici (1603), 
so — 86, They may be coinpelletl by occlpfiiaptical ceiiHurf*8 to porf».>7 m liocosan y 
rppaii*8, if they have funds for the purpose {MiUar v. l*nlvvr (1837), 1 0\irt, 
545, 650, 564). 

(h) Northwaile v. Bennett (1834), 2 Or. & M, .316, per Ba.vi.ey, B., at p. 317 ; 
Mtih/r V. Palmer y supra , at pp. 554, 555. 

M See p. 732, post, 

(р) See p. 733, post. 

(g) Belfars v. Ocast (1741), Jbtomery s rrecoaenw, p. s\o. jo/; /jre v, 
Matthews (1830), 3 Hag. Ecc. 169, 173 ; Jlarrison v. F(rr}m (1860), 6 Jur. (n. b.) 
1353 ; Dewdney v. Goad (1861), 7 Jur. (N. S.) 637 ; Rtdhf*a(l v. M <nt (1862), 6 
b. T. 580; B, v. O* Neill y Ex parte Oliver (1867), 31 J. P. 742 ; Bitchings v. 
Cordingletf (1868), L. B. 3 A. & E. 113. 

(r) Beekwith v. Harding (1818), 1 B. & Aid. 508. 

(sj Hopkiiisfm v. Puncher (1848), 3 Exch. 95 ; Mills v. Rydnn (1854), 10 
Exen. 67. * 

t) Motley V. Leacrofty [1896] P, 92; see Neville y, Kirhyy [1H9S] P. 160. 
a) Marriott v. Tarpley (1838), 9 Sim. 279. 

Quitter v. Ne^juton (1690), Garth. 161. 

(с) Canonefl Eccleeiastici (1603), 18, 19, 86, 88, 90, 111 : Ayl. Par. 171 ; 1 
Hawk. P. 0., c. 63, s. 29; flaw v. Planner (1665). 2 Kcb. 124, where it was 
lield that a churchwarden might remove the hat from tho head of a man who kept 
it on during divine service alter l>ein^ requested to tak*^ it off, and it w'as said 
that he might switch boys plaving in the churchyard during divine service ; 
^«rv. (70^^(1811). 2 Hag. Con. 138, 141; Palmer v. Tijmi (1824), 2 Add. 
^96, per Sir John Nicholl, at pp. 200, 201 ; Bnrtfm v. Henson (1842), 10 
^ d: W. 105, per Aidbrson, B., at p. 108. 

(d) Olever v, Hyndt (1673), 1 Mod. Hep. ,108; Beyndlds v. MonHan^f^X\ 2 
Mood, A B. 384. As to a churchwarden turning a frespasper out of church 
VUen no service ie in prugress or about to take place, see JarrcM V. Btede 
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intention of doing Bo(e). But they cannot intorfere with the 
conduct of the service by the minister on the ground of any 
impropriety in its performance, unless his behaviour amounts to 
being actually riotous, violent, or indecent (/). A ^rson who ig 
guilty of riotous, violent, or indecent behaviour in a church, 
whether during divine service or at any other time, or in a church- 
yard or burial ground, or disturbs or unlawfully disquiets an 
Authorised preacher or clergyman ofiSciating therein, maybe at once 
apprehended by a constable or churchwarden and taken before a 
justice of the peace, and, on conviction before two justices, is liable 
to a penalty not exceeding £S, or to not more than two months’ 
imprisonment, subject to an appeal to quarter sessions (gf). 


912. There may in a church be rights of ownership in a private 
aisle or chapel (A) or, by faculty or prescription, in a pew in the 
chancel or elsewhere in the church (i), and the^ rector may have a 
right to a seat in the chancel for himself and his family (y), and, in 
some cases, the vicar may have a similar right to a seat in the 
church by prescription (A). Subject to these rights, where they 
exist, the churchwardens, as the officers of the ordinary (Z) and under 
his direction, if an appeal is made to him against their action in the 
matter (m), are intrusted witli the seating of the parishioners in the 
church, and may direct individuals as to where they shall or shall 
not sit, and may assign seats to individuals either beforehand or at 
the time for a particular service or for an indefinite period. But 
although they ought not lightly to disturb persons who^ are in 
possession of seats (n), they cannot make an irrevocable assignment 


(1820), 3 Phillim. 107 ; Wi^rth v, Ttrrington (18*15), 13 M. & W. 781 ; Cope v. 
Barher (1872), L. R. 7 0. P. 39^ 4(V1, «. (1). 

(c) Hartley v. Coohe (1833), 9 Bing. 728, 735 ; Burton v, Henson (1842), 10 
M, « W. 105, where a person had intruded himself into the clerk’s desk and 
refused to quit it. 

(/) Tlutchivev, Denziloe 1 Hag. Con. 170, per Lord Sxo WELL (then 

Sir William Soott), at pp. 173, 174, where it is said that in other oases their 
proper course is to complain to the ordinary of his conduct, but that they and 
oven private persons may interpose to preserve the decorum of public worship. 
See also A.-C, v. Si. Cross Hospital (1854), 18 Beav. 601, 605 et eeq. 

{g) Ecclesiastical Courts Jurisdiction Act, 1860 (23 & 24 Yict. o. 32), sa. 2 — 4 ; 
Kensit v. St. Paul's {Dean and Chapter)^ [1905] 2 K. B. 249. A clencal offender 
can be dealt with under that Act (VaUancey v. Fletcher ^ [1897] 1 Q. B. 265), but 
he can also be sued for brawling in the ecclesiastical court (Cooa y. Gomday 
(1811), 2 Hag. Con. 138, 141 ; Ecclesiastical Courts Jurisdictioxi Act, 1860 
23 & 24 Viot. c. 32), s. 1). So much of s. 4 of the Act as relates to the interval 


between a conviction and the quarter sosi^ns to which an appeal be mado, 
and to the procedure on the appeal, is r^ls^lod by the Summary Jurisdiction 
Act, 1884 (47 & 48 Viet. o. 43), s. 4. \ 

(5) Vhtfpman v. Jvnes (1869), U R. 4 Excov 273. See p. 733, and note (p), 

p, 788,po5L 

See p. 737, post, 

I Btileman-Oibhard v. WHkimon, [1897] 1 Q. B. 749, 761, 762. See p. 740, post. 
See also note (a), p. 788, and p. 786, post, 

[X) Ayl. Par. 484-— 486; PesUman v, Bridgcr (1811), 1 Phillim. 316, per Sir 
JoUN Nicholl, at p. 323. Of ssommon right the disposal of pews in a church 
belongs to the ordinary (SI Swithin's Parish Case (1696), Holt (k. B.), 139). 

{m) Corv^'s Case (16l2h 12 Co. JRep. 106 ; Olaverley (Vicar cfo.) v. ClaverUy 
[Vavishioneri etc.), [1909] P. 195, 212. Parishioners to whom seats are assigned 
by the ordinary are entiued to oec^y them at all services (ibid.^ ^^tpp, 216, 

(n) Vrury v. Harrison (1^94;, 3 Jffiillim. 516, n. 
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or diviest themselves or their successors oi the TOwer of mitlting • 
fresh arrangement whenever oireomstances render it desirable (o). 
They have no right to prevent a parishioner from entering the 
uburoh^ to attend service on the ground of insufficiency of 
convenient accommodation or from standing during the service if 
he cannot get a 8eat(p). Except where expressly directed or 
sanctioned by statute (9), they cannot demand a rent or payment 
for a pew or seat (r) ; but they may, at any rate in a church 
provided under the Church Building Acts and New Parishes Acts («), 
appromriate seats by preference to parishioners who pay a voluntary 
church rate or subscribe to a church repair fund (/). Subject to the 
rector’s rights (u), the functions of the churchwardens as to seating 
parishioners extend to the chancel (x). But if they or the ordinary 
do not dispose of the seats there, the rector may do so 
They may remove a parishioner who intrudes into a seat which they 
have assigned to another, provided they do so without using any 
unnecessary force and without causing public scandal or disturbing 
divine service (1>). 

913. It is the duty of the churchwardens at the expense of the 
parish to provide the necessary requisites for divine service, and 
in particular a copy of the Book of Common Prayer, a large Bible, 
and the Books of Homilies (c), a carpet of silk or other decent stuff 
and fair linen cloth for the communion table (^), a stone font (e), a 


(o) Oorven'a €a$t (1612), 12 Co. Rep. 105 ; PeUman v. liridgfr 1 PhilUm. 

J516, 323, 324 ; Parham v. TempZar (1821), 3 PhilJim. 515, 523, 526 ; FulUry, Lan/t 
(1825), 2 Add. 419, 425; Asher v. CaUvraft (1887), 18 Q. B. 1>. 607; and eoe 
jip. 737 et uq,, poet. Before dispossesaiiig a parisliioner of a seat usually occu- 
pied by him, the churchwardens ought to give him notice and au opportunity for 
remonstrance {Horsfall v. Holland (185U), 6 Jur, (n. s.) 278). In the absence of 
A])ecial custom the vestry have no authority as to the seats in the church, though 
their opinion on the subject ought to have weight with the churchwardens {Pett- 
man v. liridger, eitpra, per Sir JoHN NiCHOLL, at pp. 323, 824; Claverley ( Ptcar etc.) 
V. Claverley {Parishioners c<c.), [1909] P. 195, at p. 216). But there xHoy be an 
immemorial custom in a parish for the seats in the church to be aseignea by the 
church wai*dens and the ma j ority of tlio pariBhioiiors or a particular i ^ iinberof thorn 
(Brahin v. Trediman (1618), 2 Boll. Rep. 24 ; Golehach v. Paldwyn (1692), 2 Lut 
1032 ; Gib. Cod. 198). Seats can only legally be assigned to parishionem; and the 
parishioners to whom seats are assigned have no right to exclude others if they and 
tlieir families do not occupy the whole. In that case the churchwardens can fill 
up the assigned seats after service commences {Be Cathedral Church of St. Columh, 
Londonderry {Pews) (1863), 8 L. T. 861), but not before {Claverley {Vicar tie.) v. 
Claverley {Pbrishioners eic.), supra, at p. 216). See also pp. 481, 740, poet, 

(p) l\iylor ▼. Txmson (1888), 20 Q. R. D. 671. 

^) For the provisions of the Church Building Acts and New Parishes Acts as 
to pew rents and the duties of churchwardens in connection therewith, see 
pp. 740, 784, 786, post, 

{r\ Walter y. Gunner (1798), 1 Hag, Con. 314, 317, 318. 

(•) See note (t), p. 444, ante. 

(<J St, Saviour^ Westgate-on-Sea (Ftcar and Churchwardens) v. Sarnt 
\PariehioMTe), [1898] P. 217, 221. 

(tt) See p. 470, anU, 

SUlsman-Gihbard v. Wilkifieon, [1897] 1 Q. B, 749, 762. 

Ihid,, at p. 763. 

JUyncldB T. MonkUm (1841), 2 Mood, ft B. 384. 

Oiu^es Ecoleeiaatici (1603), 80* 

\ Ihid,, S2. 

(«) lhid,.n. 
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decent pulpit (/), a surplico for the minister (p), bread and vine 
for Holy Communion (74, a basin for the reception of the alms (i), 
a chest for alm8(y), a parchment book for registering baptisms, 
marriages, and burials, and a cheat for keeping it, with three looks, 
of which the minister and churchwardens respectively are to keeg 
the keys (7;), a book for publishing and registering banns ^ 
muniage(/), and a book for entering the names of any strong 
I)reiichers(m), and a table of the prohibited degrees of marriage (n). 

914. ChurchwardeiiH tako part in the collection and disposal ol 
the alms and other olleriiij^s given at the ofiE^ertory in the Com- 
munion Service ; while the offertory sentences are being read the 
deacons, churchwardens, or other fit persons appointed for the 
purpose are to receive the alms in a decent basin and reverently bring 
it to the priest to bo iiumbly presented and placed by him upon the 
holy table (o). After divine service the money given at the offertory 
is to bo disposed of to such pious and charitable uses as the minister 
and churchwardens think fit j wherein if they disagree, it is to be 
disposed of as the ordinary appoints (p). 

915. Wlien a benefice becomes vacant and its profits are 
soquostrated (g), the churchwardens are usually appointed seques- 
trators (r). Their right and duty in reference to the perform- 
ances of divine service during the vacancy arises from their filling 
that position («). The register books of the church are in their 
custody during the vacancy (t). Where the parishioners have 
the riglit of electing the incumbent, the election is conducted by 


(/) OuiioiieB Ecclosiai^tici (1G03), 83. 

<7) 7 f/S. 

[A) Hid., 20. 

Book of Common Prayer (Tiubrio at the end of the Offertory Sentences). 

y) Canoiifis E( olesiaaliri (IGOy), 84, 

(A-) / Mtl., 70. As to rogidtors of baptisms, see also p. 68C, post ; of maiTiages, 
p. 70o, and of burials, title Burial AND Cremation, Vol. IIT., pp. 655—- 
lOG l, and p. 712, jwst. The duties of chui'chwurdeus in relation to mardage 
registers oitend to the wardens of churches or chapels of extra-parochial places 
in which tho publicution of biinus and the solemnisation of marriages are duly 
authorised (Extra-Poiocliial Places Act, 1857 (20 Viet. c. 19), s. 10). 

(0 Mamage Act, 1823 (4 Oeo, 4, c. 7G), s. 6. 

(r/j) Oanones Ecclesiastici (1G03), 52. 

(v) Ibid., 99. 

(0) Bof)k of Common Prayer (Hubric at the end of tLe Offertory Sentences) : 
Cope V. Harber (1872), L. E, 7 0. P. 393. 

{;») Book of Common Prayer (Uubric at the end of the Communion Office) ; 
JR. v! O'JS'etll, Ex parte Oliver (1867), 31 J. P. 742; Howell v. Hddroyd, [1897] 
P. 198 ; as to churches of dif^trict chapolrics and consolidaUxi chapolries, 
Ket> Ohurcli Building Act. 1845 (S & 9 Viot. c. 70), s. 6. Alms collected at the 
offertory in a chapel in the pansh are at the diajiosal of the incumbent and 
chiu*ch wardens of tho parish church {Moysey v. Hillcoat (1828), 2 Hag. Eoc.* 
30, 66) ; Domlall v. UeiviU (1863), 10 L. T. 823), As to collectioua in (^urch 
made at other times, see note (^), p. 661, post 

[1] ) Seep. 624, post; Drury y. Harrison (1794), 3 Phillim. 515, n., 617, n- ; 

V. Qanmr (17i>8), 1 Hag. Con. 314, 317. 

(r) See pp. 61 G, 024, post. 

(s) -4. -(7, V. 8t. Cross Hospital (1866), 8 De O. M, & G. 38, 65, 0. A« 

(0 R, V. Cumley, Exports Holloway {iW), 3 W. B. 247. 



Past TI-t-Thi! CtousrinmoN of the Obouob of ENotAiro. 

• 

the churchwardens (a). Before the bishop institutes, collates, or 
ftdmita a new incumbent to a vacant benefice he must send to the 
churchwardens by registered letter a notice of his intention, stating 
the ecclesiasticsd preferments which the proposed incumbent lias 
previously held and directing the notice to be fixed on the principal 
door or notice-board of the church or chapel of the parish, or, if 
there is more than one, of the church or chapel named in the 
notice, for not less than one month, and then to be returned to the 
bishop with a certificate of the direction having been complied 
with (b). 

(▼,) Vajcation of Office^ 

916 . Churchwardens may be re-elected at the expiration of their 
year of ofl5ce(c); but, if not re-elected, they vacate office as soon as 
their successors are admitted (d). At the end of their year of office 
they must render to the vestry an account of their receipts and 
j)}iymenta, and can be compelled to do so by an ecclesiastical 
court (^). It is also thoir duty to make any nocossary prosont- 
i/ients(/), and to deliver to their successors all churcli funds, 
property, and documents (^f). They can be sued by thoir snccossors 
in an action of debt for money remaining in their hands (//). It 
is questionable whether a churcliwardon ean resign his office (t); 
and he does not vacate it by removal from the parish (./). J3ut his 
rrmoval may be a good ground for appointing anotlua' church- 
>^’arden in his place (A), lie ipso facto vacates his office if he is 
convicted of treason or felony and is sentenced to death, or penal 
Fervitude, or to imprisonment either with hard labour or for a 
period exceeding twelve months (/). If be wastes the goods of the 
parish or is guilty of other misconduct in his office, such as refusing 
to join with his colleague in instituting proper legal proceodinps, 
he may be removed from office by an ecclesiastical court on the 
complaint of the parishioners (vi). 


(a) V. Foriter (1805), 10 Vos. S36, 3^3 ; FauUnier ▼. F'jrr (1825), -I B. 
& C. 4-19. 

(b) Benefices Act, 1898 (61 & 02 Viet, c. 4H), b. 2 (2) ; Benefiooa llules, ISOS, 
rr. 11, 12, Seked., Fonn No. 7 (Statutory Kules and Orders llcviBOfl, Vol. J., 
honefioe, England, pp. 2, 3, 6). 

(c) OanonesEcclosiastici (1603), 89 ; Stoughton v. Reynolds (1730), 2 Stra. 1045. 

[a) Oanones Eoclesiastioi (160^, 118. * 

(0 TbicL, 89; Wainwrighi v. Bagshaw 2 Stra. 974; H viper y, Leach 

(1784), 3 (k. b.) 434. But the ecclesiastical court cannot decide as to 

tlie correctness oi the account {Wainwright v. It<fgi*haw, supra ; Adams v. Rush 
(1740), 2 Stra. 1133; Leman v. Qaiilty (1789), 3 Torin Bop. 3). Nor can the 
ecclesiastical court ontertain a suit respecting the account after it has been 
pissed by the vestry {Nutkins v. Robinson (1727), Bunb. 247; Snowden v. 
Herring (1730), Bunb. 289). 

(/) Oanones Ecclesiastici (1603), 118, 119* 

to) Ibid., 89. 

\h) Astle ▼. Thfmas (1823), 2 B. & C. 271. 

U) See R. V. Freeman (1868), 18 L. T. 88. 

(J) Qanvill v. Iltting (1846), 9 Jur. 1081. 

(*) St^henson v. Langston (1806), 1 Hag. Oon. 379, 381, n., per Sir WiLLTAWr 
WYmiB, at p. 383, n. 

(0 Forfiairare Aot, 1870 (33 & 34 Yict. o. 23), s. 2. See title Orimixal Law 
A3«l> Pjmkwdtob, VoL IX., p. 428, 

(m) Parish CUrFs Oase C^OIO), 13 Oo. Eep. 70; Cutn. Dig, tit. Begliie, 
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Sub-Sect. 5. — StWesmen* 

917. Sidesmen can» by law, be appointed in ancient parishes to 
aRsisfe the churchwardens. They are to be choeen annually at the 
same time as the churchwardens by 'the minister and parishioners 
if they can agree; and, if not, the appointment rests with the 
bishop as ordinary (n). They are admitted, together with the 
churchwardens (o), and make and subscribe a declaration that they 
will faithfully and diligently assist the churchwardens in the per- 
formance of the duties of the office (p) ; and they hold office with 
the churchwardens until the admission of the churchwardens of the 
succeeding year (q). There is no limit as to their number (r). Their 
appointment is optional, and in practice they have not been 
invariably appointed in every parish. Their principal duty is to 
assist the churchwardens in keeping order in the church and in 
preserving the decency of public worship (s). In some cases they 
have been vested in gowns and paid a salary at the expense of the 
parish (i). 


Sub-Sbot. 6 . — Church Tru$tee»» 

Appointment, 918 . In any parish as defined by the Compulsory Church Rate 
functloni^ Abolition Act, 1868 (w), a body of church trustees may be con- 
stituted under that Act for the purpose of acquiring by gift, contract, 
or otherwise, and holding, contributions for ecclesiastical purposes 
in the parish (jc). They are to consist of the incumbent, who is 
their chairman, and two householders or owners or occupiers of 
land in the parisli, who are to be chosen in the first instance and on 
the occurrence of any vacancy by death, incapacity, or resignation, 
one by the patron of the benefice, and the other by the bishop of 
the diocese. Whore appointed, they are a body corporate by the 
name of the church trustees of the particular parish, with per- 
petual succession and a common seal, and power to sue and be sued 
in their corporate name. Subject to any directions of the donors 


F. (1); T>nwe y. WiUiams (1824), 2 Add. 130, 133 — 135; Fry v. Trexuure (18()o), 
2 Moo. P. C. O. (n. ej 639, 555 ; lUtchingH v. Cordingley (1888), L. R. 3 A. & K. 
113. per Sir Eobbbt Phi^imoue, at pp.'lll, 118. 

(n) Oanones Ecdesiastici (1003), 90. The name ia a corruption oi eynodewni 
or synodmen. They are called sidemen in Oanonep Eccleeiastici (1603) and Gib, 
Ood, 215, 216. 

o) Seo p. 465, ante. 

'p) Statutory Declarations Act, 1835 (5 & 6 Will. 4, c. 62), a. 9. 

5 ) Oanones Ecdesiastici (1603), 118. 

V) ‘^Two or three or more discreet persons” may be appointed [ihid„ 
90). 

(«) Oanones Ecdesiastici (1603), 19, 88, 90, 111 ; J*ahner y. I'ijou (1824), 
2 Add. 196, per Sir John Nicholl, at pp. 200, 201 

(i) Band y. Oreen (1860), 6 Jur. (n. s.J 303. 

(u) 31 & 82 Yict 0 . 109, “ Parish ” is defined as meaning any parish, eede- 
eiastioal district, chapelry or-place, within which any person has the exclusive 
cvive of souls (iftiV., a. 10). 

(an) ** Eodedastical purposes means the building, rebuilding; enlargement 
and repadr of any church or chapel, and any purpose to which oommon or 
eedesiastioal law a church rate is applicable, or any of su^ puipo^es; 

** oburcb rate ” means a rate for suob purposes 
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of funds contributed for special ecclesiabtical purposes, they may, 
gB circumstances require, pay over funds in th^ himds to tbe 
charchwardens to be applied either to the general eoclesiastical 
parposes or some specific ecclesiastical purposes of the parish, and 
txiay invest and accumulate funds in their hands in Government 
and real securities and otherwise deal with such funds conformably 
with the provisions of the Act. Once at least in every year the 
trustees are 'to lay before the vestry an account of their income and 
expenditure during the preceding year and of the mode in which 
tbe income has been derived and the expenditure incurred, and a 
Btstement of the amount, if any, of funds remaining in their hands 
at the date of the account (a). 


8aoT.«, 

Cmstitu* 

tfoaofthe 


Sub-Seot. 7 . — Parish Clerks, Seoetons, Beadles, and Organists. 

(i.) Pariah Clerks, 

919 . The office of parish clerk is a temporal office within the Nature of 
jurisdiction of the temporal courts (b). In ancient parishes it is a office and 
freehold for life (c). Except where there is a custom for the 
parishioners in vestry to elect to the office (d) or to appoint to it in Mffient 
jointly with the incumbent (e), the appointment rests with the pnriih«a, 
incumbent (/) or the minister in charge if the incumbent is sus- 
pended or inhibited (p). The appointment may be made by parol 
and without formal words (h), but the exercise of tbe duties of the 
office without an appointment of any kind does not confer a title to 
the office (i). A layman who is appointed parish clerk must be at 
least twenty years of age, and of good character and competent 
to read, write, and, if possible, sing (k). He may be licensed to and 
confirmed in his office by the bishop ; but this is not essential (/I, 


(g) Compulsory Church Bate Aliolition Act, 1868 (31 & 32 Viet. c. 109), b. 9. 
{h) 1 BL Com. 395; Peak v. Bourne (1732), 2 Stra. 912; Pitts v, AVaw«(1739), 
2 8tra. 1108; R, y, AshUm Say. 159; Tarrant v, Haxity 1 Burr, 

aCT ; R, y, Warren (1776), 1 Cowp, 370 ; Lawrence v. Edwards^ ( 189l1 2 Ch. 72. 

(c) 1 BL Com. 395; Oatton {Parish) v. Milwich {Pariah) (171i0, 2 Balk. 536; 
a, y. Over {Inhabitants) (1773), Burr. S. C. 746, per Aston, L, at p. 748; 
AHhfield*8 <7a«c (1804), 2 Peck. 88; Keniish^s Case (1804), 2 IVck. 92; Anon, 
(1814), 2 Chit. 254 ; Siephemon y. Rains (^1853), 2 E. & B. 744 ; Pindar v. Barr 
11854), 4 E. & B. 105, 117. But as to his claim to a parliaineutary vote, see 
note (f ), p. 477, post, 

{d) Pariah Clerk's Case (1610), 13 Co. Bep. 70; Jermyn'a Case (1628), Cro, 
Jftc. 670; Orme y, Pemberton (IWO), Cro. Car. 589. 

(a) Hartlej y, Cooke (1883), 9 Bing, 728. 

(/) (!?aiiones Ecclesiastici (1603), 91 ; 1 BL Com. 395 ; Burn, Ecclesiastical 
Law, VoL ILL, p. 82. The incumlient retains the right of appointment wrhere 
the benefice is sequestered, but he has not been suspended or inhibited (/^atf^renca 
V. EdwardSf [1891] 1 Ch, 144 ; 2 Ch. 72). A mandamus ■will lie to compel the 
appointment of a parish clerk or the restoraiioD of one who haa been removed 
^Lihont sufficient cause {R. v, St, Anne's, Soho (Rector) (1766), 3 Burr. 1877 ; R, v, 
Harran/aupra'; Anon, (i814), 2 Chit. 254 ; Ex parte Cirkett (1635), 3 Dowl. 327 ; 
R* V. Neale (183^, 4 Nev. & M. (K. B.) 8^ ; R^ y. Smith (1844), 6 Q. B. 614. 
is) Finder y, Barr, eupra, 

\h) GaUtm IParieh) v. Milvnch (Pariei)^ eupra; Parish Clerk' % Case (1774)^ 
434 1 R, y. Boohing {Inhabitants) (1836), 5 Ad. & El. 682 ; Robetie 
BretviU (1864), 18 0. B. (N. 8.) 48. 

f) R y, Stoguraey (InhabitantB) (1831), 1 B. d; Ad. 795. ^ ^ 

k\ Oanora Eodeoastici (160^, 91. 

Burn, BocLeaiastical Ijjiw, Yol. m., p< $4 ; Peak v. Bourne (17SS], 3 Stra. 
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and he may be admitted by the archdeacon (in). The ofiSce cannot 
be assigned (w), but it may be performed by a deputy (o) who does 
not require the licence of the bishop (p). 

920 . The clerk of churches and chapels provided under the 
Church Building Acts, 1818 and 1819 (^), is to be appointed by the 
minister annually (r) ; but in parishes constituted under the New 
Tarishes Acts, 1813. 1844 and 1856(8), the parish clerk is appointed 
hy the incumbent for an indefinite period subject to removal by 
him, with the consent of the bishop, for misconduct (i). 

921 . A person in holy orders may be appointed or elected to the 
office of parish clerk (u). But he must be licensed by the bishop in 
the same manner as a stipendiary curate (x); and if the appoint- 
ment or election is made by a person or persons other than the 
incumbent of iho benefice it is subject to his consent and approval (y). 
After being licensed by the bishop the clerk is entitled to the profits 
and emoluments of the office, and to peiform in respect thereof 
all such spiritual and eeclosiastical duties within the parish or 
district as the incumbent with the sanction of the bishop from time 
to time requires (a). But his appointment or ehiction, unlike that 
of a lay holder of the office in an ancient parish, does not confer 
on him any frtndiold or al)Boluto right to or interest in the office or 
the profits or emoluments thereof; and he may be suspended or 
removed from the office in the same manner and for the like causes 
and Bubjcict to the same appeal as a stipendiary curate (6), and the 
appointment or election does not exempt the incumbent from any 
obligation to employ a curate or curates to assist him in his minis- 
trations to wliich be would be otherwise subject (c). 

922 . The pj’osenfc legal dulios of a parish clerk are to lead the 
laity in their part iii divine service and the offices of the church, and 
be isrounmeraled hy the accustomed fees onmai riages, burials, and 

The Btamp duty on tlio liconce is lOa. (Stamp Act, 1891 (04 & 65 Viet, 
c. 39), a. 1 , Schea, I., Liconce). 

(m) Bum, Ecclosiasticid Law, YoL III., p. 84. 

(w) Nichois V. Davin (1808), L. R. 4 0. P. 80. 

(o) Parish Clerk's Case (1774), LolTt, 431; li. v. If a7-rc/i (1770), 1 Oowp. 370, 
371 ; Nichols V. DaviSy sajira, at p. 83; Lecturers and Parish Clerks Act, 1H44 
(7 & 8 Viet. 0. 59), a 6. 

( p) Peak v. Bourne (1732), 2 Stra, 942. 

(7) 08 Geo. 8. c. 45 ; 59 Geo. 3, c. 134. 

(r) Church Building Act, 1819 (59 Geo. 3, c. 134), 8. 29 ; B, ▼. Oasdt (fnhahi- 
iavfs) (1851), 10 Q. B. 975. That case is no authority for the right of appoint- 
ment being in the rector of the ancient pariah as against the minister of the 
church fl»r chapol {Jackson v. CourUnay (1857), 8 E. & JB. 8, at j). 20). The con- 
tiiiuance in olllco of the clerk after being originally appointed is construed ns a 
reappcdiitment of him at the commencement of each succeeding year (ibid,), 

(6) 6 & 7 Viet. c. 37 ; 7 & 8 Viet. c. 94 ; 19 & 20 Viet, c, 104. 

(<) New Parishes Act, 1856 (19 & 20 Viet. c. 104), s. 9 ; Fitzgerald v. Fitspatnek 
(1864), 10 Jur. (n. s.) 913. 

' ' Lecturers and Parish Clerks Act, 1844 (7 & 8 Viot, c. 59), s. 2. 

See pp. 638 ft seq,tpost, 

\y) Lectoi'ers and Pai^ Clerks Act, 1844 (7 & 8 Viet 0. 59), s. 3. 

(a) IhidLy S. 2. 

(5) See p. 644, post. 

(c) Lecturers and I'ariah Clerks Act, 1844 (7 & 6 Viet. 0. 69), 
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ocher occasions (d). He can recover these fees by action from the Sror, e, 
incumbent or churchwardens to whom they have been paid(e). Conslitii- 
His emoluments may consist in part of a freehold interest in tfeuofthe 
land(/) or of an accustomed fee on the opening of every grave in ® 5 * 2 [*k**^^ 
the churchyard ( 51 ). Provision is made in the Church Building ^^ *™™ ** 
Acts and New Parishes Acts (h) for the payment of clerks of churches 
or chapels provided under those Acts by salaries out of pew 
rents (t) and fees (X:). 

923. A parish clerk can be removed from his office by the inoum- Remoyal 
bent for misconduct after he has been given an opportunity of excul- 
pating himself (Z). In new parishes the consent of the bishop is 
requisite to his removal (m). He cannot be removed without good 
cause where he holds the office for life («), nor daring his 3 'ear of 
office where he is annually appointed (o). By the Lecturers and 
Parish Clerks Act, 1844 (p), the archdeacon or other ordinary may 
try a parish clerk within his jurisdiction who appears, upon com- 
plaint or otherwise, to have been guilty of wilful neglect or mis- 
Ijehaviour in his office or to be unfit to hold the office by reason of 
misconduct ; and if the imputation or charge is found to be true, 
the archdeacon or ordinary may suspend or remove him from his 
office and certify that the office is vacant, and it may accordingly 
be filled up by the appointment or election of some other person ; 
and under a warrant of a justice of the peace obtained upon a 
certificate from the bishop the suspended or removed clerk may be 
ejected from any premises hold by him in right of his office (q). 


(cZ) Ayl. Par, 409; Gib. Cod. 214 ; Biu’n, EccloHiustical Lhw, Vol. III., pp. 84, 
Mfl. Originally all parish clerks were in holy orders (Gib. Cod. 214). As to his 
rlufcies and fees in respect of the burial of persons found drowned, soo title 
l^uiUAii AND CuEMATiON, VoL 11 L, pp. 547, 648 ; and os to his duties and fees 
m respect of interments in a burial ground maintainod by a burial authority, 
..ee ibid,, pp. 469—471, 482, 483. 

Parker v. Clerk (1704), 0 Mod. Hep, 262, 253; Nichole r, Davie (18C8), 
li. K. 4 0. P. 80. 

(/) Roherte v. DrewiU 18 0. Ih (n. s.) 48. H© ha-i a right to a 

parliamentary vote in respect of sucli interest (i7/«Vi.), but not ii. respect of his 
office {Bmhell v. Eastee (1861), 11 C. B. (N. s.) 106). 

(g) Buehell v. EaeUe, euyra. 
ih) See note (t), p. 444, ante, 

{*) Cffiurch Buddmg Act, 1816 (58 Geo. 3, c. 45), s. 73 ; Church Building Act, 
1819 (59 Geo. 3, c. 134), s. 26; Church Building Act, 1831 (1 2 Will. 4, c. 38), s. 16. 

(/c) Church Building Act, 1819 (o9 Goo. 3, c. 134;, ss. 6, 10, 11 ; Church 
Building Act, 1822 (3 Geo. 4, c. 7^, s. 18 ; New ParisheB Act, 1843 (0 A: 7 Viet, 
c. 37), 8. 16. But by the Church Building Act, 1831 (1 & 2 Will. 4, c. 38), s. 14, 
these provisions as to fees are not to apply to the churches or chajiels of 
partic^ilar districts under that Act ; nor do they apply to the chapels of district 
cbapelries (Roherte v. Aulton (1857), 2 H. & N. 432). 

(ft Bhrfon v. Ashton and Gray (1763), 1 Lee, 360 ; R v. Warren (1776), 1 Oowp. 
370; R, T. Gaskin (1799), 8 Term Bep. 209; Ex parte CirkeU (1836), 3 Bowl. 
327 ; R, T. Neale (1835), 4 Nev. & M. (K. B.) 868 ; -B. v. Smith (1844), 6 Q. B. 614. 
* (m) New Parieffies Act, 1856 (19 & 20 Yiot. o. 104), s. 9. One who is appointed 
to perform the duties of a ^rish derk may be within the protection of this 
although he is paid by a weekly salaxy in addition to his fees (Bailey 
V. Edmundeon and Others (1909), 26 T. L. B. 6Sl). 

^ (n) Kid V. Wedkineon (1709), 11 Mod. Bop. 221 ; R v, WdU (1709), 11 Mod. 
Hep, 261. 
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Beot. 6. (iL) Sextons. 

924. In the absence of a custom to the contrary the office of 
sexton in ancient parishes is a freehold for life(r). But he may, 
Parishes. custom, hold it during pleasure only(«). By the general law, 

‘ the appointment to it lies in the incumbent (f) or, if the office is 

future of confined to the care of the church and its furniture and the ringing 
iB^Shod^of churchwardens (a). The appointment may be 

appointment, in the incumbent and churchwardens jointly if the sexton unites 
tiiose duties with the digging of graves, or in the incumbent alone 
if, as is frequently the case, he is appointed clerk as well as 
sexton or his duties are confined to grave>digging and the care of 
the churchyard (b). But in many places, by custom, the church- 
wardens and parishioners or the parishioners in vestry elect to the 
office (c^. It may be held by a woman (d). In new parishes the 
sexton IS appointed by the incumbent (e). 


Duties and 925. In different parishes the sexton has different duties to 
emoluments, perform (/) : (1) He may have the care of the church and its 
furniture and the sacred vestments, and the ringing of the bells ; 
or (2) he may have the care of the churchyard and the digging of 
the graves ; or (3) he may exercise all these functions combined (p). 
JLis emoluments consist of accustomed fees(/i) and sometimes of a 
salary (i). In the case of churches or chapels provided under the 
Church Building Acts, 1818 to 1884, and the New Parishes Acts, 
1848 to ]884(^), special provisions are made for payment of the 
sexton by foes (Z). 


(r) 1 Bl. Com. 395; Bum, Eoclosiastical Law, Vol. HI., p. 603; J^. r, 
KingBdeere {Churehvnirdens) (1671), 2 Lev. 18; al«o r^ortod sub norn, lies 
C(Me(1671), 1 Vent. 143, 163. Jn Merrick's Caar ^1804), 2 Feck. 91, the office vae 
not presumed to be for life in the absence of affirmative proof. If a sexton is 
licensed to his office by the bishop, the stamp duty on the licence is 104. (Stamp 
Act, 1891 (64 & 66 Viet. c. 39), s. 1, Sched. L, Licence). 

( 4 ) Ji. V. Thame {Chur chivardtns) (1718), 1 Stra. 115; R, v. Taunton St. James 
{Churchwardens) (1776), 1 Cowp. 413. 

(t) R, V. Stoke Damerel {Minister) (1830) 6 Ad. & El. 684, 690, 591 ; Candid 
Y. Blenkinsop (1849), 4 Exen. 234, 239. A parol appointment is sufficient (A. v. 
Bobbing {InhabiiantsS (1836), 6 Ad. & Bl. 682). 

(a) Ganefield v. BlenkiTisop, supra, at pp. 239, 240. 

h) Ibid. 

{c) R. V. T?MfM (Churchwardens), supra; Olive v. Ingram (1739), 2 Stra. 1114 ; 
R, v. Taunton St James {Churchwardens), supra. 

(d) Olive V. Ingram, supra. , 

[t) New Parishes Act, 1866 (19 & 20 Viot. o. 104), a. 9; Fitegemld ?. 
Fitzpatrick (1864), 10 Jur (w. 8.) 913. 

(/) Cansfield v. Blenkinsop, eujjra. 

\g) Ibid. His name, which is identical with sacristan, points to his being 
oWged with the.first set of duties (Bam, Eoolesiastioal Law, Vol. HI., p. 602) ; 
but where there is a ohurohyard, the digging of mves is alwm part of w 
office {R. V. Liverpool {Inhabitants) (1769), 3 Term Bep. 118). He has no claim 
aa of right to poaeession of the keys of the ohuroh {Anon. (18141, 2 Chit. 266). 
to his duties and fees in respect of the burial of j^rsona founa drowned sea title 
Bttbzai. and CiUBKATXOjr, YoL ni., pp. 647, 548 ; and as to his duties and fees 
in respect of interments in a burial ground maintained by a buried' authority, 
see ibid., pp. 469, 469—478, 479, 480, 482, 483. 

i A) Chu^w Building Act, 1819 (69 Geo. 3, 0 . 134), s. 10. 
t) Stokes V. Lewis (1786), 1 Term Bep. 20. 

As) See note (t), p. 444, ante. 

1) Ohuroh Building Act, 1819 (69 Geo. 3, e. 134), sa. 6, 10, 11 ; Church 
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926. 'Where in an ancient parish the sexton’s office is a freehold 
for life, he can only be removed for grave misoondnct after an 
op^rtanity has been given to him to rebut the imputation (m). 
But in some parishes he is removable at pleasure by the person or 
persons in whom the appointm^t to the office is vested (n). In 
neN parishes he is removable by the incumbent, with the consent 
of the bishop, for misconduct (o). 

Beadlr*. 

927. The beadle in an ancient parish is chosen by the vestry. 
His duties are to attend the meetings of the vestry, to give notice to 
the parishioners when and where they are held, and, as the 
messenger and servant of the vestry, to execute its orders ( p). The 
title is also applied to a messenger or servant employed by an 
incumbent or churchwardens about the affairs of their church. In 
the case of churches or chapels provided under the Church Building 
Act, 1881 (q), the salary of the l)eadle is specified as one of the 
expenses incident to the performance of divine service which the 
churchwardens are to pay out of the pew rents (r). 


(i7.) OrganiaU, 

928. The office of organist is not an office known to the common 
law, and where it had been the custom for an org^inist to bo elected 
hy the parishioners in vestry and to be paid a salary out of the 
church rates, it was competent to them to determine that there 
should be no organist in future (s). Since the abolition of compul- 
sory church rates (t) the appointment of organists practically 
depends on the person or persons willing to become responsible for 
their salaries ; and the duration and other conditions of their office 
are regulated by the terms of their appointment. 


Building Act, 1822 (3 Geo. 4, c. 72), s. 18 ; New Parisbos Act, 1’ 13 (6 & 7 Viot. 
c. 37), 8. 15. But by the Church Building Act, 1831 (1 & 2 Will. 1, o. 38), 14, 

^hese provisions as to foes are not to apply to the churches or chapels of 
particular districts under that Act; nor do they apply to the chapels of 
district chapelries {Roberta y, AuWm (18o7), 2 H. & N. 432). As to the sexton’s 
fees iu respect ox interments in a burial ground provided and maintained 
by a burial authority, see title Burial akd OrematiOn, Vol. III., pp. 471, 
472, note.(/). 

(m) R, V. Smith (1844)? 5 Q. B. 614. 

(n) jB. ▼. Thame (Ohurchwardena) (1718), I Stra. 115 ; R. v. 7'auntoti tit 
dames (Churchwardens) (1776), 1 Oowp. 413. 

S New Parishes Act, 1866 (19 & 20 Viet. o. 104), s. 9. 

) Bum, Ecclesiastical Law, VoL I.,p. 415 r. The name signifies that he is 
the bidder or crier of the parish (ibid.). In former times he was employed as a 
c;c>ustable or to assist the constable in the maintenance of public order {taurmce 
V. Ile^ (1810), 3 Taunt. 14). 

(?)'l&2WilL4,c. 38. 

(r) Ibid^^ B. 16 . 

M RhepaHeLe Gren (1844), 2 Dow. k L. 571, 674, 676; S. 0. eub nom. A 
7. W. BtmhenCe, Coleman Street ( Ficar), 9 JTur. 255. In former times an orgim 
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Ab organist cannot at any time play on the organ in a chtu^ or 
chapel in defiance of the directions of the minister. If he does 00 , 
be commits an ecclesiastical offence for which he is liable IS a 
criminal suit in the ecclesiastical courts (a). If the minister 
arbitrarily forbids his playing, he may appeal to the ordinary, but 
must provisionally obey the minister’s directions until the ordinary 
prescribes the right course for the minister to adopt (6). 


Sub-Sect. 8 . — Lay Beaders, 

929 . The office of lay reader to assist the parochial clergy in their 
spiritual ministrations has of late years been revived in the Church. 
The functions of lay readers are defined by Regulations of the 
Archbishops and Bishops issued in October, 1905, but they have 
otherwise no legal status (c). 

Sttb-Seot. 9. — PariBhi<meT$. 

930 . The term “parishionorfl,” in reference to a parish, includes 
not only the inhabitant householders of the parish, but also persons 
who do not reside therein, but occupy lands or tenements therein, 
and pay rates and duties in respect of such lands (d). 

931 . Parishioners are entitled personally to attend and take 
part in the meetings of the parish vestry, or in the case of new 
ecclesiastical parishes, meetings in the nature of a vestry (e) ; and 
they and their families and households are entitled to be 


(rt) W 7 /'fidham v. Cole (1875), 1 P. B. 130. 

h) Ibid., per Sir Uobebt PniLLiMOiiE, at p. 134. 

(c) In Murtyny, Hind (1776), 2 Cowp. *137, Lord Mansfiei^T), C.J., indeliver- 
inK tho j udgmeiit of the court, said, at p. 444 : “ Tho term reader is made use of by 
tho canon law; but a reader known to the canon law is always put in opposi- 
tion to a clergyman. It is one of the five orders of the Bomish Church inferior 
to the deacon ; they are always considered laymen in the idea of the canon law, 
and aro expressly put in opposition to clergymen. I have been informed that 
in the Welsh dioceses, whore there is no endowment worth the while of a 
chu'gyman to accept (and in Chester there are many such) many persons officiate 
as readers in opposition to clergymen. At the Beformation there were several 
ohjoctions started with respect to readers; every one of which consider them not 
as olorgymen.*’ 

(d) Case (1689), 6 Co. Eep. 66 b ; Drury v. Harruen (1794), 3 Phillim. 

6\i), n., 617, n. ; A.^0, v. Parker (1747), 3 Atk. 676 ; A.^G. v. Forster fl805), 19 
Ves, 336, 339. 343 ; Vdefi v. Burder (1841), 12 Ad. & El. 265, 301, Ex. Ch. ; 
Fthfrinyton V. Wilson (1876), 1 Ch. D. 160, C. A. In reference to church 
privileges the tenn also includes persons lodging in tho parish (St. Swithini 
Parish (hse (1695), Holt (k. B,), 139) ; and the tenant of a house m an ecclesi- 
astical parish, who pays rates but does not reside in it, can maintain a suit 
for a faculty in respect of the church {Kensit v. 8t. Ethelburga, BishopegaU W^hin 
(Hector), [1900] P. 80; Dave^ v. P. 96), As to ** parii^oners ” 

and inhabitants,” see also title Charities, Vol. IV., pp. 165, 250, 251. PnmA 
facie all the inhabitants of a parissh have a right to ** seat and sepultuie” in the 
church and churchyard, and all nro deemed members of the Churoh of England 
in the abwnoe of evidence to the contra^. But nonoonformists, as a elass, 
having serious disabilities and some priTileges, have long been recognised in 
Acts of Parliament and in judicial proceedings (Baker v. Lee (I860), 8 H. L 
OoB. 495. per Lord Qakfbbix, L.Q^ at p. 505). 

(e) See pp. 452 e< seq,, 457, ante. 
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• 

aocconmodatod with seats in the parish church (/) and to reoeiye 
the zniniatrationB of the Church and of the parish clergy in the parish 
cHurch and other proper places {ff)f and to be buried in the church- 
yard or burial ground of, or belonging to, the parish (A). When a 
parish is divid^ into new ecclesiastical parishes, the right of the 
parishioners of any such new parish to join in the election of 
churchwardens of the old parish church, whore not taken away by 
express enactment, appears to depend on whether these church- 
wardens retain any functions extending ovor the whole area (i). 
But such parishioners have no vote in respect of a church rate for 
the original parish, nor are they liable to be assessed thereto (k ) ; 
and their status as parishioners of the new parish takes the place 
of their status as parishioners of the original parish in respect of 
the right of themselves and their families and households to seats 
in church (Z) and to receive the ministrations of the Church and 
of the clergy ( including the solemnisation of marriage) (wi), 
and also to burial, when the new parish has a burial ground of 
its own (n). 

932 . All persons, except those dissenting from the worship or 
doctrines of the Church of England and usually attending some 
place of worship not belonging to the Church of England, are, if 
tliey have no lawful or reasonable excuse for absence, to endeavour 
to attend their parish church or accustomed chapel, or, if reasonably 
prevented from so doing, some other place whore the divine 
service of the Church of England is performed, on all Sundays and 
other days ordained and used to be kept as holy days, and to abide 
there orderly and soberly during the time of common prayer, 
preaching, or other divine service there performed (o). Every 
parishioner is to communicate at least three times in the year, of 
which Easter is to be one ; and annually at Easter every parishioner 
is to reckon with the incumbent or his deputy and pay him all 


(/) Bt, 8unthin*s Parish Case (1695), Holt (k. b.), 139 ; (h t. Honiseyf 
iJiecUrr etc,) (1793), 1 Hag. Con. 188, per Lord ^towell (then 8ir William 
Scott), at p. 194; Walter v. Gunner (1798), 1 Hag. Con. 314, 317 ; Taylor ▼. 
Timstm (1888), 20 Q. B. D. 671, 682. Bee also pp. 470, 471, anU, 

Cg) WiUiame's Case (1592), 5 Go. Bep. 72 b ; Henley y. Burstow {lOSH), 1 KoTk 
947 ; 8 t 0 DavuTs {^Bishop) v. De Rutzen (^Buron) {1881), *7 Jnr. {N. s.) 884, 887 ; 
Jenleins v. Cook (1876), 1 P. D.80, P. C. ; Banister v. Thompson, [1908] l\ 362 , 
S. C. (on mle for prolribition) sub worn. iZ. ▼. IHhdin '1009j, 26 T. L. 11. 150, 
C. A. 

(A) See title aicd Greicatioit, Vol. UL, pp. 413 — 416, 424 — 428, 

445 et sea, 

(i) Nunn V. Variy (1843), 3 Curt. 352, 383—386 ; R. v. fifZwcrw (1863), 3 
B. & S. 333; also reported svh nom, JR. v. Exeter {Archdeacon)^ 11 W. It. 262. 

(A) Compulsory Chiiroh Bate Abolition Act, 1868 (31 A 32 Viot. c. 109), 
e. 6. 

• (0 New Parishes Act, 1856 (19 A 20 Viet. o. 104), se. 5, 15. 

(m) Ibid., 88. 14, 15; Fuller v. AJ/erd (1883), 10 Q. B. D. 418. 

\n) See title Bueial aitd Oeematiow, Vok III., p. 414. 

(o) Act of Uniformity, 1552 (5 A 6 Bdw. 6, c. 1). s. 1 ; Beligioiis Disabilities 
Act, 1846 (9 A 10 Viet. o. 59), 8. 1; Taylor v. Timson (1888), 20 CL B. D. 
d71, per &rspBXS, J., at pp. wl, 682. Attendance at another Ohnreh oil 
Bng^d ehuich or chapel is a good escase for absence from the parish 
ohureh (BriUon v. Bkmduh (1704), Holt (x. a.), 141). 

a.L. — XU R 
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8bot. 8. ecclesiastical dues acooBtomed to be then paid (p). B; the cemihoa 
ConsUtu- la'w parishioners are bound to repair the body of their parish 
tlonefthe chureh whenever necessary, and to provide all things essential 4o 
Church into the performance of divine service therein (q) ; but since the Slst 
Parishes, they have not been compellable to pay church rates for 

the purpose (r). 

DiBcipiinc 933. If a parishioner or inhabitant of a parish^ not being 
legally exempt from so doing, offends against the law requiring his 
attendance at divine service on Sundays and holy days, be may be 
liable in proceedings taken against him in tlie ecclesiastical courts 
to be censured for the offence and admonished as to his attendance 
in the future, and to be condemned in the costs of the proceedings, 
but he does not incur any pecuniary penalty («). A parishioner is 
liable , to proceedings in the ecclesiastical courts for the offence of 
pulling down or altering a church or its furniture without a faculty, 
and may be ordered to restore the church or its furniture to the same 
state as before the demolition or alteration (t). A criminal suit can 
bo maintained in the ecclesiastical courts against a lay rector who 
is bound to repair the chancel for letting it fall into disrepair (u). 
But the exorcise by these courts of discipline over lay persons not 
holding office in the church has become obsolete (x). 


(p) Act of Unifomiity, 1662 (14 Car. 2, c. 4), a. 20; Jk>ok of Oommon 
Priiyor, Rubric at the cud of iho Communion OtHro. 

((/) Ball V. CroB$ (lf>S9), Holt (K. B.), 138; Ilau'kins v. Bouse (1695), Holt 
(k. b.), 139; St, Swithin'e rariBh Case (1696), ihid.t 139; Veley v. Barder 
(1841), 12 Ad. & El. 265, 301, Ex* Ch. In London, by particular custom, they 
repair the chancol also {Itall v, CVom, supra); but in the absence of epeoial 
custom the rector is bound to repair the chancel {Hawkins v. Bouse, supra). 
The inlmbitants of a chapelry may be exempt from the duty of repairing 
the parish cjburch where they have never contributed towards it and they 
have separate rights of baptism and burial in the chapelry, but not ofcher- 
wiso (Aston (Parish) v. Cast/e Birmidge Chapel (1614), Hob. 66; Ball v. 
VroBs, Cnn*en v. Saiiderson (1838), 7 Ad. & El. 880). 

(r) Com]>ulsory Church Bate Abolition Act, 1868 (31 & 32 Viet. o. 109), 
s. 1. 

(fl) Act of Uniformity, 1652 (6 & 6 Edw. 6, c. 1), es. 1, 3 ; RoUgious Dis- 
abilities Act, 1846 (9 & 10 Viet o. 59), & 1 ; Taylor v. Timson (1888), 20 
Q. R. D. 671, per Stbpiikn, J., at p. 682. 

(i) St, DavicTi (Bishop) v, J)e Rutzm (Baron) (1861), 7 Jur. (n. s.) 884. 

(u) Morley v. Leacroft, [1896] P. 92. But the suit cannot be institute after 
the churchwardens have put the chancel into repair (Nwille v. Kirby ', [1898] P* 
160). 

(x) PhiUimore ▼, Machon (1876), 1 P. D. 481, where, in a criminal suit 
brouplit into the Ocnirt of Amhes by letters of request against a layman for 
falsely swearing an affidavit leading to a marriage licence, Lord Pbnzaitce 
said, at pT487 : **lt cannot, I think, be doubted, that a recurrence to the 
punishmont of the laity for the eood of their souls by ecclosiastioal courts 
Would not be in harmony with modem ideas or the position which ecclesiastical 
authority now occupies m the country. Nor do I think that the enforcement • 
of such powers, where they still exist, if they do exist, is likely to bsnefft the 
community.’’ The jurisdictaon of the ecclesiastical courts over aU persoxis in 
respect of defamation was abolished by the Ecclesiastical Courts Act, 1855 
(18 & 19 Tict. 0 . 41), e. 1 ; ind their jurisdiction over lay persons in respect of 
Wawfing was abonshed by the Ecclesiastical Courts Jurisdiction Act, 1880 
(23 & 24 Viet: b. 32), s. L ■ 
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Sect. 7 « — The Church qf England in the Ctdonue and SBcrt.7. 

India and in Foreign Parte. The CihEioh 

ofEoSliDd 

6ub«Sb0T« 1»— “/i 9 Odncro/, In 

934. The mihistratioDB of the Church of England not ***■ 


confined mthin the boundaries of England and Wales, but may bo charoh 
extended throughout all the other dominions (a) of the King (6), and ministratioa* 
on the high seas (c), and throughout foreign parts, wherever persons 
reside, whether subjects of the King or not, who are desirous that 
the Word of God and the sacraments should be administered to 
them according to the liturgy of that Church (d). 

The State recognises a duty to provide for religions ministrations 
to those who are in its direct employment, whether within or wil^but 
the realm, and while provision is made for the appointment of 
ministers of other denominations where a sufficient number of 
members of a particular denomination are serving to justify it («), 
the provisions in general mode relate both in the Army and Navy 
and other services to the appointment of ministers and the provision 
of ministrations of the Church of England (/). 

935. Although there is no legal obligation on the State (excepting ProTidon ot 
as above mentioned in respect of its own servants) or on any Officers mintotiation* 

(а) ** The colonies'* includes every part of the King's dominion exclusive of 
the United Kingdom^ the Channel Islands and Hie Isle of Man, and of India, 
whether acqnirSl by settlement by British subjects or by conquest or by treaty ; 
see title Conbtitu'I’IONal Law, Vol. VI., p. 422; Colonial Laws Validity Act, 

1865 (28 & 29 Viet. o. 63), s. 1 ; and title Defendenoies and OoLOiriKS, 

Vol, X., pp. 503 ct SCO. 

(б) Ilifl Majesty’s Declaration; Preface to the Articles of Boligion, and art. 37* 

(c) The Prayer Book provides special forms of prayer to bo used at sea, iu 

addition to the morning and evening service, which aooordiiig to the rubric is to 
bo used at sea doily. The Preface to the Prayer Book makes particular uuuition 
of the special provision of prayers and thanksgivings for those at sea, and of the 
olheofor tlie baptism of such os are of riper years, which it states **may be 
always useful for the baptizing of natives in His Majesty's plantations and 
others converted to the faith.” A marriage ceremony porforni^jd on the seas by 
a clergyman of the Cliurch of England between members of tin-* Church is valid 
(Cu//in(/ V. [1896] P.116). 

(d) See p. 498, post 

(e) See p. 648, 

{/) Thus, the mng's Kf^gulations and Orders for the Army contain instructions 
for the guidance of chaplains of the Church of England. The Army Chaplains 
Act, 1868 (31 & 32 Viet. c. 83), Which extends to England, Ireland, the Channel 
Islands, and the Isle Man, defines army chaplain hit the purposes of that Act 
as meaning a commissioned chaplain to His Majesty’s miiita^ forces in holy 
orders of uiat Church, and in India express provision has been made for the 
erecUon for the benefit of the troops of churches consecrated to the service of the 
Church of England, and such churches can only be used for services for other 
denominations by permission of the bishop of the diocese. In the Navy express 
proyision is made for Ohuioh of England services (see p. 649, post), ami the 
rubiio preceding the special prayers for use eoa in the Book of Common Prayer 
t expressly provides that the two first prayers shall be used in His Majesty's 
Navy every day. In forei(p parts the Ooovttlar Advances Aot^ 1825 (6 Heo. 4, 
c. 8*^ which indoded providons relatiMio churches, cluy}ebl, and chaplains of 
the Church of Enghmd in connection wira^nonsplates, is unrepealed so tei.sis it 
related to cburdieiu chapels, or i^plainy^lor whom provision was being; mads 
dit of money provided by Parliament on the^lst Jtdy^ 1891 (see Qont t da r 
Salaries and Fm Act, 1891 (54 ft 55 Viot 36), ached.). As to India, see 
furt]^ p. 496, pori/ 
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or members of the Church of England as such to provide for auch 
ministrations outside the boundaries of England and Wales, provision 
has been freely made, not only by the State (including therein the 
Grown, as representing the Home Government, and the Government 
of the particular locality, where it has independent powers), but 
also by officers and members of the Church, and by societies formed 
for the express purpose of providing or assisting such ministrations 
wherever they may be required or needed {g). By these means, as 


{g) The principal organisations engaged in providing for such ministratious 
are, the Society for rromoting Christian Knowledge, founded in 1698 ; the 
Society for the Propagatiou of the Gospel in Foreign Parts, founded in 1701 ; 
the Church Missionary Society, founded in 1799 ; the Colonial and Continental 
Church Society, founded in 1838 ; the Colonial Bishoprics Fund, constituted in 
1841 ; and the Universities Mission to Central Africa. The societies named 
administer largo funds, derived from voluntary subscriptions and endowments, 
in providing and assisting the ministering of the Word of God and the sacraments 
according to the liturgy of the Church of Kngland, and they take such precau- 
tions as are deemed necessary to secure that their funds are ^ministered for the 
purposes for which they have been given for the benefit of the Church of England 
as by law established, or of churches forming branches of it, or, where the trusts 
permit of it, for the benefit of churches in communion with the Church of England ; 
but they do not directly interfere in the organisation of churches or the founda- 
tion of bishopricfi or of dioceses, excepting in so far as the provision of funds and 
the taking of due precautions for the right application of them are concerned. 

The Council administering the Colonial Bishoprics Fund, although a voluntary 
association without any power as an association to give its decisions any binding 
legal form, has undertaKen the duty of applying funds for the endowment of 
additional biriho])rics in the oolonios so as to provide for a systematic superiu- 
tondence of the clergy and the administration of those ordinances which are 
committed to the episcopal order, having duo regard to the insufficient provision 
which has boon made fur the spiritual care of the members of the Church of 
England in the colonies and in distant ports of the world. With these objects 
in view it promotes and assists the formation, constitution, and endowment of 
those dioceses which it considers to be most urgently needed, and by means of 
the influence of the archbishops and bishops who compose it, and by invoking 
the assistance of tho prerogative rights of the Crown in some cases and of the 
colonial legislatures in other cases, it has succeeded in effectively constituting 
many colonial archbishoprics and bishoprics on a valid legal basis and in fixing 
the boundaries of tlioir provinoes and dioceses. 

Tho proccdiu’e which was followed in tho cose of the creation of bishoprics 
from tho formation of the council in 1841 until the year 187‘i was that tho 
council, having satisfied themselves that it would bo expedient to found a 
bishopric in a ])articular colony and that sufficient funds for Uie due maintenance 
of a bishop were available, obtained the assent of Her Majesty’s Government 
and entered into an agreement with the Crown through Her Majesty’s ministers 
that a specified annual income should be appropriated out of the Colonial 
Bishopric Fund for tho use of such bishop, and Her Majesty thereupon granted 
her letters patent purporting to oi*eate the diocese required, and then appointed 
some priest to be oousecratea as bishop of such diocese {Natal {BUhop) v. Olad- 
sfons (1866), L. E. 3 Eq. 1, 26). 

Before 1873 Her Majesty’s Government (having come to the conclusion that 
the colonial churches should be disoonneoted from the State and that they woifid 
not in future appoint by patent bishops in the colonies with territorial juris- 
diction) laid down a rae of practice that facilities should be grauM by 
legi^ative enactment to ohurobes thus disestablished to form corporate bodies 
by which all religious matters diould be administered without the interference 
of the Government, and to which such endowments as it might prove expedient 
to maintain might be handed over in trust for the use and benefit m their 
members, on the condition that the Colonial Government was satisfied tiiat the 
purposes to which the money was to be applied were not contrary to public |x>licy t 
and that thenceforth the Government would leave all Church questions, inmading 
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well as by the oj^anieed efforts of jpersons liring in the colonies ^ao*. f. 
or abroad, provision has been and is being made for snob minis- ffh* 
trations. The Church of England regarded as the aggregate of 
the individual members of that Church (A), having been defined Otdealis 

as that part of the congregation of Christ’s Catholic Church 
which conforms to the liturgy and ordinances of the Church 
of England as by law established, includes all those by whom 
such ministrations are accepted, wherever they may ^ and what- 
ever may be the means by which such ministrations are 
provided (t). 

On the other hand, the Church of England regarded as the 
organised institution which carries on the religious work of that 
Church in England and Woles, and to some extont elsewhere (h), 
does not necessarily include all those institutions which carry on the 
work of that Church outside England and Wales and are separately 
organised for that purpose, or, for other reasons, while agreeing in 
doctrine and discipline with that Church, are to some extent 
dissociated from it. The development of the organisation on which 
the provision of such ministrations is based in each part of the 
lung’s dominions, and the relation of such organisation to the 
Church of England as by law established, may result from the 
operation of one or more of several factors, the principal of which 
are the constitution of the government in the particular locality 
and the forms which it has assumed in the past, and the action 
which the State and voluntary societies have taken in relation to 
religious bodies in the locality, and in order to ascertain the legal 
nature of each such organisation and its relation to the Church of 
England it is necessary to have regard to such of these factors as 
have operated in each particular case [k). 

tho expedieocy of maintniniug a bishop for the <x>lony, to be deoidod, without 
interference from the Government, hj the Church bodies to be ho formed 
(Parliamentary Paper, 1873, Cd., 259 — iL, p. 46; 1873, Vol. 48, p. 897). 

(A) See pp. 356, 360, 370, anU. 

(0 Membership of the Church of Christ implies that the i rson baa been 
baptized (see p. 684, poat). 

[Ic) Consequent on the decision of the Home Government referred to above 
(note f^), p. 484, anir) and tho decisions of the Privy Council in relation to tho 
<^’hurcn in South Africa, a need arose for some moans of co-ordinating the work 
of those organisations in the colonies and abroad which not being part of tho 
Church of England yet are offshoots from it or ao closely connected with it as to 
lie rightly described as daughter churches of, or os churches in communion with, 
tho Church of England. This need has to some extent lieen supplied by tho 
Conference of Bishops of the Anglican Communion, commonly called the Lambeth 
Conference, which met at Lambeth in 1867, 1878, 1888, and again in 1897 and 
1908. This conference includes the archbishops, bishops, metropolitan and other 
bishops of the Holy Catholic Church in full communion with the Church of 
Kngland having superintendence over dioceses or lawfully commissioned to exer- 
cise episcopal functions therein summoned in accordance with a register kept in 
ihe Principal Eegistry of the Province of Canterbury, whore a oertificato of the 
consecration of every bishop in communion with tho Church of England is 
received and filed. This conference does not constitute or form the basis of any 
organised church, but depends for the carrying into effect of any resolutioi^ 
which it passes on the voluntary acts of the inmviduals composiiig it and their 
■acceptance by the churches reprinted by them, but various resolutions paste<l 
by the conference have been received with genersd acceptance by all the eh^rdbes 
represented, and have thereby derived on a consensual basis an authoritative 
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936. Where a new and uninhabited country is discovered by 
subjects of the King, they carry their laws with them (2), 
including such, if any, of the ecclesiastical laws as are binding on 
them, and, in the absence of any express provision, any church men 
and there constituted by them is primd facie presumed to be 
organised on the basis of those laws, so far as they are applicable 
in the particular case (m) ; but the supremacy of the Crown in 


character in the churches which have accepted them. A central oonsultative 
body lias been formed consisting of the Arclibishop of Canterbury and eeventeexi 
rt*i)reso7ih'Ativo biMhopa appointed, two by the province of Canterbury and one 
each by the province of York, the Church of Ireland, the Episcopal Church in 
Scotland, four by the Protestant Episcopal Church in the United States, and one 
each by the Church of England in Canada, the Oiiurch of England in the 
(iiocososof Australia and Tasmania, the Church of (ho province of New Zealand, 
the province of the West Indies, the CliuKih of the province of South Africa, 
t he jirovince of India and Ceylon, the dioceses of China and Corea and the 
i ■hurch of Japan, and the missionary and other extra-provincial bishops under 
the jurisdiciiou of the Archbishop of Canterbury. Where the appointment is 
by a church, the church is left to fix the mode of appointing its renrosentative. 
and where any question is rofeixed by a bishop to the consultative body regard 
must bo had to any limitations imposed on such reference by provincial rogula- 
iioii. The most important resolution passed is that known as the Lambeth 
quadrilutonil, which affirms as a basis on which approach may be made towards 
icunion of the various bodies into which the Christianity of the English-speaking 
races is divided the four jioiiits of doctiino in the following terms : — 

(A) The Holy Scriptures of the Old and New Testaments, as ** containing all 
things necessary to salvation*' and asboingthe ruleand ultimate standard of faith. 

(]J) The Apostlos* Creed, as tlie baptismal symbol ; and the Nicene Creed, as 
the sufllciont statement of the Christian faith. 

(C) Iho two Sacraments ordained by Christ Ilim8elf--Bapti8iii and the Supper 
of the liOrd -—ministered with the unfailing use of Christ's words of Institution, 
and of the elements ordained by Him. 

(l) ) Tho Historic Kpiscoputo, locally adapted in the methods of its adiuinisti'a- 
tion to the varying needs of tho nations and peoples called of God into the unity 
of His Church, (ileport of Jjamboth Couforeiice of ISHb, pp. 24 and 81 — 89.) 

All important resolution (No. 24) passed at the conference of 1897 was 
jeallirmcd (No. 22) at the conference of 1908, and pitivides that while it is 
the duty the whole Church to make disciples of all nations, yet in the discharge 

of this duty independent churches of the Anglican Communion ought to 
recognise the equal rights of each other when establishing foreign missionary 
jurisdictions so that two bishops of that communion may not exercise jurisdic- 
tion in tho same place, and every bishop is recommended to gain the adhesioa 
of the synods of his particular church to these principles. Such voluntary 
adliesion by tho particular churches appears to be require for the continuance 
of the existing voluntary confederation of the Anglican churches, unless some 
basis for co-ordination can bo obtained from a reassertion of the supremacy of 
the civil power and tho necesbity of the consent of tliat ]^ower to the consecration 
of a bishop with a territorial diocese. As to the necessity for thin consent, see 
p. 4.69 f post/ and as to the possibility of using such consent as a means of 
co-ordinating the jurisdictions assigned to bishops on their appointment and 
consecration, see note p. 489, In response to a series of questions 
circulatt^d by the XJnitea I^ards of Missions of the provinces of Canterbury 
York to the societies and bishops concerned in the organisation of native 
(kurohes a general consensus of ojiinion was shown that wmle it was necessary^ 
for the j unsdiction of a diocesan bishop to be limited territorially the same 
necessity did not exist in respect of assistant bishops who might be appointed for 
partieuw i»ces or languages. As to the assigning of teriitoriM limits to (he juris- 
diction of bishops in the colonies, see p. 491, poif ; and abroad, see p. 499, pott 

(0 R. V. Brar^ton {InhalUants) (1808), 10 East^ 282, 288 ; see no&(p)ip. 487, 
fwt, and title D£Fsia)BVCiiBa aku Colonieb, Yol. X., p. 568. 

(m) Forsyth, Cases and Opinions on Constitutional I^w, pp. 35, 42, 44. 
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ecclesiastical affairs extends to all the King’s dominioDB (a), atid 
while in the case of a settled colony acquired by conquest or treaty 
the terms of cession might involve the exercise of the prerogative 
in support of some already established church (o),m a newly settled 
colony in which there exists no church established by law, nor any 
independent legislature, the Crown may by an exercise of the 
royal prerogative, unless and until the exercise has been limited by 
statute, constitute a church which need not necessarily be in con- 
nection with the Church of England and need not be confined to 
those who profess to worship according to the principles of that 
Church. Where no church has in fact been established or con- 
stituted in connection with the Church of England, the ecclesiastical 
law of the Church of England ceases to be applicable and the pre- 
sumption that it is binding on those who had while in' England 
been subject to it ceases to apply (p). 

Where a church is organised in connection with the Church of 
England, or for the benefit of those who profess to worship according 
to the principles of that Church, it cannot form a complete branch 
of that Church capable of independent organisation until a bishop 
has been duly consecrated to minister over it(<j). The prerogative 
of the Crown extends, in all colonies which have not any established 
church and have not been granted an independent legislature, to 
the creation of bishoprics and other ecclesiastical offices and the 
appointment of bishops (r), but this power has never been 
universally exercised, and unless and until it was exercised the 
constitutional basis of the extension of the Church of England to 
the colony was provided, in the first instance, by the inclusion 
of express provisions in the grant or charter, in the case of a 
proprietary colony, or in the commission, in tho case of a Crown 


(n) Articles of Rolirion, 37. 

(o) In such cases where the church had been ©stablishod in the full sense o( 
tho term before the date of acquisition the courts take judicial notice of tho law 
of the church, but in all other respects all oburches in the coIo’Ji- s, inohiding tho 
Church of England, stand on the same footing {ffrowih v. Muu -etU {Cure tic.) 
(1874), L. R. 6 r. C. lo7). 

(p) ‘'It cannot bo said that any ecclesiHostical tribunal or jurisdiction n 
required in any colony or settlement where there is no ostablished church, and i n 
the case of a settled colony tho ecclesiastical law of England f>aTinot for tli»> 
same reason be treated ns part of tho law which the settlers carried with thorn 
from the mother country ** {R$ Natal {JhiJwp) (1864), 3 Moo. C, (J. (k. h.) 
116, 162). Having regard to the authority of II. v. Brampton Un habitant 
(1^8), 10 East, 282, 288, the latter part of this statement should be read as 
limited in acoordanoe with the former part to colonies where no ohxirch was 
established. 

(g) The doctrine of the Church of England being that there are throe orders 
of ministers, bishops, priests, and deacons, and that no man may presume to 
execute any of them except ho be first called, tried, exitroined, and known to have 
such qualities as are requisite and bo approved and admitted thereto by lawful 
• authority, it is essential, before a branch of the Church of England can bo deemed 
to be duly oonstituteKl and to have an independent existence in any locality, that 
provision should be made for this purpose. Of late years a rule of practice hue 
Wh adopted by which missionary churches are not recognised as a branch of 
the Ohuroh of ^gland having an independent existence until they are cap^ie 
of being oonstitnted a separate proyinoe^ and this does not take place until at 
Isssl; three dloceff^e under separate bishops are prepared and sufilciontly engmused 

to be united under on archbishop. 

(r) V. Eton Ooilege 1867b 8 B. ft B. 610 
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Sect. 7. colony. These provisions usually took the form of orders or 
The Church directions for preaching the Word of God according to the rites and 
of England ceremonies of the Church of England (a), and such express pro- 
in Colonies vieions receive, and so long as the colony remains without a 
legislature retain, their force by virtue of the authority delegated 
from the Crown. 
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937. The supply of ministers duly ordained according to the 
rites of the Church of England may either be derived from persons 
already ordained who are appointed to and accept a cure or are 
willing to serve without express appointment in the colony, or from 
persons who are expressly ordained for that purpose. To provide 
tor the furtherance of the last-named means of supply the Arch- 
bishop of Canterbury or the Archbishop of York or the Bishop of 
London, or any bishop authorised by either of them, may admit to 
holy orders any person whom he shall find upon examination to Ixi 
qualified for the purpose of serving any cure of souls or other 
spiritual function in the colonies or foreign possessions of the 
Crown, and a declaration of such purpose and a written engage- 
ment to perform the same is to be a sufficient title to orders (<). 

938. The necessity of episcopal supervision may either be met by 
bestowing jurisdiction in the particular locality on a bishop having 
already a territorial jurisdiction in England or elsewhere, or by the 
consecration of bishops for service in the colonies and the founda- 
tion of brandies of the Church of England complete in themselves 
and capable of independent organisation. The different powers 
exercised by the Crown in relation to the consecration and appoint- 
ment of bishops for service in the colonies are affected in different 
ways by a subsequent grant of independent government to the 
colony, and it is therefore necessary to carefully distinguish these 
powers and to ascertain in the case of each independent organisation 
what powers were in fact exercised. 

939. By the laws of the realm no person can be consecrated 
to the office of a bishop without the King's licence for his election 
to that office and the royal mandate under the Great Seal for his 


(«) The Governor acted ae ordinary in so far as it was possible for a layman so 
to act. Thus, in Virginia Governor was constituted oidiDary and the ad vow- 

sons and riffht of presentation were subject to the laws of England, there being 
no express laws of that plantation made further oonoeming the same (Forsyth, 
Oases and Opinions on Gonstitituonal Law, p. 42). The grant of Maryland to 
Lord Baltimoi'e mve him the advowaons of and powei; to erect and consecrate 
ehurohes and sudi power as the Bishop of Durham had as Earl Palatine in the 
County Palatine, who wae eubjeot to the laws of England p. 35). The 

Order in Council of Charles L, by which nil British subjects abroad were placed 
under the .care of the Bishop of London, does not appear to have been applied in 
the colonies, since in 1734 ajd. ^e jurisdiction of the Bishop of London in the 
colonies was still regarded as resting on the foot of custom and was stated not to be 
•etablished nor exercised effeotually. The Virginia Company were merely recom- 
mended to apply to the Bishop of Ijondon to assist in sending some clergy of ffie < 
Church of England to reside in that colony. On the other hand, on the supposition 
^at the Bishon of London had some jurisdiction, all instmotions to Governors up 
to 1764 orderea them to give countenance to the Bishop of London's jurisdiction 
[ihid,, p. 45), and where rectors of parishes were appointed in Prince Edward's 
Island by tl|e iNffishionere pursuant to the colonial i^t. (1802) 43 Geo. 3, o. 6, the 
bishop's functions were coswed to licensing the derk, if not already licensed bv 
the Kishop of London (Forsyth, Cases and C^inions on Constitutional Law,p. 54). 

(1) OidmationB for Uolcmies Act, 1819 (59 Geo. 3, c. 60) ; eee pp. 560, 553, 
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confirmation and consecration (it)» and every person so oonaecratedl Amor. 7, 
was required to take the oaths of allegiance and supremacy and of (OmkA 
due ob^ience to the archbishop (v). ^Snglahtf 

Except in so far as statutory provisions extend, the discretion of ihttalooles* 
the Grown to give or withhold a mandate for oonseoration remains tto. 
unaltered, and, excepting in cases where the power to give such ~~ 
consent has been either expressly or impliedly transferred to some 
other authority, the necessity for it exists as well in the colonies as 
in England and Wales (w) ; and as consecration in accordance with 
the doctrines and ceremonies of the Church of England is an essen* 
tial to the capacity to exercise the spiritual functions of a bishop of 
that Church wherever the consecration takes place within the King’s 
dominions, the assent of the Crown, either express or implied, is 
required, and in order to prove that any consecration performed 
within the King’s dominions is valid there must be some evidence or 
presumption that such assent has expressly or impliedly been given. 

940. The Crown is the source of all titles (a:), and, therefore, so Territorial 
far as the title of a bishop is concerned, it can bestow a title even of titles. 


(t() When the oonsecratiou takes place iu England of a bishop for service in 
the colonies, the usual course where no statutory provisions apply is for the 
archbishop to nominate the person to bo consecrated and for the secrotary of 
State for the Colonies thereupon to advise His Majesty to issue a mandate for 
the consecration (see Purliomentary Paper, 1873, Cd. 209 — II., p. 64; 1873, 
Vol. 48, p. 906). 

(v) It IS lawful for the Archbishop of Canterbiury or the Archbishop of York 
in consecrating any person to the office of bishop for the purpose of exercising 
episcopal functions elsewhere than in England to diB|>enne, if he thinks fit, with 
the oath of due obedience to the archbishop (C/olonial Clergy Act, 1874 (37 & 38 
Viet. c. 77), e. 12) ; and it is now customary, when it is pro|) 08 ed that the bishop 
should exercise uis functions in a sphere under another metropolitan, for the 
oath of due obedience t('< that metropolitan to be substituted and a declaration 
made of deferenco to the Axchbisnop of Canterbury, os approved by the 
Lambeth Conference of 1897. 


(w) The Colonial Office have held that such a mandate is necessary only where the 
bishop is consecrated in England (Parliamentary ]*aper, 1673, 259"-II., p. 51 ; 
Vol. 48, p. 902), and accordingly a practice has prevailed of con.v crating bishops 
in the colonies without any licence or mandate from the Crown. Tt,.^ fact that tho 
Crown does not dissent from ibis practice having been publicly slated in official 
documents which are known to and recognised by the executive Qovernmcntsof the 
colonies is sufficient to render valid such consecrations so long as the practice 
prevaiJa, but the practice results in the anomalv that the bishops of a branch of 
the Chujxli of England in a colony can without any exivess sanction from the 
Crown consecrate a bishop to minister over any diocese, wnile tho archbishops and 
bif^hops of tlie Church o^ England require express sanction, and in the practical 
difficult^’' that no opfrortunity arises of limiting the sphere of action of a bishop 
consecrated in a colony so as not to conflict with the spiritiml jurisdiction of 
any other bishopa An effective opportunity would be afforded for avoiding 
such conflict if the above-mentioned rule of practice was varied and anv 
oonsecratiou of a bishop in a colony required the cemsent of tho representative of 
the Crown in the colony, such consent to be »ven iu a self-governing colony on 
the advice of a respousible minister (iVolof v. Gladstone (16^), L. It. 3 

1. 49). 

(z) The EcclesiaBtical Titles Act, 1871 (34 A 36 Viet, c. 63), recites tliat no 
occleaiaatioal title of honour or dignity derived from any see, province, w 
deanery recognised by law or from any city, town, place, or territory witiiiu 
this realm can be validly created, nor can any such see, province, diocese, or 
deanery be validly created, nor can any pre-eminence or CM>ercive ^wer be 
^^fexTed otherwise than under the authoxify and by the favour of Her slaie^y. 
The royid nMiff4ii.fi> in these cases does not itself confer any tenritesial title, 
d€«ignation, or jurisdiction. These were formerly provided for in Crown 
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a territoria] character, but neither the mandate for consecration 
nor the title bestows any territorial jurisdiction either of a spiritual 
or of a temporal character. 

941. The Crown has power, until such power is limited by 
Btatuto or superseded by the grant of independent powers, to form 
dioceses or sees, but such power must be exercised with due regard 
to the territorial limits of any jurisdiction, whether spiritual or 
temporal, already created by the exercise of the power of the Crown, 
or of any similar power exercised by any authority by devolution 
from the Crown or established by any other process and recognised 
by the law of the locality (y). 


Territorial 
limits of 
coercive 
jiirisdictioD. 


942. The Crown has power, until such power is limited by 
statute or superseded by the grant of independent powers, to create 
ecclesiastical courts with jurisdiction of a directly coercive character, 
appointing such officers and making such rules for the administra- 
tiou of justice in ecclesiastical causes as it pleases (js). 


colonies by express provisions in the letters patent, which where there was an 
existing cliurcli varied the powers delegated hy commission to the Governor by 
substituting for his power to collate to benefices a direction to present to the 
hishop, and are since the cessation of the issue of such letters patent provided 
for hy the conaonsuul agreement of those inmubers of the Church of England 
who voluntarily submit themselves to tho bishop’s jurisdiction (Parliamentary 
Paper, 1873, Od. 259—11., p. 51 ; Vol. 48, p. 902), reinforced if necessary by on 
ordinance or other legislative action. See also note (A), p. 493, post. 

(y) Natal {Hishoji) v. Glodstwie (I860), 1j. It. 3 Eq. 1, 42. 

(z) See title OoNSTiTUXiONAii Law, Vol. VI., pp. 398, 426. The power which 
was expressly jjivon by stat. (1558) 1 Eli?:, c. 1, a. 8, to the Grown in all its 
dominions to assign commissions to exercise ecclesiastical jurisdiction was repeale<l 
by stat, (1640) 16 Car. 1, c. 11, 8. 3, but by the expross words of s. 5 of this 
Act the provision that no new court should thenceforth be erected having the 
like powers as the said High Commission Court applied only to the realm of 
EngUmd and dominion of Wales, This statute was explained by an Act passed 
in 1661 for that purpose (stat. (1661) 13 Oar. 2, c. 12), which enacted that 
nothing therein contained should take away any ordinary power or authority 
from any arcdibishop, bishop, vicar-general, orother spiritual or ecclesiastical j udg« 
exorcising spiritual or eccIesiastioS power or authority or jurisdiction by any 
grant, lioenoo, or commission of the King, or by any power or authority deiiycd 
from him, but that they might proceed, determine, sanction, execute, and exercise 
allmauuerof eoolosiastical jurisdiction and all censures and coercions appertaining 
and belonging to the same in as ample manner and form as they might have 
done before the said Act, and repealed 16 Car. 1, c. 11, “excepting what 
con oems the High Commission Court or the new ei*ectioii of some such hke 
court by commission,” and provided that nothing in jthe said Act (13 Car. 2. 
0 . 12) “should extend to revive or give force to the said branch of the said 
statute (1 Eliz. c. 1,8. 18^ moutionod jti the said Act (11 Car. 1, c. 11), but that 
the said branch of the said statute made in the first year of Queen Elizabeth 
shall stand and be repealed ” (“ uiirepealed,” RuffheadJ “as if this Act had never 
been made.” Although stat (1640) 1 6 Oar. 1 , o. 1 1 , was tnus repealed, the inference 
from the extiresa words of e. 6 remains good, namely, that the provision that no 
new court enould be erected applied only to England and W^os, and that the 
power of the Crown to create ecdesiaatical courts in the colonies remains until 
the eoSony is given ind^endent powers. Accordingly the statement (Ee WofnZ 
{Bishop) (1864), 3 Moo. r. 0. O. (n. a) 116, 164) that “ there is no power in the 
Crown to create any new or additional ecolesiastioal tribunal or junsdiotion ami 
the dauses which purport to do so in the patent are simply void in law ” must be 
taken as applying only to colonies having independent powers and to be 
based on the ground that the Crown stands in the same position in rdation to 
euoh a colony as it does to the United Kingdom [Ntskd {Bishop) v. Oktdsiof^, 
etipra). 
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f ABT II. — OONSTITUTIOW OF THE ChITRCH OF EnOLAHD. 

948 . The Crown as supreme governor of the Church of England 
has power by fianctiomng the act of consecration to enable the exer« 
else of pastoral or spiritual authority to be conferred as incidental 
to the office of a bishop of the Church of England (a)> provided that 
fluch sanction is not inconsistent with the authority given by any 
similar sanction or otherwise already lawfully existing. In the 
ceremony of consecration it is implied that the bishop to be conse- 
crated has been chosen bishop of a particular church and see and 
owes due reverence and obedience to some metropolitioal church, 
and that although the office and work of a bishop may be exercised 
in the Church of God without any local limitation, yet the power to 
correct and punish such as be unquiet, disobedient, and criminous 
is to be exercised within his diocese and according to such authority 
us is committed to him by the Ordinance of the Itealm (b). 

As any person adhering to the Church of England accepts the 
supreme authority of tho Crown, the acceptance of the pastoral or 
spiritual authority so conferred is implied from adherence to the 
Church, and effect will be given to the proper exercise of such 
authority on a consensual basis (c). 

944. By the exercise of any or all of the above powers of the 
Crown (d), or by an Act of Parliament (r), the Church of England 


(a) He Natal {Hmhop) (IfiCt), 3 Moo. P. C. 0. (N. S.) ll.'*, IM ; Natal {Biahop) 
V. Gtadatone (1«66), 1.. R. 3 Eq. 1. 29. 

f A) Form of Consecratin;; an Archbishop or Bishop. 

(c) (Bishop) v. OhuUieme^ supra, at pp. ~41. Tho ujoro fact a 
bishop has rocoTiimondod a certain poraon to the Grovni for appointment as 
chaplain to a district within hia dioooee does not give him any junsdiction to 
hold an inquiry as to tho fitness of such person for the post, and when such an 
inquin'’ has been held tho IVivy Council will not entAu tain an appeal fnm any 
linding arrived at (Ward v. Mauritius (Bishop) (1900), T, L. It. r>‘2). 

(d) Oonsequent on tho docisiori in Be Natal (Bishop), su]^mi, tho Imperial 
Government determined to issue no more letters patent creating episcopal sees, 
and wherever throughout British dominions it has been found practicahlo 
carry out the principle of religious equality by the disestablishment of churches 
previously placed by law on a footing of preference, and by ref> ■ ’jiing from any 
exercise of the prerogative for the creation of occlesiostical offices ir the appoint- 
ment to vacant bishoprics, this boa sinco been done (Todd, Parliamexitary 
Government in the British Colonies, 2nd od-, n. 409). 

In 1S69 and subsequent years the Imperial Govern men t notified the Governors 
of the colonies inthe West Indies, Gibraltar, Australia, Mauritius, andelsewbero 
of their intention to enforce the same principle, notwithlitanding that it might 
not have been sought after. Thus, in Jamaica State endowinonts have been 
entirely wi'hdrawii, while in Trinidad, Barhado.s, British Guiana, tho f^apo, 
bagos, Gibraltar, and Mauritius tho Government liave acquiescod in their roton- 
tion, provided that the endowment should be distributed equally amongst all 
flenominatioiis willing to receive them. This policy is strictly adhered tf), and 
sll State connection in any colony conferring a preferenco over other denomimi- 
tions has oeaseiL In 1873 the allowance grunted undt^r tho Consular Advances 
Act, 1825 (G Geo. 4. c. 87), in aid of chanlains at consular stations abroad wos 
discontinued. In 1881 the policy of withdrawing State grants was appbofl to 
•Ceylon. The old Butch Church protested because of tho treaty of capitulation 
of 1790, but the law offit^era advised that tba Imperial policy must provad and 
that ^e particular article could not be deemed binding on tW Oovemnient fo^r 
ail time and in all circumstancos. Similar action was taken in Lshiian and the 
Straits SetGements, but in the latter case was r^^verved in ro»ponHe to tbo 
pnanimoUs wish of the Legislative Ooancil (Todd, Parliamentary Govermneut 
in the British Colonies, 2nd ed., pp. 410; 411). 

('*) In Canada by the Clergy Endowments (Canada^ Act, 1791 f3l Goo. 3, <% 31), 
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may be organised, assisted, or established in any colony or depen* 
dency which has not received independent powers, and the result 
of such organisation or establishment may be that that portion of 
the Church of England which is within the particular colony may 
become a branch capable of an independent existence bo far as 
organisation is concerned. 

In 60 far as these powers do not extend or are not exercised it 
devolves upon the Anglican Communion in each colony, with the 
assistance of the societies formed for that purpose, to take such 
steps as are required for securing efifective episcopal organisation, 
and for clothing any church synod or ecclesiastical court with the 
necessary powers on a consensual basis, so that the exercise of those 
powers may be enforced by the ordinary courts of law (/)• 

Sub-Rect. 2 . — In Self-governing ColonieB. 

945 . As soon as any colony receives a grant of a representative 
or representative and responsible legislature the Crown ceases to 
have any prerogative power to create any new or additional eccle- 
siastical tribunal or jurisdiction capable of enforcing decisions 
without recourse to the ordinary courts of law, unless such power 
is expressly reserved (g)^ and any such new or additional tribunal 
or jurisdiction can only he created by an Act passed by the colonial 
legislature. The change which Urns takes place does not affect any 
tril)unal or jurisdiction already established, nor does it affect the 
identity of any church already existing in the colony, nor the limilg 

tho ClniTch of England was practically established and the “ Protestant clergy ’’ 
were endowed by gi'ants of land for their sunport, but ProsbyteriariB and otlicr 
noii-epiHcopal communions claimed equal rignts, both civil and religious, in the 
colonies, and the words “ a Protestant clergy ” in the principal enabling statute 
wore held by a unanimous opinion of the judfres given in the House of Lords 
ill 1840 to include other clergy than those of the Church of England (Mirror of 
I’arliiiment, May, 1840). This decision was followed by statutory provisions 
jeuioving tlie connection between the Church of England and the State in most 
of the colonies in which it had been established by statute (see stat. (1840) 

& 4 A'^ict. c. 78; stat. (1853) 16 & 17 Viet. c. 21; and the princijple of 
disestablishment and disendowmeiit was afterwards enforced in other British 
colonies ; but the following Acts are still in force : — An Act providing for the 
division of the diocese of Quebec, stat. (1652) 15 & 16 Viet. o. 53; an Act to 
roinove doubts as to the constitution of the Bishoprio of Chiistchurch, New 
Zealand, and to enable Her Majesty to constitute such bishopric and to sub- 
divide the diocese, stat. (1852) 15 & 16 Viet. c. 88. In Canada in 1874 the 
question arose whether a provincial Act passed by the Legislature of Ontario 
uniting certain churches in that province could affect property outside the 
province, and it was held that the Act was not ultra vires, but that the provisions 
purporting to deal with property outside the province were ultra vires and 
ino]>erative, but capable of being cured by legislation in the other province, 
Quebec, and that this removed dl ground of objection to the legality of the 
statute and to the agreement between the chur^es based thereon. In 1875 
the necessary Acts were passed by Quebec, and it was held that although the 
churches concerned existed in more than one province, yet the Dominion 
Legtslatu]*e had no right to interfere {Dobie v. Presbgterian Funds Board (1880),* 
Doutre, (institution of Canada, pp. 247--y265). In Australia the Comm<m- 
wealth cannot make any law for establishing or prohibiting any religion 
(Commonwealth of Australia Act, 1900 (63 & 64 Viet. c. 12), s. 116). 

(/) As to the powers *of synods of colonial churches, see Loim ▼. Fwrves 
(1862), 15 IiCdo. P. C. C. 389; Long v. Cape Town (Biehep) (18^), 1 Moo. P.0.0. 
(». 8.) 41 1 ; Murray v. Burgers (1866), 4 Moo. P. 0. 0. (v. B.) 250. 

(y) See title Oowstitutiokai. Law, VoL VI., p. 426. 



Part II.— Thr Constitution of the Church of England. 

of any dioceses, nor the fonctiona and powers of any officers of any 
charch(/t). In so far as the Church of Englana or any other 
church was established by law before the change it remains 
established by law after the change, unless and until express legis* 
lative enactment, or unanimous consensual contract, or the bond fide 
exercise of some power reserved in the system of organisation of 
the church, brings about an alteration. The change to self-govern- 
ment does not alfect either the past or the future exercise of any of 
the other powers of the Crown enumerated above (i), and after the 
grant of self-government, as before it, the principle of the supremacy 
of the Crown in all causes, ecclesiastical as well as civil, prevails (J), 
and is necessarily accepted by all members of the Church of 
England as such, and is therefore binding on them on a consensual 
basis, whether the Church of England in the particular colony is 
or is not established (fc). A branch of the Church of England 
established or organised on a consensual basis in a colony can, 
without losing its connection with the Church of England, accept 
such changes of organisation as are rendered necessary by the 
change of the form of government or by legislative enactments in 
the colony, or are bond fide made pursuant to powers reserved in its 
own system of organisation, provided that it adheres to a declaration 

(^) But such powers may cease on a failure in the sucoossion to the ofHce. In 
1873 the Privy Council reported that, on the presumption that having regard to 
tho decisions of the Judicial Committee as to the Oolenso caso the Crown would 
not appoint by letters patent any succepor to tho then Bishop of Natal, the 
legal succession to tho bishopric would fail on Dr. Oolenso ceasing to be bishop, 
and that the vesting of the property of tho bishopric in trustees so as to per- 
petuate the trust should be provided for by an Act of tho colonial legislature, 
and this report was approved (Parliamentary Paper, 1874, Od. 979, Vol. 44, 
p. 5). 

In tho case of South Australia the legislature refused to pass an Act for the 
iucoiporation of the members of the Church of England there. Thereupon tho 
Bishop of Adelaide agreed to vest any property held by him in tho dean and 
chapter of the diocese of Adelaide, incoiwratod under a Iocs) Act, upon trusts 
which provided that the successors to tho bishop should be cano ocaJly confirmed 
and consecrated according to the usages of the (Thurch of England and ^atthey 
should sign a declaration to maintain, and as far os may be cause to be maintained, 
in all churches and congregations subject to their pastoral authority the 
doctrines and sacraments of Christ as the Lord has commanded and the Onurch 
of England by law established receives tho same, together with the Book of 
Common Prayer and all the canonical scriptures as they are received and used 
in the said Church (Parliamentary Paper, 1874, Cd. 979, Vol. 44. p. 76), 

(i) lie iurisdictionof tho Crown to hear cases on appeal is, however, in fact 
exercised oy way of appeal from the ordinary courts of law and not by way of 
appeal to the Crown as supreme in eoclesiastioal affairs. See title Constitu- 
tional Law, Vol. VI., p. 402. 

(J) This principle is formally enunciated in the oaths required to be taken in 
the colonies by the governor or other chief magistrate and the members of the 
legisUtuie (Parliamentary Paper, 1866, Vol. 60, p. 626 ; Todd, Parliamentary 
Government in the Colonies, 2nd. ed., p, 420). 

(A) This does no^revent a ohuroh from declaring as part of its constitution, 
as the Church of W^t Australia has done, that no reoourse shall be had by 
its members to any court of law, but it dm preclude a church from being 
regaxded as in oonneotion with tiie Ghuroib of England if a fundamental nart m 
the eonstitation of such church is dedared to be that it will not reoogiuae the 
validify of the decisioiis of the King’s courts (JMcrrinwia v. WUlysiiliM (1882), 7 
App. Om. 484, P. 0.). 
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of its doctrines and tenets which is in fnndamental agreement with 
those of the Chnrch of England, and that any alterations made ace 
consistent with such declaration, but if a substantial element 
exists or is introduced in the constitution of a colonial church 
which is not merely incidental but conflicts with a snbstanti^ 
element in the constitution of the Church of England, the connec- 
tion with the Church of England as by law established is annulled, 
notwithstanding the affirmation in general terms of adherence to 
the faith and' doctrine of that Church (Q. Such a breach of con- 
nection does not necessarily preclude a continuance of inter- 
communion, provided no fundamental point of doctrine is 
involved (m). 

(l) Merrimafi v. Williama (1882), 7 App. Cae. 484, P. 0. The diocesan synod 
as the basis of the orgaiiisatioTi of a colonial church was instituted at Toronto 
and Melbourne in 18ol, at Adelaide in 1865, at Cape Town in 1856, at Auckland 
in 1867, in Sydney in 1866, and in Coloml>o in 1885. Synods are now 
established at the creation of every new see, and dioceses have in most cases 
been grouped together in provinces, and provincial synods have been instituted 
in Now Zealand in 1869, m Canada in 1861, in New South Wales in 1866, in 
South Africa in 1870, in Rupertsland in 1875, and in the West Indies in 1883, 
while general synods representing both provinces and independent bishoprics 
were created in Australia and Tasmania in 1872, and in the Dominion of 
I'Anada in 1893 (lloport of Joint Committee of (\)n vocation of Canterbury on 
position of the laity, 29th April, 1902). The basis of rei)reseritation in diocesan 
synods is the parish, the incumbent sitting ex officio and other representatives 
being elected. 

Such a synod, within the limits fixed by the ooustitution agreed on, has 
power to make rules for the regulation and discipline of the particular church. 
The constitution invariably provides that the choice of a new bishop bjr direct 
election or delegation lies with the diocesan synod (with provision in most 
cases for confirmation by the metroiK>litRn and the bishops of the province), 
and usually provides for the apiuiintment of standing committees of dergy and 
laity to act as ooiincils of the bishops, limited so as not to interfere with the 
performance of distinctively episcopal functions, and also for committees of 
triers, which under eyascopal presidency have power to determine questions 
relating to ecclesiastical offences. The constitution usually contains a specific 
declaration of principles and doctrines, which cannot be changed, designed to 
secure fundamental agreement with the principles and doctrines of the Church 
of England, and such declaration is now based on the resolution oommonly 
called the Lambeth quadrilateral ; soe note (A:), p. 485, anU. 

Whereby such a declaration accepted on a consensual basis as an unalterable 
part of the constitution of the church the particular church is brought into 
agreement with the principles and doctrines of the Church of England, such 
alterations of an incidental character as are rendered necessary by the law of 
the locality or result from a bond dde exercise of powers reserved in the con- 
stitution will not necessarily involve a breach of connoctien with Church of 
England {Merriman v. HV/i'ams, sujora, at p. 510). Where an alteration is 
proposed which is not within any powers expiessly provided by the consti- 
tution it can only be effectively carried out with the unanimous consent of 
the membeie of the church, and accordingly where it has appeared desirable to 
found a new and independent dioc^e out of a portion of the area included 
with^ the constitution of an existing church, the constitution of ench new 
diocese has been postponed until delegates representing all the members of 
the existing church have consented to the proposal. 

Where, fta in some cases, the constitution framed by consent has been given 
statutory ri^^ognition by inserted in the schedule of an Act of PariiameDt 
any subsisquerit niodificataon wiH also require statutory sanction. 

(m) See p. 365, nvte; Colonial Clergy Act, 1874 (37 ^ 38 Viot, c. *• 
[l}Uhpp) y, 01ad^onf (18^), L. 11. 3 Iilq. 1, 47. The Oiiircb of Setrth 

Africa remains in oommuolon with the .Church of England notwithstanding the 
broach connection afilrmed by the decision in Merriman v, JV'illiarM^ supra. 
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Sub-Sbot. 3.— J» Indiuy 

946* A religious establishment h maintained in Tndia for whfish 
provision is made out of the Indian revenues partly by statutory 
fbuthority and partly under the authority of the (Government of 
India acting under the sanction of the Secretary of State for India 
in Gounoil(n). Provision has been made for the maintenance and 
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support of the Church of England by royal letters patent issued 
in accordance with the provisions of statutes which imposed on the 
directors of the East India Company the duty of paying the salaries 
of three bishops and three archdeacons as soon as these offices had 
been created and filled by the Crown. The letters patent thus issued 
in the first instance erected one bishopric for the whole of the 
British territories in the East Indies and other parts within the 
Company’s charter, and one archdeaconry for the presidency of 
Fort William, one for the presidency of St. George, and one lor the 
presidency of Bombay (o), and subsequently erected bishoprics of 
Madras and Bombay^ subordinate and subject to the Bishop of 
Calcutta, who is Metropolitan in India subject to the general 
supervision and revision of the Archbishop of Canterbury for the 
time being, and to whom the Bishops of Madras and Bombay at 
the time of their consecration take the oath of due obedience. 
Each bishop can only exercise such ecclesiastical jurisdiction and 
episcopal functions for the administering of holy ceremonies and 
for the superintendence and good government of the ministers of 
the church establishment within his jurisdiction as were limited 
to him by the letters patent (p). 


(n) Matters relatiug to this religious ostabliHhiueut are dealt with in li.dia by 
an ecclesiastioal department the work of which is Bhared between the stipreuio 
and the local Governments. This establishment, which is not now oonfiniMi to 
the Church of England, is a development of the duty imposed on the liiast India 
Company by their charters to maintain one minister in every garri»ou and 
superior factory and to take a diaplain on every ship above iHK) tons. * The 
charters also pronded that no minister should be sent to the l^st Indies unites 
approved by the Archbishop of Canterbury or the Ihshop of i.ondou. (Charfer 
granted by AVilliam III. the East India Company, dated S* ^fcomber 6, 1698.) 

(o) East India Oompaiiv Act, 181«) (53 Oeo. 3, c, 155', hs. 49, 51, 62 ; 
Government of India Act, 1833 (3 & 4 Will. 4, c. 86), ss. 89, 92, 93, 94. Power 
having been expressly given by these Acts to vary the territorial jurisdiction of 
the bishops, it was considered so doubtful whether the Crown had power to 
vary the archdeaconries by patent that the law otheers advised that an Act 
ought to be passed for the purpose (Forsyth, Cases and Opinions on (!k>hstitu- 
tional Law, pp. 62, 0.3). 

( p) Government of India Act, 1838 (3 A 4 Will. 4, c. 85), ss. 92, 93.^ These 
limita were extended so as to allow anyone who exercises or has exercised the 
office of Bishop of Calcutta, Madras, or Bombay, upon the request and by com- 
mission under the hand and seal of a bishop of any diocese in England or 
Ireland with the consent in writing of the archbishop ove^ such diocese, to 
ordain any persons presented under the direction of the bishop of such dioc^o 
and to permim all other functions of a biBh<m within such diocese (Colonial 
Bishops Act, 1852 (16 A 16 Viet. o. 62), a. 1). The CJolonial Clergy Act, 1874 
(37 A 38 Viet. o. 77), s. 13, provides that nothing in the Blast India Comply 

1813 (63 Geo. 3, c. 158), and the Government of India Act, 1 833 (3 A 4 Wm. 4, 
OL 86), or in any letters patent issued as mentioned in the said Acts, shall j>revent 
any person who is or has been bishop of any diocese in Ij^a from pm6laptidng 
episcopal functions not extending to the exercise of jurisdiction in any^dmeose 
or reputed diocese at the request of the bilihop thereof, ^Rjo sunreiikie courts 
xeoaived under their charters (tee Olufetier dated 26tb March, Ii74^ aind note 
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The Orown has power by patent under the Great Seal to assign 
limits to the respective dioceses and to vary those limits from time 
to time {q\ If any person under the degree of a bishop resident 
in India is appointed to either of the bishoprics the Crown may by 
patent require the Archbishop of Canterbury to issue a commission 
to the two remaining bishops to consecrate such person to the office 
of bishop (r). 

In addition to the bishoprics thus established the Secretary of 
State for India appoints bishops to other dioceses («), and in some 
cases additional bishoprics have been endowed by the voluntary 
action of the Colonial Bishoprics Fund (t). The functions and 
territorial limits of the sees of these bishops have been defined in 
some cases by letters patent constituting the see and in other 
cases by agreement. 

Government chaplains are also appointed by the Secretary of 
State, and under his sanction allowances are granted to other 
clergymen to provide the ministrations of religion to British- 
born subjects of the Crown, and especially to soldiers and their 
families (u). 


theroon iu Belohambors, Buies and Orders, pp. 11, 12) juiisdiction to administer 
ecclosiastical law as then exercised in the diocese of London so far as the 
circumstances and occasions of the provinces and peoples should admit or require, 
and to procGod in all causes appertaining to tne ecclesiastical court against 
British subjects. This jurisdiction so far as it was purely ecclesiastical was 
repealed when the supreme courts were abolished and the high courts wore 
established, but the High Coui’t still issues special marriage licences authorising 
chaplains on the establishment to perfoiin the ceremony between the parties 
named, excepting that from and after the creation of the different bishoprics 
the coui'ts have ceased to issue such licences to chaplains of the Ohuron of 
England. 

{q) Oovormnent of India Act, 1833 (3 & 4 Will. 4, c. 85), s. 93. Australia and 
New Zealand were separated from the diocese of Calcutta in 1836. The Straits 
Settlomonts are excluded from the diocese of Calcutta by stat. (1869) 32 & 33 
Viet, a 88, and by an Order in Council of 8th October, 1869, were annexed to the 
dioeoao of Labuan (Parliamentary Paper, 1882, Cd. 3228, p. 61, Vol. 46, p. 637). 

(r) Government of India Act, 1833 (3 & 4 Will. 4, c. 85), s. 99. Allowances 
of stated amounts for the Bishops and Archdeacons of Calcutta, Bombay, and 
]Ma(lra8 wore provided for by statute, but these are all now open to review from 
time to time by the Sooretai*Y of State for India. Provision is also made by the 
Indian Bishops Act, 1842 (5 & 6 Viet, o, 119), and by statute for fuidough 
allowances, and by the Indian Bishops Act, 1871 (34 & 35 Viot a 621, for leave 
of absence on furlough or medical ceitificate ; see also stat. (1874) 37 & 38 
Viet. 0. 13. 

(«) A bishop so appointed derives no authority from any statute, and his status 
rv)gai'ded as a seiwant of the Qovomment is rather that of a superintending 
ohaplain. The appointments are made by patent, as in the cases of Eangoon, 
Lahore, Lucknow, and Nagpm, or by letters of licence to the Archbishop of 
Canterbury to consecrate, as iu the case of Travancore and Cochin, which was 
reganled as a foreign country. 

(f) The see of Colombo was formed in 1845, the sees of Lahore and Bangoon 
in 1677, the see of Travanoore and Cochin in 1879, and Ohota Nagpur in 1690. 
Iu 1893 the Bishop of Lucknow received by commission from the Bishop of 
Calcutta charge of the North-West Provinces, and by patent from the Crown 
oluirgo of Oudh, which had beeanadded to British India since the formation of 
the see of . Calcutta. The see of Tinnevelly and Madura was constituted in 
1896. 

(u) This pifevision is made not only for Anglicans, but also for Presbyteriaus, 
Wesleyaua, and Boman Catholics, ^e Qovemment of India Act, 1833 (3 A 4 
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947. The doctrine of the Ghnrch of England ihftt the supreme 
government of all estates, whether ecclesiastical or dvil, appertains 
to the sovereign ^wer, applies not only to the power of the Grown 
within the dominions of the Grown, bat also to the supreme govern- 
ment of a foreign State within that State, and accordingly the direct 
application of the supremacy of the King is expressly limited to the 
realm and his other dominions (v), and in territories subject to a 
different sovereign power the doctrine has no application, either 
direct or indirect, which would interfere with the exercise of the 
supreme authority of that power. 

In places outside the King’s dominions where the ministrations 
of God’s Word and of the sacraments according to the liturgy of 
the Ghurch of England are not forbidden, persons desirous of 
receiving those ministrations may form any organisation which is 
permitted by the law of the locality for that purpose, and may avail 
themselves of the existence and co-operation not only of organisa- 
tions and societies expressly associated with the Ghurch of England, 
but also of the sovereign power having supreme authority in the 
locality, and of other churches in communion with the Ghurch of 
England, provided such assistance and co-operation do not involve 
dissociation from the Ghurch of England as by law established 
in England {w). 

948. A priest of the Ghurch of England, while expressly autho- 
rised to preach the Word of God and to minister the sacraments in 
the congregation where be shall be lawfully appointed, is at the 
same time ordained for the office and work of a priest in the Ghurch 
of God without any limitation (x), and he is therefore justified in 
carrying on his work as a priest in any congregation which accepts 
his ministrations and is not under the jurisdiction of any duly 
appointed bishop without any express appointment thereto, pro- 
vided that his BO doing is consistent with due obedience to his 
ordinary and other chief ministers to whom is co nmitted the 
government over him and with due diligence in serving the cure, 
if any, committed specially to his charge, and that he has at his 
ordination duly complied with the canonical requirements in lespoct 
of the title of such as are to be made ministers (a). 


Will. 4, o. $5), 8. 102f provided that two of the chaplaine in each of the 
^^residencies must be ministers of the Ohurch of Scotland and that nothing in 
the Act should prevent grants being made to any other sect, persuasion, or 
community of CnriatianB for instruction or for the maiuteuanoe of places of 
worship. The rules regulating the nomination and appointment of chaplains 
of the Ohnroh of England require that candidates shall be approved by the 
Bi^op of London. Candidates for appointment to the Church of Scotland 
.estabuishment must be recommended by the General Assembly’s Committee on 
Indian OhaiidieB. 

(«) Articles of Helicon, 

(w) As to the assistance to be given to and derived from cfaurahes in essential 
agreement with the ^uroh of England in other countries, see the Report of the 
Isunbeth Conference, 1908, pp. 109 — 182. 

(x) Form for the Ordering of Fneste, 

(a) See p. 049, post. 
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949 . The Bishop of London, or any other bishop appointed by 
him, has power to admit to holy orders subjects or oitizeng of 
countries out of His Majesty's dominions, without their takinj; the 
oath of alle^ance, for the purpose of ministering to persons inhabit- 
ing and residing in such countries who profess the public worship 
of God according to the liturgy of the Church of England and 
desire that the Word of God ana the sacraments shall continue to 
be ministered to them according to that liturgy by subjects or 
citizens ordained according to the form of ordination in the Church 
of England (?>). 

950 . In order to meet the needs of citizens of foreign countries 
residing abroad who profess the worship of God according to the prin- 
ciples of the Church of England, and who, for the purpose of providing 
a regular succession of ministers for the service of their church, are 
desirous of having citizens of those countries consecrated bishops, 
provision has been made that, without any licence or mandate for 
election having been obtained, the Archbishops of Canterbury and 
York, together with such other bishops as they call to their 
assistance, under His Majesty's licence naming the person to be 
consecrated may consecrate British subjects or the subjects of any 
foreign State to be bishops in any foreign country without requiring 
such of them as may be subjects of a foreign State to take the oaths 
of allegiance and supremacy and the oath of due obedience to the 
archbishop (c). Bishops so consecrated may exercise, within a^eh 
limits as may from time to time be assigned for that purpose in 
such foreign countries by His Majesty, spiritual jurisdiction over 
the ministers of British congregations of the Church of England, 
and over such other Protestant congregations as may be desirous of 
placing themselves under bis or their authority (d), and the name 
of the church in which the bishop is appointed is certified to each 
bishop by the archbishop who consecrates him (e). This is the 
procedure followed where no part of the bishop’s jurisdiction is 
within the realm (/*). In other cases a bishop having a diocese 

(h) Oidiiiation of Aliens Act, 1784 (24 Geo. 8, boss. 2, o. 35b 

(c) Bishops in Foreign Countries Act, 1841 (5 Viet, o, 6). Tnis Act, commonly 
caned the Jorusalem Bishopric Act, was passed in order to facilitate the 
appointment of a bishop in Jerusalem, for which an endowment was provided 
by agreement between the Q\ieen of England and the King of Prussia. The 
powers ^ven by the Act have "^en used in relation to the consecration of 
bishops for service entirelj^ in foreign parts, and the licence for the consecration 
specifies the territonal limits of the juiisdiotion. If it becomes desirable to alter 
these torritoxial limits while the see is full, a fresh warrant specifying the new 
limits of the jurisdiotion is issued imder & 2 of the Act. 

(d) Ibiih, 6. 2. 

(e) 1 hid., 8 . 6 . When a bishop is consecrated by the King’s licence with the 
intent that he shall eicercise the episcopal office in one of Hia Majesty’s posses- 
sions abroad, but no particular possession or territory is mentioned in the 
licence, it Is usual for the Archbishop of Oanterbu^ to issue to the bishop a^ 
commission assigning a sphere of action, but the biimop is not entitled to any 
territorial designation nor to ^ addressed as Lord Bishop. In such oases 
bishops oommonly adopt a territorial designation for oonvemenoe of reference, 
but this is luot officially recognised, and the biriiop riiould be described as 

the Bight Beverend Bishop (Parliamentary Paper, Od. 1882, 8228> p. 

Vol.46,n.638). \ 

(/) where no part of a bishop's jurisdiction is within the realm he is styled 
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within a eolony or dependency is pven a spiritual sphere outside Siov, Y. 
the colony with the approval of the Crown, and tins may be done Thedhiheh 
by a commission from the Archbishop of Canterbury naming the of Sniwd 
additional jurisdiction (g). When a bishop already consecrated is 
appointed to serve in a foreign country, any territorial limitations 
of his jurisdiction are defined by warrant from the Crown if he has 
been consecrated under the Jerusalem Bishopric Act (ft), or if not 
so consecrated, then by the Archbishop of Canterbury with the 
consent Of the Crown and in consultation with the society pr body 
providing the endowment when submitting the appointment to the 
Archbishop of Canterbury for his approval. 

In some cases the representatives of existing churches of the Ohuroh 
Anglican Communion in a foreign country have entered into an formed in 
agreement for the formation of one church out of the existing 
bodies (i), but a church so formed has no legal basis beyond that 
which is derived from the agreement and such sanction as is given 
by the laws of the particular country. 


Part III. — Ecclesiastical Courts. 

Sect. 1. — Origin and llutory. 

Sub-Sec3T. 1 . — CourU in Pre-Norman Times, 

961. Previously to the Norman Conquest the principal civil and Thecount.t 
ecclesiastical court in each county in England was the county 
court, which was of great power and dignity and was held twice a 
year. In it the bishop of the diocese and the alderman or, in 
his absence, the sheriff of the county, sat as presidents, and had 
cognisance over all ecclesiastical and civil causes and controversies 
arising in the county (a). 

There was also in each hundred of the county a .linor court The hundred 
called the hundred court, in which the lord of the hundred and 
the bishop or archdeacon presided. These courts were held more 


Bishop in . Where the part of his jurisdiction “from which ho derivoa 

Ins litl^ is within the realm he is styled Bishop of . 

(^) This course was followed in 1906, when the Bishop of Victoria, Hong 
Kong, was given a spirilual sphere outside that colony. 

(h) See note (c) on p. 498, anU, 

(t) An Anglican Church in Japan with a title meaning *' The Holy Oatholio 
* ’hurch of Japan ” has been formed on the basis of an apeeinent between 
the four English and two American bishops of the Anglican Communion 
working there and is provided with a constitution and canons and a triennial 
synod. 'The bishops and representative clergy and laymen of churches of 
, the Anglican Communion in China have also agreed at a conference held in 
April, 1909, on the constitution of a church of the Anglican Commnnion to be 
called by a title meaning ** The Holy Catholic Church of Ohina,*^ which Has 
beeih i4fdln^' td the authorities of the Ohdtth of England, the Episcopal Church 
of the Hnited States, and th^ Church of England in Canada for provisioUal 
•ancfieii. , ™ ^ 

(rf) Johnsen, Ecclesiastical Laws, Part X; Preface, p. xxxii. ; 3 Bl. Own. 61 ; 
Bonii ^lesiastic^ Law, Vol II., pp. 31 
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frequently, and had cognisance of eccIesiaBtical as well as civil 
causes arising within the hundred (b). 

From these courts there appears to have been an appeal to the 
King in bis court of nobles ((?). 

Sub-Sect. 2 . — Courta after the Conquest, 

952. During the earlier years of his reign William L established 
and confirmed the laws of Edward the Confessor and of his other 
predecessors as binding throughout England. He also recog- 
nised the validity of the decisions and proceedings of the county 
courts and hundred courts, subject to an appeal to the King {d). 
But about the year 1085, William, by a charter made in a 
common council of the chief men of the kingdom, separated 
the ecclesiastical courts (e) from the civil courts, and prohibited the 
bishops from sitting as judges and the clergy from being suitors in 
the civil courts, and ordered all ecclesiastical causes to be tried in 
Church courts (/). The courts of the archdeacons, bishops, and 
archbishops date from this period (g), 

963. Appeals from the ecclesiastical courts to Borne were first 
recognised in the reign of Stephen {h). But in 1164 the Constitu- 
tions of Clarendon prescribed that appeals from the archdeacon 
ought to proceed to the bishop, and from the bishop to the arch- 
bishop, and, in case of the archbishop failing to give justice, recourse 
must last of all bo had to the King, so that by his precept the 
controversy might be ended in the court of the archbishop, and so 
that it ought not to proceed further without the assent of the 
King(i). This course of appeal was re-enacted at the Eeformation 
in 1532, and again in the following year, when appeals to Rome 
were finally prohibited, and it was laid down that for lack of justice 
in the court of an archbishop the parties aggrieved might appeal to 
the King in his court of Chancery, and that in all other cases, 
where an appeal had formerly been made to Borne, it should 
thenceforth be made to the King in Chancery (k). 


(h) Bum, Eodesiastioal Law, Yol. 11., p. 31. 

(f) Ihid.t VoL I., p. 67 a. 

(d) Freeman, Norman Conquest, Vol, IV., pp. 324 et eeq. This state of 
things was temporarUy revived hy Henry 1. (4 Co. Inst. 260 ; 3 Bl. Com. 63). 

(e) The eoolesiasticd courts are also called spiritual courts {Articuli Cleric 
1315 (9 £dw. 2, stat. 1), o. 6), or ooui'ts Christian (I Bl. Com. 83 ; 3 Bl. Com. 
64). 

(/) Freeman, Norman Congest, Vol. IV„ m. 391, 892 ; 3 Bl. Com. 62, 63. 
See Spelman, (^noilia, Vol. pL, p. 14, whereby it appears that William 1. 

Commuxfi Oonoilio, et Conoilio Archiepiscoporum et episooporum et abbatum 
et omnium prinoipum regni,*’ instituted the courts for holdhig pleas of eoolesi- 
astical causes, to besenarate and distinot from those courts that had jurisdiction 
of civil causes. For the original charter, see 4 Co. Inst. 259 ; Wilkme, Concilia, 
VoL 1*« pp« 368, 369 ; Bum, Eoclesiastioed Law, Vol. II., p. 34. 

fpl 4 Co. Inst 260 ; 3 Bl. Com. 64, 66. 

Bum, Eodesiastioal Law, Vol II., p. 36. 

(«) Cionstitations of Clarendon; chap. viii. (Stubbs, Select Gharters, p. 133). 

(A) Stat. aA32) 24 Heou 8, o. 12, ss. 3. 4 ; stat (1633) 26 Hen. 8, o. 19* 
•B. 4—6 ; rwham v. Tsmplar (1820), 3 Phillim. 223, 241 et ew. The appeal in 
certain cases touehing the Eiug to the Upper House of the Oonvooation of the 
provinco given by stat (1632) 24 Hdi. 8, o. 12, s. 4, appears to have been taken 
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964> Do^ to the middle of the seventeenth eentnry the courts 
of the archdeacons (0 took a great part in the exercise of the 
jurisdiction of the ecclesiastical courts, and particularly as regards 
their disciplinary powers over the laity. In fact, down to that 
time it was usual to try causes in matters ecclesiastical arising 
within an archdeaconry in the archdeacon’s court (m). 

The archdeacons have been by custom generally entitled to 
appoint a person to peside for them in their courts, who is called 
the archdeacon’s official. Where the archdeacon was not entitled 
to appoint an official he presided in the court himself (n). 

Archidiaconal courts have now practically fallen into abeyance, 
owing in part to the withdrawal of many matters from the juris* 
diction of the ecclesiastical courts during the nineteenth century (o), 
and in part to the fact that the consistory court of the diocese had 
concurrent jurisdiction with the archdeacon’s court, and that 
appeals lay from the archdeacon’s court to the consistory court (p). 
Consequently the promoter of a suit usually preferred to exercise 
his option of commencing his suit in the higher court, thereby 
saving the costs and delay of an appeal. 

The only judicial duty which an archdeacon or his official now 
performs is to try a lay church clerk, chapel clerk, or parish clerk 
charged with neglect or misbehaviour in his office, or with mis* 
conduct unfitting him to exercise the office, and upon satisfactory 
evidence to suspend him, or to remove him from his office ( 9 ). 

Sub-Sbot* 4 . — Court of Delegatu, 

955. Until 1883 the Court of Delegates was the court for hearing 
appeals to the King in Chancery brought from an archbishop’s 
court for lack of justice in that court (r). It was so called because 
the judges in it sat by virtue of the ffing’s commission under the 


away, at any rate in all matters now of eoclesiaBtical coin^isance, by stat. 
26 Hen. 8, c. 19 (1538), ss. 4— 6 (C/or6am v. ExeU^r (Bishop) (18j0), 15 Q. 13. 52; 
Re Qorham v. Exeter (Bishop), Ex parte Exeter (Bishop) (1850), 10 0. B. 102; 
Re Oorham v. Exeter (Dishorn (1850), 5 Exoh. 630), 

(l) As to archdeacouB ana their visitatorial and other fanctions, see Ayl. Par. 
95 et aeq, ; and pp. 436 et seq., ante, 

(m) Chivarion v. Trudgeon (1620), 2 Boll. Bep. 150; 3 Bl. Com. 64 ; Bum, 
Roclesiastical Law, Yol. I., p. 97; Yol. II., p. 30 g; Hale (Archdeacon), 
Precedents in Causes of Office against Churchwardens, pp. 77 et seq. ; Hale 
(Archdeacon), Precedents in Criminal Causes, pp. 145 et seq. A faoulty was 
granted in the court of the Archdeacon of Canterbury in 1704 (8t John*s, 
Margate (Churchwardens) v. Parishioners (1794), 1 Hag. Con. 198). The jurisdic- 
tion of archdeacons was spraally reserved by the Constitutions of Clarendon, 
chap. vi. (Stubbs, Select Charters, p. 132), and by the Ecclesiastical Commis- 
sioners Act, 1836 (6 & 7 Will. 4, o. 77), s. 19. 

(n) Ayl. Far. 97, 99, 161 ; Bum, Eodesiastical Law, Yol. L, p. 97. 

(o) See p. 505, nost A piooeedinp; to oomuel a person to take upon himself 
the office of chui^waxden could be mstitated in the archidiaeonal court (Adey 
V. Theobald (1836), 1 Curt 447). 

(p) Steward v. Bateman (1842), 3 Curt 201, per Sir Hb&BXRT Jzunm FOST, 
at p. 207. 

M Leoturers and Parish darks Act, 1344 (7 A 8 Yict. c. 59], s. 3* 

(f } See p. 600, ante. 


830T,1. 

Origtaand 

Hlitoyt 

Early 

iaitediotioa. 


Present 

juriidiotlon. 


Appeals to 
the Court of 
Delegates. 



Ecclesiastical Law. 


SOS 

8aoT. 1. 
Origin And 
History. 

Juriidictioii 
of Gout 
of High 
Commission. 


Adrocates In 
ecclesiastical 
couts. 


great seal (a). It was superseded on the 1st of Febrtwry, 1888, by 
the present system of appealing to the King in GonnoU (b)» 

Sttb-Seot, fl . — Court of High Commionon. 

956 . Between the years 1658 and 1640 there existed a Court of 
High Commission in causes ecclesiastical, with power to visit, 
reform, redress, order, correct, and amend all such errors, heresies, 
schisms, abuses, offences, contempts, and enormities whatsoever, as 
by any manner of spiritual power, authority, or jurisdiction could 
or might be lawfully reformed, ordered, redressed, corrected, 
restrained, or amended (c)« 

Sxjb-Skct. 6 . — Advocates* 

967 . The bishops, as their duties increased, found it necessary 
to delegate their judicial and administrative powers to be executed 
by persons learned in the civil and canon law, under the names of 


fa) Burn, Ecclesiastical Law, Vol. I., p. 61 ; VoL II., p. 140. The Act for the 
Submission of the Clergy (stat. (1533) 25 Hen. 8, o. 19) provided that upon all 
appeals from the court of an archbishop for lack of justice, a commission should 
be directed under the great seal to such persons as should be named by the 
King, like as in case of appeal from the Admiral’s Court, to hear and deEnitively 
determine such appeals and the causes and circumstances concerning the same ; 
and that such commissioners should have full power and authority so to hear 
and definitively determine the same, and that such judgment or sentence, as 
the commissioners should make and decree, in and upon any such appeal, should 
be good and effectual and definitive, and no further appeals should be had or 
made from the commissioners for the same {ibid., s. 4). 

The commissioners were usually some of the lords spiritual and temporal, 
and one or more of the twelve judges, and one or more of the doctors of civil 
law (3 Bl, Com, 66). Notwithstanding the provision in the above-mentioned 
Act of Henry VLtl., as to the finality of their juilgraents, a commission of 
review, on a petition to the King in Council, was sometimes granted under the 
great seal, appointing now judges, or adding more to the former judges, to 
revise, review, or rohoar tbo cause where it was apprehended that they had been 
led into a material error 67 ; Burn, Ecclesiastical Law, Vol. I., p. 62). 

(*) Privy Oottncil Appeals Act, 1832 (2 & 3 Will. 4, c. 92); see p. 511, 
posL 

(c) Stat. (1559) 1 Eli7/. c. 1, s. 18 (Euffhoad’s edition) ; 4 Co. Inst 324 et seq. 
By stat. (1559) 1 Eliz. c. 1, s. 18 (Euffhead^s edition), the Quoon and her 
successors were authorised to issue commissions by letters patent under the 
Great Seal of England to various persons, being natural bom British subjects 
chosen by herself and her successors, as often and for so long a time os she and 
her suooessors should think meet and right for the purpose of exercising all 
manner of jurisdictions, privileges, and pre-eminences in any wise touching or 
concerning any spiritual or ecclesiastical jurisdiction, within the realms of 
. England and Ireland or any other of the Queen's dominions, and with the powers 
mentioned the text, l^hese oommissions, whether temporary, and intende<l 
only for some particular occasion, or permanent, such as that which developed 
into the Court of High Commission, constituted during the reigns of Elizabeth, 
James I., and Charles I. the regular mode in which the Koyal supremacy in 
matters eoolesiastical was exemwed. and enabled the Sovereign to govern" the 
Ohurefc with the aid of the Privy Council alone, independently of Parliament. 
Stat; (1640) 16 Car. 1, o. 11, s. 3, ^pealed the enactment of stat. (1559) 1 Eliz. 
c. 1 , which authorised the Court of High Commission ; and s. 5 enacted that no 
new court should be erected or ordained within the realm with the like power, 
jurisdiction, or authority as the High Cominission Court. These provisions, 
abolishing that court, were oonfirmea by Ittat. (1661) 13 Car. 2, stat 1, o. 12. 
•8. 3, 4. 
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official principal and vicar-geueral (d). and the n ^ 8 bot. i. 

of qoahfying for practice in the ecclesiastical coorts^ led to tl^ Origbiand 
formation of a society of civilians, or persona learned in the dml History, 
law, who, after having taken the degree of doctor pi lawB in 
Universities of Oxford or Cambridge, and having studied the canon 
and civil law for five and latterly for three years^ were admitted 
by the Archbishops of Canterbury to the Doctors’ Commons Bar, 
and to practise as advocates in the ecclesiastical courts («)» Until 
1546, chancellors, registrars, and other officials of ecclesiastical 
courts were obliged to be in minor orders (/). 

In 1768 a royal charter was obtained, by which the then Dootortof 
members of the Society of Advocates and their successors were Law. 
incorporated as a college under the name and title of The College 
of Doctors of Law exercent in the Ecclesiastical and Admiralty 
Courts.” The dean of the arches for the time being was president 

[d) Burn, Eccleaiastical Law, Vol. L, p. 289. Tho two offioee have been 
usually combined and held by the ohanoellor of the diocese (ihid. See p. 412, 
ante). 

(s) Ayl. Par. 53 H aeq.; Bum, EcclesUstical Law, Vol. I., pp. 2 H atq*; 

Phillimore, International Law, Vol. I., Preface, pp. xxy. et aeq. It was not 
unusual for candidates for this Bar before their admission to study civil law at 
the University of Paris for two years, and afterwards the canon law at the 
University of Bologna for the same period. As to proctors, see note {q), pp. 515, 

516, poaL 

(/) In 1545 these offices were thi'own open to laymen, whether mojTied or 
unmarried, provided they were doctors of civil law (stat. (1545) 37 Hen. 8, o. 17). 

The fact of the advocates being the only members of tho English Bar who 
were convorsant with the civil law led to tlieir being admitted by the judge of 
the Admiralty Court as advocates in that court, and to the Lord 'High Admiral 
of England selecting a civilian to preside as judge in the Admiralty Court and 
in the prize court in time of war, and to his appointing a civilian to be 
judge advocate-general for the Grown in all admiralty and prize cases (3 Bl. Com. 

69, 108). 

Lord Campbell, in his Lives of the liord OhancelloT8(yol. 1., p. 411), observes 
that success at the civilian Bar frequently led to momotion in Otiuroh and State. 

During the seventy years prior to the reign of Henry VIII. f. »ur of the Arch- 
bishops of Canterbury — namely. Archbishop Kempe, Arohbisho;> Stafford, Arch- 
bishop Morton, and Archbishop Warham — had been in large practice at the 
Doctors’ Commons Bar ; and the first two had been Dean of tlie Arches (Hook, 

Lives of the Archbishops of Canterbury, Vol. V., pp. 134, 135, 192, 193, 389 ; 

Campbell, Lives of the Lord Chancellors, Vol. I., pp. 411, 422), Down to the 
reign of ElizabeUi the advocates resided and practised at Amen Corner, olose 
to St. Paurs Churchyard ; the Consistory Court of London ^ing held in the 
Cathedral of St. Paul’s. In 1667 some of the members of their body purchased 
a site on the opposite side of St. Paul’s, upon which they erected, at their owu 
cost, houses for the residence of the judges and advocates, and suitable buildings, 
which were kno.wn os Doctors’ Commons, for the ecclesiastical and admiralty 
courts, in which these courts were held down to 1858. The property was vested 
in trustees subject to a proviso that, if their Bar was ever thrown open or 
dissolved, the college property was to be sold and divided equally amongst the 
advocates of that (Bum, Ecclesiastioal Law, VoL I., p. 5). 

In the reign of Junes L, about the year 1604, membm of the common law 
Bor haying proposed in the House of Commons that they should be allowed to 
practise in the ecclesiastical courts, the mdvooates petitioned ihe King to aothorisa 
some member of the Government to protect their interests. The King thcwec^Km 
granted by royal cffiarteis to each of Uie .Universities of Oxford and Ckiinbridge 
the right of returning two members to the House d Commons, and thoy were 
admonished by those charters to select each as were skilful in the Imperial 
laws (PhilUmore, International Law, YoL L, Preface, pp^ xxvii., xxviii). 
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of the college (g). On the creation of the Court of Probate and 
the Court for Divorce and Matrimonial Cauees in 1857 (h), power 
was given to the college to dispose of their property and surrender 
their charter (t) ; and acco>'dingly in 1865 the property was sold 
to the Metropolitan Board of Works, and the purchase-money was 
equally divided among the existing members of the college. 

It has since been held that a barrister can practise in the 
ecclesiastical courts (k), and in 1877 solicitors were expressly 
empowered to do so (f). 

Sub-Sect. l.—Jurudidicn, 

958 . The ecclesiastical courts, soon after their separation from 
the civil tribunals, claimed exclusive jurisdiction ov«i all offences 
committed by clerks (m). But this claim was negatived in 1164 by 
the Constitutions of Clarendon (n). The matters of ecclesiastical 
jurisdiction as recognised down to the nineteenth century were 
of two kinds, criminal and civil. Their criminal jurisdiction 
extended to all offences of the clergy and of churchwardens in con- 
nection with the duties of their office, and to those crimes or 
offences of the laity which by the laws of the realm were of 
ecclesiastical cognisance, such as heresy, adultery, incest, fornication, 
simony, brawling in church or churchyard (o), defamation (p), and 
some others wherein their proceedings were Pro reformatime 
morum et pro salute animte (g). The civil causes committed to their 
cognisance, wherein the proceedings were Ad instantiam partis, were 
ordinarily causes of matrimony and divorce, testamentary causes 
and the incidents thereto, such as the probate of wills and testa- 
ments, and grants of administration, and controversies touching the 
same, and touching legacies, tithes, rights of institution and induc- 
tion to ecclesiastical benefices, oblations, obventions, dilapidations, 


(47) Biirji, EooleBittstical Law, Yol. I., p. 5. 

()i) Court of Probate Act, 1867 (20 & 21 Viet, c, 77) ; Matrimonial Causes Act, 
1857 (20 & 21 Viet. c. 85). 

(i) Court of Probate Act, 1857 (20 & 21 Viet. o. 77), as, 116, 117. 

(k) Mouiicey ▼. Bohinaon (1867), 37 L. J. (ECOL,) 8. 

(l) Solicitors Act, 1877 (40 & 41 Viet. c. 25), s. 17. 

(m) Stubbs, Constitutional History, Vol. I., p. 463; Vol. HL^ p. 343. 

(n) These (jonstitutions laid down, among other things (chap, i.), that disputes 
concerning advowsons and presentations to churches, whether between laymen, 
or between laymen and clerks, or between clerks, must be settled in the Hinges 
court, and (chap, iii.) that clerks accused and charged with any matter, being 
summoned by the King’s justice, should come into his court, to answer there 
concerning, that upon which it should seem right to the King's court that 
answer should be made there, and in the eccleBiastical court concerning that 
which should seem right to bo answered there; so that the King’s justice should 
send into the court of hol^ Church to see in what manner the King should be 
treated there ; and that if the clerk should have been convicted or have con- 
f eased, the Church ought not to defend him any longer (Stubbs, Select Charters, 
pp. 129, 132). 

(o) Stat. (l661) 6 & 6 £dw. *6, o. 4; Bum, Ecclesiastioal Law, Vol. L, 
pp. 390 et seg. 

( p) Stat. Cfircumepecte agoHi (1286), 13 £dw. 1 ; Bum, Ecclesiastical Law, 
Vol. II., pp. I26eteeq. 

(q) Stat. Optewnepecte agoHs 0 * 86 ), 13 Edw« 1 ; Hale, 0. L,, 2&d ed., p* 81 ; 
Bum, EculeaiastiGai Law, Vel« ll., p. 39. 
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the reparation of churches and chancels^ matters of church rates, i. 

pensions^ procurations, and other matters of a spiritual or ecclesias- Origin and 
tical nature the cognisance whereof did not belong to the commoq ffishny. 
law courts of England (a). 

959. Daring the nineteenth cental^ the jariadiction of the ecclesi- CmMlmeat 
astical courts was considerably curtailed. Their cognisance of cases 

of defamation was taken away in 1855 (6). Two years later their 
jurisdiction in testamentary matters and in cases of intestacy 
was transferred to the Court of Probate which was then created (c), 
and their jurisdiction in matrimonial causes was transferred to the 
newly-established Divorce Court (d). In 1860 their power of 
trying and punishing lay persons for brawling in a church or 
churchyard was abolished, without prejudice to their jurisdiction 
over clergymen for a similar offence (^). And their power of 
correcting lay persons who are guilty of moral offences has fallen 
into desuetude, and has been judicially declared to be inconsistent 
with modern custom and opinion (/). 

Sect. 2. Present Constitution. 

Sub-Skot. 1. — Diocesan Courts, 

960. Every archbishop and bishop has a court for the Irial of consiBtory 
ecclesiastical causes within his diocese, called the consistory court*, 
court (g), or in the diocese of Canterbury the commissary court (A), 

which is held by his chancellor as his oflBcial principal (i) in his 
cathedral church, or before his commissary (k) in places of the 
diocese remote from the episcopal consistory, so that the chancellor 
cannot call them to the consistory without great trouble and 
vexation. Such commissary is called commuearius foraneus ({)• 

(a) Stat. Circumspecte a^is (1285), 13 Edw. 1 ; sUt. (1532) 21 Hen. 8, c. 12, 

B, 1 ; Hale, C. L., 2nd ed., p. 31 ; Burn, EcclesiaBtical Law VoL II., p. 39; 

TVinchesier^s (Dishop) Cass (1596), 2 Co. Rep, 38a, 45 a; LinruU v. Ounn (1867), 

36 L. J. (eccsl.) 23. 

(h) Ecclesiastical Courts Act, 1855 Q8 d: 19 Viet. c. 41). 

(c) Court of Probate Act, 1857 (20 & 21 Viet. c. 77), ss. 3, 4. 

(d) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), ss. 2, 4. But the Act 
did not affect the granting of marriage licences (tbid., s. 2). 

(e) Ecclesiasticid Courts Jurisdiction Act, 1860 (23 A 24 Viet c. 32), s. 1. As 
to brawling, see p. 663, post ; and title Cbiminal Law akd Peoceduke, 

VoL IX.. p. 478. 

(/) PhtUimt^e ▼. JIfacAon (1876), 1 P. D. 481, per Lord Pewzanob, at p. 487. 

(v) The name is derived from the time when the bishop presided in it and 
had some of his clergy as assessors and assistants (Bum, ^clesiastioal Law, 

VoL n., p. 12). 

(h) Tnst. 172 ei seq. 

(t) Ayl. Par. 160; Thorps ▼. ManssU (1810), 1 Hag. Con. 4, n. As to 
diooesao chancellors generally, see p. 412, ante; and as to their functions 
• as the vioars-general of the bishops in nou'contentioua matters, such ae 
the granting of marriage licences, see pp. 701 et se^,, posU and the admission of 
churchwardens in the year of the bisne^’s visitation of his diocese, see p« 465, 
ante; see Ayl. Par. 160; Thorps v. Mansdl^ supra. The court is held either 
in ^e cathedM church or in some other oemvenient place in the diocese (Bum, 

Boelerisatioal Law, Vol. II., p. 12). 

(« A v. Tharogood (1840), 12 Ad. A 0. 18S, 196 d ssq. 
i Co. Inst. 538 ; Canbues Eoolesiastici (1603), 125. 
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In some dioceses the chancellor is also entitled to hold his 
consistory court in any church in the diocese in 'which by statute 
or custom there is a consistory court (m). 

961. The chancellor acts in the court as an ordinary (n) or 
independent judge, according to ecclesiastical law, uncontrolled by 
the bishop, and with no special instructions from him (o). His 
powers are conferred by the letters patent of his appointment, in 
which the jurisdiction delegated by the bishop to him is specifically 
set out (p) ; and in some of the letters patent the right is reserved 
to the bishop to sit in the court to bear certain cases (g). There 
is no appeal from the chancellor to the bishop (r). 

The processes of the consistory courts generally run in the name 
of the bishop of the diocese, but are issued under the chancellor's seal. 
When the processes do not run in the bishop’s name, they run in 
the chancellor’s name, as the official principal of the bishop, and 
are also issued under the chancellor’s seal. In either case the seal 
must, in the Province of Canterbury, be attested by an ecclesiastical 
notary, which the registrar of the court always is ; in the Province 
of York it may be attested by a notary public (s). 

The chancellor as a judge being independent of the bishop (£), 
he may hear and determine in the consistory court a cause in 
which the bishop is himself interested (u). 

962. Cases under the Church Discipline Act, 1840 (a), are 
generally sent by the bishop by letters of request (6) direct to the 
provincial court, to be tried there without being first tried in his 
consistory court (c). 

963. Cases under the Clergy Discipline Act, 1892(d), may be 
tried in the consistory court before the chancellor or before a 

(m) Thus, in the diocese of Hereford, in addition to the consistory court in 
Hereford Cathedral, there is by custom an ecclesiastical court in the parish 
church at Bridmorth, and there ia by statute another consistory court. In the 
diocese of Chichester the consistory court for the archdeaconiy of Chichester is 
in Oliichoster Cathedral, but that for the archdeaconry of Lewes is in the 
church of St, Michael, at Lewes. And, j^nerally, the chancellor, for the con- 
venience of the parties to a faculty suit, may direct a court to be held in the 
parish church to which it relates, and may there take the evidence of witnesses 
produced and hear the case argued, and may with the concurrence of all parties 
to the suit, on the oondusion of the case, deliver his judgment there. 

(71) Ex parte Medwin (1853), 1 E. & B. 609, 616. An ordinary is so 
called iu occlesiastioal law qiiia hah^ ordinariam juriadictixmem in jureproprio et 
men per deputationem (Oo. Litt. 96 a). 

! o) Ex parte Medptn, eupra, at pp, 615, 616. 

p) Tim,, at p, 9 614; Davey v. FTinde, [1901] P. 95, 122 ei eeq. ; TL v. 
Trietram, [1902] 1 K B. 816, 0. A. 

Ij) J!?, V. Trietram^ evpra, 

Ayl. Par. 163; Ex parte Medwin, Bupra, at p. 615. 

'si Ayl. Par. 383 ; Gib, Cod. 986. As to notaries, see title Notawes. 

If) Ex parte Medwin, eupra^ at p. 616. 

w) Lin^In {Bishop) 1 Vent 3; Ex parte Medwin^ supreL 

a> 3 & 4 vict. c. 86. . 

(5) Bum, liodleaiastical Jpaw, Vol. HI., p. 224; Burgoyne v. Free{lB25), 2 
Add. 405. 

(c) See Church Discipline Act 1840 (3 &.4 Viet. c. 86), s. 13 ; and see p. 526, 
poet. 

(d) 55 & 66 Viot. 0 . 32 ; see p. 522, poH, 
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deputy-chancellor appointed by the bishop, being a barrister of 

not less than seven years’ standing or the Holder of a judici^ Preseut 

appointment («). If any question of fact (other than the fact of the Coustttii* 

conviction of the defendant by a temporal court) is to be determined, 

and either party so requires, five assessors chosen in the prescribed 

manner (/) are to be members of the court, and the question of fact 

must be determined in the prescribed manner XjSf)- 

964. The special importance of the Consistory Court of London (A) Oomistorj 
has been recognised by the express statutory authority given to the 


(«) Clergy Discipline Act, 1892 (55 & 66 Yiot c. 82), ss. 2 (e); 10 (5). 

(/) A body of assessors axe elected every ihxee years, three by the members 
of the cathedral church of the diocese from their own number, four by the 
beneficed clergy of each archdeaconry in the diocese from their own number, 
and five from the justices of the county by the court of quarter sessions of each 
county wholly in the diocese and of suoh of the coimties partly in the diocese 
as are prescribed by rules made under the Aot {ibid,, b, 3 (1); Clergy Discipline 
llules, 1892, rr. 21, 22, Schedule (Statutory Hules and Orders Bevised, Yol. lY., 
Ecclesiastical Oouii;, England, pp. 66, 81) b The consent of an assessor to serve 
is obtained before he is elected, and if an amessor ceases to be one of the body 
from whom he is elected, or resigns or dies or becomes incapable of acting, the 
chancellor may declare a vacancy, and thereupon the vacancy may be filled by 
another election (Clergy Discipline Act, 1892 (65 & 56 Yict. o. 3i), s. 8 (2) ; 
Clergy Discipline Rules, 1892, r. 23 (Statutoiy Rules and Orders Revised, 
YoL 1Y., Ecclesiastical Court, England, p. 66) ). When the presence df assessors 
is required, three clergymen and two laymen are chosen by ballot out of the 
assessors on the list, and the assessors chosen are bound to attend when 
required ; and if anyone fails to attend, he is disqualified from acting or being 
again elected as an assessor, and the chancellor is to declare a vacancy, which 
is to be filled by a new election. But if any assessor is objected to by either 
party on grounds approved by the cbanceUor, he is to be discharged from 
serving, and if for any reason the requisite number of assessors is not obtained 
before the trial, the cnancellor, if there is time, is to cause a clergyman or lay. 
man, as the case may require, to be chosen from the list of assessors by another 
ballot, or, if there is not time, is to appoint some clergyman or layman, as the 
case may require, who is willing to serve and is not objected to by either party 
on a ground deemed sufficient by the chancellor, to moke iq; the full number 
of five assessors. The assessors are entitled to trayelling nd out-of-pocket 
expenses (Clergy Discipline Act, 1892 (55 & 56 Yict. o. 32), s 3 (3J, (4), (6) (6) ; 
Clergy Disciplme Rules, 1892, rr. 16 — 24 (Statutory Rules and Oraers Revii^, 
Yol. lY., Ecclesiastical Court, England, pp. 64 et seq .) ). 

{g) See p. 525, post, 

(h) The Consistory Court of London from the time/>f Queen Eli2abeth down 
to January, 1858, when the exclusive jurisdiction of the ecdesiostioal courts 
in matrimonial and divorce cases was ttansfoned to the Divorce Couft, was 
the only eoclesiastical.court of first instance in England which was accufitomed 
to entertain matrimonial and divorce suits from all parts of England L T he 
origin of this jurisdiction was as follows : Prior to the reign of Henry VXll. a 
person might cite to appear in the ecclesiastical court of his own diocese a party 
residing in another diocese. By stat. (1531) 23 Hen. 8, o. 9, parties were not to 
cite a defendant to appear in a court out of his diocese. The common law courts, 
however, held that thiB statute was intended to he merely for the benefit of the 
sul^eot, and that if both parties to a suit were willing to have it tried in a court 
in a diocese in which one of them did not reside, they might do so. Suitors, 
therefore, in heavy and important causes preferred to have tneir case tried in the 
Consistory Court of London, not only for' &e advantage of having it heard 
an experienced judge and in a court renuiricable for the rapidity of its proof- 
ings, but also to enable them to have it Conducted by theXdndon pro^uprs and 
members of the Doctors’ Commons Bar, instead of its beizm tried in thi 
diocesan oonrts where they had no such advantage* lu these cases £he pTactios 
was for the petitioner in ike suit to take up, a residence for twf y.c^e .days in 
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jadgOB of that court to appoint new and additional court days foi 
the transaction of business in the court, and to make ordure of 
court for expediting and regulating the proceedings in the court (t). 

The Chancellor of London can only make a final decree in 
contentious cases in the consistory court in St. Paul’s Cathedral (ft). 
For the convenience of counsel, cases are sometimes heard by 
permission in the Chapter House of St. Paul’s, but the judgment is 
always delivered, and the decree is made, in the consistory court. 

SuB'Seot. 2 . — Frovindal and General CourU, 

965. The provincial courts are courts of appeal of the archbishops 
from the diocesan courts within their provinces (1). They are also 
courts of first instance (1) in cases where the chancellor of a consistory 
court within the province applies to the judge of the provinciiJ 
court by letters of request on the application of one or both of the 
parties to a contemplated suit in the consistory court for the cause 
to be heard and determined in the provincial court, on the ground 
of the importance of the questions to be raised in the suit, so as to 
save the expense of a possible appeal from the decision in the 
consistory court (m) ; and (2) where the case of a clergyman charged 
with having committed an offence for which he can be tried under 
the Church Discipline Act, 1840 (n), is sent by letters of request to 
the provincial court by the bishop who under the Act has, in the 
first instance, cognisance of the offence (o). Except in cases under 
that Act (p), it is in the discretion of the judge of the provincial 
court to act on, or to decline to accept, the letters of request (q). 


the diocese of London, and then to apnly to the Consistory Court to issue a 
citation to the proposed defendant in me suit. On the citation haying been 
personally servM on the defendant, if the defendant entered an appearance 
objecting under the statute of Henry VIII. to the jurisdiction of the court the 
suit was dropped ; but if the defendant entered an appearance to the citation or 
took no notice of it, it was assumed that the party waived the objection to the 
jurisdiction, and the suit proceeded and was heard and decided in the London 
court in due course. 

(t) l^^cclesiastical Courts Act, 1829 (10 Qeo. 4, c. 53), s. 9. Orders under this 
Act have been made in 1877, 1878, 1892 and 1893 ((1877) 2 P. D. 373 et eeq , ; 
0878) 3 F. D. 191, 192 ; Trist. 289 et aeq. ; Statutory Buies and Orders Bevised, 
Yol. iV., Ecclesiastical Court, England, pp. 1 et aeqX 
{k) Formerly, causes were frequently heard, and tne judgment was delivered, 
in the court in Doctors’ Commons. But wherever it was necessaiy for the 
purpose of binding all parties interested in the case, the ootirt after the Judgment 
Lad been delivered adjourned to St. Paulas Cathedral, where the final decree was 
pronounced either by the judge himself or by an advocate as his deputy judge, 

S Srat: (1532) 24 Hen. 8, c. 12. s. 3; stat. (1533) 25 Hen. 8, c. 19, s. 4; 
. Inst. 339, 340. 

(m) Stat. (1531) 23 Hen. 8, c. 9, s. 1 ; Gib. Cod. 1007 ; Bum, Ecclesiastical 
Law, Vol. III., pp. 224 et aeq. ; Ex parte William (1825), 4 B. & 0. 313; Jol^y 
V. liainea (1840), 12 Ad. & EL 201. Letters of request are issued, not in a 
pending suit, but on an alle^tion that the party applying for them intends to 
enter into litigation and wiweii to go to the superior court at once pet aaitvfin 
{Fry V. lyaaanra (1865), 2 Moo. P. 0, C. (n, s.) 539), 

(a) 3 & 4 Viet. c. 86 ; see p. 526, post. 
o) Ihid., B. 13. 

(p) Brookea V. Oreaawtll (1846), 10 Jur. 647 ; Sheppard v. PhUlimore (1869), 
L. B. 2 P. C. 450. 

(9) Steward v. Bateman (1842), 3 Curt. 201 ; Sheppard v. Bennett (1868), 
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966. The provincial court of the Archbishop of Canterbury is 
called the Arches Court of Canterbury or the Court of Arches (r). 

The old Court of Audience (s) and Court of Peculiars (a) of 
the Archbishop of Canterbury are now merged in the Court of 
Arches (&)• 

The judge of the court is described in his letters patent as ** the 
Official Principal of the Arches Court of Canterbury/’ but is usually 
styled and is addressed as ** the Dean of the Arches He has 
statutory authority to appoint new and additional court days for 
the transaction of business in the court, and to make orders of 
court for expediting and regulating the proceedings in the court (d)» 

967. The provincial court of the Archbishop of York is called 
the Chancery Court of York, and the judge is called the official 
principal or auditor (e). 

968. The judge of the provincial courts of Canterbury and York 
is now appointed by the two archbishops, subject to the approval of 
the King under his sign manual. He must be a barrister- at-law 
who has been in actual practice for ten years, or a person who has 
been a judge of the Supreme Court of Judicature. If the 
archbishops do not appoint the judge within six months after the 


L. E. 2 A. & £. 335 (reversed as to letters of request under the Church 
Discipline Act, 1840 (3 & 4 Viet. o. 86), suh worn. Sheppard v. PhilUmdre (1860), 
fi. R. 2 P. C. 450). 

(r) The court is so called from the fact that it was formerly hold in Bow 
Church {Eedesia Beatce Marias de Arcubus) in the city of London, which derived 
its name from its steeple being raised on stone pillars archwise (Gib. God. 
1004; Bum, Ecclesiastical Law, YoL I., p. 971. 

(«) 4 Co. Inst. 337. 

(a) Hid., 338 ; 3 Bl. Com. 65 ; see note (r), mpra, 

(b) Bum, Ecclesiastical Law, Vol. I,, p. 106. 

(c) 3 BL Com. 64, 65 ; Gib. Cod. 1004 ; Burn, Ecclesiastical Law, YoL L, 
pp. 97 et $eq, ; 1 Hag. Ecc. 48, n. (a). He was formerly called of^ialis de 
Arcubvs (Gio. Cod. 1004). In early times the Arohbishop of Oauterbu^ hud 
four provincial judges, two of whom held their courts in Bow Ctiuroh. One of 
these judges was the Archbishop’s Official Principal, and heard appeals from the 
consistory courts in the province. The jurisdiction of the other judge, who was 
fstyled the Dean of the Arches, was limited to the hearing of causes arising in 
thirteen paiishes wit^n the city of London, and the parishes oomprised in Uie 
deaneries of Croydon in Surrey and Shoreham in K^nt, all of which were 
])eculiw of the Archbishop of Canterbury. But during the absence of the 
Official Principal he sat and adjudicated upon appeals as the deputy of that 
judge (Burn, Ecclesiastical Law, YoL L, p. 97a; 1 Phillim. 201, n. (a) ). In 
jater times the two offices of the Archbishop’s Official Principal and of the 
Dean of the Arches have generally been held oy the same peraon, but though 
he bears the name of the second of these offices, his present jurisdiction depends 
upon his holding the first (4 Co. Inst 337 ; Qib. Coa 1004 ; Burn, Ecclesiastical 
Uw, VoL I., p. 98). 

(d) Ecclesiastical Courts Act, 1829 (10 Geo. 4, o. 53), s* Rules and Regu* 
laUons under the Act, to take effect from 1st January, 1867, were made in 1866, 
*iu substitution for the then existing Rules and Regulations (36 L. J. (ecgl.) 1 

w,; Statutory Rules and Orders Revised, VoL IV., Ecdesiastical Cou^, 
Eng^d, pp. 10 et ssg.). Additional rules as to faculties were issued iu 
September, 1903 (Markham v. Shirebrook Overseera, [1906] P. 239, 262, n. (1) 

(e) Voyaey v. NoUe (1870), L. B. 3 P. 0. 357 ; Public Worship iWtatioii 
Act, 1874 (37 A 38 Viet c. 85), s. 7; ZWs Case, Enraghfs Wmc (1881), 6 
Q- B. D. 376, 0. A. There was also a Court of Audience of the Arobbidiop of 
York, but it kA« long since become obsolete. 
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occurrence of a vacancy in the office, the King msky h^ Ifttera 
patent appoint to be the judge some person qualifi^ as abwe 
mentioned (/). 

The judge of the provincial court can hear cases under the 
Church Discipline Act, 1840 (g), and the Public Worship Eegulation 
Act, 1874 (A), at a place outside the province (i), and can try a 
clergyman beneficed in the province in respect of an offence 
committed outside the province (i). 

969 . The Court of Faculties (1) of the Archbishop of Canterbury (m) 
has jurisdiction over the appointment and removal of notaries 
public (n), and the issuing of such faculties and licences as the 
Archbishop of Canterbury can grant in the province of York as 
well as in his own province (o). The officer who presides over it is 
called the Master of the Faculties, and is usually the same individual 
as the Dean of the Arches (p). 

970 . The archbishop of the province can in any part of his 
province try before himself or his vicar-general, and either alone 
or sitting with assessors, a bishop of the province for an ecclesias- 
tical offence, and can inff ict upon him such censure or punishment 
as may be proper (q). He can also cite before him a person dwelling 
in any diocese within his province for a cause of heresy, if the 
bishop or other immediate ordinary consents, or does not do his 
duty in the punishment of the heresy (r). An appeal lies from the 
archbishop to the Judicial Committee of the Privy Council (s). 


(/) Public Worship Eegulation Act, 1874 (37 & 38 Viet, c, 86), s. 7. 
Previously to that Act the appointment of the judge of the appeUate court iu 
each province was vested in the archbishop of the province. 

(^) 3 & 4 Viet. c. 86. 

(A) 87 & 38 Viet. c. 85. 

(t) Oaw, EnruyhfB Case (1881), 6 Q. B. D. 376, 0. A. ; Qreen v. 

Penzance {Lord) (1881), 6 App. Caa. 657; Nolle v. Ahier (1886), 11 P. 1). 
158. 

Qc) Nolle V, Ahier ^ supra, 

(l) The word **faculty” si^ifies a privilege or special dispensation granted 
to a person by favour and indulgence to do that which by the law he cannot 
do (Tennes de la Ley, p. 324). For faculties, see also pp. 540 et s€g,,post 

(m) 4 Co. Inst. 337 ; Burn, Ecclesiastical Law, vol. IE., p. 261, 1; 
Champion^ [1900] P. 86 ; Bennetts v, Chilcott (1906), Times^ October 27th ; Hall 
V. Winder 

(/i) Ayl. Par. 384; Bum, Ecclesiastical Law, Vol. III., p. 2; Public Notaries 
Act, 1801 (41 Geo, 3, o. 79) ; Public Notaries Act, 1843 (6 & 7 Viet o. 90). 

Aaa oYqa fifla XTa'TAVTVQ 

(o) 4 Oo. Inst. 337 Capua (iVince) V. De Ludolf (Cfaiwt) (1836), 30 L. 3. 
U. & A.) 71 et nq ., n. ; and see p. 701, poet; and tiue Husbans and 

Wiri!. 

(p) 4 Oo. Inst. 337 ; Bora, Ecclesiastical Law, Yol. m., p. 2. 

{^) St, David't {Biahop) V. Lucy (1699), 1 Ld. £aym. 447, per Hove, O.J., at, 
pp, 447, 448 ; Ex parte Bead (1888), 13 D. 221, P. 0. ; Bead v. Lincoln {Bishop) 
(1889), 14 p. D. 88; see salMeqwnt proceeding in S. C. (1889), 14 P.D. 148 
[1891] P. 9 ; [1892] A. 0. 644, P. 0. 

(r) Stat (1631) 23 Hen. 8, o. 9, e. 2; Ohorch Discipline Act, 1840 (it A 4 
"Viet. c. 86), g, 19. 

(*) Ex parU Bead (1888), 13 P. D. 221, P. 0. ; Bead T. Lincoln {Biehep)- 
[1892] A.^. 644, P.O. , 



Part III.— Ecclesiaotical Ooxjkts. 

Btrli^SsoT. 9.—^udiciai thmmUUe of the Pfivy^ Council, 

971. The Judicial Oommittee o! the Privy Ooancil (0 hear and 
determine all appeals which before 1883 might have been brought 
to the King in Chancery for l^ck of justice in either of the pro- 
vincial courts (u), and which before that year were h^rd and 
determined by the High Court of Delegates (a), but which have 
since that year been brought to the King in Council (b). They 
also hear and determine appeals from a provincial court in cases 
tried under the Church Discipline Act, 1840(c), and under the 
Public Worship Regulation Act, 1874 (rf). In causes tried in a 
consistory court under the Clergy Discipline Act, 1892 (c), there is 
an alternative appeal in respect of certain matters to the Judicial 
Committee of the Privy Council or to the provincial court (/), but 
if the appeal is brought to the provincial court there is no further 
appeal to the Judicial Committee (g). The Judicial Oommittee will 
not rehear a case after judgment has been delivered (k). 

At the hearing of ecclesiastical appeals by the Judicial Committee (i) 
one of the three following prelates, namely, the Archbishop of 
Canterbury, the Archbishop of York, or the Bishop of London, 
is summoned to attend, according to a fixed rota, as an ex officio 
assessor, and four other bishops are also summoned to attend as 
assessors according to a fixed rota; and no appeal is heard unless at 
least three of the five assessors are present (jf). 

Under the Judicial Committee Act, 1843 (A;), rules and orders 
have been made regulating the procedure in appeals to the Judicial 
Oommittee of the fevy Council generally (1) and in ecclesiastical 
causes (m). 

(<) As to the Judicial Committee of the Privy Council, see title Courts, 
Vol. IX., pp. 27 et 9eq, 

(u) See pp. 508 et aeq,, ante* 

(a) See p. 501, ante, 

(h) Privy Council Appeals Act, 1832 (2 ft 3 Will. 4, b. 92 ) ; Judicial Com- 
mittee Act, 1838 (3 ft 4 Will. 4, c. 41) ; uorham v. JiJxeter {h '^hop) (1850), 15 
Q. B. 52 ; OorhaTn v. Exeter ^iahop)^ Ex parte Exeter {Bishop) (1850), 10 C. B. 
102; Re Gorham yr. Exeter {Bishop) (1850), 5 Exch. 630; Sheppard v. Bennett 
(1869), 21 L. T. 660, P. 0. ; and see title Courts, Vol. IX., pp. 29, 33 et seq., 

et sea. An appeal against the final sentence of a provincial court is not 
barred py the party not having appealed from an interlocutory decree when 
the whole question might have been thereby raised {WilliaTns v. Salisbury 
(Bishop) (1863), 2 Moo, P. C. 0. (n. 8.) 375, 395; Jones v. Gough (1865), 3 Moo, 
P. 0. C. (N. s.) 1, 12). 

(c) 3 ft 4 Viot. c. 86 ;* see s. 15. 

(d) 37 ft 38 Viot. c. 85 ; see b. 9. 

(e) 55 ft 56 Viet. c. 32. 

{/) Ibid., B. 4. 

f lhid., 8 . 4 ( 4 ). 

Hdiberi v. jPurchas (1871), 7 Moo. P. C. 0. (n. 8.) 551. 

For ^e practice and procedure, in tboao appeals, see Order in Council, 
, 11th December, 1865 (Statutorv Eulea and Orders Beviaed, Vol. VI., pp. 98 
et seq.)^^ and title Courts, Vol. JX., pp. 48, 49. 

O’) Appellate Jurisdiction Act, 1876 CZf & 40 Viet. c. 5^, 8. 14 ; Order in 
Council, 28ih November, 1876 (2 P. D. 384 ; Statutory Buies and Oiders 
Bevised, Vol. VI., Judicial Committee, p. 114). 

(*) 6ft7 Viet. c. 38,8. 15.. .v > 

(0 Statutory Buies and Orders Bevuied, Tel* VL, Judicial Comammf pp. 1 
etseq. 

(m) Ihid., pp. 97 et seq. 
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fiUB-SscT. 4 . — Court under the Benefice$ Act, 1698. 

973. For the purpose of trying the right of a bishop to refuse 
to institute or admit a presentee to a benefice on a ground induded 
in s. 2 of the Benefices Act, 1898 (n), or of nnfitness or disqualifica- 
tion of a presentee otherwise sufficient in law, except a ground of 
doctrine or ritual, that Act has constituted a court consisting of the 
archbishop of the province and of a judge of the Supreme Court 
nominated by the Lord Chancellor from time to time for the 
purposes of the Act (o). If the right of an archbishop to refuse is 
to be tried, the other archbishop and the judge constitute the 
court (p). The court is a court of record, and is held in public (g). 

Either the person presenting or the presentee may within one 
month after the refusal, with the grounds thereof, has been signified 
to him in the prescribed manner (r), require that the^ matter be 
heard by the court. The proceedings, to which the bishop must 
be made a party, are regulated by s. 8 of the Act and by rules made 
under the Act («). 

Sect. 8. — Juiisdiction. 

973. The present jurisdiction of the ecclesiastical courts is 
limited to (1) enforcing the discipline of the clergy (f) ; (2) correct- 
ing certain ecclesiastical offences or omissions on the part of 
lay persons bolding some office or position in the church (u); 
(8) protecting buildings and ground consecrated to ecclesiastical 
purposes and everything placed in or upon such buildings and 
ground, and guarding the rights of the parishioners therein (v) ; 
and (4) adjudicating upon and enforcing some other civil rights 
in connection with ecclesiastical matters (a). 

974. The discipline of the clergy is enforced under the Clergy 
Discipline Act, 1892 (b), the Church Discipline Act, 1840 (c), 
or the Public Worship Regulation Act, 1874 (d), according 
to the nature of the offence with which they are charged. 

(n) 61 & 62 Viet. c. 48. 

(o) Ibid,, B, 3 (1). 

\p) /Wrf.. 8. 3(6). 

(q) Ibid,, 8. 3 (1). The fees in respect of proceeding in the court are paid 
over to the common fund of the Ecclesiastical Commissioners, who, out of that 
fund defray the expenses of and incidental to the sittings of the court and thdl 
remuneration of its ofBoers and the necessary expenses of the proceedings (ibid,, 

8 . 11 ). 

(r) Benefices Buies, 1898, r. 13 (Statutoxy Buies and Orders Bevisod, Vol. I., 
Beneficoy England, p. 3). 

Ts) Ibid. ; Bee pp, 689, 600, post. 

U) See pp. 520 et $eq., 653 et seg., post, 

iu) See p. 516,jK)#f, 

m Bardin v. (Jcdcott (1789), 1 Hag. Con. 14, 18 ; Walter v. Mouidagm (1836), 

1 Curt 253, 261 ; Adlam v. Cdthnret (1867), L. B. 2 A. & E. 30, per Sir • 
Bobert Phujjhore, at p. ^ ; 8t, B<Aolph without Aldgate {Vicar and One 
(Vwrehuforden) v. Parishionere of Same, [1892] P, 161, 167 ; see pp. 513, 640 
ft Bcg.. 737, 

(a) See pp*. M3 H eeq,, 617, 622 et eeq,, port. 



‘*Fart III. — Ecoi^isiAsnoAi. C!oorts. 

Ecclesiastical offences committed b; a bishop are tried by a special 
tribunal (e). 

975. Discipline is exercised over lay rectors in respect of the non- 
repair of chancels (/), over churchwardens in respect of offences 
committed by them in connection with the duties of their office (. 9 ), 
and over lay persons who are guilty of an unauthorised act in con- 
nection with a church or churchyard, or anything within or upon 
the fabric or ground thereof (fe)* The jurisdiction of the ecclesiastical 
courts over lay persons in respect of other offences has become 
obsolete and is not now exercised (t). 

976. The protection of consecrated buildings and ground and 
of their contents is effected by the grant or refusal of faculties or 
licences to execute works in connection therewith (Jc), and by 
correcting persons who execute any such works without a 
faculty (Z). 

977. In some cases, civil rights in connection with ecclesiastical 
property, or with the recovery of money applicable to ecclesiastical 
purposes, can be tried and decided in the ecclesiastical courts (m). 
The recovery in a consistory court of fines and penalties under the 
Pluralities Act, 1838 (w), is a civil proceeding (o). 

978. Where an ecclesiastical court declines to exercise juris- 
diction in a case in which it ought to do so, it may be compelled by 
mandamus to take cognisance of the caBe(p). 

979 . If an ecclesiastical court exceeds its jurisdiction and powers 
by deciding the construction of a statute ( 4 ), or by trying or deciding 


U) p. 510, avte, 

(/) My {Bishop) v. Oihbona (1833), 4 Hag. Boo. 156; Morley v. Leacroft^ 
[1896] P. 92 ; Neville v. Kirby ^ [1898] P. ICO. 

(^) Welcome v. LaJee (1666), 1 bid. 28l ; Harper v. Farhee (1859), 5 Jur. (w. 8.1 
275 ; St, Pancrae {Vestry) v. St, Martin-in-the- Field (Vicar uni Ohurchwardens) 
(1860), 6 Jur. (w. 8.) sio; Adlam v. Coltharst (1867), L. IL 2 A. & J3. 30; 
Ritchings v. Cordingleti (1868), 1^. li. 3 A. 113 ; Evans v. Hods m (1874), Ti'ist, 
26 ; Durst v. Masters (187^, 1 P. D. 123 ; S. C. on appeal (1876), ioid,, 373, P. 0. ; 
Hawkes v. Jones (1888), Trist. 222; Howell v. Holdroyd, [1897] P. 198 ; Lm 
Ilawtrey, [1898] P. 63. 

(A) Bardin v. Calcott (1789), 1 Hag. Con. 14; Maidman v. Malpas (1794), I 
Hag. Con. 205 ; Senger v. Bowie (1823), 1 Add. 541 ; St, David (Bishop) 

De Rutzen (Baron) (1861), 4 L. T. 90; Dawnt v. Crocker (1867), L. P. 2 A. & E. 

. See alpo p. 616, post. 

(t) See p. 505, ante, , 

(k) See pp. 640, 734, post. 

(l) Adlam v. Colthur at, supra ; Ritchings v. Oordingley^ supra; Evans v. Dodson, 
iMpra; Durst v. Masters, supra; Lee v. Handreg, supra. 

(m) Butt V. Jones (1829), 2 Hag. Ecc. 417 ; Linndl v. Ounn (1867), 36 L. J. 
(i?ccL.) 23; Liddell v. Rainsford (1868), 38 L. J. (eocl.) 15; Proud . Price 
(1893), 69 L. T. 664, 665, 666, C. A. A civil suit can be brought against church- 
wardens for a monition to them to remove ornaments from a church introduced 
•without a faculty (Noble v. Reast, [1904] P. 34). 

(«) 1 & 2 Viot. c. 106; see ss. 32, 114. 

(o) Black V. Rackham (1846), 5 Moo. P. 0. C. 305. See pp. 540, 610, /iorf. 
As to the court under the lleneficeB Act, 1898 (61 & 62 Viet. c. 48), see p. 512, ante. 

(p) R, V. Canterbury (Archbishop) (185^, 6 E. & B. 546; R. v. Arches Cpwrt 
(Jtt€^e)J18o7), 7 E. & B. 315. See title Cbown Piucticb, VqL X., p. 92. 

( 7 ) WineJiSsteVs (Bishop) Case (1596), 2 Oo. Bep. 38 a, 45 a; Carter v. Crawley 
(1683), T. J^yinu 496 ; Could v. Capper (1804), 5 East, 345. 
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Seot. a. a question of a freehold or other legal right (a), or any other matter 
Juris- which is not within its jurisdiction (b), or by trying or deciding a 

dlotion. matter according to rules which are contrary to the common law 

of the realm (c), it is liable to be restrained from proceeding in the 
matter by a prohibition issuing out of the High Court of Justio6(d). 
Where a rule for such a prohibition is granted the ecclesiastical 
judge and the other party to the suit are called upon to show 
cause why the rule should not be made absolute, and, if they fail 
to do so, the prohibition is awarded (e). It can be applied for after 


(a) Corvm'8 6W (1012), 12 Co. Eep. 105, 106; 3 Oo. Inst. 202; Byerley v. 
Wivdvs (1826), 5 B. & C. 1 ; lie Bateman (1870), L, R. 9 Eq. 6G0; BtHeman- 
Gihhard v. WHkinem, [1897] 1 U. B. 7-19. 

(b) Fuller' B Case [circa 1607), 12 Co. Rep. 41 ; Brock y, Bichardsoi) (1786), 1 Term 

Pop. 427 ; Francis v. Slcuiard (1844), 5 Ct Br 984 ; IL v. 'Fwins (1869), 10 B, & S. 
298; R, V. TrUtram, [1898] 2 Q. B. 371, 374, 378; R. v. Tristram (1899), 80 
L. T. 414 ; 72. v. Tristram, [1902| 1 li. B. 816, C. A. A suit cannot be main- 
tained in the eoclosi^stical courto for the abstratdion of title deeds kept in a 
church V. A/j/fcr (1791), 4 Term Rep. 351). Prohibition goes whore 

the ecclesiastical coinl assumes to try the question of custom or no custom 
(Rhodes V. Oliter (1836), 2 liar. & W. 3S), unless the couit has decided it in 
accoi’<lanco with the enmmon law (Market Bosworih (Church irardena) v. Market 
Rosfroith (Rector) (1698), 1 Ld. Raym. 43o). The fact constituting tlio excess 
of jurisdiction must njipear on the pleadings or in the proceedings in the 
js'CcleKiantical court (Rtroud v. Hoskins (1630), Cro. Car. 208 ; Johnson v. Oldham 
(1700), 1 Tid. Raym, 609; Barton v. Kniyhi (1757), 1 Burr. 314; Blunt v, 
Ilarnood (1838), H‘Ad. & El. 610). 

ie) Toy V. Cox (1013), 2 Brownl. 35 ; Veley v. Burder (1841), 12 Ad. & El. 265, 
31 2, Ex. Cli. 

{(1) Stat. (1289) 18 Edw. 1 (De Consultatione) ; Dorwood v. Brikindcn (1611), 
2 Brownl. 26 ; Briygham v. Robson (1670), 2 Keb. 719; Ayl. Par. 434 f t eeg,; 
Vtdei/ V. Burden, mpra, at pp. 311, 312; Mackonochie v. Penzance (Lord) (1881), 
6 App. Cas. 424 ; and see title CiiowN Practice, Vol. X., pp. 14 i et seq. The 
toniporal courts proceeding in prohibition to restrain excess of jurisdiction in 
the ecclesiastical ctmrts, are not bound by a decision of even the highest court 
of appeal in ecclesiastical matiem (Mafkonochie Y. Penzance (Lord), supra, jfer 
Lord Btjickbtjiin, at p. 447). Piohioition does not issue where the ecclesiastical 
court hiiR committed an irregularity or error in a matter of practice or a mistake 
in jiidgmont in a case in which it has jurisdiction (A® parte Smyth (1835), 3 
Ad. & El. 719 ; S. C. in the Exchequer Court (1835), 2 Cr. M. & R. 781 ; Jolly v. 
Bailies (1840), 12 Ad.& El. 201 ; RaeJeham v. Bluck (1846), 11 Jur. 325 ; Ex parts 
Story (1852), 12 0. B. 767 ; Ex parte Story (1852), 8 Exch. 195 ; Madconochis 
V. Venzance (Tjord), supra). The g;rant of prohibition on the application of a 
etranger not personally aggrieved is discretionary and not ex debito justitice (Re 
Forster v. Forster and Berridge (1863), 4 B. & S. 187, 203 ; R, v. Twiss, supra, at 
pj). 307, 308. The head-note and report on the point in S. 0., L. R 4 Q. B. 407i 
413, 411 apiM?ar to bo inoorreot). Prohibition is never granted where the 
court has clear jurisdicb'on, unless the court is proceeding in a manner contrary 
to the j)rinciple8 of the common law (Com. Dig. tit. Prohibition, G, 22 ; Ex 
parte Sfory (1852), 12 C. B. 767, per Talfourd, J., at p. 777; Ex parte Slory 
(1852), 8 Exch. 195). It will not ^ granted where one object of the suit w 
within the jurisdiction of the ecclesiastical court, since it is to be presumed that 
the coui*t will not exceed its juiisdiction (hallack v. Cambridge University, 
(1841), 1 Q. B. 693; R, v. ISviss, supra). If in a suit for a thing within the 
cognisance of the ecclesiastical court a temporal matter incidentally aiises, thJ 
court hM the right to determine it, and no prohibition goes (Com. Dig. tit. 
Inhibition, G, 23). Parties cannot be restrained by injunction from applying 
to the ecclesiastical court, since such a proceeding would virtually prolubit the 
oi-^nary from exercising jurisdiotiou without giving him the opportunity of 
being hoard (Proud v. Price (1893), 69 L. T. 664, (?. A., per Lord EsqSB, M.Ri 
« t p. 665). 

le) See title Crown Practice. Yol. X., pp. 149 et sey. 




* Part IIL~Eoole8usticai< Courts. 


Bontenee has been passed (/)• The Judicial Committee o! the 
Privy Council, if it exceeds its jurisdiction in an ecclesiastical suit» 
is liable to prohibition, no less than the provincial and consistory 
courts (g). 

8bot« 4. — Practice. 

Bini-Sscr. l.^Gmeral PrceedutiL 

980* In the ecclesiastical courts there are two kinds of suits, 8aiti,oriinlnsl 
criminal and civil (ft). A ciiril suit may be either in the civil form 
or in the criminal form (t). 

A criminal suit which is the promotion of the office of the judge, 
that is, of the ordinary, is open to any person whom the ordinary 
may think fit to allow to promote his office by instituting the suiL 
Such a suit is ad ptthlicam vindictam^ and in some sense may 
concern every member of the church. The citation issued in it (fc) 
calls upon the party cited to answer to articles touching his sours 
health and the lawful correction of his manners (I) . It is usually 
brought against a clergyman (m), but it may be instituted against 
a layman for violation of ecclesiastical law (n). 

A civil suit is only open to those who have a personal interest 
in it (o). 

The proceedings in the ecclesiastical courts are not governed by 
the rules of common law or by any analogies which those rules 
furnish (p). 

981. Parties appear in the ecclesiastical courts either personally . Appearai^oa 
or by proctors {q) and argue their causes either in person or by 

(/) Shatter v. Friend (1689), 2 Salk. 647 ; Qould ▼. Gapper (1804), 6 ICast, 346. 

But prohibition will not be granted after sentence, iiiiIobb tno sentence was clearly 
founded on matters not within the jurisdiction of the court (tJart v. Marsh 
(1836), 2 Ad. & EL. 691). It would seem that where a faculty is applied for ex 
g7 atia, prohibition will not lie until it has been granted (JJal/ ick y . CamhHdge 
University (1841), 1 Q. B. 593, at p. 615). 

(^) Ex parte Smyth (1836), 3 Ad. & El. 719 ; ChesterUm v. Farrar (1838), 7 
Ad. & EL 713, also reported eub nom, Jt, v. Privy Council (Judicial Committee)^ 

3 Nev. & P. (q. B.) 16 ; Backham v. Black (1846), 11 Jur. 325; Martin v, 

Mackonochie (1879), 4 Q. B. D. 697, 741, 765, 783 et aeg. 

{h) Fogg ▼. Lee (1873), L. B. 4 A & E. 135, per Sir I^BEET Phillimobe, at 
p. 150 ; Lee v. Fagg (1874), L. R 6 P. 0. 38, 41. 

(i) Church Discipline Act, 1840 (3 & 4 Viet. c. 86), a. 19; St. David {Biehrp) 

V. De Rutze^i {Baron) (1861), 4 L. T. 90, Whore a party has a civil light and for 
some technical reason ,canuot enforce it in a civil suit, he may resort to a 
orimlTial suit for the purpose {Davey y. Hinde [1901] P. 95, 125). 

(A*) See pp. 616, 517, post, 

\l) Portland (Du/ee) v. Bingham (1792), 1 Hag. Con. 157, per Lord Stowell 
( then Sir William ^ott), at p« 169 ; Muck y. Backham (1846), 6 Moo. P. C. 0. 

305, per Br. Lttshinoton, at pp. 81 1, 312 ; Fagg y. Lee, supra; Lee y. Fagg^ 

*upnL 

{m) See pp. 620 et aeq., poet 
• (tO See p. 616,^L 

(o) Turner y. Meyera (1808), 1 Hag* Oon. 414, 416, n.; Fagg y. Lee, supra f 
Lee v. Fagg, aupra; Noble v. Beast, [1904] p. 34. 

(p) Sherwood y. Bay (1837), 1 Moo. F. Oir (X 363, per Parke, B., at p. 397^ 

Wintheaier i^iahop) v. Wix (1869), L. E. 3 A. & E. 19. 21. 

( 9 ) Ayl. Par. 421 et aeq-; Bum, Ecolesiaatical Law, Vol. III., pp. 376 et aeg*i 
Burch y. Beid (1873), L. B. 4 A. ft E. 112 . A proctor ot procurator is one who 
tbs management committed to him of the law concerns of SBotber, who 
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advocates (r). Under the present practice any solicitor may act as 
proctor (e), and causes may be argued by any barrister (f) or 
solicitor {u). 

(i.) Criminal Baita, 

982. £/Xcept where a different procedure is prescribed by 
statute or by rules and orders made under statutory authority {x)^ the 
first step to be taken by the promoter in a criminal suit is to 
file in the registry a paper for a motion praying the judge to allow 
his office to be promoted against a person named therein for having 
committed an offence against the ecclesiastical law. He should 
file with the motion paper an affidavit of the facts in support of the 
application. The judge will thereupon make an order for the applica- 
tion to be made in court on motion, if he considers that it is a proper 
case in which his office should be used. The judge will also direct 
notice to be given by the promoter to the defendant of his application 
and of the day and time on which the motion will be made. The 
defendant may appear at the hearing of the motion, and may 
either object to the application being granted or may assent to 
terms to prevent its being granted (a). 

If the judge considers it a proper case for prosecution, he will 
make an order to allow his office to be used, and he will decree a 
citation to issue against the defendant, and order the promoter to 
file articles stating fully the nature of the offence and to deliver a 
copy of the articles to the defendant (fc). 

Suits are only instituted in this manner against the lay rector 
of a parish for not repairing a chancel (c) or against churchwardens 
for not having efficiently performed their duties or for misfeasance 
in the discharge of their duties (tf), or against any lay person for 
making an alteration in a church or churchyard, or removing monu- 
ments or human remains or other things from a church or church- 
yard, without a faculty, or erecting a tombstone in a churchyard 
without the consent of the incumbent (c). 

stands to him in tho relation of client or principal (Ayl. Par. 421 ; 3 Bl. Com. 25). 
A party a]>point8 his proctor to appear and act in a cause for him W a waiTant 
under nis hand called a proxy (Burn, Ecclesiastical Law, Vol. .III., p. 376; 
Pranhard v. Deacle (1828), 1 Hag. Ecc. 169, 185 et eeq, ; Fry v. Treasure (1865), 

2 Moo. P. C. 0. (n. 8.) 639). The proctor, until hie authority is withdrawn, is 
dominus litU {Ohirini y. Bligh (1832), 8 Bing. 335, per Tindal, O.J., at p. 352). 

(r) Canones Ecdesiastici (1603), 130, 131 ; see pp. 502 et seq,^ ante, and pp. 528, 
531, po6f. 

(a) Attorneys’ and Solicitors’ Act, 1870 (33 & 34 Vict.'C. 28), s. 20; Solicitors 
Act, 1877 (40 & 41 Viet o. 25), s. 17. 

U) Mouncey v. Robinson (1867), 37 L. J. (ECCL.) 8. 

\u) Solicitors Act, 1877 (40 & 41 Yiot. o. 25), s. 17. As to cases under the 
Piibiio Worship Bogulation Act, 1874 (37 A 38 Viet. o. 85), see s. 11 of that Act. 

( ac) See ])p. 519 tt seg., post, 

a) Maidman v. Malpaa (1794), 1 Hag. Con. 205, 209, n. 

(5) Burn, Ecclesiastical Law, Vol. 111., pp. 245, 283 et seq. Criminal suits 
shoiild be instituted and must be prosecute without undue delay {Dobie ▼. * 
Masters (1820), 3 Phillim. lllf 175; St, Barnd {Bishop) y. De Rutzen {Baron) 
(IvSGl), 4 L. T. 90 ; Sheppard v. BenneU (1870), L. E. 3 A. & E. 167, 181). 

U) MorUy v. Leacroft, [1896] P. 92 ; but see Neville v. Kirby, [1898] P. 160. 
(d) WeltiomeY. Lake (1666), 1 Sid. 281 ; Walter v. Mountague (1836), 1 Cuit. 
253 ; Adlam v. CoWiurst (1867), L. E. 2 Al. & E. 30. 

(«) Walter y. Mountague, supra; Breeks v. Wool/rey (1838), 1 Curt. 880, 
803 ; Harper v. Forbes (1859), 5 Jur. (k. b.) 275 ; Adlam y. Colihuret, oapra. 



Pakt in.— EcoutsiAsncij. Coubts. 


nr 


983. Where the {iromoter of a suit dies while it is pending, 
another will be substituted (/). 

984. In some cases a person may institute, as voluntary promoter, 
and may prosecute a suit which, though in form criminal, has the 
effect of asserting, ascertaining, or establishing a civil right (p). 

Civil Suits, 

985. The first step in a civil suit, other than faculty cases which 
are commenced by a petition, is ordinarily the issue of a citation to 
parties named as defendants in the Bait(/i), but such a suit can be 
commenced by monition, where its object is to compel the defen- 
dant to do a specific act in order to redress an injury which he has 
inflicted on the plaintiff’s interests (i). 

(iii.) Conduct of Suits under General Procedure, 

986. The citation ought to contain — (1) the name of the jiulge, 
and his commission, if he be delegated, or, if he is an ordinary judge, 
the style of the court of which he is judge ; (2) the name of the 
party who is to be cited ; (8) the day and place where he must 
appear or enter an appearance ; (4) the cause for which the suit is 
commenced ; (5) the name of the party at whose instance the 
citation is obtained and the nature of his interest in the case ; and 
(6) the residence and diocese of the defendant, in order to show 
that he is not cited out of his diocese (/c). 

987. The citation is followed by pleadings or pleas. These are 
commenced in a criminal suit by articles in which the details of 
the offence or offences charged against the defendant are articled 
and objected (Z), and in a civil suit cither by a libel in the name of 

(/) El})hinstone V. Pwre/ms (1870), L. R, 3 P. C. 245. If a bishop rosigna 
his see wliile he is promoting a suit, ho remains the promolor with a cluingo in 
his title ( Winchester {Bishop) v. TVix (1860), L. R. 3 A. & R. 1 fO. 

{g) Church Discipline Act, 1810 (3 & 4 Vict. c. 86), s. 19 ; iu '•hll v. Itainsford 
(1868), 37 L. J. (eccl.) 83, per Sir T. Twiss, at p. 84; Davey v, Hinde, [1901] 
P. 95, per Dr. Tristram, at p. 125. 

(A) In the case of the inception of a civil suit, other than a faculty suit, by 
citation, the citation is prepared by the plaintiff’s proctor, and is issued as a 
matter of right without the leave of the judge {Fuyg v. Lee (1873), L. R. 4 
A. & E. 135, per Dr. Tristram, at p. 141). 

(i) Fogg V. Lee, sujrra. 

(ft) Stat. (1631) 23 Hen. 8, c. 9, s. 1 ; Conset, Practice of the Spiritual or 
Ecclesiastical Courts, ,3rd ed., p. 26 ; Bum, Ecclesiastical Law, VoK III., 
pp. 245 et seq, ; Lee v. Fagg (1874), L. R. 6 P. C. 38, 42. It is sufFiciont that 
the citation should state generally the offence with which the party is charged 
(Sheppard Y. Bennett (1870), L. R. 4 P. 0, 350, 360), Wrongly" naming the 
judge is fatal (Williams v. Bott (1789), 1 Hag. Con. 1). But the effect of a 
misnomer or misdescription of tne party cited depends on whether his identity 
is affected thereby and whether timely objection is taken to it (Powell v. Burgh 
(1758), 2 Lee, 517; Barham v. Barl\afm (1789), 1 Hag. Con. 5; Pritchard v, 
Dolby (1792), fif'd., 186 ; Griffiths r. Reed (1828). 1 Hag. Ecc. 195, 196,197, n.). 
Except in cases specially authorised by statute (see stat. (1531) 23 Hen. 8, 
0* 9, 8. 2, and p. 524, post), no one can in the hrst instance be cited out of tlie 
diocese wherein he dwoll^^ (stat. (1531) 23 Hen. 8, c. 9). 

(0 Bum, Ecclesiastical Law, Vol. IH., pp, 188, 283 et seq, ; Schultes T. 
Fodyaon (1822), 1 Add. 318; Lee v. Mathews (1830), 3 Hag. Eco. 169, 174. 
Articles must be brought in, although the party cited admits the offence (Jo'/ies 

dal/ (1863), 8 L. T. 399). If the articles are not sufficiently specific, they will 
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the party or his poctor, who alleges and propounds the facts upon 
which his claim is founded (m), or by the less formal way of an act 
on petition (n). 

The defendant answers the articles or the libel by a responsive 
allegation (o), to which the promoter or plaintiff brings in a rejoinder 
or rejoining allegation, if he joins issue, or a counter allegation, if 
he desires to put forward additional facts (p). 

All the pleadings are brought into court to be admitted (q), and 
objections may be taken to their admissibility in whole or in part (r). 

The cause is heard upon the pleadings as admitted (a), and the facts 
alleged are either proved by the depositions or affidavits of witnesses 
taken or made out of court (6), or by oral evidence in court (c). 

be ordered to bo airiended, or delivery of particulars of the chart^eH will be ordered 
(I/eath V. Burder (1860J, 6 Jur. (n. 8.) 785, P. C. ; Salhhury {Bishop) v. Otthi/ 
(1885), 10 P, D. 20). As to what allegations are sufficiently specific, see Coornhe 
V. Edvmrds {Wo), K K. 4 A. & E. 390. Where articles alleged the contents 
of an Order in Council, the Loudon Gazette containing the Order was required 
to 1)0 jjleaded and annexed {St, David's {Bishop) v, De Rutzen {Baron) (IKOI), 4 
L. T. 90). A correct copy of the articles must oe delivered to the defendant 
{Williams v. Boti (1789), 1 Hag. Con. 1). Additionul articles may bo admitted 
on 8])(?cial grounds {Moarsfym v. Moorsom (1793), 3 Hag. Ecc. 87, 97 ; Roper v. 
Roptr (1818), 3 Phillim. 97 ; Schultes v. Hodyson (1822), 1 Add. 318, at pp. 320, 
821 ; Modan v. Karr (1850), 14 Jur. 275). 

(m) Hum, Ecclesiastical Law, Vol. III., up. 188, 261 ei seq, A libel maybe 
ameiidoil on reasonable grounds before the nearing {Barnes v. Grant (1865), 11 
Jur. (n. 8.) 395). 

(71) Fayr/ v. Lee (1873), L. R. 4 A. & E. 135, per Sir Robert Piiillimore, at 
p. LH. An act on petition is a summary proceeding which may bo rosorb d to 
(i.) for the adjudication of an incidental matter arising during a suit, such as 
the taxation of costs or an appearance under protest (Hum, Ecclesiastical Law, 
Vt)!. 111., pp. 202 et seq,), or (u.) as the initial pleading in a cause for compelling 
a person to take upon himself the office of cUurcliwaulon or in a faculty cause 
{ih/d. ; Adey v. Thvohald (1836), 1 Curt. 447 ; and soe p. 544, post). No nuiUer 
can be introduced into it in opposition to an alleg.ition in the cause {IJysart 
{Karl) V. {(Ivuutess) (1812), 2 Notes of Cases, 16, 17). 

(o) Hum, Lrckwia^ticul Law, Vol. HI., pp. 188, 190. The answer to a libel 
in a civil suit creates the litis coultatatio {ihid., p. 189). The old practice of 
rcciinring iiersonal answers on oath in a civil suit (t7>t(i., pp. 189, 190, 289 et seq.) 
appears lo be obsolnto {Martin v. Mackouvehie (1874), L. R. 4 A. & E. 279, 282, 
285 ). AN'hero a defendant gives nn alTirmative issue to articles in a criminal 
suit, ho may Ule an affidavit explaining his conduct {Kilson v. Drury (1K65), 11 
Jur. (n. s.) 272). \Vhere no pleading is entered to the aiticlos, the case pro- 
ceeds as upon a negative issue {Lre v. Merest (1869), 39 L. J. (eccl.) 63, 56). 
Under a negative issue, without pleadings, evidence may be given of all 
material facts, but not of any special ciiciiinsiances which would come by 
surpiise upon the promoter (.l/e«.‘i v. Kdmards (1868), 37 E. J. (ecol.) 89). 

(;<) Hum, Eccle.siastical Laws Vol. IH., p. 190. 

(q) J Oid^, p]), 188, 189. 

(r) Ihid, A notice of intention to oppose the admission of a pleoding minst 

state the grounds of objection to it {Daunt v. CrocW (1867), L. R. 2 A. & E. 41). 
Irrelevant paragraphs will be struck out (Ceo//i 60 v, (1875), L. R. 4 

A. A E. 390. 396. 397). 

hi) Hum, Ecclesiastical Law, Vol. HI., pp. 206 et $eq, 

lb) ibid,, pp. 190. 304 ef seq, Ol>jection can be taken to the evidenee by so 
exceptive al]*'gatlon {ibitl., pp. 3*12 seq.), 

(r) Ecclesiastical Courts Act, 1854 (17 & 18 Viet. c. 47). Notes of the evidence 
are to bo taken down in writing by the j udge or registrar, or by such other 
po isniL or pei'sons and in such uianner as the judge directs {ibid,). Evidence 
will bo taken orally under the Art unless good reason is shown to the contra^ 
[Edwards y, Hatton (1865), 13 L. T. 253). Where evidenoe is given oridly in 
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988 . An appeal lies to a higher court at every stage of the pro- 
ceedings in an inferior court from an interlocutory decision as to 
the admissibility of pleadings or otherwise (4), no less than from a 
final sentence or decree (e). 

989. The costa of proceedings in the ecclesiastical courts are 
generally in the discretion of the j udge (./ ). Sumeiimes, in lieu of full 
costs, a specific sum is given nomine expensarum (</). The court can 
direct security for costs to be given by any or all of the parties (h). 
Where they are ordered to be paid, they are taxed by the registrar (i), 
and payment may be ordered by a monition and enforced by further 
proceedings (k). An appeal will lie in respect of costs alone, though 
it is not to be encouraged (1) ; and a decree in the court below may 
be varied in respect of costs though affirmed in other respects (tn). 

990. Buies and orders have been made under statutory autho- 
rity for regulating the procedure of the Consistory Court of 

open court, the old rule in the eccleBioistical courts that a material fact must be 
proved by two witnesses does not apply {Bunhr v. O^Ntill (18(13), 9 Jiir. (n. s.) 
1109, 1110). A clergyman can give evidence in a criminal suit institiiff'd 
against him in an ecclesiastical court {Norwich {Biahop) v. VVarsa (1868), 37 Ij. J. 
(eccl.) 90). For the old law as to evidence in the eccloHiasticnl courts, see Burn, 
Ecclesiastical Law, Vol. III., pp. 304 et eeq. The court will order the production 
of documents [Lee v. Mertat (18G9), 39 L. J. (ecol.) 53). 

(f^) Ayl. Par. 79; Bum, Ecolosiastical Law, Vol. III., p. 217. On an appeal 
from an interlocutory sentence from the provincial court, the Jml oia] (Vun- 
mittee of the Pi ivy Council may, at the request of both parties, retain the suit 
and proceed with it as an original cause, and, upon complctiou of tho ploadinga 
and proofs, contiiuio the hearing as in the court below ( Voyaty v. Noble (1870), 
L. E. 3 P. C. 357, 365), 

(e) A\l. Par. 71 Bum, Ecclesiastical Law, Vol. 1., pp. 57 o, et aeff., 

Vol. 111., pp. 217 et ««</., 336; stat. (1532) 21 Hen. 8, c. 12; stat. (1533) 
25 Hen. 8, o. 19, ss, 4 — 6 ; Judicial Committee Act, 1833 (3 & 4 Will. 4, c. 41), 
8S. 3 — 20. A party in contempt is not precluded &om ap()ealiug [Ilarrisoa v. 
Harrison (1842), 4 Moo. P. C. G. 96). 

( f) Burn, Ecclesiastical Law, Vol. IIT., pp. 333 et ary. ; Gronea v. Unrnary 

[Rector) (1793), 1 Hag. Con. 188, 197 ; Pahner v, Tsjou (1S24), 2 Add. 196, 203 
et seq,; WuoUocomhe v. Ouldridge (1825), 3 Add. 1, 5 ; Bliaa v. Woods (1831), 3 
Hag. Ecc. 486, 526 ; WiUinma v. Brown (1835), 1 Curt. 53; 8, David [Bishop) 
V. ue Rutzm [Baron) (1861), 4 L. T. 90; Berney v. Norwich [Bishop) (1867), 36 
L. J. (eccl.) 10, P. 0. As to costs in faculty cases, see p. 647, post. As to the 
payment of court fees, see Pearson v. Stead, v. Peaw/t, H 903] P, 66, 

75, 76. From the earliest times the rules which have existod relating to tho 
payment if the court fees in the ecclesiastical courts are (1)— that any party who 
sets in motion a case in an ecclesiastical court either by a petition for a faculty 
or as promoter of rfny other suit, is primarily liable for tho comt fees due 
to the judge and registrar of the couit; (2) the court fees are payable by 
him into the registry as incurred during the continuance of the suit, and the 
balance on its determination, whether there is an appeal or not; (3) if the 
Buit is contested, and the party who contested it fails, and is condemned to pay 
the petitioner's or promoter’s costs in the case, the judge may, in his discrclion, 
order him to pay to the successful party a part or the whole of the sums which 
he had paid into the registry as fees due to the court. 

[g) Bum, Ecclesiastical I^aw, Vol. III., p. 334 ; Bardin y. Calcoit (1789), I 
Hag. Con. 14, 20 ; Palmer v. Ti/ou, supra, at p. 206. 

[h) Bum, Ecclesiastical Law, Vol. IlL, p. 335 ; (/Medley v. Norwich [Bishop)^ 
[1892] P. 175 ; and see p. 531, post, 

(t) Bum, Ecclesiastical Law, Vol. ill., p. 333. 

life) Ibid,, p. 334 ; Coates v. Brmvn (1822), I Add. 345 ; and see pp. 531 et seq,, post. 

h) Uoyd V. Poole (1831), 3 Hog. Ecc. 477. 

(m) NvkalU v. Briscoe, [1892] r. 269, 285« 
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London^ of the Court of Arches, and of the Judicial Committee 
of the Privy Council, and the procedure under the Church 
Discipline Act, 1840 (n), the Public Worship Regulation Act, 
1874 (r)), the Clergy Discipline Act, 1892 (p), and the Benefices 
Act, 1898 ((/). Rules have also been made for the procedure of the 
consistory courts of various dioceses in faculty cases and other 
causes by the chancellor of the diocese with the approval of the 
bishop (r). 

8x7B-Sect. 2.— in respeci of Offences of the Clergy, 

(i.) CJassee of Offences, 

991. Except where another method is expressly provided by 
statute (a), the procedure against a clergyman who has committed 
an ecclesiastical offence must be in accordance with one or other of 
the following Acts (Z?), namely, the Clergy Discipline Act, 1892 (c), 
the Church Discipline Act, 1840 (d), and the Public Worship 
Regulation Act, 1874 (c). 

The offences for which the clergy are amenable to ecclesias- 
tical discipline are either (1) offences in respect of moral conduct 
cognisable und(3r the Clergy Discipline Act, 1892 (/); (2) offences 
in respect of doctrine (j ) ; (8) offences in respect of the fabric 
or ornaments of a church or of ritual, cognisable in the alter- 
native either under the Church Discipline Act, 1840 (/i), or 
under the Public Worship Regulation Act, 1874 (i) ; (4) other 
ofTonces cognisable under the Church Discipline Act, 1840 (k) ; or 

(ri) a & 4 Viet, c. 86 ; see s. 13, and rules of the Chancery Court of York of 
Sei>toinl)or 24th, 1885, and May 27th, 1886 (11 P. D. 183 et seq, ; Statutory Buies 
and Orders Bovisod, Vol. IV., Ecclesiastical Court, England, pp. 23 et seq.; 
Nolle V. Jhier (1S8G), 11 P. D. 158). 

(o) 37 & 38 Viet c. 85 ; see s. 19, and nilos and orders made by Order in 
Council of Eobruary 22iid, 1879 (Stntutory Buies and Orders Eevised, Vol. IV., 
Ecclosiafttioal Court, England, pp. 26 et seq.), 

( p) 55 <V. 66 Viet. c. 32 ; see s. 9, and Clergy Discipline Buies, 1892, as 
axneudnd F^-bruary 18th and March 2oth, 1893, and July llth, 1898 (Statutory 
Eulns and Orders Kovised, Vol. IV., Ecclesiastical Court, England, pp. 61 et fiej.). 

(q) 61 62 Viet. c. 48 ; see s. 11, and Benefices Buies, 1899 (Statutory Buies 

and Orders Bovisod, Vol. I., Benefice, England, PPi S et seq,). 

(r) See Phillimore, Ecclesiastical Law, 2nd ed., vol. 11. , pp. 998 et eeq.; and 
the annual diocesan calendars or directories of the various dioceses. Different 
dioceses have their peculiar usages, which constitute the law in each particular 
case, unless they are contrary to the general policy of the law or to justice 
(rraohard v. Oeaele (1828), 1 Hag. Ecc. 169, jper Sir John, Nioholl, at p. 189). 

(а) See note (t), infra ; and pp. 621, 640, post. 

(б) Et Y(yrk (Dean) (1841), 2 Q. B. 1 ; Ex parte Dmism (1854), 4 E. & B. 292. 

(c) 65 & 56 Viet. c. 32. 

(d) 3 & 4 Viet. 0. 86. 

i e) 37 & 38 Viet. o. 85. 

/) 65 & 66 Viet, c. 32 ; see pp. 622 et seg., post. 

g) Gognisable under the Church Discij^line Act, 1840 (3 ft 4 Viet. e. 86) (see 
pp. 526 et eeq., post), or in the alternative, in oases of heresy, under stat (1^1) 
23 Hen. 8, c. 9 , a 2. 

(h) 3 ft 4 Viet 0. 86. 

(t) 37 ft 38 Yiot. c. 86 ; see pp« 629 et eeg.^post. A clerk who offends against the 
law as to uniformity of divine service can also be proceeded against by indictment 
under the Act of Uniformity, stat. (1569) 1 EHz. c. 2, s. 2 ; see note (c), p. 658,pos<. 

(1?) 3 ft 4 Yiot. 0 . 86. A clerk who lectures or preaches in a place of public 
wonmip without being duly approved and licensed is also punishable by three 
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(5) contumacy in disobeying or disregarding an ecclesiastical 
monition or order (Z). As an alternative to proceedings iu respect 
of heresy under the Church Discipline Act, 1840 (m), an archbishop 
may cite for heresy a clerk inhaluting any diocese 'within his 
province, if the bishop or other ordinary consents thereto or fails 
in his duty of punishing the heresy (n). 

992. The proper punishment of a beneficed clerk for an offence 
in respect of doctrine, if persisted in and not revoked, is depii- 
vation (o) ; and this is expressly imposed by statute where the 
offence is in violation of the Thirty-nine Articles (p). 

993. All ecclesiastical offences of the clergy which are not 
included in the foregoing categories are cognisable under the 
Church Discipline Act, 1840(a). In the case of some of thorn the 
offender is to be ipso facto deprived of any preferment which he 
may hold (6) ; and for some others a definite penalty of less sovin ity 
is prescribed (c) ; but in the case of the rest the censure or punish- 
ment to be inflicted is in the discretion of the courts (cZ). 

994. The offence of brawling or violent or indecent behaviour in 
a church or churchyard (c). if committed by a clerk, is not punish- 
able under the Clergy Discipline Act, 1892 (/), unless either it 
amounts to an offence against morality witliin the meaning of 
that Act; or he has previously been convicted of it in potty 
sessions (^). But it is punishable either in petty sessions under 
the Ecclesiastical Courts Jurisdiction Act, 1860 (/t), or by pro- 
ceedings under the Church Discipline Act, 1840 (?). 

995. Generally all violations of Church order, and breaches of 
the canons and other laws ecclesiastical, and disobedience to the 


months* imprisonraent (see note (r), p. 6SC, An inci* wlio niVoiidB 

against the law as to residence on bis bencHce is also ii. !('r the Plural I lies 

Act, 1838 (1 & 2 Viet. c. 100), to penalties and forfeil.uies i>;coverttble in tho 
consistory court of the diocese {ibid,, ss. 32, 114 ; see p. 640, post), 

(l) As to contumacy, see pp. 632 et seq,, 638, post, 

[m) 3 & 4 Viet. c. 88. 

fn) Stat. (1531) 23 Hen. 8, o. 9, s. 2; stat. (1677) ^9 Oar. 2, c. 9 : Ohuroh 
Discipline Act, 1840 (3 & 4 Viet. o. 86), s. 19. 

(o) Caudrey's Case (1591), 6 Co. Rep. (Of the King h KcclKsiaHtical h«w), 1 a; 
Gib. Cod. 1068 ; Voysey v. Noble (1870), L. E. 3 P. C. 357 ; seo i)p. 53G, 638, post, 

(p) Stat. (1671) Eliss. o. 12, s. 2 ; Kinfs Pntrtw' v. (1S08), 1 Hag. 
Con. 424. A promise not to offend again is not a revocation of past error 
(iUd.t at p. 432). 

I a) 3 & 4 Viet. c. 86. 
b) See pp. 535, 635, post. 
c) See pp. 522, G55 et aeq., post, 
a) Martin v. Mackonochie (1882), 7 P. D. 94, P. 0» 

‘ As to brawling, see pp. 663 tt seq,^ post, 
f) 6b & 66 Viet. c. 82. 

Oirt V. Ftllingham. [1901] P. 176. 

{h) 23 & 24 Viet. 0 . 32 ; see Vallancey v. Fletcher, [1897] 1 Q. B. 265. 

(i) 3 & 4 Viet. c. 86. See stat. (1662) 6 & 6 Edw. 6, c. 4 ; Cox v. Goodday 
(1810), 2 Hag. Con. 138; Taylor v. ifbrZcy (1837), 1 Curt. 470; Barder v. 
LoMley (1842), 1 Notes ol Oases, 642; Francis v. Steward (1844), 6 Q. B. 984, 
per fx>rd Denman, O.J., at p. 996. The punishment ie suspension (stat (1662) 
6 A 6 £dw. 6« 0. 4). 
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lawful commands of the bishop, are ecclesiastical offences and 
punishable as such (A:). 

996. Siraoniacal offences (0 on the part of a clerk, except those 
expressly made cognisable under the Clergy Discipline Act, 1892 (m), 
are cognisable under the Church Discipline Act, 1840 (n). 

997. If a clerk who holds any cathedral preferment, benefice, 
curacy or lectureship, or is licensed or otherwise allowed to 
perform the duties of any ecclesiastical office, trades or deals in any 
manner contrary to law (o), he is liable for the first offence to be 
suspended for a period not exceeding one year, and for a second 
offence committed after a sentence of suspension, to be suspended 
for such time as the court before whom he is tried thinks fit. For 
a third offence he is to be deprived ab officio et a hene/icio{p). 

(ii.) Procedure under the Clergy Dieciiiline Act^ 1892. 

998. The offences cognisable under the Clergy Discipline Act, 
1802 (a), include crimes and acts of immorality ; any act consti- 
tuting an ecclesiastical offence of which a clerk is convicted by a 
temporal court (/>) ; and any immoral act, immoral conduct or 
imujoral habit, and an offenpe against the laws ecclesiastical which 
is also an offence against morality, including acts, conduct and 
habits in contravention of the 76th and lOOth of the Canons 
Ecclesiasticfil of 1(503 (c). 


(A:) Ayl. Par. 208; Oodolphin, Eeportonum Canon i cum, pp. 306, 307; Philips 
V. Ihiry (ICOi), 1 Ld, Paym. 6, 9; liugg v. Wimhester {Bishop) (1868), L. II. 2 
P. 0. 223, 23o, 236 ; Comhe v. De La Bare (1881), 6 P. D. 167, 163—166, 169, 
170. Soe also p. 6^3, jrost 

g As to those ofTenccs, see pp. 593 et post, 
t) 65 & 66 Viet. c. 32. See p. 595, pv^t. 

{n) 3 4 Viet, o, 86. Sco Jackson v. Mugg (167 0, Pothery’s Precedents, 

No. 59. p. 27; Lee. y. Merest [IbOi)), 39 L, J. ( eccl .) 63; Beneficed Clerk v. 
Lee, [KS97] A. 0. 226, P. C. 

i o) See p. 657, doH, post. 

p) Pluralities Act, 1838 (1 & 2 Vict, o. 106), B. 31. 
a) 55 & 56 Vict, o. 32, 

5) Whetlior it is or is not an offence against morality (Girt y. Fillinqham, 
[1901] P. 176, 180, 181). ^ 

(c) Clergy Discipline Act, 1892 (55 & 66 Vict. c. 32), ss. 1, 2, 12. A clerk 
may bo sued in an ecclesiahtical court with a view to suspension or deprivation 
for a cnmiiial offence without having been first convicted in a temporal court 
CBownseud v. Than>e (1727), 2 W. Raym, 1507; Free v. Burgoyne (1828), 2 Bli. 
(n. s.) 65, 80, II. L.). The following acts, amongst others, are offences against 
the laws eeclesiastical and also against morality : — Collection of alms on 
false pretences (Fiizmaurice y. Ileskeih, [1904] A. C. 266, P. C.) ; cruelty 
to a servant (Be Montgomfry (1906), 2'unes, March 12th) ; drunkenmjss 
(Burder v. Speer (1«41), 1 Notes of Cases, 39; lioches^er{ Bishop) v. Ilanis, 
[1893] P. 137; Marriner y. Bath and Wells (Bishop) (1876), cited ibid., 145); 
frequenting alehnuses and tippling (Otoyn v. Watkins (1700), Kothery’s 
Precedents, No. 106, p. 61); (Canones Ecolosiastici (1603), 109; and 

notwithstanding the Deceased Wife’s Sister’s Marriage Act, 1907 (7 Edw. 7, 
O* 47), a clerk is still fiuuishable for marrying his deceased wife’s sister (ibid,, 
B. 4) ) ; incontinence (Itich v. Gerard (1690), 1 Hag. Ecc. 47, n.. Appendix B, p. 7 ; 
Dargavell v. Langdon (167^, Rotheiy’s Precedents, No. 68, p. 31 ; Free v. 
Burgoyne, supra ; lutSimy.LoftM (1815), 4 Notes of Cases, 323; BonwelJ v. 
London (Bishop) (1861), 14 Moo. P, 0. C. 396) ; irrevei'ent language in the 
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999. If a clergyman, on conviction either of treason or felony, ®*ot. 4. 
or, on indictment, of a misdonieanour, is sentenced to imprison- Praottod. 
inent with hard labour or any greater punishment, or an order 
under the Acts relating to bastardy is made upon him, or in eiusesof 
a matrimonial cause he is found to have committed adultery, crime or 
or an order for judicial separation is made against him, the fmmomlltT. 
bishop is, within twenty-one clays after the conviction, order, or 
finding becomes conclusive, to declare iliat the preferment, if any, 
held by him is vacant, or, if he holds none, that he is incapable of 
holding preferment; and thereupon, unless he receives a free pardon 
from the Crown, he is to be incapable of holding preferment. If 
a clergj^man holding preferment receives sneh pardon before another 
is admitted to the preferment, the bishop is, within twenty-one 
days after receiving written notice of the pardon, to admit him 

pulpit [lUirder v. Hale (1849), 6 Notes of Cases, 611. C30. 631) ; Bolicilalion of 
chiustity (/i'7-Nev v. Harwich {Bishop) (1867), 36 L. .1, (i:0CL.) 10, P. C.) ; 
swearing and ribHldr 5 ^ if bsibituul {Motwe v. Oxford {Bishop), [1004] A. 0. 283, 

P. C.)- Ciinonos Ecclesiaslici (1603), 75 and 109. urn as follows: “75. No 
ecclesiHSticiil porsorj slmll ut any time, other than for their honest necessities, 
resort to any taverns, or alehouses, neither shall they Winl or hxlge in any 
such ])laco8. Furthermore, they shall not give tlteinsnlves to any huso or snrvllo 
labour, or to drinking or riot, spending their time idly by day or by night, 
playing at dice, cards, or tables, or any other unlawful gairios; but ut all tiinea 
convenient tliGY filiall hear or read souiowliat of the lJol 5 r Seri | 'turns, or sliall 
occupy themselves with some other honest study or exerci'^o, alwoiys doing the 
things which shall appertain to honesty, and cuideavoining to profit the ('hureh 
of God, having always in mind, that they ought to excel all oilieys in purify 
of life, and shouM bo exaiuple.s to the |ieoplo to live well and cliristianly, under 
pain of ecclesiastical censures, to bo inflicted with severity, nccording to tho 
qualities of their ofFences.’* “ 109, If any olTond their brethren either by adultery, 
whoredom, incest or drunkenness, or by swearing, ribaldry, usury, luid any 
other uncleanness and wickedness of life, the churchwardens or quostmou and 
sidonien, in their next presentments to thoir ordinaries, shall failhfully present 
all and every of the said ofTonders, to the intent that they and every one of them 
may be punished by the severity of the laws, according tc» their deserts; and 
such notorious offenders shall not be admitted to the IJoly Co urnunion till they 
be reformed.” Among the offences cognisable under the Act. is that of which a 
clerk is, under s. 1 (o) of the Benefices Act, 1898 (61 & 62 Viet, c. 48), guilty by 
being knowingly paity or })rivy to a transfer, presentation or agreeimuit, which 
is invalid under that section (see p. 583, post), or by committing a broach of the 
promissory part of the declaration made by him, under that section (see 
pp. 583, 594 et seq,, post); but the Act does not extend to any other form of 
simony {Baker v. Royere (1600), Cro. Fliz. 788; Beveficed Clerk v, /)(!«, [^1897] 

A. C. 226, P. C.), In Rochester (Bishop) y, Harris, [1893] P. 137, it was 
held that the occas^ning of grave sCan^l and offence is not in itself an 
offence which can be charged under the Clergy Discipline Act, 1892 (55 & 58 
Viet. c. 32), 8. 2 ; but the conduct which has occasioned it must be charged. 

Before that Act, however, it was hold that a suit under the Church Discipline 
Act, 1840 (3 & 4 Viet. c. 86), was sustainable, and a clerk might bo suspfinded 
or deprived, on account of scandal arising from an accusation which, if tnie, 
would constitute a criminal offence cognisable by a temporal court (Jersey 

(Dean) v. (Rector) (1840), 3 Moo. P. 0. 0. 229, 245; Burder v. (1844), 

3 Curt. 822), or arising from a conviction for drunkenness and disorderly conduct, 
without tiiung into consideration whether the offence had actually been com- 
mitted or not {Borough v. (1890), 15 P. D. 81). Acts and conduct of 

the kind condemned by Oanones ISccleslastici (16031, 75 and 109, ore offences 
chargeable under the Clergy Disciplme Act, 1892 (65 & 56 Viet. c. 32), if, 
though not absolutely immoral, they ere dangerous to the reputation and 
unworthy of the character of ministers of religion {Benejiced Clerk y* Lee, supra, 
at pp. 229, 230; Sweet v. Toung, [1902] P. 37). 
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Again to tbe preferment without any fees. If the hishop in either 
respect fails to act, action is to be taken by or under the authority 
of the archbishop of the province (d). 

1000 . In other cafles, if a clergyman either is convicted by a 
temporal court of an act which is an ecclesiastical offence (e), or is 
alle^^ed to have been guilty of any immoral act, conduct or habit, or 
an offence against the laws ecclesiastical as respects morality 
(including a breach of the 76th or 109th canon of 1608 (/)), be 
may be prosecuted in the consistory court of the diocese in which he 
holds preferment, or, if he holds none, in the consistory court of the 
diocese in wliich he resides or in which the offence is alleged to have 
been committed, by the bishop of the diocese or a person approved by 
him, or, if he holds preferment, by any of the parishioners of the 
parish in which it is situate. But the complaint must be made 
within five years after the offence, except where made within two 
years after a conviction by a temporal court becomes conclusive, 
and the bishop may disallow the prosecution if the complaint appears 
too vague or frivolous (( 7 ). 

1001. Where there is a conviction, order or finding of a temporal 
coMvt against a cl(»rgyman, which renders him liable to a declaration 
that his preferment is vacant, or that he is incapable of liolding 
prefca nient, or to prosecution in the consistory court, a certificate 
thereof is to be sent to tlie bishop of the diocese in which the 


(d) Olergv DiacipHne Act, 1892 (65 & 56 Viet. c. 32), ss. 1 » j (2), (3), (4) ; Clergy 
PiVdidino ItuleR, lvS02, r. 34 (as re-mado July 11th, 1898) (Statutory Rules and 
Ordors Revised , Vol. IV., iCccdesiastical Court, England, pp. (>9, 70). If the 
clergyman holds more than ono preferment, and they are in different dioceses, 
the ineferment in each diooeso is to be declared vacant by the bishop of that 
diocese (//u'ci., r. 3C (Statutory Rules and Orders Revised, Vol. IV., Ecclesiastical 
Court, England, p. 70)). The term “preferment” includes every kind of 
spiritual office from «. deanery to a curacy, lectui-eship or chaplaincy (Clergy 
Bisdidine Act, 1892 (JO & 56 Viet. c. 32), s. 10, sched.). A separation order made 
under the Summary Jurisdiction (Married Womenl Act, 1895 (08 & 69 Viet. c. 39), 
8s. 4, 5, does not come within s. 1 of the Act {Sweet v. A7f/ {Biahop)^ [1902] 
2 Cli. 508). See also Forfeiture Act, 1870 (33 & 34 Viet. 0. 23), s. 2 ; and Canon 
Ecclesiasticus (1892). 

(<>} to ecclesiastical offences, see note (c), pp. 622 et eeq,, ante, 
if) See note (c), p. 523, ante, 

(Cf) Clergy Discipline Act, 1892 (66 & 60 Viet. 0. 32), 8S. 2. 5 (1), 12; Clergy 
Di9cii}>line Rules, 1892, and r, 34 (as re-made July 11th, 1898) (Statutory Buies 
and Orders Revised, Vol. IV., Ecclesiostical Court, Eif^laud, pp. 61 et eeq), 
Bohire this Act a clergyman could not be tried in an ecclesiastical court for an 
ofivmce amountiug to treason or felony (Bum, Ecclesiastical Law, Vol. II., 
p. 50; Burden v. O'Neill (1863), 9 Jur. ( n . s.) 1109, 1110; Be A. B. (Clerk) 
(1886), 11 P. D. 66). If a clergyman holds more than one preferment and they 
are in different dioceses, he may be prosecuteii in the consistory court of any of 
nich dioceses, except that, if the offence is alleged to have been committed wholly 
in one of such dioceses, he is to be prosecuted in the court of that diocese, unless 
a couii in which a prosecution is commenced otherwise directs (ibid,^ r. 36). 
S. 2 of the Act is by s. 1 (6) oi*the Benefices Act, 1898 (61 & 62 Viet. 0. 48), 
to include the offence of whioh a clergyman is guilty, by being knowingly party 
privy to a transfer, within the meaning of that section, or preseutatioD or 
agreement, whioh is invalid under that section, or by committing a breach of the 
promissory part of the declaration made by him under that section (see 
pp. 683, 694, 596, poei). As to dimony before Auit Act, see note on p. 698, 
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temporal court sat, who, if the clergyman holds preferment or Saor.i. 
resides in another diocese, is to send it on to the bishop of that Praetiot. 
diocese (A). — 

1002. If there is a question of fact to be determined at the ftnitm^-ni 
trial other than the fact of the conviction of the clergyman by a 
temporal court, either party may require that there shall be five 
assessors, chosen out of a standing list, to assist in deciding the 
question. The chancellor of the diocese, or a deputy chancellor, 
presides at the trial, and in the absence of assessors is the sole judge. 

Wliere assessors are added, the chancellor alone ddcides questions of 

law and of costs ; and questions of fact are decided by him and at 
least a majority of the assessors, or by all the assessors unanimously. 

If no decision is so arrived at, a re-trial, with different assessors, is 
to take place at the desire of either party as soon as possible (i). 

1003. An appeal either to the provincial court, whose decision Appeak 
will in that case be linal, or, in the alternative, to the Judicial 
Committee of the Privy Council, may be made by either party on a 
question of law within twenty-eiglit days, and by the defendants, 

svith the leave of the court to which the appeal is made, obtained 
on a petition lodged within fifteen days, on a question of fact (A:). 

1004. The sentence is to have regard to the interests of the Senteaos 
parish concerned ; and the clergyman may be sentenced to be 
deprived, or, if he is unbeneficed, to be incapable of holding prefer- 
ment. In either case the sentence is pronounced by the bishop, 

and the clergyman becomes thenceforth incapable of holding 
preferment, unless he receives a free pardon from the Crown, or 
unless, after public notice, he is allowed to hold some preferment 
by the bishop of the diocese and the archbishop of the province in 
which it is situate. If he is sen tenced to suspension for a term of years, 
he cannot during the term act in connection with his preferment 
without the leave of the court, nor reside within such distance 
thereof as is specified in the sentence, nor can he he readmitted 
until he has satisfied the court of his good conduct during the 
term (/). 


(/i) Clergy Discipline Act, 1892 (55 & 56 Viet. o. 32), s. 5 (4) ; Clergy 
Discipline liules, 1892, r. 33 (Statutory Rules and Orders Revised, Vol. IV., 
Ecclesiasucal C«j>urt, England, p. 69). 

(f) CJlergy Discipline Act, 1892 (55 & 66 Viet, c, 32), ss. 2, 3, 10; Clergy 
Discipline Rules, 1892, rr. 16 — 24. 32—41 (Statutory Rules and Orders Revised, 
Vol. IV., Ecclesiastical Court, England, pp. 64 et wg., 68 et aeqX 
(k) Clergy Discipline Act, 1892 (65 & 56 Viot. o. 32V s. 4 ; Clergy Discipline 
Rules, 1892, rr, 60—74 (Statutory Rules and Oruors Revised, Vol. IV., 
Ecclesiastical Court, England, pp. 74 tt seq,). Leave to appeal in re6i»ect of the 
facts will be refused wliere no facie case is made out {Evans v. Wood^ 

[1900] A. 0. 338, P. C.). The time for appealing will not be enlarged, unless a 
satisfactory reason is given for the delay (Lte v. Atherton, [1904] A. C, 865, 
P. 0.). On an appeal ae to facts the appellate court may summon any witnm 
heard at the trial, and any new witness not heard at the trial, to give evidence with 
respect to the case (Clergy Discipline Roles, 1892, r. 69 (Statutory Rules and 
Orders Revised, Vol. IV., IScciesiastioal Court, England, p. 76); Cheeney v, 
Newehoifme, Newshohne v. Cheaney (2), [1908VP. 301). 

'0 Clergy Discipline Act, 1892 (66 & 66 Yict. c. 32), a. 6; Clergy Ihsciplme 
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1005. Wilful disobedience to a sentence, or to any reqnireinent or 
direction contained in it, is pirnishable by a further sentence, includ- 
ing, where proper, deprivation, subject to the like appeal as if it had 
been pronounced on a trial (m). 

1006. Where a sentence of deprivation or incapacity to hold 
preferment is pronounced, the bishop may, if he thinks fit, also 
pronounce sentence of depoftilion from holy orders, subject to an 
appeal within one month to the archbishop of the province, whose 
decision is final (n). 

1007. Where proceedings have been commenced under the Act, 
the bishop of any diocese within which the clerk holds preferment 
may, with the written consent of the clerk and the accusing party 
(if any), pronounce, without further proceedings, such sentence as 
may sf cm fit not exceeding the sentence which miglit be pronounced 
in due course of law; and the sentence may be enforce 1 by the like 
means as if pronounced after a hearing under the Act (o). 

(iii.) Procedure under the Church Diecijdine Acty 1840. 

1008. Where a charge is made against a clerk, or scandal or evil 
report exists concerning him in respect of liis having committed 
an offence against the laws ecclesiastical which is not within the 
provisions of the Clergy Discipline Act, 1892 (p), proceedings may 
he taken under the Church Discipline Act, 1840 (q). The bishop of 
tho diocese within which the olTence is alleged to have been com- 
mitted is eini)owered (?*), on the application of a complaining 
party (s), or, if he thinks fit, of his own motion, to issue a 
commission to five persons, one of whom must be the chancellor 
or an archdeacon or rural dean of the diocese, to inquire as to the 
grounds of the charge or report (f). The commissioners have 
power to examine witnesses on oath, and are to report to the 


Bulos, r. 31 (Statutory Rules and Orders Revised, Vol. IV., Ecclesiastical 
Court, England, p, 68). 

(7)i) Clergy Discipline Act, 1892 (65 & 66 Viet. c. 32), s. 7 ; Clergy Discipline 
Rules, 1892, IT. 28 — 39 (Statutory Rules and Orders Revised, Vol. IV., 
Ecclesiastical Court, England, pp. 67, 68). 

{n) Clergy Discipline Act, 1892 (05 & 56 Viet. c. 32), s. 8. There may be an 
intorval of time before sentence of deposition is pronounced {B, v. Durham 
{Bishop), [1897] 2 Q. B. 414. 0. A.). 

(o) Clergy Diycipliue Act, 1892 (55 & 66 Viet. c. 32), s. ^10, sched. 

(p) 50 & 56 Viet. c. 32 ; see pp. 522 tf ante. *' 

Iq) 3 & 4 Viet. c. 86. For offencf^ against the laws ecclesiastical cognisable 
under this Act, see p. 654, poet. Criminal proceedings against a clerk can only 
be taken under this Act (ihid., e. 23) except in cases falling within the 
Clergy Discipline Act, 1S92 (05 & 06 Viet. o. 32), or the alternative procedure 
provided by the Public Worship Regulation Act, 1874 (37 & 38 Vmt. c. 85) 
Tark (Dmn) (1841), 2 Q. B. 1 ; Ex parte Denison (1854), 4 E. & B. 292). 

(r) The bishop is not obliged to take action if be deems it inexpedient to do 
80 (A. V. Chichester (bishop) (1859), 2 E. & E. 209; Julius v. Oxford (Bishop) 
(1880), 5 App. Cas. ^14). 

(a) 'rhe status of the complaining party is immaterial (,Ex parte Edwards 
(1873), 9 Oh, App. 388). ^ ^ 

(<) Church Discipline Act, 1840 (3 & 4 Viet. c. 86), s. 3. At least fourteen 
days’ previous notice of intention to issue the commission must be sent to the 
•Ccused clerk {ibid,). 
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bishop whether there is sufficient jpnmd/oae ground for instituting 
proceedings against the accused clerk, who, on payment of a 
reasonable sum, is entitled to a copy of the report and depositions 
of witnesses (7f). A copy is also to be transmitted to the bishop of 
every other diocese, if any, in which the accused clerk holds 
preferment (a). 

The proceedings must be commenced within two years after 
the commission of the offence (b). 

1009. Where proceedings have been commenced under the Act, 
the bishop of any diocese within which the dork holds preferment 
may, with the written consents of the clerk and of the accusing party 
(if any), pronounce, without further proceedings, such sentence as 
may seem fit, not exceeding the sentence which might be pronounced 
in duo course of law ; and the sentence may be enforced by the like 
means as if pronounced after a hearing under the Act (c). 

1010. Where the commissioners report that there is sufficient 
primd facie ground for proceedings, and the bishop of any diocese 
within which the accused clerk holds preferment, or the accusing 
party (if any), thinks fit to proceed (d), articles are to be drawn up (e) 


(ti) But he is not entitled to see any letter or document not produced before 
the commissioners [Farnall v. Craig (1847), 11 Jur. 71). 

(a) Church Discipline Act, 1840 (3 & 4 Viet c. d6), sb. 4, 6. The term 
prefoniient ** means every kind of spiritual office from a deanery to a curacy, 

lectureship, or chaplaincy \ihid.t s, 2). It includes the post of minister of an 
unconsecrated chapel (Barnes v. Shore (1846), 1 Eob. Keel. 382 ; 8. 0. (on rule* 
for prohibition), 8 Q. B. 640 ; Freeland v, Iseale (1848), 1 Bob, Eccl. 643). As 
to the form of the inquiry before the commissiouei’s, see Rt MonMon (1845), 
3 Notes of Cases, Supplement, p. ly. ; and as to the evidence, see Lincoln (Bishop) 
V. Day (1845), 4 Notes of Cases, 299. The commissioners cannot inquire into 
an offence committed outside the diocese (Homer y. Jones (1845), 9 Jur. 167), 
but can inquire into facts outside connected with an offence oommitted within it 
(London (Bishop) v. Bonwell (1860), 6 Jur. (n. s.) 709). Their function is 
simply to advise the bishop on the matters alleged. He is at liberty to 
take his own coarse afterwards, and can bring the matter by letters of 
request before the provincial couit in such fonn as he thinks fit (Shepj)ard 
V. Bennett (1870), L. E. 4 P. C. 350, 359). There is no appeal from the 
procedure before the commissioners or from their report (Simpson v. FlamanJc 
(1867), L. E. 1 P. C. 463). 

(b) Church Discipline Act, 1840 (3 & 4 Viot. o. 86), s. 20, Proceedings are 
commenced by service of a citation to appear, and not by t)io issue of a 
commission or the report of the commissioners, or the filing of articles (Brookes 

V. Oreaswell (1847), 1 Eob. Eccl. 606; Hereford (Bishop) v. T n (1853), 

2 Eob. Eccl. 695 ; Ditcher v. Denison (1867), 11 Moo. P. 0. 0. 324). The fact of 
the offence having occurred within two years need not be stated in the commis- 
sion, nor in the citation (Simpson v. Flarmnk^ supra). Where an offence is 
repeated or continued, proceedings may be commenced within two years from 
the time of its repetition or coutinuance (Titchmarsh v. Chapman (1843), 3 Curt. 
703) ; and where the offence was committed within the two years, evidence may 
be given of matters in relation thereto which occurred before the two years 
(Edwards v. Moss (1869), 20 L. T. 834, P. C.) 

(c) Church Discipline Act, 1840 (3 & 4 Viet. c. 86), s. 0. 

\a\ If an accusing party thinks 6t to proceed, the bishop must allow the case 
to go on (i2. V. Canterbury (Archbishop) (1866), 6 E. & B. 646). 

(e) The articles must oe oonfined to offences within the diocese (Homer y. 
JtmUf supra; Edwards v. Moss^ su^yra), but may allege f luts couuecm within 
them wluch have occurred outside it (London (iishoj>) v. BonweLl^ supra)* Presb 
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and signed by a practising barrister ( f) and filed in the registry of the 
diocese ; and a copy thereof is to be served on the clerk, 'who is to 
be required to appear and answer them. If the clerk appears and 
admits their truth, the bishop or his commissary is to pronounce 
the proper sentence. But if he fails to appear and answer the 
articles, or appears and contests them, the bishop is to hear the 
cause with three assessors, qualified as in the Act mentioned, and 
to determine it and pronounce the proper sentence (g). 

1011 . As an alternative course, which, if the charge is not 
admitted, is, in practice, almost always adopted, the bishop of any 
diocese in which the clerk holds preferment, or, if he holds no 
preferment, the bishop of the diocf3se within which the offence is 
alleged to have been committed, may either in the first instance, or 
after the commissioners have reported that there is sufficient primd 
facie ground for instituting proceedings, and before articles are 
filed but not afterwards, send the case by letters of request to 
the provincial court to be there heard and determined {h). 

1012 . Where from the nature of the offence charged any bishop 
within whose diocese the accused clerk holds preferment considers 
that great scandal is likely to arise from his continuing to officiate 
while the charge is under investigation, or that his ministration 
will be useless while it is pending, the bishop may, by a notice 
served on him, with a copy of the articles, or at any time pending 
any proceedings before the bishop or in any ecclesiastical court, 
^inhibit him from officiating within the diocese after fourteen days 
’from service of the notice until sentence is given in the cause. 
But if the clerk is the incumbent of a benefice, he may within such 
fourteen days nominate to the bishop any fit person or persons to 
officiate during his inhibition ; and the bishop, if such person or 
persons appear fit, is to grant to him or them a licence to officiate 
accordingly, or, if no fit person is so nominated, is to make the 
necessaiy provision for the service of the churcli. Jn all such cases 
the bishop may assign to the person or persons officiating such 
stipend as he tliinks fit, not exceeding the stipend required by law 


articlo8 charging subticquent oilonces are inadmissible [Craig v. Farnell (1849), 
6 Moo. P. G. C. 44G), 

(y) Mouncey v. RoUnson (1867), 37 L. J. (iRCCT,.) 8. The Act prescribed 
signatiiro by an advocate practising in Doctors’ Utarnnons. 

[g) Church Discipline Act, 1840 (3 & 4 Vict c. 86), fis. 7 — 12. Where the 

bishop directs his secretary to promote the suit, he is not thereby disqualified from 
hc*nrin^: determining the cause >\ith the statutory assessors (7?. v. St Albans 

(ilishop) (1882), 9 a B. D. 454), 

[h) (,Mnirch Discipline Act. 1840 (3 & 4 Viot. o. 86), s. 13. The bishop may 

tend tho letters of request without issuing a commission, notwithstanding that 
notice has been served on tho accu.^ed clerk of his intention to issue it [Head v. 
Sanders (1842), 4 Moo. P. C. 0. 186h In that case the clerk may be charged 
with offences cominittod in another aiocese [Edwards v. Moss (1869), 20 L. T. 
834, P. 0.). The judge of the provincial court is bound to entertain the cause 
(Sheppard V. e (1869), L. Ik 2 P. C. 450), and the letters of request n^ 

not contain any reason for their being sent [ibid,), nor state on whose application 
tlwy were giantod [Head v. Sandei^s^ supra, at p. 193). Where the bishop 
bimseli promotes tne suit, it docs not abate on bis i-esignation [Wiiichisstef 
(Bishop) V. Wix (1869), I.. R. 3 A. & E. 19). 
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for the curacy of the church (i) nor exceeding a moiety of the net 
annual value of the benefice, and may, if necessary, provide for the 
payment of the Btii>end by sequestration of the benefice. But the 
inhibition and the licence may at any time be revoked by the 
bishop (j). 

1013. Except by permission of the judge of the provincial court, 
there is no appeal from any interlocutory order of that court which 
has not the effect of a definitive sentence ending the suit in that 
court. But an appeal lies to the archbishop, which is to be heard 
before the judge of the provincial court, from a judgment pronounced 
in the first instance by the bishop; and an appeal lies to the Xing 
in Council, which is to be heard before the Judicial Committee of the 
Privy Council, from a judgment of the provincial court, whether 
pronounced on an appeal from the judgment of a bishop, or, in the 
first instance, on a case sent to that court by letters of request (k). 

1014. A monition not to commit the offence in future may be 
attached to the definitive sentence ; and the clerk may be punished 
for disobeying it without a fresh suit (Z). 

1015. Where the bishop who under the Act would do any act or 
exercise any authority other than sending a case by letters of 
request to the provincial court {m) is the patron of any preferment 
held by the accused clerk, the act or authority is to be done or 
exercised by the archbishop of tlie province (w). 

(i7.) Procedure under the Public Worehip Regulation Acty 1874. 

1016. As an alternative to proceedings under the Church Discipline 
Act, 1840 (o), proceedings may be taken under the Public Worship 
liegulation Act, 1874 (p), whore in a cathedral or collegiate church, 
or in a parish or other church or churchyard or consecrated burial 
ground, (1) an alteration in or addition to the fabric ornaments or 
furniture has been made without lawful authority, or a decoration 
forbidden bylaw has been introduced, or (2) the person )r].)ersoiiB in 
holy orders responsiblo for the performance of divine stirvico in the 
church or of the burial service in the churchyard or burial ground 
have, within the preceding twelve months, used or permitted to be 
used an unlawful ornament of the minister or neglected to use a 
prescribed ornament or vesture, or (3) such person or persons have, 
within the preceding twelve months, failed to observe, or cause to 
be observed, the difections of the Book oi Common Ih-ayer as to 

(i) Seo note {p\ pp. 641 ets^'q., post, 

ij) Church Discipline Act, 1840 (3 & 4 Viet. c. 86), s. 14, 

(/r) Ibid,, B8. 13, 13; Martin v, Mackonochie (1867), 36 L. J. (eool.) 23, 28. 

(1) Martin v. Mackmochie (1879), 4 Q. B. D. 697, C. A. ; atUrmod (1881) 
6 App. Cas. 424, H. L. 
im) Cooper v. Dodd (1850), 2 Rob. Reel. 270. 

• (w) Church Discipline Act, 1840 (3 & 4 Viet. c. 86), b. 24 ; Ex parte Dmwm, 

(1854), 4E. & B. 292 ; R. v. Canterbury {Archhiskop) (1836), 6 E. B. 346. 
Dnder s. 16 of the Act an ap^peal lies from tho arch bishop’s decision to the 
provincial court (fZ, v. Archee Court (Judge) (1857), 7 E. & B. 316). 

(o) 3 & 4 Viet. 0 . 86 ; see pp. 626 it seo., ante, 

\v) 37 & 38 Viet. c. 85; see a. 18, and Rules and Orders mad - by Ordfir in 
Council of February 22nd, 1379 (Statutory Rtilea and Orders lievisod, Voi. IV.# 
EodeaiaBtical Court, England, pp. 27 eteeq.). 
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the performance of the services, rites and ceremonies thereby 
ordered, or have made or permitted to be made an unlawful 
addition to, alteration of, or omission from such services, rites 
and ceremonies (q). 

1017. Proceedings are commenced by a representation to the 
bisliop of the diocese in the form of a statutory declaration that the 
ofTence has been committed. It can be made by the archdeacon of 
the archdeaconry, or a churchwarden or three parishioners (r) 
of the parish, or, in the case of a cathedral or collegiate church, 
three inhabitants of the diocese of the male sex and of full age 
who have signed and transmitted to the bishop the prescribed 
declaration that they are members of the Church of England and 
have for the last year had their usual place of abode in the diocese («). 
If the bishop, after considering the whole circumstances of the case, 
is of opinion that proceedings should not be taken on the repre- 
sentation (t), ho states in writing the reason of his opinion, and the 
statement is deposited in the diocesan registry, and a copy is sent to 
the person or one of the persons who made the representation and 
to the accused person. Otherwise, within twenty-one days (u) after 
receiving the representation, the bishop transmits a copy to the 
accused person, and requires him and the person or persons making 
the representation to state in writing within twenty-one days whether 
they are willing to submit to the directions of the bishop in the 
matter without appeal. If both parties state their willingness so 
to do, the bishop proceeds to hear the matter in such manner as he 
thinks fit, and pronounces such judgment and issues any such 
monition as he thinks proper, without an appeal therefrom ; but 
the judgment does not finally decide any question of law so as to 
prevent its being again raised by other parties (jr). If the parties 
require the bishop to transmit to the judge of the provincial court 
for his opinion a special case stating questions arising in the pro- 
ceedings and signed by them and by a barrister, the judge hears 
end determines the questions, and the judgment pronounced by the 
bishop is in conformity with his determination (y). If, on the other 
hand, either party does not, within the twenty-one days, express 
willingness to submit to the directions of the bishop in the matter, 
he is to transmit the representation in the prescribed mode to the 
archbishop of the province, who is to require the judge of the 


(q) Public Worship Regulation Act, 1874 (37 & 38 ‘Yict. c. 85), as. 4—6, 8. 
In the case of an alteration in or addition to tne fabric of a church, it must have 
been completed within the precedixjg five years (ibid., a. 8). 

(r) The parishioners must be persons of the male sex and of full age, who 
before making the representation have signed and transmitted to the bishop the 
prescribed declaration that they are members of the CQiurch of England and 
have for the last year had their usual place of abode in the parish (Publio 
Worship Regulation Act, 1874 (37 & 38 Viet. c. 85), s. 6, Sched. A). 

(«) Public Worship Regulation Act, 1874 (37 & 38 Viet o. 85), s. 8, Sched. B. " 

(t) If the bishop has come to this conclusion, his opinion cannot be overruled 
by mandamus (A //cro/t v. London {Diskop\ [1891] A. 0. 666). 

(ti) If this time is exceeded, the proceemngs are void (llotjoard v. Boddngton 
(1877), 2 P. D. 203). ' ^ 

(x) Public Worship Regi^tion Act, 1874 (37 & 38 Viet o. 85), a. 9» 

(y) Ibid. 
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provincial court to hear the matter at any place within the diocese 
or province or in London or Westminster (a). 

1018. The judge is to require security for costs from the accuser^ 
and is to give not less than twenty-eight days’ notice of the time 
and place of hearing. Within twenty-one days after the notice, the 
accused person is to transmit to the judge a succinct answer to the 
representation, and, in default of so doing, is deemed to have denied 
the truth or relevancy of the representation. The evidence is to be 
given orally on oath in open court; and the judge has the powers of 
a court of record, and may enforce the attendance of witnesses and 
the production of documents. The parties may appear in person, 
or by counsel, proctor, or solicitor. Unless the parties agree to the 
contrary, the judge must state the facts proved before him in the 
form of a spocial case ; and, after pronouncing judgment, including 
such monition, if any, and such order as to costa as may be 
requisite, he must deliver to the parties on application a copy of the 
6i)ecial case, and judgment, and send a copy to the bishop (6). 

1019. An appeal from the judgment or monition lies to the King 
in Council (c). 

1020. 'Whei-e a bishop is the patron of the preferment held by the 
accused person or is disabled by illness, the archbishop of the 
province is to act in bis place ; and if an archbishop is such patron, 
or is BO disabled, the King may appoint an archbishop or bishop to 
act in his place (d). 

1021. In the case of a cathedral or collegiate church, the visitor 
takes the place of the bishop. The complaint is brought against 
the dean and chapter, if it is in respect of the fabric, ornaments or 
furniture, and against the clerk who has actually offended, if it is 
in respect of an ornament or vesture of the minister, or the 
conduct of the service (>). 

Subject. 3 . — Enforcement of Sentences, Decreettf avd O.Jers, 

1022. A decree or order in a suit in favour of the promoter or 
plaintiff frequently contains or consists of a monition, admonishing 
the person charged or complained of not to continue or repeat the 
offence complained of, or to do some act making good the omission or 
the wrongful act in respect of proceedings in case of contempt (/). 

(a) Public Worship ^gulatioii Act, 1874 (37 & 38 Viet. c. 85), sa. 9 — 15, 19; 
HudBony, Tooth (1877), 3 Q. B. D. 46. 

(b) Ibid. ; Public Worship Regulation Act, Buies and Orders, rr. 14—81, and 
Appendix (SUtutory Rules and Orders Beyised, Vol. IV.. Ecclesiastical Court, 
England, pp. 30 et aeq.). 

(c) ^blio Worship Regulation Act, 1874 (37 & 38 Viet. c. 85), ss. 9, 11, 12; 
Eules and Orders, rr. 34—36 (Statutory Rules and Orders Revised, Vol. IV., 

•i&clesiastical Court, England, pp. 33, 34); and see pp. 600, 611, ante, 

(d) Public Worship Regulation Act, 1874 f37 & 38 Viet, a 86), s. 16. 

\e) Ibid,^ B. 17; Rules and Orders, rr. 43, 44 (Statutory Rules and Orders 
Revised, Vol. IV., Ecclesiastical Court, l^gland, p. 36). 

{/) Bum, Ecclesiastical Law, Vol. lit., pp, 191, 337 ; St. Pancras (Fes^ry) 
V. St. Martm-in’ike- Fields (Rector) (1860), 6 Jur. (N. a) 640; Fogg v. Lee 
(1873), L. B. 4 A. & E. 13.5, 141 et seg., 161 ; afi&rmed $uh nom. Lee v. Fagg 
(1874), L. B. 6 P. 0. 38. , 
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1023. If a person ^ho is duly cited to appear in an ecclesiastical 
court or is required to comply with a lawful order or decree of the 
court, whether interlocutory or final, neglects or refuses to appear or 
to obey the order or decree, or if a person commits a contempt in 
the face of the court, the judge who issued the citation, or whose 
order or decree is being disobeyed, or before whom the contempt is 
conirnittcd, may pronounce him contumacious and in contempt, and 
may within ten days signify the same in the prescribed form (g) to 
the Lord Chancellor of England or Ireland, according to the domicil 
or residence of the person (/t). Thereupon a writ de contumace 
capiendo in the prescribed form (i) issues out of the High Court in 
England or Ireland, as the case may be (A:), directed to the sheriff or 
other officer to whom the serving and execution thereof appertains, 
or his deputy, returnable in the King's Bench Division in the term 
next after the teste of the writ, in the same manner and under the 
same regulations with respect to the proceedings thereon as was 
formerly the case in connection with the writ de excommunicato 
capiendo (/), and the sheriff, gaoler, or other officer thereupon executes 
the writ by taking and detaining the body of the person (wt). On his 
due appearance or obedience to the deci^ee or order, or submission 
in the case of having committed a conlompt in the face of the court, 
tlie judge pronounces him absolved from the contumacy and con- 
tempt, and orders him to be discharged out of custody ; and he is 
accordingly so discharged when he has paid the costs incurred by 
his custody and contempt (n). The Judicial Committee of the 
Privy Council or a judge of an ecclesiastical court, with the consent 
of the other parties to the proceedings, may at any time, if it seems 

(</) Ecclesiastical Courts Act, 1813 (o3 Geo. 3, c. 127), s. 1, Sched. A. ; It. v. 
Thorogood (1840), 12 Ad. & El. 183 ; It. v. Baines fl840), 12 Ad. & El. 210. A 
Burrognte caunot siguify the contempt (7?. v. Jones (1839), 10 Ad. & EL 676). 

(/i) Ecclesiastical Courts Act, 1813 (63 Geo. 3 o. 127), s. 1; Ecclesiastical 
Court^i (Contempt) Act, 1832 (2 & 3 Will. 4, o. 93), s. 1 ; Hudson v. I'ooih 
(1877), 2 P. D. 126. An order must be served on a party personally before he 
coil be charged with contempt for disobeying it {Durant v. Durant (1822), 1 
Add. 114). 

(t) Ecclesiastical Courts Act, 1813 (63 Geo. 3, c. 127), s. 1, Sched. B; 
Ecchisiastical Courts (Contempt) Act, 1832 (2 & 3 Will. 4, c. 93), s. 1 ; R. v. 
Baines, sujtra. 

(A;) Or out of the Chancery Court of li^ncaster if the ofTender is within the 
County Palatine of Lancaster {Green v. Fenzancei Lord) {IHSi), 6 App. Gas, 657). 

(1) See stat. (1663) 6 Eliz. o. 23 ; Burn, Ecclesiastical Law, Vol. II,, pp. 250 
ef seq.; Dale's Cate, EnraghVs Case (1881), 6 Q. B. D. 376, C. A. ; Green r. 
Fenzauoe (Lord), supra. *' 

(in) Ecclesiastic^ Courts Act, 1813 (63 Geo. 3, o. 127), s. 1 ; Ecclesiastical 
Courts (Contempt) Act, 1832 (2 & 3 Will. 4, c. 93), e. 1. 

(n) Ecclesiastical Courts Act, 1813 (63 Gteo. 3, c. 127), s. 1, Sched. C; 
Ecclesinstioal Courts (Contempt) Act, 1832 (2 & 3 Will. 4, o. 93), ss. 1, 3; 
Baker v. Thorogood (1840), 2 Curt. 632, per Dr. Lushinoton, at p. 636 ; Dean v. 
Green (1882), 8 P. D. 79 ; Ex parte Cox (1887), 19 Q. B. D. 307. Where 
a behenoed clerk is in custody for contempt in disobeying an order made upon« 
him in that capacity under the Public Worship Begulation Act, 1874 (37 & 38 
Viet. 0. 66), and his benefice Becomes vacant under s. 23 of the Act, the fact of 
his having Vacated it purges his contempt and entitles him to his discharge 
without any submission on his part {Dean v. Orem, supra). Where an inoum' 
bent was in custody for ^ntempt in disobe^'ng an order mder the Act as to 
the mode of performing divine service, and the oishop appointed a curate who 
duly performed the service, the object of the pumshment was held to bs 
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fit so to do, order the release of a person in castody under a writ ds 
ccmtuviace capiendo issued in proceedings before them or him (o). 

1024. If a person is pronounced contumacious and in contempt 
for not paying money which he has been ordered by an ecclesi- 
astical court to pay, sequestration may be issued out of the High 
Court of England or Ireland against his real and personal estate 
in England and Ireland respectively to enforce payment of the 
money (p), 

1025. Disobedience on the part of a clergyman to a decree or 
order of an ecclesiastical court is punishable by sequestration ( 5 ), 
suspension (r), and in some cases by deprivation («). 

Special provisions have been made by statute for cases of 
disobedience on the part of a clergvman to a monition or order of a 
bishop or the judge under the Public Worship Regulation Act, 
1874 (0, or to a sentence or any requirement or direction in a 
sentence under the Clergy Discipline Act, 1892 (?/.). 

If a clerk wilfully disobeys a sentence under the Clergy Disci- 
pline Act, 1892 (a\ or any requirement or direction contained 
in the sentence, he may be cited before the consistory court in 
which the sentence was pronounced, instead of a writ de contiimace 
capiendo being issued against him, and, subject to the like 
appeal as in the case of a judgment on a trial under the Act, 
he may be adjudged guilty and sentenced to such punishment 
as the gravity of the offence requires, including, where requisite, 
deprivation (b). 

A clerk who has been suspended for a terra and until after its 
expiration he produces a certificate of good conduct, and who reHumes 
duty without producing such certificate, is guilty of contempt (c). 

Sxjb-Sect. 4 , — Cenaares or PunUhmenta, 

1026. Ecclesiastical censures or punishments to which the clergy 
are liable consist of ( 1 ) monition (d) ; ( 2 ) inhibition unde, the Public 


attaiued, and the incimiboiit was released without submission and without pay. 
ment of costs, but without prejudice to any other remedy for recovering tne 
costs {Hudson v. Tooth (1877), 2 P. D. 125). As to discharge from custody, see 
also Ecclesiastical Courts Act, 1840 (3 & 4 Viet. c. 93), 

( 0 ) Ecclesiastical Courts Act, 1840 (3 & 4 Viet, c, 93) ; Baker v. Thorogood 
(1840), 2 Curt. 632; Hudson v. Tooth, supra, at pp. 137 et seq. 
ip) Ecclesiastical Courts (Contempt) Act, 1832 (2 & 3 Will 4, c. 93), ss. 2, 3. 
(g) See pp. 616 et seq., post. 

(r) Martin v. Mackorutchie (1870), L. B. 3 P. C. 409 ; Hehhert v. Purchas (1872), 
1. B. 4 P. C. 301 ; see p. 635, post, 

(fi) Combe V. Be La Bere (1881), 6 P. D. 167 ; S. C. on prohibition (1882) 22 
Ch. D. 316, C. A., per Chiti’Y, J., at pp. 319—323 ; Oxford {Bishop) v. Henly, 
[1909j P. 319, 330 et seq. But depnvation, deposition or excommunication 
cannot be inflicted by an interlocutory order for more contumacy or contemiit 
{Martin v. Mackonochie (1882), 7 P. D. 94, 101, P. C.). 

(t) 37 & 38 Viet. c. 85, a. 13 ; aee p. 531, ante. 

(v) 55 & 56 Viet. c. 32. s. 7. 

i a) 65 & 66 Viet. c. 32. 

6) Ibid., s. 7 ; see p. 526, ante. 

c; Lincoln {Biehop) v. Day (1849), 1 Bob. Ikjcl. 724. 

a) Bbnpp. 529, 531, anU, and p. 534, post. 
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Worship Regulation Act, 1874 (e) ; (8) suspension ; (4) seques* 
tration (/) ; (5) deprivation and incapacity to hold preferment ; 
(6) deposition from holy orders; (7) excommunication; and 
(8) penalties and forfeitures. They are inflicted as the result of 
proceedings duly taken for the purpose (g) and in consequence of the 
commission of some crime or ecclesiastical offence (/^). 

(i.) Monition. 

1027. Monition is a command or warning to a clerk to do or 
abstain from doing some act, the omission or commission of which 
constitutes an ecclesiastical offence, or to rectify some previous act, 
the commission of which was an ecclesiastical offence. It is 
usually accompanied by a condemnation of the offender to pay the 
costs of the proceedings (i). 

(ii.) Tnhihiiifm vnder the Public Worship Regulation Act, 1874. 

1028. Obedience to a monition or order of a bishop or the judge 
in proceedings under the Public Worship Regulation Act, 1874 (j), 
for an offence cognisable under that Act, is enforced, if necessary by 
inhibition, in the prescribed manner (A:). 

& 38 Viet. c. 85, 8. 13. 

/) See pp. 616 et seg., post. 

(j) Ayl. Par, 209; Watson, ClergjTnan’a Law, 4th ed., p. 50. 

(A) Where a clerk is found guilty of an ecclesiastical offence, the court is 
bound to pass some sentence of censure or punishment upon him, but has, 
generally speaking, and in the absence of express enactment on the subject, a 
discretion as to its leniency or severity {Marlin v. Maekonochie (1882), 7 P. 1). 
94, 99, P. C.). The sentence to bo pronounced for publishing and maintaining 
doctrines contrary to the teachirig of the Church is in the discretion of the coux^ 
{SalUhury {Dishtvft) v. Williams (1862), 7 L. T. 472). 

(t) hum, Ecclesiastical liaw, Vol. III., pp. 191, 357. Monition is desoribed in 
the books as of a preparatory nature, that is to say, as a warning or command to 
be followed in case of disobedience by some coercive sanction. It appears to have 
been a general, though not an invariable, rule of the canon law that monition 
ought to precede suspension or excommunication. It may be, and in practice 
it often lu, issued for various purpose’s at the beginning or during the progress 
of an ecclesiastical cause ; and it may be, and sometimes is, the sentence or 
part of a sentence up^xn the merits pronounced at the end of the cause (Oughton, 
Ordo Judiciorum, Vol. 1., tit. 137, observat. 3 ; Qib. Cod. 1046, 1048 ; 
Mackonochie v. Penzance {Lord) (1881), 6 App. Cas. 424, per Lord SE130RNE, L.C., 
at p. 433 ; Enraght v. Penzance {Lord) (l882), 7 App. Oas. 240, Lord Blaok- 
BUKPr, at p. 247). The ecclesiastical courts being organs of the Church for 
enforcing discipline, the power to make orders to do or abstain from doing 
something ascertained respectively to be right or wrong is part of their very 
essence ; and without such power their use in tnajiy cases would be ^ne 
(Martin y. Mackonochie (1879), 4 Q. B, D. 697, G. A., per Lord OoLERiuaE, C.Jm 
at p. 770). Disobedience to a monition can be punished by proceedings in toe 
same suit on the footing of contumacy or contempt by further monition 
or inhibition and by suspension or excommunication (Hamerton v. Hamerton 
(1827). 1 Hag. Ecc. 23 ; Mackbnochxe v. Penmrvce (Lord), supra). A monition may 
prohibit not only the continuance or repetition of the same onence, but also toe 
temmission of offences of the same or a like nature {Oox v. Qwdday (1811)f 
% Hag. Con. 138, 142 ; Enraghi v. Penzance (Lord)^ eupra). * 

{J) 37 & 38 Viet. 0 . 85. ^ An inhibition on the ^ound of several acts of 
disobedienco to a monition is good if it is iustided by any one of the acts, 
although the others were not in fact breaches of the mo^on (Enraght v. 
Penzance (Lord), eupra), 

{k) Public VVorship Begulation Act Amended Buies and Orders of 
February, 1879, rr. 37 — 42 (Statutory Buies and Orders Bevised, Vol. IT.i 
Eooleeiastioal Court, England, pp. 34, 35, 49, 50). 
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V (iii.) Suspentioti, 

1029. Suspension maybe ah oj^ctoonly, or in the case of a bene* 
ficed clerk ab officio et a beneficio (1). In the former case it is an 
inhibition from performing clerical duties for a limited period (in). 
In the latter case, besides this inhibition from performing duties, it 
is for a limited period a deprivation of the enjoyment of the profits 
of the benefice (n), and during that period it virtually renders the 
benefice vacant (o). It is usually accompanied by a direction that 
at the end of the period a certificate from clergymen in the vicinity 
as to the offender’s good behaviour during the period shall be pro- 
duced before the suspension is taken off or relaxed (p). It is gene- 
rally followed by the issue of sequestration to provide for the 
receipt and application of the profits of the benefice and the 
performance of the duties during the suspension (q). A sentence 
of suspension conditional on an affi<lavit being filed may be fol- 
lowed after the filing of the affidavit by an unconditional sentence 
of suspension (r). If a suspension is annulled upon appeal, the 
successful appellant is entitled to the profits of the benefice during 
the whole period of the suspension (a). 

(iv.) Deprivation and Incapacity to hold Preferment. 

1030. The punishment of deprivation of preferment (h) is imposed 
by statute in the case of certain offences or conduct either ipso facto 
or upon a declaration of deprivation which the statute requires to 
be made, and is decreed in the case of other grave offences by a 
definitive sentence in proceedings instituted for the purpose. 

(Z) Ayl. Par. 601 — 603; Burn, Ecclesiaotical Law, Vol. III., pp. 6()7 — 609. 

(w) Ayl. Par. 002, 503. 

(nj Gib. Cod. 1047 ; Banter v. Creeswell (1860), 14 Q, B. 825. Siwiionpion 
dftprivos the incurabent of the profits althoiijrh no sequestration has issued 
[Morris v. Ogdtni (1869), L. E. 4 C. P. 687). They belong, duiio*' the suspen- 
aion, to the bishop, as paramount incumbent of all the parishes u bis dioceso, 
subject to proper provision being made thereout for the duties of the ouie (/& 
Thakeham Serjaesiraium Moneys (1871), L. R. 12 Eq. 494). If at the time of the 
suspension the benefice is already under sequestration upon a jiidginoiit against 
the incumbent or for some other cause, the sequestration upon the suspension 
takes precedence, and the previous sequestration remainer in abeyance during 
the suspension (Banter v. Cressivetl^ supra), 

(o) Gib. Cod. 1047 ; Binder v. Barr (1854), 4 E. & B. 105, 114 ; Be Thaktham 
Sequestration supra, at p. 499. 

( ») Dickes V. Iluddesford (1794), cited 1 Phillim. 278, n. (a) ; JJ atson v. 
Thfjrp (1811). ibid., 269, 271, 279, n. (a) ; Saunder v. Davies (1822), 1 Add. 
291, 298—300 ; Lincoln (Bishop) v. Day (1849), 1 Rob. Eccl. 724 ; Ex parte Bose 
(1862). 18 a. B. 751. 

(q) Bunter V. Grestvell, supra j Morris v. Ogden, supra, at p. 702. Where suspen- 
sion is inflicted in proceedings under the Clergy iJiacipline Act, 1892 (56 & 66 
Viet. 0 . 32), the offender cannot during the period of suf-peiision exorcise or per- 
/orm, without the leave of the court which inflicted the sentence, any riglit or 
duty belonging or incidental to the preferment, nor reside in the houso of l eaidence 
or within such distance therefrom as is specifled in the sentence : and ho )8 not 
readmitted at the end of the period until he has satisfied the court of his good 
conduct during the period (ibid,, s. 6 (1) (c) ). 

(r) Canibe v. De La Bert (1882), 22 Ch. D. 316, C. A. 

Bum, Ecclesiastical Law, VoL III., pi 669. 

(6) 8ee also p. 633, onfe. 
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Where a Btatute imposes deprivation ipso facto as the panishment 
for an ofTence or misconduct, it is nevertheless necessary that the 
ofifence or conduct should be judicially proved (c). 

1031. If an incumbent is convicted more than once in a temporal 
court of refusing to use the Book of Common Prayer and the forms 
tlierein prescribed, or of using any other form, or of preaching or 
speaking anything in derogation or deprivation of that book, he 
is, upon every or any such conviction after the first, deprived ipso 
facto of any preferment which he at the time holds (d). 

1032. If for the purpose of enforcing obedience to a monition or 
order under the Public Worship Eegulation Act, 1874 (e), either 
(1) an inhibition (/) is issued against the holder of a benefice or pre- 
ferment and remains in force for more than three years from the date 
of the monition or the final determination of an appeal therefrom, 
or (2) a second inhibition is issued within three years after the 
relaxation of an inhibition, the benefice or preferment held by him 
in the parish in respect of which the inhibition is issued thereupon 
becomes void ; but the bishop, for a special reason stated in writin^f, 
may postpone for not more than three months the date at which, 
unless the inhibition is relaxed, the benefice or prelornient is to 
become void {g). 

1033. Where in proceedings under the Pluralities Act, 1 838 (//), on 
account of the non-residence of an incumbent, a sequestration is 
issued against his benefice and continues for one whole year, or two 
sequestrations, from neither of which he is relieved on appeal, are 
issued within the space of two years, the benefice becomes void, 
and the incumbent cannot upon such avoidance be presented or 
nominated afresh to the benefice (i). “One whole year*’ does not 
mean one calendar year, but twelve calendar months from the date 
of tbo issuing of the sequestration (j»). 

Where on bankruptcy, or in aid of a writ of execution against 
property, a sequestration is issued against the benefice of an 
incumbent within twelve months after his institution, or a sequestra- 
tion issued after that period continues for a whole year, or two 


((t) Ayl. Par. 206— ‘JOO. But a declaratory seoteuce of deprivation is not 
necessary [Qrem^s Case ^1602), 6 Co. Bop. 29 a, where the benefice was avoided, 
xiTuler slat. (1671) 13 Eiiz. c. 12, for not reading the Thirty-nine Articles as 
thereby prescribed). ^ 

(J) Stat. (1548) 2 & 3 Edw. 6, c. 1, s. 2 ; stat. (1659) 1 Eliz. o. 2, s. 2 ; Act of 
Uniformity, stat. (1662) 14 Ca,r. 2, c. 4, s. 20. As to forfeiting a benefice by 
wilful failure to read the Thirty-nine Articles, and make the declaration of 
assent in the church of the benefice as required by law after institution or 
admission thereto, see p. 603, post, 

(e) 37 & 38 Viet. 0. 86. 

(/) See p, 634, ante, 

(^) Public Worship l^gulation Act, 1874 (37 & 38 Viet. c. 85), s. 13. The 
provisions of the Pluralities Act, 1838 (1 A 2 Viet. c. 106), s. 68, as to notice to 
the patron and as to lapse (see pp. 690 et seq.f post) apply to any benefice or 
preferment so avoided ; and the same person cannot again be promoted to it 
(Public Worship Regulation Act, 1874 (37 & 38 Viet. c. 85), «. 13). 

(A) 1 & 2 Viet. c. 106, SS. 54—58. 

(t) J hid,f 8. 68. 

(;) He (1848), 3 Exoh. 28 ; Barlhlt v. Kirwcod (1853), 2 £. ft B. 771- 
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eeqaestrationB are isstied 'within the spaoe of two years, the benefioe 
becomes void ; unlesa the bishop, within two months, by a notice 
by registered letter to the patron and incombent of the benefice and 
the churchwardens of the parish, which is to be published in the 
London Gazette, directs that it shall not become void {k). 

1034. If an incumbent is found guilty for a third time of 
unlawful trading or dealing he is to be deprived of his office and 
benefice (1), 

1035- The preferment of a clerk must be declared vacant under 
the Clergy Discipline Act, 1892 (m), in certain cases enumerated 
above (n). 

1036. In other cases an incumbent, if the interests of the parish 
or place in which he holds preferment appear so to require, may 
be sentenced to deprivation in proceedings against him in the con- 
sistory court of the diocese under the Clergy Discipline Act, 1892 (o), 
when he is adjudged either to have been convicted by a temporal 
court of having committed an act constituting an ecclesiastical 
offence, or to have been guilty of any immoral act, immoral conduct, 
or immoral habit, or of any offence against the laws ecclesiastical, 
being an offence against morality, and not being a question of 
doctrine or ritual (p). 

1037. Whore a sentence not amounting to deprivation is pro- 
nounced in the first instance, disobedience to it may be punished 
by a sentence of deprivation (q), 

1038. A sentence of deprivation under the Clergy Discipline Act, 
1892 (r), is pronounced by the bishop (a). 

1039. Where under the Clergy Discipline Act, 1892 (t), the pre- 
ferment of an offender is declared vacant, or he is deprived thereof 
by sentence, he becomes incajjable of holding preferment unless he 
receives a free pardon from the Crown, or except so far as his 

{k) Benefices Act, 1898 (61 & 62 Viet, c. 48), s. 10; Bonefices Rules, 1898, 
r. 14, Form No. 10 (Statutory Rules and Orders Revised, Vol. I., Benoftce, 
Kngland, pp. 8, 7). This does not apply to incumbents presented or collated 
before let January, 1899 (Benefices Act, 1898 (61 & 62 Viet. c. 48), s. 10), 

{1) Pluralities Act, 1838 (1 & 2 Viet. c. 106), b. 31. 
fm) 55 & 56 Viet. c. 32. 

(w) See p. 523, ante, 
lo) 65 & 56 Viet. c. 32. 

(p) Ihtd,, 88. 2, 6 (1) (a), (bj. By e. 1 (6) of the Benefices Act, 1898 ^01 & 62 
Viet. c. 48), these offences include the offence of having been knowingly party 
or privy to any transfer within the meaning of that section (see p. 583, post), 
or to a presentation or agreement which is invalid under that section, or of 
committing any breach of the promissory part of the declaration made under 
that section (see p. 694, post). In sentencing a clerk to deprivation or otherwise 
under the Clergy Disci^ne Act, 1892 (65 & 66 Viet. c. 32), regard is to be had 
Jo the interests of the ecclesiastical ^rish or place concerned and not to 
precedents of punishments (ibid,, s. 6 (1) (a)). 

M Clergy I^iscipline Act, 1892 (65 & 56 vict. c. 32), s, 7. 

ir) 66 & 56 Vict. c. 32. ^ ^ , 

M Clergy Discipline Rules, 1892, r. 31 (2) (Statutory Rules and Coders 
5«vised, Vol. IV., hicclesiastical Court, England, p. 68); Oanonee Fcclesiastici 
(1603), i22 ; Canon Ecclesiasfcicus (1892)« 

(<) 56 * 66 Vict 0. 32. 
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holding of some particular preferment is specially pertriitted by the 
bishop of the diocese and the archbishop of the province ih which 
it is situate (a). If after he has been convicted by a temporal court 
and bis preferment has been declared vacant he receives a free 
pardon from the Crown before another clerk is instituted to the 
preferment, he is to be again institated and inducted into it with- 
out payment of any fee (b). In the case of an offending clerk who 
holds no preferment, a declaration that be is incapable of holding 
preferment is substituted for the declaration that his preferment is 
vacant, or he is sentenced to be incapable of holding prefennent 
instead of being sentenced to deprivation (c). 

1040. In proceedings under the Church Discipline Act, 1840 (rZ), 
for an offence in respect of doctrine or ritual, or for a breach of the 
laws ecclesiastical not being an offence against morality, the offender 
may be sentenced to deprivation (f?) if adjudged guilty of any 
offences above mentioned as affording grounds for ipso facto 
deprivation on a second or subsequent conviction in a temporal 
court (./ ) ; or of any other breach of express ecclesiastical law (7) ; 
or of atheism, blasphemy, heresy, schism, or other false doctrine (//) ; 
or of assuming to exercise the episcopal function of ordination (i); 
or of flagrant and continued neglect of duty (4:); or of waste or 
dilapidations (/). In proceedings either under that Act or under 
the Tulilic Worship liegiilation Act, 1874 (;;?), an offei>der may be 
sentenced to deprivation for incorrigible contumacy or disobedience 
to the orders of the bishop (;i). The sentence may be pronounced 
either by the bishop or by the Dean of the Arches (0). 


(ff) eWgy Dipciplino Act, 1802 (55 & 56 Viet. 0 . 32), b. 6 (2). 

(h) B. 1(2}. 

(r) Jbid.f B. 9 (1^ ; Clergy Discipline Rules, 1898, r. 31 (in subatitution for the 
previous r. 34 of tlio Clergy Discipline Rules, 1892) (Statutory^ Rules and Orders 
Revised, Vol. IV., Ecclesiastical Court, England, pp. G9, 70). 

(</) 3 & 4 Viet. c. 86. 

{e) Ayl. Par. 208, 209. A sentence of deprivation need not be preceded by a 
previous suspension or monition {Burgoyne v. Free (1829), 2 Hag. Ecc. 406, 409, 
662 ). 

(/) Stat. (1559) 1 Eliz, o. 2, s. 11 (see note (<f), p. 655, post); Caudrey's Case 
(1591), 6 Co. Rep, (Of the King’s Ecclesiastical Law) 1 a; Martin v. Mackonochie 
(1880), 6 P. D. 87; (1883) 8 P. D. 191 ; Combe v. De La Bere (1881), 6 P. D. 
157 ; lleywood v. Manchester {Bishop) (1881), 12 Q. B. D. 404, 418 — 420. 

(g) Cro. Jac. 37 ; Ifeywood v. Manchester {Bishfip), supra. 

\h) Specot's Case (1590), 5 Co, Rep. 57 a; stat. (1677) #29 Car. 2, c. 9 ; Gib. Cod. 
1068 ; Ueaih v. Burder (1862), 15 Moo. P. C. C. 1 ; Voysey v. Noble (1871), 
L. R. 3 F. C. 357. 

(f) St Alhaus (Bishop) v. Fillingham, [1906] P. 163. 

(k) I'ullen V, Viewer (1684), 1 Hag. Ecc. 354, Apj>endix B. 

(Z) 3 Co. Inst. 204; Salisbury*s {Bishop) Case (1614), Godb. 259; Ross ▼. 

(1868), L. R. 3 0. P. 655, 664. But there is no recorded instance of 
deprivation inflicted on this ground (Gib. Cod. 1068). 

fm) 37 & 38 Viet. c. 85, • 

(n) Combe v. De la Bere (f»^81). 6 P. D, 157, 163—166, 169, (hiferd 
(Bishf^ V. Uenly, ri909] P. 319. 330 et sea, 

{o) Canones ^clesiasuci (1603), 122 ; Pullm v. Glewer^ supra, at p. 4 ; Rich v, 
Gerard (1690), 1 Hag. Ecc. 354, Appendix B, p. 7; Burgwne v. Pree (1829), 2 
Hag. Eoc, 466, 494 ; Kitson v. Lo/ttf^ (134^, 4 Notes of C^ses, 323, 350 ; 
well V. Litndon {Bishop) (1861), 14 Moo. P. C. C. 395, 412, 413; Nohvich (Biehep) 
T. Fearse (1868), 37 L. “J. ( 80 CL.) 90 ; Combe v. Be la Bere, supra. 
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1041. The form of a sentence of deprivation an eoolesiastioal 
court extends to all ecclesiastical preferments within the jurisdiction 
of the court held by the offending clerk at the date of the sentence (p). 

(▼.) Dtpotition, 


Sbot. 4. 

Practice. 

Farm of 
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1042. Where, under the Clergy Discipline Act, 1892 (j), the DepoBition, 
preferment of a clerk is declared vacant or becomes vacant by virtue 

of a sentence of deprivation, or a clerk holding no preferment is 
either declared or sentenced to be incapable of holding preferment, 
and it appears to the bishop of the diocese that the clerk ought 
also to be deposed from holy orders, the bishop may, by sentence 
and without any further formality, depose him therefrom. But 
the clerk may within one month appeal against the sentence of 
deposition to the archbishop of the province, whoso decision in the 
matter is final (r). 

(yi.) Excommunicati(m, 

1043. An ecclesiastical court may pronounce or declare a person Kzcommuni- 
to be excommunicate in a definitive sentence or in an interlocutory 

decree having the effect of a definitive sentence, as a spiritual censure 
for an offence of ecclesiastical cognisance (n). A person so pro- 
nounced or declared excommunicate does not incur any civil penalty 
or incapacity in consequence of the excommunication, except such 
imprisonment, not exceeding six months, as the court pronouncing 
or declaring the excommunication directs (a). 


(p) Wifodivard^r, Atwood HGCG), Rothery’s Prec6(1enl^!!i, No. 4S, pp. 20, 21; , 
Bnryoyne v. Free (1829), 2 llag. Ecc. ‘156 ; Vmjuy V. Fohle (1871), L. ii. 3 P. 0. 
35^, *108 ; Mnrtio v. M nckmiocUie (1883), 8 P. I). 191. 

{iA 55 & 66 Viet. c. 32. 

(r) Ibid., 88. 8, 9 ; Clergy Discipline Rules, 1898, r. 34 (Statutory Rules and 
Orders Revised, Vol. IV., Ecclesiastical Court, England, pp. 69, 70|. The 
sentence of deposition is to be recorded in the registry of the diocese (Clergy 
Discipline Act, 1892 (55 & 66 Viet. c. 32), s. 8). It need v 't be pronounced 
concurrently with the declaration or eonteuce of deprivation or of incapacity 
to hold preferment, but may be delivered after an interval has elapsed {H. v, 
Durham {Lard Bishop), pS97] 2 Q, B. 414), and may be pronounced by the 
bishop, after the archbishop has, in his absence or illneae, declarc^d the dork 
to be do})rived of his prelorment, or to be incapable of holding preferment, under 
8. 1 (3) of the Act or the Clergy Discipline Rules, 1898 {ibid., per Riunr, L.J., 
at p. 423). For deposition or degradation from holy orders, piior to and inde- 
pendently of the Clergy DiGcipliiie Act, 1892 (55 & 56 Viet, c, 32), see Canones 
Ecclesiastici (1603), 122; Ayl. Par. 206 — 209 ; Buiti, Ecclesiastical Law, VoL II., 

pp* 139, 140 ; Clarke v. II (1846), 1 Rob. Eccl. 377, 380, n. 

(a) Articles of Religion (1562), 33; Kemp y. Wickve (1809), .3 Phillim. 264, 
per Sir John Nicuoll, at pp. 271, 272; Ecclesiastical Courts AK, 1813 
(53 Geo. 3, c. 127), s. 2. Excommunication is the punishment prescribed for 
a violent assault in a church or churchyard (stat. (1552) 5 6 Edw, 6, o. 4, 

8. 2). By the Canons of 1603 excommuiiicatioD ipso facto, or by condemnatory 
sentence, is prosciibed as the penalty for impugning the position or constitution 
or the rites and ceremonies of the Chui'ch (Oanones Ecclesiiutici (1603), 2 — 12, 
, 139 ^ 141 )^ /p^o/actoexcommunioation does not take effect without a declaratory 
Boutenoe {Titchmarsh v. Chapman (1844), 3 Notes of Cases, 370, at 396, 397). 

(d) Ecdesiostical Courts Act, 1813 (53 Q^. 3, c. 127), s. 3. If a term of 
imprisonment is directed, the excommunication and the term are signified or 
certified to the Kins in Chaney ; and' thereupon a writ de ea^municato 
tf^piendo issues, and me person being taken into cusb^dy remains in prison for 
the tenn or until he is absolved by the eocdesiastical court {ibid,). The punish- 
ment ol exoammunication has |Ntaotioally become obsolete. 
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(▼ii.) Penalties and Forfeitures, 

1044. Specific penalties or forfeitures are incurred by certain 
breaches of the provisions of the Pluralities Act, 1838(6). If 
incurred by beneficed clerks they are recoverable in the consistory 
court of the diocese by a person authorised by the bishop, and the 
payment thereof may be enforced by monition and sequestration (c). 
If they are incurred by an unbeneficed clerk, or, under s. 69 of the 
Act, by a lay person, they may be recovered by any person by 
action in the High Court of Justice (d), 

Sub-Seot. b.-— Faculty Cases, 

(i.) Objects of Faculties, 

1045. A faculty is generally necessary at law, and can in 
proper cases be obtained, to sanction an addition to, alteration in, 
or subtraction from a consecrated building (c) other than a 
cathedral (/*) or the contents thereof, or a churchyard or other 
consecrated burial ground or the contents thereof (^). It is not 


(6) 1 & 2 Vict. c. 106,88. 114, 117 — 119; see pp. 667, 610, post. They can 
only be recovered in the same year in which they have been incurred, or in the 
following year b. 118). 

(c) Ihid,t a. 114. The proceedings for their recovery from a beneficed clerk in 
the consistory court are m the nature of a civil suit and are not taken under the 
(Jhurch Discipline Act, 1840 (3 & 4 Vict. c. 86) {Black v. Itackham (1846), 5 Moo. 
P. C. 0. 305 ; Rackham Y,BIuck (1846), 9 Q. B, 691). The bishop is empowered 
to direct that, so far as not remitted, the ponaltios shall be applied towards 
augmenting or improving the benefice or the house of residence or any other 
buildings or property thereof (Pluralities Act, 1838 (1 & 2 Vict. o. 106), s. 114). 
In other cases the x^6i^s.ltie8 recovered are to be paid over to the Governors 
of Queen Anne's Bounty to be ax)plied to the purposes of the Bounty {ibul., 

(d) Pluralities Act, 1838 (1 & 2 Vict. o. 106), s. 117. 

(e) Including a building on consecrated giound {SCceven v. St. Martin Organ 
{Rector) (1824), 2 Add. 265 ; Campht^U v. Paddinglvn {rarishioners) (1852), 2 Bob. 

’ 7/anjarcf v. St, Matthew, Bethnal Green {Parishioners) (1878), 4 

(/) Phillpotts v. Bof/d (1875), L. E. 6 P. G. 435, 456, The dean is the ordinary 
of a cathedral, and the bishop's only control over it is as visitor (ibid., at 
pp. 453, 454). 

(g)Betvdney y. Good {1861), 7 Jut. (n, b.) 637, 638; Sievehing y. Kings ford 
(1866), 36 L. J. (egol.) 1, Where anything has been added or altered without 
a faculty, what nas been added or altered cannot legally be removed or restored 
without a faculty (n'ai/jcT v, Clyde (1861), 10 C. B. fN. s.) 381 ; Ritchings v. 
Coi'dinyley (1868), L. K. 3 A. & E. 113, 122; Vincent y.^Eyton^ [1897] P. 1, 12) ; 
but this does not affect the right of propei^ in an ai-tiole so addea (TFa/A«r v. 
Clyde, supra). 

When ground has once been consecrated, it cannot be definitely converted to 
secular purposes without an Act of Parliament {Campbell y. Paddington 
{Parishioners), supra, per Dr. Lubhinoton, at p. 659 ; Harper y, Forbes (1859), 
6 Jut. (n, s.) 275 ; R, y, Twiss (1869), L. K. 4 Q. B. 407, per Oockbubn, O.J., 
at p. 412). But faculties have in suitable caaes been granted for the erection or^ 
construction, on conseci'ated ground, in which no burials have taken place or* 
can in future take place, of buildings or chambers for parochial or public 
purposes not of a purely eoclesiastical character {Campb^ y, Pad£'ngton 
iParishwners), supra; Bussell y, St, Botolph, Bishpsgate {Parishimers) (1869), 

5 Jut. (n. J.) 800;^ Bs -»«««<»» (1874), L. E. 4 A. 4 E. 294 ; Hansard v. St. 

%; 8L Oearge's, Hanover Square 
Be 8i, Nicholas, OUs Ahhey^ Bs 


Matthesv, BeiJmal Green {Parishumers), supra 
{Burial Board) v. Hall (1879), 6 P. B, 42 ; J 
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neeeBBary in the case of such trifling matters as hassocks and 
book-boxes (&)• Bnrials can take place in churchyards and con- 
secrated burial grounds without a faculty, and as regards church- 
yards the incumbent has the right, without a faculty, to sanction 
the erection of tombstones and monuments of an ordinary character 
and approve the inscriptions thereon (i), and as regards the 
consecrated portions of cemeteries established by cemetery com- 
panies and of burial grounds provided by local burial authorities, 
the control and management thereof respectively is in the com- 
panies (k) and the burial authorities (Z). But an incumbent has 
no power to sanction the construction in a churchyard of monu- 
ments of an unusual size or character or of a vault or brick 
grave without a faculty (?n), and his control over tombstones 
and ordinary monuments and the inscriptions thereon may be 
overridden by a faculty (n). Neither he nor the churchwardens 
nor a lay rector, where there is one, can erect or sanction the 
erection of any monuments or tablets on the walls of the church, 


SU Benet Fink Churchyard^ [1893] P. 68), for a now footpath in a church- 
yard {Walter v. Mountague (1886), 1 Curt. 253), or the diversion of an old foot- 
path therein {Tottenham (Vicar) v. Venn (1874), L, E. 4 A. & E. 221, 224, 225), 
for the laying out of oonsecrated ground as a public garden or otherwise 
for a non -ecclesiastical public purpose (Jie St. Oeorge in the East (Bector) 
(1876), 1 P. D. 311), or for adding part of it to a public road for the sake 
of widening the road and rendering access to the rest of the ground more safe or 
convenient (St. Botolph laithout Aldgate (Vicar and One Churchwarden) v. 
PariahionerB of Same, [1892] P. 161 ; St, Nicholas, Leicester ( Vicar) v. Langton^ 
[1899] P. 19; Re Bideford Pariah, Ex parte Bideford (Rector and One Church^ • 
warden)^ [1900] P. 314). In such cases orders have been made dealing with 

F rivate vaults (St. Botolph without Aldgate (Vicar etc.) v. Parinhiontra of SamCp 
1892] P. 173). See also title Burial and Orismation, Vol. 111., pp. 415 ct aeq, 
(h) Parhamw. Templar (\%2l), 3 Phillim. 616, per Sir JoilN NicnoLL, at p. 527. 
({{Maidman v. Malpas (1794), 1 Hag. Con. 205, per Loid Stowkll (then 
Sir WILLIAM Scott), at p. 208; BreeU v. Woolf rey (1838), 1 Curt. 880, 903; 
Keet V. Smith (1875), L. E. 4 A. & E. 398, per Sir Robek'^ Phillimore, at 
pp. 413, 414 ; Pearson v. Stead, Stead v. Pearson, [1903] P. 66 

An incumbent may level the ground above a grave without a facult}^ (Bennett 
V. Bonaker (1829), 3 Hag. lOco. 17, 61, 52). 

(^) Cemeteries Clauses Act, 1847 (10 & 11 Viet o. 66) ; R. v. Tristram 
(1899), 80 L. T. 414. But the bishop of the diocese and all persons acting under 
nis authority have the same ri|;ht and power to object to and to procure the 
removal of a monumental inscription within the oonsecr&ted part of uio cemotei'y 
as he has by law to object to and procure the removal of a monumental 
inscriptior in a churdi or the burial ground belonging thereto oi in any other 
consecrated ^und (Cemeteries Clauses Act, 1847 (10 & 11 Viet. c. 66), s. 51). 
And a body buried in the consecrated part of the cemetery is not removable 
from its place of burial without the like authority as is by law required fur the 
removal of a body buried in the churchyard of a parish church (ihid.^ b. 26). See, 
generally, title Burial and Cremation, Vol. III., pp. 620 et seq^ 

(1) Burial Act, 1862 (16 & 16 Viet, a 86), s. 38. Any question as to the 
fitnees of a monumental inscription placed in the consecrated part of the burial 
ground is to be determined by the bishop of the diocese (ibid.). See, gonoraliy, 

• title Burial and Cremation, Vol. HI., pp. 465, 611. 

(m) Bardin r. CalcoU (1789), 1 Hag. Con. 14 ; Rugg v. KingsmUl (1868), L. B. 
2 P. 0. 69 ; and as to brick graves see Qilhert v. Buzzard (1821), 2 Hag. Con. 
333, per Lord Stowell (then Sir William Soorr), at p. 363. 

Kingemill, supra ; Keety. Smithy supra, reversed on appeal (1676) 

1 P. D. 73, P. 0. ; Pearson v. Stead, Steady, Pearson, supra. The interment in 
chunh of ciemat^ ashes has been sanctioned by a (acuity (Re Kerr, [1894] 
P. 264). 
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SaoT. 4. whether inside or outside, without a faculty (o). And human 
Practice, remains, after having been once committed to consecrated ground, 
““ whether in a vault beneath a' church or in a churchyard, or in the 
cemetery of a company, or in the burial ground of a local authority, 
cannot be disinterred for the purpose of reinterment elsewhere, or 
for any other purpose, without a faculty (p). 

Faculties have been granted for appropriating a pew or seat in a 
church to a man and his family while continuing to inhabit the 
parish or a certain house in the parish, or to the occupiers for the 
time being of a certain house in the parish (gf) ; and for conferring 
on an individual the perpetual and exclusive right of interment 
of himself and his family in a vault beneath a church or in a 
churchyard, or the right to construct a brick grave yith or with- 
out the exclusive right of burial therein (r) ; but such faculties 
are not granted at the present day except under very special 
circumstances (a). 

Faculties will be granted for the pulling down and rebuilding of 
a church (^), or the removal of a church to another site (c), or the 
pulling down of an old church on the erection of a new one 
elsewhere (d). 

Faculties have been granted, in consideration of a specific sum of 
money or annual rent, for the construction and use of a private 
pathway, enclosed by railings, across a churchyard closed for 


(o) Mctidman v. Malpas (1794), 1 Hag. Oon. 205 ; Sealer v. Boivle (1823), 1 
Add. 541. 

(;)) Gib. Cod. 454; St Fan eras (Vestry) v. St Marlin in the Fields (Vicar) 
(18()0), 6 Jur. (n. 8.) 640; Adlam v. Colthnrst (1867), L. R. 2 A. & £. 30 ; St 
Botulpk without Aldyaie (Vicar (tnd One Churchwarden) v. Pariahiontra oj Same^ 

^ 1’. 161 ; St, Helen' 8, IJiahopagate with St Mary^ Ontmich (Rector etc.) v. 

toners of Same, [18921 P. 259 ; R, v. Tristram, [1898] 2 Q. B. 371 ; Lee 
T. IJairtrcy, [1898] P. 63 ; St Nicholas, Leicester (Vicar) v. Lanyton, [1899] P. 
19 ; evon tliougb the removal has been directed by an Order in Council (St 
Martf-at^lh'U with St Andrew Hubbard (litUor etc,) v. Pariahvmers of Same, 

t l892] P. 394 ; St, Miehael Rassishaw (Rector etc A v. Parishioners of Same, [1893] 

^ 233). In certain cii cumstances a faculty will be granted for the removal of 
the remains to unconsocratod ground (Re Talbot, [19oi] P. 1). But in that case 
the licence of the Home Secretary is also necessary (ibid,, at p. 6), though 
unnecessary for a removal to consecrated ground (Burial Act, 1857 (20 & 21 Viet, 
c. 81), 8. 25 ; Druce v. Young, [1899] P. 84). A faculty may be granted for the 
exhumation of remains for the pui-pose of inspection (Re Pope (1851), 15 Jar. 
614; l>ruee V. Young, safn-a), but not for the purpose of cremation (lie Dixon, 
[1892] P. 386). See also title Bukiai. ai^d Ckewation, Vol. III., pp. 553 et aeq. 

(q) Fuller v. Lane (1825), 2 Add. 419, 426, 427; l\^t Peclch am (Vicar) v. 
Oeury (1889), Trist. 189, 207, 208 ; Liyhtfuot v. Eastwood (^1889), Trist. 248. 

A grant of a pow to a man and his heiis simply would be illegal (Bruhin and 
Tradum's*Caae (1618), Poph. 140). 

(r) lioaher v. Northjleet {Vicar) (1825), 3 Add. 14 ; Pitcher v. Norihjleet (Viear) 
(1825), 3 Add. 15 ; The PerivaU Faculty, De Itomana v. Roberts, [1906] P. 332. 

(d) Fuller v. Lane, supra ; Woollocombe v. Ouldridge (1825), 3 Add. 1 ; Roaher 
v, N&rthfleet ( Vicar), su^a ; Pitcher v. Northfleet ( Ficar), supra ; West Peckham 
{Vicar) v. Geary, supra^ at p. 207. * 

(5) Holy Trinity, Kingsway (1^9), Times, August 6th, 

(c) Clayton v. Dean (1849), 7 Notes of Cases, 46. 

(d) Steevm v, St Martin Orgara (Rector etc,) (1824), 2 Add. 256; Church 
Building Act, 1845 (8 & 9 Viet c. 70), B, 1 ; St Mary, Btskopstoke (1909), 21 
T. L. R. SOT; S. C., on appeal suk nom. Paddington y. ^gwidc (1909), Times, 
December 17th, P. C. 
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burials (e), and for an easement of light and air over oonsecratld 
ground (}), and for interference with the ancient lights of a 
consecrated building (gr). 

1046. Where a monition is issued under the Public Worship 
Regulation Act, 1874 (h), to do an act which in the absence of a 
monition could not be lawfully done without a faculty, it is not 
necessary to obtain a faculty from the ordinary in order lawfully to 
obey tlie monition (?). If the monition directs that a faculty shall 
be applied for, such fees only are to be paid for it as are directed 
by the rules and orders (/c). 

1047. Where an addition, alteration or subtraction, which in 
law required a faculty, has been made without one, a confirma- 
tory faculty will, in suitable casos, bo granted to legalise what 
has been done (/). On the other band, where ornaments have 
been improperly removed from a church without a faculty, and 
a faculty to confirm the removal is applied for, a faculty autho- 
rising and ordering their replacement will, in a proper case, be 
issued (f//). 

1048. The repair of tombs or monuments does not require a 
faculty, but tl)e leave of the churchwardens, which they aro bound 
to grant, should be previously obtained (n) ; and generally mere 
repairs do not require the sanction of a faculty (o). 

1049. Except whore the bishop with the consent of the patron 
gives a written authority for the removal of an unnecessary building* 
belonging to or forming part of the house of residence (p), a faculty 


{e) Si. Gabriel^ Fenchiirch Street {Rector) v. Citit of London Real Property (7o., 
[1890] P. 95. 

(/) St. Stephen, Wdlhroolc {Rector) v. Sun Fire Office {Trustees) Trist. 

lOy ; St Martin Orgars (1890), Trist. 145. 

{g) St. Mark's, Old Street (1909), Times, August 6th; Chr: t Church, Newgate 
Street (1909), Times, November 27th. 

Ui) 37 & 58 Viet. c. 85. 

(t) Ibid., 8. 14. 

(k) Ibid. Notbiijg iu the Act is to be construed to limit or control the dis- 
cretion vested by law in the ordinary as to Iho grant or refusal of a faculty ; 
and a faculty is on application to be granted if ubopposed on payment of 
such fee (not exceeding two guineas) as is prescribed by the Kules and Orders, 
in respe. t of any alteration in or addition to the fabric of any church or in 
respect of any ornataieuts or furniture, not being contrary to law, made or 
existing in any church at the time of the passing of the Act {ibid.). As to the 
foos payable for faculties generally, see p. 548, post. 

(0 SieueJeing y. Kingsfard (1866), 36 L. J. (eccl.) 1 ; Gardner v. Ellis (1874), 
L. B. 4 A. & E. 265 ; Bradford v. Fry (1878), 4 P. V. 93. AVhere a petition has 
been presented for a faculty for the removal of additions introduced without a 
faculty and citation has issued thereon and a petition is presented for a con- 
firmatory faculty legalising the additions, a fresh citation is not necessary 
{Bieveking v. Kingsford, eupra; Gardner y. Ellis, sui^ra). 

(m) Tethury (Vicar) y. Churchwardene etc, of Same (1885), cited [1892] P. 271, 
n. (2). 

(») Bardin y, Calcott (1789), 1 Hag. Con. 14, per Lord Stoweij. (then Sir 
William ^ott), atp. 16. 

(o) St. Stephen, Walhrooh {Rector) y. Bvn Fire Office {Trustees), eupra, at 
p. 108. 

(p) Ecclesiastical Pilapidations Act, 1871 (34 & 35 Yict. c. 43), 7l« 
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is desirable and proper for the removal of or for any material 
alteration in glebe buildings ( 9 ). 

(ii.) Procedure to obtain FacuUiee. 

1050. Proceedings on an application for a faculty are instituted in 
the consistory court of the diocese, and are commenced by a petition, 
which is usually presented by the incumbent and churchwardens, 
with or without the addition of other parishioners (?*) ; but it may 
be presented by any parishioner («). 

1051. The whole body of parishioners are interested in the church 
and churchyard (f), and, therefore, except in the case of an application 
for a faculty for the placing of a monument or tablet in the church 
or churchyard {u)y or for the removal of an illegal ornament or 
structure in respect of which no option is permissible (x)y the petition 
must ordinarily show that the application has been approved by the 
parishioners in vestry assembled (a). 

1052. The bishop cannot personally intervene in a matter 
requiiing a faculty, and his doing so may lead to misapprehension 
and mistake (i). 

1053. On presentation of the petition, unless the faculty prayed 
for would be manifestly illegal or otherwise objectionable, a citation 
is issued in general terms to all persons interested, and, if the 
incumbent or churchwardens are not parties to the petition, to 
those individuals personally, requiring them to appear and show 
cause if they oppose the faculty. If any illegality or other objection 
appears on the face of the petition, the applicants will be heard 
upon it ex parte, and the citation will only issue if they justify the 
petition, Ilut if the petition appears pi^imd facie to be in order, the 
citation will at once issue. Where parties are cited individually, it 
is served upon them personally, but a general citation is published 
by l^eing affixed at or near the church door and remaining so 
nifixed for the time prescribed by the rules in force in the diocese. 


(q) Huntley v. Russell (1849), 13 Q. B. 572, 589. 

(7’; I’lio concurrence of both church wai-dens ia not essential [Bradford v. Fry 
f 1878), 4 r. D. 93, Dr, Robertson, at p. 99; Bt, Botolph without Aldgate 
{Vuar and One Churchwarden) v. Parishioners of Saine, [1892] P. 161J ; and in 
a proper case a faculty will be granted in spite of the op^i^sition of botn church- 
wardens (St. Ann€*s, Limehouse (Rector) v. Parishioners of Same^ [1901] P. 73), 

(s) Kami v. St. Ethelhurgay Bishopsgate Within [Recior\ [1900] P. 80; Davey 
T, Hinde, fl901] P. 95; S. 0., on second hearing, [1903] P. 221. In the case 
of St. Margiirot’s, Westminster, a member of Parliament may petition ( Virwerd 
V. Kyton, [1897] P. 1, 10). 

(t) St. Uoia'ph without Aldgate (Ttcar and Ont Churchwarden) v. Parishioners 
of Savie, [1892] P. 101. 167. 

(u) Maidman y, Malpas (1794), 1 Hog. Con. 205, 

! x) See cases cited in note (^)»-p. 545, post. 

a) Groves v. Hornsey (^ccfor) (1793), 1 ilag. Con. 188; St. John's, Margate 
V hurcdiwardens) y. Parishioners 1 Hng. Con. 198 ; Clayton v. Dean (1849), 

7 Notes of Oases, 46, 53; Jackson v. Singer (1868), 37 L. J. (EOOL.) 9 ; Evans v. 
SioxM (1869), 38 L, J. (eccl.) 38. See pp. 545 et seq., post, 

(5) Harj^er y. Forhes {\So9), 5 iTur. (n. s.) 275, per Dr. Lushington, at p. 276. 
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ThR oitation is then returned with a oertifioate indorsed thereon o( Baat . «. 
due service or publication, as the case may be(e). Fraettoe, 

1054. A faculty is opposed by the entry of an appearance and Oppoaltton. 
subsequent proceedings according to the practice of the different 
consistory courts (d). It can only be opposed by persons having 
the same interest as would entitle them to apply for a faculty (e). 
Parishioners who do not appear in response to the application must 
be taken to assent to the application </). 

(iii.) Orant of FacuHies, 

1056. A faculty will not be granted to sanction illegal ornaments PrinoiplM 
or furniture (g), but will be granted as a matter of course to remove fi^>verning 
illegal furniture or ornaments, even though they were in the church 
at the time of its consecration (A). Where it is doubtful whether faculty, 
the ^ant of the faculty would contravene a statute, time should 
be given for proceedings in prohibition to be instituted (i). 

Where no question of illegality is involved, the grant or refusal 
of a faculty is in the discretion of the court ; but it must be a 
sound discretion, having due regard to times and circumstances 
and to the rights and interests of all parties concerned (/c). If it is 
applied for by the incumbent and churchwardens, with the consent 
of the vestry, and is not opposed, it will ordinarily be granted in the 
absence of any serious objection (1). It it is opposed, the case will 
be tried and decided according to the merits (ru). The attitude of 
the vestry, though it must always be ascertained, except with regard 
to monuments and tablets (n), and great weight is always attached * 




Buies and Orders Bevised, Vol. IV,, Ecclesiastical Oonrt, England, pp. 1 et ; 
Buies of the consist^ courts of the different dioceses (Philhmore, Eoclosiastical 
Law, 2nd ed., Vol. II., pp. 998 et eeq,; and the annual Diocesan Calendars or 
Directories of the various dioceses ; see p. 620, ante), 

(d) See note (u), p. 520, ante, 

(e) See p. 544, ante; Ilanaard v. 8t. Matthew, Bethnal Orem {ParitihUmerB) 
(1878), 4 P. D. 46, 54, 55. A person on behalf of the bishop has no Iocob etandi 
to oppose a faculty (Lee v. Fagg (1874), L. B. 6 P. 0. 38). 

(/) St. JohrCs, Margate {Churchwardens) v. PariahidnerB (1794), 1 Ilag. Con. 
198, per Lord Stowell (then Sir W. Scott), at p. 200. , 

(g) St. BamahoB, Pi7nlico(Vicar)v.Bowrcn (lOlZ), Trist. 1, 16 ; St. EtheUburga 
Faculty CaBt (1878), Trist. 69, 71 ; Be St. Jamea the Great, Buocton, St. John 
the Baptisi,, Bvacton {Vicar) v. PariehicmerB of Same, [1907] P. 368, 376. As to 
what furniture and ornaments ore illegal, see pp. 667 et aeg., poet. 

{h) Weaterton ▼. Liddell, Beal v. LwLdeU (1855), Moore’s Special Beport, per 
Dr. tiUSHiNGTON, at p. 77 ; Davey v. Einde, [1901] P. 95, 116. 

U) Re Kerr, [1894] P. 284, 293. 

{k) Woollocombe v. (hddridge (1825), 8 Add. 1, 5 ; Butt v. Jones (1829), 2 Hag, 
Eoo. 4X1, per Sir John Niohoix, at p. 424; Sergeant v. Dale (1875), Trist. 33, 
per Dr. Tristram, at p. 87 ; Egerton v. Odd Rode {All), [1894] P. 16 ; St. Janus, 
Norland (Fwor) v. Pariehionere o/ f 1894] P. 266, 257, 258. 

* (Q St. Auguatine, Haggeretane, Faculty (Aim( 1877), Trist. 60, 63 ; Si. Ethf lhurga 
FacuUy Case ^878), Trist. 69; Woodward ▼. Folkestone {PariBhionera) (18S0), 
Trist 177. A faculty for an object which, though not actually illegal, is in- 
oxpediant and likely to produce trouble, should be refused {liuyg v. KingsmiU 
(1868), 3 Moo. P. CT. 0. 78, 88). 

(TO) Peek V. Trtywer (1881), 7 P. D, 21. 

(n) Maidman r. Maipoa (1794), 1 Hag. Cbn. 206. 
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to it, is not an absolutely determining factor in the case (o). The 
absence of strict legal form in the summoning or holding of the vestry 
will not be regarded as absolutely essential (|?) ; and a faculty may 
be granted in spite of the disapproval of the vestry or of the majority 
of the parishioners ( 7 ), or may be refused in spite of their approval (r). 
Under special circumstances the votes of Church members and non- 
Church members of the vestry will be discriminated («). Memorials 
of parishioners for or against the faculty may be taken into account, 
though they do not ordinarily weigh against the resolution of the 
vestry on the subject (<). A faculty has been granted without the 
consent of the select vestry of the civil parish {a) and for the 
church of a new ecclesiastical parish without the consent of the 
vestry of the civil parish of which it forms part (h), 

1056. The consent of a vicar, where he is not the freeholder of 
the fabric or soil which will be affected by the faculty, is not essential 
to the grant of it(c), but the rights of a rector over the fabric of 
the cliaricel and other common law rights cannot be overridden by 
a faculty (d). 

1057. A faculty will be granted, in a proper case, notwithstanding 
the opposition of persons interested in gi-aves which will be affected 
by the proposed work (e). 

On the hearing of an application for a faculty it may be 
necessary to decide whether any freehold rights will be affected by 
granting it(/). 


( 0 ) (irovf^s V. Hornsey (/Sector) (1793), 1 Hag. Con. 188, per Lord Stowell 
(then Sir WmLiAM Scott), at p. 189 ; Clayton v. Dean (1849), 7 Notes of 
Gases, 46, 53. 

(р) Thomas v. Morris fl823), 1 Add. 470. 

(^) Groves v. Hornsey {RedoT)^ supra ; St. John's, Margate {Churchwardens) v. 
Parishioners 0794), 1 iiag. Con. 198, 200; Butterworthr. TFcrlfcer (1765), 3 Bun*. 
1689, 1692; Nickalls v. Briscoe, n^^92] P. 269 ; St. Anne*s, Livnehouse {Rector) v. 
Parishiomrs 0 / Same, [1901] P. 73. 

(r) Woodward v. Fmkestone {Parishioners) (1880), Trist. 177 ; Peek v. Trower 
(1881), 7 P. D. 21. 

(f) Tottenham ( f^icar) v. Venn (1874), L. B. 4 A. E. 221. 

(s) Tetbvry {Vicar) v. Churchwardens of Same (1885), cited [1892] P. 271, n. (2) ; 
but see NichaUe v. Briscoe, supra, at p. 273, and per Lord Penzance, at p. 279. 

(a) Richmond (Vicar) and St. Matthias, Richmond {Chapelwardens) y. AU Persons 
having Interest, [1897] P. 70, 76 ; St. Anne's, Limehouse {Rector) v. Parishioners 
of Same, supra. 

(h) Re St. Mark's, Wimhledon, Wimbledon ( Vicar and fihurchwardens) v. ICden, 
[1908] P. 167, 170. 

(с) Rich v. Bushnell (1827), 4 Hag. Boc. 164, 173. 

(d) Sh George, Hanover Square {Rector) v. Steuart (1739), 2 Stra. 1126 ; Maid- 
man V. Malpas (1794), 1 Hag. (}on. 2Q5, 211 ; Rich v. Bushnell, supra, at p. 172. • 
But a rector cannot maim, as a matter of right, to make a vault under a <hancel 
or af3x a tablet on the walls {ibid., at p. 171). H a faculty for work in the 
chancel, for which the rector’s consent is necessary in law, is granted without 
that oonsent, the remedy lies not in prohibition, but in appeal {Buhner v. Ease, 
(1803), 3 East, 217). If the work is carried on without ms oonsent, he can, 
in spite of the faculty* maictain an action of trespass against the party 
executing it (ibid., at p. 220). 

(«) St. JBoto/ph without Alagate {Vicar and One Ohurchwarden) v. Parishioners 
of Same, [1892] P. 161, 166 et seq.; St. Andrew's, Hove {Vicar and Church- 
wardens) v. Mown (1894), cited [1895] P. 228 et seq., n. (4). 

( / ) 8h<4tar v. Friend (1689), 2 Salk. 647 ; Walter v. Mourdaffus{Wi%), \ Oort. 
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Where a faculty is granted, the work authored jpciust be done 
within a reasonable time (^). 

A faculty for the erection of bells will not«be granted where 
there is a risk of annoyance being caused by their being rung with 
unnecessary frequency or for an unnecessary length of time(/0; 
and an agreement restricting the ringing of the bells will be 
sanctioned by a faculty {%). 

A faculty may be granted subject to a reservation as to ordering 
the removal of the furniture for which it is granted if ornaments 
are afterwards introduced without a faculty or unlawful services are 
performed in the church (j). 

A faculty has been granted to a corporation (fc). 

1058. Applicants for a faculty for alterations in a church or 
churchyard, except where it is applied for to redress a previous 
unauthorised alteration, pay the costs incurred by them in order to 
obtain it (i) ; but a party who unreasonably opposes the application 
is condemned in the costs occasioned by his opposition. Where, 
however, the opposition is reasonable, both parties are left to bear 
their owm costs of the proceedings (m). Where the opposition of a 
party is partially successful, a proportion of his costs will be allowed 
against the applicants (n). 


(iv.) Appeals, 

1059. An appeal in a faculty case, as in other cases (o), lies from 
the consistory court to the provincial court (p), and thence to the 
Judicial Committee of the Privy Council (q). On an appeal to the* 
provincial court an inhibition and citation will issuo to the chancellor 
of the consistory court and the respondents to the appeal in the 
suit, inhibiting them from doing anything to the prejudice of the 
appellant pending the appeal (r). By the leave of the court and 
with the consent of all parties, additional parishioners may be 
allowed to intervene in the appeal for the purpose. of f*raying for and 
obtaining a confirmatory faculty in connection with ihe matters in 


253, 260; Knajyp v. Bt. Marif, Willesden {Parishioners) (1851), 2 Rob. Ec-cK 358 ; 
West Pedcham {Vicar) v. Geary (1889), Triat. 189, 215 ; and soo note (t/), p. 514, 
ante, 

ig) St. Jude, South Ketmngton {Vicar) v. Parishioners (1877), Triat. 267, 270. 

Ih) Ibid, 

It) 8t. Judds, Hampstead (1909), Times, August 6th. 

(n St. AnndSy Lime'douse {Reetor) v. Parishioners of Same, [1901] P. 73. 

(4:) St. Nicholas, Leicester ( Vicar) v. Lanyion, [1899] P. 19, 36, 36 ; St. Mary^ 
le^Strand Churchyard (1901), Times, March 6th. 

(l) Liyhtfoot v. Eastwood (1889), Trist. 248, 266, 266. 

(m) St. Sepulchre {Vicar) y. St. Sepulchre {Churchwardens) (1879), Trist. 92, 
102 ; Ughtfoot v. Eastwood, supra, at p. 266; J)avey v. Ilinde, [iOOl] JP. 95, 126. 

{n) Tottenham {Vicar) y. Venn (1874), Trist. 20, 32, 33. 

(o) See pp. 500, 608, 511, ante. 

(p) Cart y. Marsh (1737), 2 Stra. 1080; Butt v. Jones (1629), 2 Hag. Ecc. 
417, 424 ; Bradford v. Fry (1878), 4 P. D. 03, For the Archoe Court Rules of 
^ptember, 1903, as to appeals in faoul^ bases, see Markham y. Shirebrook 
Ovexbeers, [1906] P. 262. n. (1). 

(g) Ked v. Sihith (1875), I P. D. 7?- If the appeal is allowed, the suit is 
renutted to the Arches Court to giye effect the decision {ibid,, at p. 80), 

(r) Bradford y. Fry, supra, at p. 101, 
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dispute in the suit (a). Fresh evidence may be admitted on the 
appeal (t). But after a decision has been given on the appeal, the 
case cannot be reopened on fresh facts being adduced (a). If a 
faculty has been refused in the consistory court, and that decision is 
reversed either by the provincial court or in the Judicial Committee 
of the Privy Council, the faculty may issue out of the provincial 
court (b), or the cause may be remitted to the consistory court in 
order that the faculty may issue thence (c). 

(▼.) Enforcement of FaeulHea, 

1060. An injunction can be obtained from the High Court of 
Justice against making an alteration in a church or churchyard 
without a faculty (d). 

1061 Disobedience to a faculty, or action in excess of a faculty, 
will be censured by a monition requiring obedience or abstention 
from the excess in future, and by an order to pay the costs of the 
proceedings instituted to remedy it(e). Deviations from the terms 
of a faculty are a contempt of court ; but if innocently perpetrated 
they may be condoned on payment of the costs of proceedings 
taken to rectify them (/). 

1062. A faculty to a vicar and churchwardens to remove certain 
ornaments may provide that, in the event of tlieir failing to do so 
within a specified time, the petitioners shall be at liberty to remove 
them (gf 

(vi.) Fees for Facultm* 

1063. The fee payable for a faculty, if unopposed, for such minor 
alterations as the chancellor of the diocese enumerates (/t), or for 
the removal of glebe buildings (i), is 2«., and for other altera- 
tions in churches and churchyards £4. Us. &d. {j). The fee for a 


(ff) IMford V. Fry (1878), 4 P. D. 93, 102. 
ff) Ite St Aneelm, Firmer, [1901] P. 202, 211. 

(a) Bradford v. Fry, supra, at pp. Ill, 112. 

(Z>) Keet V. Smith (1876), 1 P. D. 73, at p. 80; Bradford v. jFVy, *tfpra, at 

p. 111. 

(c) Re St, James the Great, Buaoton, St John the Baptist, Buxton {Vicar) v. 
Farishioner-s of Same, [19071 P. 368, 381. 

{d) Marriott ▼. Tarpley (l838), 9 Sim. 279; Cardinall v. Molyneux (1861), 4 
Do (J. F. & J. 117, 0. A. For remedies under the PubUo Worship Regulation 
Act, 18.74 (37 & 38 Viet. c. 85), seeihid., as. 8, 9, 13, 14 ; and pp. 629 et seq,, ante, 
(c) St Fanrras (Vestry) v. St Martin-in-the-Fields (Vicar) (1860), 6 Jur. 
( n , S.) 646; Zee v. Eerne (Vicar) (1892), Trist. 217. 

(/) Lee V. Herne ( Ficar), supra. 

(^) JDavey v. Hindoy [1903] P. 221, 237, 238 ; Markham y. Shirehrook 
Overseers, [1906] P. 239, 262. 

(A) For the enumeration of these in liie various diooeses, see the annual 
Diocesan Calendars or Directories. 

(♦) See p, 643, ante, 

Ij) Table of Eoolesiastical Fees settled pursuant to the provisions of the 
Phualities Act (1 & 2 Viot. o. 106) and the Ecclesiastical Fees Act, 1867 
(30 & 31 Viet. 0. 136), and published in the London GasssUef June 2nd, 1908. 
As to the fee for a faculty directed to be applied for in a monition under the 
Public Worship Begulataon Aet, 1674 (37 & 38 viot. c. 86), see note (h), p. 643, 
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faculty for the disinterment and remoT^l of human remains varietr 
in different dioceses (i). 

(tu.) Bevocation and Modf/kaHon of FatmUitt, 

1064. The grant of a pew to a parishioner and his family by 
facnlty, if dnly made, is irrevocable (it), unless it it is of undue 
extent, or has been obtained fraudulently and surreptitiously (m). 
A.nd generally, a faculty cannot be revoked even uough it has 
been granted in enor (n). But where a faculty is granted for 
movable seats, their position can afterwards be altered in case of 
complaint (o). And a faculty for furniture may reserve power to 
the court to order the removal of the furniture in the event of 
ornaments being introduced without a faculty or of any unlawful 
»ervice being performed (p). 

A cause of faculty will not be reopened on new facts being adduced 
after the order in it has been made, except for very strong 
reasons (9). 

An article of furniture or ornament introduced under a faculty 
may be removed under another faculty (r). 


Part IV. — Clergy. 

Sbot. 1.— Order*. 

Sub-Sbot. \.-—OrdiwUion. 

1065. There are three orders of ministers (a) in the Church of 
England — bishops, priests, and deacons. Before they can execute 
the functions of those orders they must, unless they have already 
had episcopal consecration or ordination, be called, taed, examined 


(k) See note (ii), p. 520, ante, 

(0 FuUcr V. Lane (1825), 2 Add, 419. per Sir John Nioholl, at p. 431. But 
in the case of the erection of a new ohnroh or other change of droumetanoes 
the position of a faculty pew or vault may be ohanmd, or the right to the 
faculty pew be tranuerred to the new church {West Peckham ( Vicar) v. 
Qeary (1889), Tnst 189, per Dr. Teisteam, at pp. 207, 208 ; Lightfiiot v. 
Eaaitoood (1889), Trist. 248 ; 8i. Botolph withoui AldgaU (Vicar and One Church* 
harden) v. Fariehionere ^ 8ame^ [1892] P. 161, jjer Dr. Teisteam, at pp, 107, 
168). 

(m) Butt ▼. Jonee (1829), 2 Hag, Boo, 417. 

(n) Landcm Cawntv Council v. Dmdae^ [1904] P. !• 

(0) Eld V. Perry (1865), 11 Jur. (w. 8.) 228, 229. 

\p) Si. Anne'e^ Limehcuee (JJecfor) v. Pariehionere 0 / Same, [1901] P. 73. 

(9) Bradford y. Fry (1878), 4 P. V, 93, per Lord Penzance, at p. 110. 

(r) John\ Margate {Churchwardem\ y. Pariihioner$ of SciTne (1794), 1 
Hag. Oan, 198, per Lord Stowhll (then Sir WnxiAM Soott), at p. 202. 

(a) In stat. (1571) 13 Elia. c. 12, s. 4, and Oanones EoolesiastiGi (1603), 31, 
62, the word ** minister " means a priest, in contrast to a deaoon. But it may 
^ ap^M to a person in any order of the ministry (Canones Ecdesiastici (1603), 
63 ; Etad y. L&iadn (Biehop) (1889), 14 P. B. 148). The wmid eacerdotium may 
indude the diae^te, thou^ it more j^psrly refers to the priesthood (Be 
Cnivereity OodegCf Oerford (1848), 2 Fh. 521,' per Lord CkxCTENHAM, L.O., at 
h 624), 
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Sbot. 1. and Admitted thereto apoording to tbe.Fono and Manner of Making, 
Orders. Ordaining, and Consecrating of Bishops, Priests, and Deacons antho^ 
^ ~ rised by the Act of Uniformily, 1662 (6). The minimum age for a 
bishop is thirty years ; for a priest, twaity-four years ; and for a 
deacon, unless he have a faculty from the Archbishop of Canter- 
bury, twenty- three years (c). 

Time end 1066. The proper times for ordination are the Sundays imme- 
piera of diately following the four Ember weeks (d), but on urgent occasions 
it may take place on some other Sunday or holy day (e). It should 
be held in the cathedral or parish church in the place where the 
bishop resides, in the time of divine service, in the presence of the 
archdeacon, and of the dean and two prebendaries, or of four other 
beneficed or licensed clergymen being masters of arts(/). 


Title to 1067. A person desiring ordination either (1) must produce to the 

orderi. bishop a presentation of himself to some ecclesiastical preferment 
then void in the diocese, or a certificate that he is provided with a 
church in the diocese where he may attend the cure of souls, or a 
vacant minister’s place in the cathedral church of the diocese or 
some other collegiate church situate therein, or that he is a fellow 
or about to be a fellow or conduct or chaplain in some college in 
Oxford or Cambridge ; or (2) must be a master of arts of five years’ 
standing living of his own charge in either of those universities; or 
(8) must be about to be admitted by the bishop to. some benefice or 
curacy then void. A bishop who ordains a person having none of 
these titles is liable to maintain him until he is preferred to some 
benefice, on pain of suspension from conferring orders for the space 
of one year (<;). 


Elimination 1068. Before a person is ordained he must be examined and give 
and letterfl proof as to his faith and learning, and must produce letters testi- 
tes mon a . monial of his good life and character under the seal of some college 
in Oxford or Cambridge where he has resided, or from three 
or four responsible clergymen with the corroboration of other 
credible persons who have known his life and behaviour during the 
preceding three years (h\ 


(6) 14 Car. 2, c. 4. See the Preface to the Form of Ordination and Consecra- 
tion. The term “holy orders” implies episcopal ordination {A.-G, v. Glcuiffou) 
College (1846), 10 Jur. 676); 8t, Albans (/^wAop) v. FiUivghamy [1906] P. 16^). 

(c) Preface to the Form of Ordination and Coneecration ; etat. (1571) 13 Eliz. 
c. 12, 8. 4 ; Oanones Eoclesiastici (1603), 34 ; RoberU v. Pain (1683), 3 Mod. 
Hep. 67t Gib. Cod. 146, 146 ; Clergy Ordination Act, 1804 (44 Geo. 3, c. 43). 
For bishops, see pp. 396 et seg.y ante, 

{d) Namely, the weeks containing the Wednesday, Friday and Satui‘day, after 
the h^rst Siuiday in tent, the Feast of Pentecost, September 14, and December 13 
(Oancmes Ecclesiastioi (1603), 31 ; Gib. Cod. 139, 252). 

(«} Preface to the Fom of Ordination, and Consecration ; Buloic at the end» 
of the Form and Manner of Making of Deacons ; Gib. Cod. 139. 

(/) Oanones Eodesiaetici^lOO^), 31 ; Gib. Cod. 139, 140. 

{g) Oancmee Eccleaiastiel (1603), 83 ; Gib. Cod. 140, 141 ; Mart^fn ▼. Hind 
O'TO), 2 Oowp. 437, per Lord Mansfield, C.J.. at pp. 442, ^3. 

(A) Stai 13 Eli& c. 12, s. 4p Oanones Eodesiast^ (1603), 34, 36; 

Preface to the Form of Oi6inatioii\ and Consecration; Gib. God.' 146, 147. 
A notice, called, from its opening words, a ai gtiia, is also published in the 
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low. If tho person dtisiring to be ordained « bishop is not of SXR. i. 
the bishop’s own diocese or of one of the two Universities of Oxford Orders, 
and Cambridge, he must bring from the bishop of his own diocese 
letters dimissory authorising his ordination (*); dJ^Htnr. 


1070. A bastard was formerly incapable of being ordained, except nieglUmMsy 
under a dispensation ; and if he was so ordained, his illegitimacy of euidkUte. 
was a good ^ound for refusing to admit him to a benefioe. But 

these disqualmcations are now to a certain extent obsolete (y). 

1071. A bishop has an absolute discretion as to whether he will Ordination 
ordain a person or examine him for ordination, and need not assign 

any reason for refusing to do so (4). “ cwnop. 


1072. Every person about to be ordained priest or deacon must, 
before ordination, in the presenee of the bishop by whom he is to and oatlu. 
be ordained, make and subscribe, in the prescribed form, a declara- 
tion of assent to the Thirty-nine Articles and Book of Common 
Prayer, and of the Ordering of Bishops, Priests and Deacons, and 
of belief that the doctrine of the Church, as therein set forth, is 
agreeable to the Word of God, and of intention to use the form 
prescribed in that book in public prayer and administering the 
sacraments, and also take and subscribe the oath of allegiance, and 
in some dioceses the oath of canonical obedience to the bishop ( 1 ). 


1073. If any person directly or indirectly receives or agrees to FenalUea for 
receive any money or profit for effecting or promising the ordination corrupt 
of any clerk, beyond the lawful fees (m), he is to forfeit the sum 


churoh of the parish where the person to be ordained I’osides, that if anyone 
knows of any just cause for which the person ought not to be admitted to holy 
orders, be is to declare the same or signify the same to the bishop (Gib. Cod. 147 ; 
Bum, Ecclesiastical Law, Voh III., p. 49). The fact of a person having taken 
part in excessive ritual beyond what is saDctioDe4 by law is no just cause 
against his being ordained (Kensit v. St. Paul* a {Dean and ^hdpter), [IDOd] 2 
K. B. 249 ). 

(/) Canones Ecclesiastici (1603h 34; Gib. Cod. 142-^144. 

(j) Specot'a Case p 090), 5 Co, Kep. 57 a, 58 a; Watson, Clergyman’s Law, 
4th ed., p. 145; 1 Bl. Com. 450; Pe Griffith (1884), 9 P. D. 63 ; Kenait v. St, 
Paul* a {Dean and Chapter), [1905] 2 1C. B. 249, 257. In practice, a dis- 
pensation from the Axcubishop of Canterbury is still lisually Stained for Ihe 
ordination of a bastard. * 

(A;) Bnm, Ecclesiastical Law, Yol« HI., pp. 49, 50 ; B. v. Dublin {Archhiahop) 
(1833), Ale. & N. 244.. 

{1) Clerical Subscription Act, 1865(28 ft 29 Yiot. o. 122), ss. 1, 4, 11, 12; 
Canon Ecolesiasticus (1865) ; I^dmisSoTY Oaiths Act, 1868 (31 ft 82 Yiot. o. 72), 
8s. 2, 8, 9. As to the oath of canonical oDodience, se^ Long v. Cape Town {Bishop) 
(1863), 1 Moo. P. C. 0. (n; s.) 411, 448, 465. In some dioceses this oath is 
only taken on admiseian to a benedee or curacy. Where it is taken on an 
ordmation under letters dimissory, it should be of obedience to the bishop who 
has issued the letters. 

(fh) The fees for ordinatiou are 5s. to the registrar or oChor offlder by usage 
performing tiie duty, and £2^ 2*. to tiha bishop's secretatT, being a total of 
£2 7s. See Table of Ecclesiastical Fees settled by the Archbu^op of Cantorbu^, 
Lord Chancellor, and the Arohbishc^ of York, and submittM to the Privy 
Council on June 2, 1908, pursuant to taa Pluralities Act^ 1838 (1 & 2 Yiot. 
c. 106), and the Ecclesiastioal Fees Act, 1667 (30 ft 31 Vidt C. 135; ; see London 
^aoeUe, June 2, 1908. In all cases the tables of fees have to be submitted to 
Bis Majesty’s Privy Council, who tadf i^attbw the eaihe or any part thereof. 
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of £40. The clerk so eorraptly ordained is to forfeit the mm of £10 ; 
and if within seven years after his corrupt ordination he takes any 
benefice or other ecclesiastical preferment, such benefice or prefer- 
ment will, immediately after his admission thereto, become void as 
if he were dead (n). A bishop who takes money for admitting to 
holy orders is guilty of simony and is liable to deprivation (o). 

1074. After ordination, letters of orders, under the seal of the 
bishop, are issued to the person ordained as a record of the trans- 
action. He may be required to produce them at the visitation of 
the bishop or archdeacon in whose diocese or archdeaconry he is 
officiating (p). But they are not a deed, and confer nothing, since 
the ordination is complete without tbem(g'). 

1075. A clerk cannot divest himself of his orders, except under 
the provisions of the Clerical Disabilities Act, 1870, but he may be 
deposed therefrom by a bishop on sufficiently grave cause (r). 

Sub-Sect. 2.— Deacoiw. 

1076. The functions of a deacon in the church where be is 
appointed to serve are to assist the priest in divine service, and 
specially when be administers the Holy Communion, and to help 
him in the distribution thereof, and to read the Holy Scriptures and 
homilies in the church ; to instruct the youth in the Catechism ; to 
baptize infants in the absence of the priest, and to preach, if he be 
admitted thereto by the bishop ; and, where provision is so made, 
*to search for the sick, poor, and impotent people of the parish, and 
report them to the incumbent with a view to their being relieved by 
the alms of the parishioners and otherwise (b). A deacon may also 
perform the burial service and solemnise marriage, although 
marriage by a priest is more canonically correct (t). 

1077. A deacon must continue in that office for a whole year, 
unless the bishop for reasonable causes decides otherwise, in order 
that he may become perfect and expert in matters of ecclesiastical 
administration; and if he is found faithful and diligent in the 


Snob submission to the Friyj Council is to be gazetted, and if within three 
niontbfi the same is not disallowed, such fees will be lawful fees, and thencefor- 
ward such fees and none other (subject to subsequent alterations) may be 
demanded or received by the respective officers becoxoing entitled thereto. The 
statutes also contain certain resinctionB on the amount of the fees. fees 
payable to apparitors, sealers, or record ke^ers cease on Idle death or resignation 
of the persons who held the office on 10th December, 1895. 

i n) Slat. (1589) 31 Elis. c. 6 , a. 9. 
o) St David^s {Siihcp) r, Lwy (1699), Oarth. 484. 
p) Oanoues Ecdesiastici (1603), 137 ; Qib. God. 959. 
q) j8. V. Morton (1873), L. £. 2 0. 0. B. 22. Porging them is not a felony 

(r) Oanones Ecclesiastioi (1603), 76; JSames v. Shore (1846), 1 Bob.Ecd. ^ 
382 ; B. 0. on mle for probiHtion, 8 Q. B. 640. For deposition fxim hol}r orders, 
see p. 589> ante. As to relindiiuidmient of the privileges and disabilities of a 
clerk under the Olerioal DisabilitieB Act, 1670 (S3 A 34 Yiot. c« 91), see p. 658, 
poet. 

(a) Form and Manner of Making of Deacons. 

(0 Watson, dergyman^A Law, 4th ed., p. 146 ; E. v. Millie (1844), 10 01. A 
Fin. 534, 717, 746, 750, 78^ 810, 859, 860, H. L. 
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offloe, be Eaay then be admitted to the priesthood. Bat in htt i- 

case can a person be ordained both deacon and priest on the 0(dlM< 
same day (o). 

Sub-Seot. 8. — Prie&ts. 

1078. A priest by his ordination receives anthotiiy to preach the Funotiou. 
Word of^ God, and to administer the holy saoraments in the 
congregation 'where he is lawially appointed to discharge those 
functions (6). No person is capable of being admitted to any 
benefice or other ecclesiastical preferment or dignity, nor may he 
presume to consecrate and administer the sacrament of the Lord’s 
Sapper, before he has been episcopally ordained priest, under a 
penalty of £100 for every offence, and of being disabled for ons 
whole year from being admitted into priest’s orders (c). 


Sub-Sect. 4. — Colonial and Extraneous (hdere^ 


1079. For the purpose of ministering to subjects or citizens of O^ination of 
countries outside the King’s dominions inhabiting and residing in 
those countries, who profess the public worship of Almighty God 
according to the liturgy of the Church of England, and desire that King's 
the Word of God and the sacraments should continue to be ^ominiona 


ministered to them according to that liturgy, persons who are 
subjects or citizens of those countries may be admitted to the 
order of deacon or priest by the Bishop of London, or any bishop 
appointed by him, without being required to take the oath of 
allegiance id). The letters of orders in such cases must state the 
name of the person ordained, with the country of which he is a 


(a) Oanones Ecolesiastici (1603), 32; Rubric at the end of the Form and 
Manner of Making of Deacons. 

{h) Form and Manner of Ordering of Priests ; Watson. Clergyman's Law, 
4th ed., p. 147. At his ordination as priest a clergyman solemnly promises 
(1) to instruct the people committed to his charge out of the Holy yoriptures 
and to teach nothing, as required of necessity to eternal salvation but that 
which he is persuaded may be concluded and proved by them ; (2) to 
give his faiths diligence always so to minister the doctrine and sacra* 
ments and the discipune of Chnst as the Lord has commanded, and as this 
Church and realm has received the same, according to the commandments of 
QoAj and to teach the people committed to his cure and charge with all diligence 
to ke^ and observe the same; (3} to be ready with all faithful diligenco to 
banish and drive awa^ all erroneous and strange doctrines contrary to Ood's 
Word and to use both public and private monitions and exhortations as well to 
the sick as to the whole within his care, as need reouires and occasion is given ; 
(4) to be diligent in prayers and in rea^g of the Holy Scriptures, and in such 
studies as help to tne knowledge thereof, laying Mide the study of the world 
and the flesh ; (5) to be diligent in framing and fashioning himself and his family 
according to doctrine of Christ, and in making both himself and them, as 
much as in him lies, wholesome ezampleB and patterns to the flock of Christ ; 

S to maintain and set forward, as much as in him lies, quietness, peace and 
e among all Christian people and emeoially among those committed to his 
<3harge ; a*"*! (7) reverent to obey hia ordinary and othm chief npinist^s 
unto whom is committed l£e charge and |^vemment over him ; following with 
a glad minil and will their godly admonitionB and sulmiittmg himssill toth^ir 
godly ludgmenta (Form and Manner of Ordering of Priests). 

(e) lot of Uniformily, (14 Oar. 2, e, 4), ss. 10, IL 

(<Q Ordinatiim of Aliens Aot, 17S4 (24 Geo. 8, eess. 2, o. 3d), a. 1. 
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sabjeot or citizen, and the fact of hie not having taken the oath of 
allegiance (e). 

1080. Either of the two arcbbiehops or the Bishop of London^ or 
anj bishop epecially suthorisod by any one of them, may ordain as 
deacon or priest a person whom upon examination he deems 
qualified, specially for the purpose of undertaking the cure of souls 
or officiating in any spiritual capacity in the King’s colonies or 
foreign possessions and residing therein. A declaration of such 
purpose and a written engagement to perform it is to be a sufficient 
title for the ordination ; and the letters of orders must state that 
the person has been ordained for the cure of souls in the King’s 
foreign possessions (/). 

1081. Until he obtains the archiepiscopal licence hereafter 
mentioned, a person who has been ordained deacon or priest for 
ministrations out of the King’s dominions, or in the King’s 
colonies or foreign possessions, or who has been ordained deacon or 
priest by any bishop other than a bishop of a diocese in the Church 
of England or the Church of Ireland, except in pursuance of a 
request and commission under the Colonial Bishops Act, 1852 (ff), 
as amended by the Colonial Bishops Act, 1858 (h), (L) cannot, 
unless he holds or has previously held preferment or a curacy 
in England, officiate as deacon or priest in any church or chapel 
in England without the written permission of the archbishop of 
•the province, and without also making and subscribing a declara- 
tion of assent similar to that contained in the Clerical Subscription 
Act, 1865 (t), but as to his intention to use the form prescribed in 
the Prayer Book, limited to the time of his ministering in England ; 
and (ii.) is not entitled to be admitted to a benefice or other 
ecclesiastical preferment in England or to act as curate therein 
without the previous written consent of tho bishop of the diocese (j). 
But any such person so holding ecclesiastical preferment, or acting 
as curate in any diocese in England, may, with the written consent 
of the bishop, after having held ecclesiastical preferment or acted as 
curate fbr a period or periods exceeding in the aggregate two years, 
request the archbishop of the province to give him a licence in the 
prescribed form to exercise bis office of priest or deacon, as the case 
may be ; and, if the archbishop thinks ht to issue the licence, it is 
to be registered in the registry of the province, and the person 
receiving it will thereafter be in the same position as to rights and 


(«) Ordination of Aliens Act, 1784 (24 Geo. 3, sees. 2, c. 35), s. 3. 

' (/) Ordinations for Colonies Act, 1819 (59 Geo. 3, c. 60), s. 1. 

M 15 A 16 Viot. c. 52, ' 

■ h) 13 & 17 Viet. c. 4». , 

(t) 9B A 29 Viot. o. 122, s. 1 ; see p. 551, onfe. 

(/) Colonial Cleiwy Aot, 18?A(37 A 38 Viot. o. 77), as. 3, 4, 6 — 9. A Mtson 
who ooduoits the onence of oiBo^ing in any ohnrdh or ohapel in England con- 
trary to tiw tmTinons of I3ie Aot, and Ahe inoumbent or curate of any church or 

chapel wire knowingly allows each ofFenoe to be committed therein, is liable to 
forfeit, in respect of each offenee, All) to the Goremors of Queen Anne’s Bounty, 
rsooverable by action biodgbt within six months, by the taeasorar of the 
Bounty in the High 0(uwt of Jnstioe {ibid., a. 7^ 



, Past IV.-iOutRat. 

advantages and duties and liabilittet as if he had been ordained (or 
ministering in England (i). .< 

1082. A person ordained by a bishop of tlie Protratant Episcopal 
Church in Scotland, not bolding or having held a benefice or otlicr 
ecclesiastical preferment in England or Ireland, (i.) is liable to 
forfeit A*10 to the Governors of Queen Anne’s Bounty if he knowingly 
officiates on more than one day within three months in any church 
or chapel in any diocese in England without notifying the same to 
the bishop of the diocese, or officiates contrary to any injunction 
under the hand and seal of the bishop (0 ; (ii.) is not entitled to be 
admitted to any benefice or other ecclesiastical preferment in 
England without the consent and approbation of the bishop of the 
diocese in which it is situated, which the bishop may refuse without 
assigning any reason ; and (iii.) if he seeks to be admitted to any 
such benefice or preferment, or to be licensed to any curacy, must, 
before being admitted or licensed, make and subscribe before 
the bishop the declaration and subscription required by law on 
ordination by a bishop of the Church of England (m). 

Sbot. 2 . — StatuM. 

Sub-Sbci. 1. — I'rivilegu, 

1083. The clergy as such have always had certain privileges, 
recognised by law («). 

They are privileged from arrest on civil process while going tu 
and attending and returning from an episcopal visitation (o) ; and 
the clergy summoned to Convocation have the same liberty and 
immunity in coming, attending, and returning as the peers and 
commons summoned to Parliament (p). 

1084. A perBon obstructing or attempting to obstruct by threats 
or force, or striking or offering violence to, or, undnr pretence of a 
civil process, arresting a clergyman who is ofSciatiOg in a church, 
chapel or other place of divine worship, or is performing his duty in 
a burial in a churchyard or burial place or, to the knowledge of the 
offender, is either about so to do or is on his way so to do or is 
returning from so doing, is guilty of a misdemeanour punishable 
with imprisonment for not excewing two years with or without 
hard labour (j). 


(k) Colonial Clergy Act, 1874 (37 & 3^ Yiot. p. 77), s. 5. 

(Z) Episcopal Chui'ok (Scotland) Aot, 1864 (27 & 28 Yict. c. 04), 8» 6. The 
penalty is recoverable by action of debit; broi^ht in tbe name of the treasurer of 
the Bounty in tbe High Court of Justice in England or in the Court of Seduion 
in Scotland at tbe suit of the public prosecutor {ibid.), 

( 7 / 1 ) Ibid.t s. 5. 

(n) Stat. (1351) 25 Bdw. 3, stai 6. The title “reverend** is not W law 
conned to persons in holy orders v. Smith (1875), I P. D. 73, P, C.). 
As to “ holy orders,” see note (5), p. 550, ante. 

( 0 ) McGeaih v. Cfetaghty (1|S66), 15 W. M. 127; Blane v. Qerag/^y (1666), 
thid. 133. f ,,, 

(p) Stat. (1420) 8 Hen. 6, c, \ ^ 

(q) OffttQces against the Person Aot, Jlfii & 25 Viot 1001, 36; see 

also pp. 663 et eeg., jfoet, and title OaiHCyAi Ijaw AND PaocsutfSOI, Tol. 
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1085. No toll is to be taken on any turnpike road from any person 
going to or returning from his usual place of religious worship 
tolerated by law on Sunday or any day on which divine service is by 
authority ordered to be celebrated ; nor from any inhabitant of a 
parish, township, or place going to or returning from attending the 
funeral of a person who dies and is buried in the parish, town- 
ship, or hamlet in which the turnpike road lies; nor from any 
rector, vicar, or curate going to or returning from visiting any sick 
parishioner or on other parochial duty within his parish (r). 

1086. The conduct of a clerk with reference to a special charity 
in his parish is not a matter of public interest on which fair public 
discussion and criticism are permissible under the law of libel (s). 
But a sermon by him is so, if printed and published, and probably 
without being printed or published (t). So, too, is a dispute between 
an incumbent and his churchwarden as to what he allows to be 
done during divine service and the uses to which he puts the 
church or vestry {a). 

1087. Although a clerk may be made bankrupt or have a judgment 
entered against him for debt, possession of the property and profits 
of any benefice which he holds can only be obtained under a warrant 
of sequestration issued by the bishop (h). The beasts of a beneficed 
clerk are not to be taken in distress in the highway nor upon the 
ancient glebe lands of his benefice (c). 

' 1088. Clerks are exempt from serving on juries {d) or in the 

militia (e), and generally from the obligation to serve in any secular 
office or capacity (/). 


Sub-Seot. %.^DUahilitieB. 

1089. A priest or deacon cannot be elected or sit as a 
member of the House of Commons, and is liable to forfeit the sum 


p. 478. As t<) privile^ from arrest, see 12 Co. Hep. 100 ; and as to priests in 
ordinaiy of the chapels royal, see p. 652, jpost, 

(r) Turnpike Roads Act, 1622 (3 Geo. 4, c. 126), b. 32. A temporary curate 
eerviug during a vacancy in the benefioe is within this enactment {Temple v. 
Divkinam (1^), 1 E. & E. 34). The enactment extends to a turnpike gato 
outside the parish in which the duty is performed {ibid,), and the privilege is 
not lost by there being other persons in the carriage^ (Layard v. Ovep (IBdS), 
L. R. 3 Q. B. 415). But a curate of one parish was held not to be exempt from 
toll while going to officiate temporarily, without the licence or permission of the 
bishop, in another neighbouring parish diudng the absence of the incumbent 
(BrumkiU v. Watson (1868), L. B. 3 Q. B. 418). 

(a) Oathercole v. MiaU (1846), 15 M. & W. 319. 

(f) Jbid., at pp, 333, 337—339, 342, 345 ; JCeily v. Sherlock (1866), L. R. 1 
Q. B. 086. 

! a) Kdly V. Tinling (1865), L. R. 1 a B. 399. 

5) 2 Oo. Inst. 4 ; see pp. 616 et eeq,, poet. 

e) Stat. (1315) 9 Edw. slat. 1 (ArHouli Clert), o. 9 ; 2 Oo. Inst 4. 
a) Jonas Act, 1870 (33 A 34 Viot. e. 77), s. 9, Sohed. In BeeeW# ChM 
(1577), 4 Iieon. 190, a person who was ordained after being iinpaaelled as a 
juryman was oompcRed to sem on the jury. 

(e) Militia Act, 1802 (42 Qso. 3. o. 90), s. 43. 

^ (/) Co. Litt. 96 a ; 2,0o- Bast. 8. 
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of £600 ios every day during vrhioh he presomee to sit or vote in 

that House (g). fltatoi. 

1090. A person in holy orders cannot be a mayor, alderman or iCunitcipai 
councillor of a municipal borough under the Municipal Corporations 

Acts (A). But he may be an alderman or councillor of a county oJImty 
council (i), and a mayor, alderman or councillor of a metropolitan ooimoiln. 
borough (k), and a member of the education committee of a local 
education authority (Z). 

1091. A clerk is prohibited from resorting to taverns or ale- ReBtrioiioni 
houses, except for his own honest necessities, and from boarding 

or lodging therein. He must not give himself to any base or servile ^ 
labour or to drinking or riot, or to spending his time idly by day 
or by night, or to playing at dice, cards, or tables, or any other 
unlawful game ; but at all convenient times he is to hear or read 
the Holy Scriptures, or occupy himself with some other honest 
study or exercise, always doing things which appertain to honesty 
and endeavouring to profit the Church of God (in). 

1092. A clerk who holds any cathedral preferment, benefice, 
curacy, or lectureship, or who is licensed or otherwise allowed to 
perform the duties of any ecclesiastical office, is subject to certain 
further restrictions as to engaging in secular pursuits. He must 
not lake to farm for life, or for a term of years, or at will, more 
than eighty acres of land for the purpose of his own occupation, 
user, or cultivation, without a special written permission from tl\e 
bishop, specifying the number of years, not exceeding seven, for 
which the permission is given ; and will forfeit for every acre so 
taken to farm without permission, above eighty acres, the sum of 
40tf. for every year in which the same is so occupied, used, or 
cultivated by him (n). 

With the exceptions hereafter stated he must not either by him- 
self or by any other person for him, or to his t,«e, engage in or 
carry on any trade or dealing for gain or profit, or deal in any goods 
or merchandise, unless such trading or dealing has been or is 
carried on by or on behalf of more than six partners (o), or such 


Fnrfcher 

restriction!. 


As to 
farming. 


As to trading 
or dealing. 


(ff) House of Commons (Clergy Disqualification) Act, 1801 (41 Geo. 8, o. 63). 
But see p. 558, post, as to relinquishment of orders. 

(A) Miinicipal Corporations Act, 1682 (46 & 46 Viet. c. 50), ss. 12 (1) (b), 
14(3), 15(1). 

(t) Local Government Act, 1888 (51 A 62 Yict, c. 41), s. 2 (2) (a). 

Ue) London Goverament Act, 1899 (62 & 63 Viet c. 14), s. 2 (4) (5). 

(Q Education Act, 1902 (2 Kdw. 7, o. 42), s. IV. _ 

(m) Caiiones Ecclesiastici (1603), 76 ; Clergv Discipline Act, 1692 (56 A 56 
Viet c. 32), 8. 12. 

(n) Pluralities Act, 1838 (1 dk 2 Viot. o. 106), s. 28. As to enforcing the 
forfeiture, see p. 540, ante. 

(o) No association or co-partnership consisting of more than six membors or 
shareholders formed for the purpose of being engaged in and carrying on the 
business of banking or any other trade or dei^ng for profit, by means of boards 
of directors or managers, committees Cr other ofEcers, acting on behalf of ail 

mmbers or shar^olders thereof or persons otherwise interested therem, is 
illegiJor void or occasions any forfeitim by reason only of its haying, as a 
member, partner or shareholder thereof, or as a person otherwise interested 
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Sbct. 2. trade or dealing, or a share therein, has devolved upon him or upon 
Stains. some other person for him or for his use under a will, or by 
inheritance, intestacy, settlement, marriage, or bankruptcy ; but in 
no such case may he act as a direijtor or managing partner, or carry 
Exceptions, on the trade or dealing in person (p). By way of exceptions, how- 
ever, to the foregoing prohibition: — (1) He may keep a school 
or seminary, and act as schoolmaster or tutor or instructor, and be 
concerned or engaged in giving instruction or education for profit 
or reward ; and may buy and sell and do any other thing in relation 
to the management of any such school, seminary, or employment. 
(2) He may buy any goods or articles to be used for his family or in 
his household, and after so buying tliem may, even at an advanced 
price, sell the same or any parts thereof which he does not want or 
choose to keep. (3) He may dispose of books or other works to 
or by means of a bookseller or publisher. (4j He may be a 
manager, director, partner, or shareholder in any benefit society, or 
fire or life assurance society. (5) He may buy and sell again, for 
gain or profit, cattle, corn, and other articles necessary or con- 
venient to be bought, sold, or kept by or for him, or to his use for 
the occupation, manuring, improving, pasturage, or profit of any 
glebe, demesne or other lauds which may be lawfully held, occupied, 
possessed, or enjoyed by or for him or to his use ; but be must not 
buy or sell any such cattle, corn, or other articles in person in any 
market, fair, or place of public sale. (6) He may sell minerals 
which are the produce of mines situated on his own lands (q). 


(^.obtracU 1093. A contract is not invalidated by reason only of its having 
dated by entered into by a clerk illegally trading or dealing, either 

illegal trading solely or jointly with others ; and it may be enforced by or against 
or dealing, Buch clerk, either solely or jointly with others, as the case may be, 
in the same way as if no clerk had been party to it (r). 


Peed of 
relinquish- 
ment. 


Sub-Seot. 3, — ildinq}ii§hment of Status, 

1094. A priest or deacon, after he has resigned every or any 
ecclesiastical preferment held by him, may execute a deed in the 
form set out in the Second Schedule to the Clerical Disabilities 
Act, 1870 («), relinquishing all rights, privileges, advantages, and 
exemptions by law belonging to his office, and may cause the same to 
be enrolled in the Central Office of the Supreme 6ourt of Judicature, 
and deliver an office copy of the enrolment, with a statement of his 
place of residence, to the bishop of the diocese in which he last held 
a preferment, or, if he has not held any preferment, to the bishop 
of the diocese in which he is resident ; and he is to give notice of 
his having done so to the archbishop of the province in which the 


thereiii, a olerk who holds such preferment or post or is licensed or otherwise 
allowed to perform suoh duties as above mentioned ; but no such clerk may sot 
as a direotor or managing paaK3)k.6r or carry on the trade or dealing in person 
(Trading Partnerships Act, 1841 (4 & 5 Viet, c. 14), s. 1). 

(p) Pluxalities Act, 18S8 (1 & 2 Viot. o. 108), s. 29. 

4 E A (1747), I Atk. 196; Ltww v. Bright (I8W), 

(•) 88 & 34 Vidt. c. 91, 
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bishop’s diocese is situated (t). At the expiration o( ^ix months after 
the office copy of the enrolment has been delivered to the bishop, he 
or his successor in office, on the application , of the relinquishing 
clerk, is to cause the deed to be recorded in the registry of the 
diocese (a). But if within such six months the bishop, or his 
successor, has notice of proceedings against the relinquishing clerk 
as a person who has been admitted to the office of minister in the 
Church of England, the deed, on the application of the clerk, is to 
be so recorded upon the termination of the proceedings by a 
definitive sentence or an interlocutory decree having the effect of 
definitive sentence and execution thereof, and no sooner (b). 

1095. On the deed being so recorded, the clerk who has executed 
it becomes incapable of officiating or acting as a minister of 
the Church of England and of holding any preferment therein, 
and ceases to enjoy the rights, privileges, and exemptions attached 
to the office of such minister ; and every licence, office, and place 
held by him, which must bylaw be held by a minister of the Church 
of England, becomes ipso facto void ; and he also becomes discharged 
and free from all disabilities, disqualifications, and restraints to 
which he would otherwise by force of the House of Commons 
(Clergy Disqualification) Act, 1801 (c), the 12th section of the 
Municipal Corporations Act, 1882(d), and the Church Discipline 
Act, 1840(e), or of any other law, have been subject as a person 
admitted to the office of minister in the Church of England, and 
from all jurisdiction, penalties, censures, and proceedings to which, 
he would or might otherwise, under any of the same three 
enactments or any other law, have been amenable or liable in 
consequence of his having been so admitted, or of anything done or 
omitted by him after such admission (/). But he and his estate 
are not relieved from any liability in respect of dilapidations or 
from any debt or other pecuniary liability incurred or accrued 
before or after his execution of the deed of relinqui ’hment(y). 

Sect. 3. — Beneficed Clergy. 

Sub-Seot. 1 . — Nature and Tenure of Bmefices, 

1096. The term benefice” is in common practice confined 
to (1) rectories (or parsonages) with cure of souls; (2) vicarages; 

(t) Clerical Disabililies Act, 1870 (33 & 34 Viet c, 91), b. 3. Before delivering 
the copy to the bishop the clerk is at liberty to abandon the proceedings and to have 
the enrolment of the deed vacated [£x parte A Clergyman (1873), Ji. It 16 ifiq. 164). 

(a) Ibid., 8. 4. A copy of the record is to be given to the clerk on payment 
of a fee not exceeding 10«. f(»r the reooiding and a copy; and a copy of the 
record, certified by the registrar, is evidence -of the duo execution, enrolmont 
and recording of the deed, and of the lulfibnent of the requirements of the Act 
in ration thereto a 7). , . - 

• (6) Ihii.^ 8. 6. Tor the purpose of any such procwniings the B<rvjce of a 

citation, notice, or other document at the place stated by the clerk to the 
bishop as his place of residenoe is a good service s. 6). 

(c) 41 Geo. 3, c. 03. 

(a) 46 & 46 Viet. c. 60. » 

w) 9A 4 yict. c. 86. 

^ dierioal Aot, 1870 (83 4 64 Viet. o. 91), s. 4. 

jy} e. a. ^ 
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Bbot. 8. (8) perpetual curacies ; (4) chapelries or districts belonging or 

Benefloed reputed to belong, or annexed or reputed to be annexed, to any 
Clergy. church or chapel, and districts formed for ecclesiastical purposes 
under statutory authority ; (5) independent churches or chapels 
without districts ; and (6) sinecure benefices (h). The holder of a 
benefice is called the incumbent, or minister (t) ; and, according 
to the nature of his benefice, he is also styled rector or parson (fc), 
vicar, or perpetual curate. 

RectorleSi 1097. Whore the whole of the tithe and glebe land of a parish has 
been always attached to the benefice for the maintenance of the 
minister or governor, the benefice is a rectory or parsonage with 
cure (or care) of souls (Q. Other benefices have at different times 
been made rectories by statute (m). 


(A) Benefices Act, 1898 (61 & 62 Viet. c. 48), s. 13 (1) ; Pluralities Act, 1838 
(1 & 2 Viot c. 106), s. 124; Pluralities Act, 1850 (13 & 14 Viet. c. 98), s. 3; 
IDcclesiastioal Dilupidations Act, 1871 (34 & 36 Viot c. 43), s. 3 ; Incumbents 
Ileaiffiiation Act, 1871 (34 & 86 Viet. o. 44), a. 2; Land Transfer Act, 1897 
(60 S 61 Viet. c. 65), 8. 16 (4). Benefice” was orimnally a lay term and was 
applied to grants of land made to soldiers or feudid vassals (AVatson, Clergy - 
mail’s Law, 4th ed., p. 1). In its wider sense it includes cathedral and capitular 
and other ecclesiastical dignities and preferments (3 Oo. Inst. 165) ; as to which 
see pp. 416 et seq,, ante. An office is not rendered a spiritual or ecclesiastical 
henefme by the mere fact of its being only tenable by a person in holy orders. 
It is a spiritual or lay office according to the object for which it was established 
(A.-G. V. St. Cross Hospital (1853), 17 Beav. 435, per Lord (then Sir John) 
iiOMlLLY, at p. 465). 

(t) The term “minister” is used of all incumbents in Oanones Bcclesiastioi 
(1603), and in the Acts of Uniformity (stat. (1559) 1 Eliz. c. 2, stat. (1662) 14 
Cor. 2, 0 . 4. As to the term “ incumbent,” see note (5) p. 451, ante. The term 
“curate” is Bometimes, in the Book of Common Prayer and elsewhere, used 
of any incumbent having the cure of souls ; but it more frequently signifies a 
clerk who serves in a parish under the incumbent, or who, as in the case of a 
perpetual curate, has an independent cure of souls without the status of a rector 
or vicar (Burn, Ecclesiastical Law, Vol. II,, p. 64). The terms “ benefice and 
“ perpetual curacy ” and “ iaoumbent” do not in themselves necessarily imply 
a mstiDct and separate cure of souls or the status of a complete incumbent 
(Dowdall V, Htwitt (1863), 10 L. T. 823, 826). 

(A) A rector is called “ parson ” or persona eecleeice because he is the local 
imporsonificatioii of the Church. When in complete possession of the benefice, he 
is also called persona parson impersonee (Co. Litt. 300 a, b). A rectory 

may be referred to as a ** church ” ; and so also may a vicarage, where the 
rectoiy is impropriate {Reynoldeony. London {Bielwp) (1696), 3 Lev. 435, 436). 

S Spelman, De Non Tomerandis Bcolesiis, p. 1. A rectory must have some 
belonging to it, but the church and churchyard kre sufficient (Berry v. 
Wheeler (1662), 1 Sid. 91). In Boulton v. Richards (1819), 6 Price, 483, 
the existence of an ecolesiastical rectory was held to have been proved, 
al^ough there was no church or burying ground, but only a room in a mansion- 
house fitted up as a chapel, in which divine service was performed and 
xnarriages and baptisms were solemnised. 

(m) For instance, the Parish of Manchester Division Act, 1860 (13 ft 14 Viot. 
0 . 41), B, 2, provided that the churches of new parishes from time to time formed 
within the limits of the ancient parish of Manchester should be rectories. 
A distinot and separate pariah formed under the Ohuroh Building Act, 1818 
(68 Qeo. a 46), is a xeotory, vioan^, or perpetual curacy, according to 
tlio nature of the parish out of which it was formed (t&td., a. 19) ; and by the 
Church Building Act, 1622 (8 Qeo. 4, o. 72), ss. 13, 14, in any oaee whm the 
owner of an impropriate rectory or the patron and inoumbemt of a ai&ecuxB 
rectory surrender uie tithe, glebe, and other reotoxial emoluments, or the 
tithe with or without a portion of the glebe, to the inoombent of a vuMoage in 
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1098> Where the rectory of a parish is appropriate or impropriator 
and the cure of souls has been intrusted to a vicar, for whose 
maintenance an endowment has been provided out of the emoluments 
of the rectory, the benefice is a vicarage (n). A distinct and separate 
parish formed under the Church Building Act, 1818, out of a parish 
which is a vicarage, is itself a vicarage; and for a short time between 
1865 and 1868 the Ecclesiastical Commissioners had statutory 
power to declare certain new district churches to be vicarages (o). 
Since 1868, in the case of every new ecclesiastical or otW 
parish where the incumbent is not a rector but is authorised to 
publish banns and solemnise marriages, churchings, and baptisms 
in his church, and is entitled to receive for his own use the entire 


perpetuity, the Ecolesiastical OommisBioners, aa the suooessors of the Ohuroh 
Building Commisfiionei's (see note (t), p. 444, ante), are authorised and dii-ected 
to conyert the benefice into a rectory. Upon the suppression of the sinecure 
rectory of a parish under the Ecclesiaatical Commissioners Act, 1840 (3 & 4 
Yiot. 0 . 113), 8. 48, the emoluments thereof could, by an Order in Council 
ratifying a scheme of the Commissioners, be annexed to the vicarage or per- 
petual curacy of the parish, which thereupon became a rectory s. 56). 

Where a new parish or district has been oonstitiited and endowed, an apportion* 
ment may be mode of the endowments belonging to it and to any parish out 
of which it has been formed ; and the new parish or district becomes a rectory, 
if, upon such apportionment, the whole of the prsedial or rectorial tithe within 
its area is made payable to the incumbent thereof (New Parishes Act, 1856 
(19 & 20 Viot. c. 104), 6. 26). 

{n) Smith v. Waller (1700), 3 Salk. 378. In old days the rectory of a parish 
with its emoluments (see note (A^, p, 743, post), was frequently appropriated to 
or by a religious house or collegiate eburoh. In such cases provision was rnodsT 
by ecclesiastical constitutions or ordinances, and afterwards by etat. (1391) 
15 Hie. 2, c. 6, and stat. (1402) 4 Hen. 4, c. 12, for the adequate endowment in 
perpetuity of a vicar to serve the parish. Since the dissolution of the monas- 
teries in Henry Vlll.’s reign, many of these rectories have been in the hands 
of laymen, and ore in that case strictly called ‘‘impropriate” to distinguish 
them from those in the hands of a bishop, or college, or in other ecclesiastical 
hands, which properly retain the title of “appropriate.” But the two terms Bi*e 
frequently used interchangeably (Ayl. Par. 86 — 90, 509 — 6! ? ; Portland {Duke) 
V. Bingham (1792), 1 Hag. Con. 157, ptr Lord Srowrax fthei. Sir W. SooTTh at 
pp, 153 — 165). In 1882 the rectory of Somersbam in Huntingdonshire, which 
mid previously been a benefice with cure of souls, was made a rectory appro- 
priate, and a vicarage of Somersham was constituted and endowed with a 
portion of the tithes and emoluments of the rectory (Somorsham Eectoi-y Act, 
1882 (46 &46 Viet. o. 81) ). 

A vicarage may be reunited to the reotory or parsonage where this is in 

S piritual hands, out not when it is in lay hands {Rohivson v. BeM (1602h 
ro. Eliz. 873 ; Britten v. Wade (1618), Cro. Jac. 515 ; Watson, Clergyiuan^s 
Law, 4th ed., pp. 198 — 202). If a parson, being patron of the vicarago, 
presents a clerk to the church by the name of the parsonage or rectory and not 
of the vicarage, this will disappropriate the parsonage and make the benefice 
a parsonage or rectory in future Vfhe Quern and Luitdei/s (Lord) Case (1684), 2 
Leon. 80 ; Watson, Clergyman’s Law, 4th ed., pp. 199, 200). 

Where the rector is not the incumbent, ho has no control over the cure of 
souls or the performance of ministerial duties in the parish {Herbert v. Wesf^ 
minster (Dean and Chafer) (1721), 1 P. Wms. 773; v. Breretim (1752)| 
2 Yes. Sen. 426, 429 ; PorHUmd (Duke) v. Bingham^ supra). 

(o) Where tithe or an annuity in respect of tithe was granted to the incumbent 
of a district chnrcb in pomtmty under the District Church Tithes Act, 1866 
(28 ft 29 Viet 0 . 42), the hj^lesiastical Oommissioners were empowered 1^ s. 9 
(until that section was repealed by the Ineambente Act, 1863 (31 ft 32 Viot 
e. 117), s. 1), to dedaie that the churdh should be deemed a reotory or vkarage» 
is mii^ under the dreumstaaoes seem proper. 


tiOT. 8. 
BeneBii9d 

Vioamgss, 
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attached. 


Churches or 
chapels 
without 
districts. 


fees iqt the performance of those o£S.oeB, he and his benefice ar^for 
the pmpose of style and designation only, to be deemed, and styled 
the vicar and vicarage of the parish (p). 

1099. Where the rectory of a parish is appropriate or impropmte 
and there has been no endowment of a vicarage, the benefice is a 
perpetual curacy (g). The benefices of new ecclesiastical parishes, 
except where otherwise expressly provided by statute, are, in law, 
perpetual curacies, in spite of their being now styled vicarages (r). 

1100. Where a chapel has from time immemorial had a district 
or ehapelry attached to it, and the inhabitants thereof have had 
rights of baptism and burial and other spiritual services in the 
chapel and not in the parish church, and fees and dues for these 
services have been received by the minister of the chapel as of right 
and custom, the ehapelry is called a parochial ehapelry, and is a 
perpetual curacy whether there is an endowment attached to it or 
not(8). A church or chapel to which a consolidated or district 
ehapelry has been assigned is a perpetual curacy and benefice (<)• 

UOl. A church or chapol without a district may in some cases 
be a benefice independent of the incumbent of the parish in which 
it is BiLuate(a). 


(p) In cum bents Act, 1868 (31 & 32 Viet. c. 117), s. 2. 

Iq) Arthinyton v. Chester {IHshop) (1790), 1 Hy. BL 419. In such cases the 
appropriator or impropriator is bound to nominate a curate to serve the parish, 
.and has no power to remove him after he has been licensed by the bishop ; 
whence he is called a perpetual curate (Gib. Cod. 819 ; Vortlmd {l)uke\ v. 
Bingham (1792), 1 Hag. Con. 157, ner Lord Sto%v:ell (then Sir W. Scott), at 
p. 166). A perpetual curate has a freehold interest in trio buildings and lauds 
belonging to the curacy, and holds them to himself and his successor as a 
corporation sole [Masoji v. Lambert (1848), 12 Q. B. 795 ; v. Birha 

(1870), L. R. 5 0. P, 222). Under Canones Ecclosiastici (1603), 89, and 
general custom, ho has the rights of a minister as to the appointment oi 
church wanlens {R, v. Allen (1872), L. E. 8 Q. B. 69). 

(r) (Jhurch Building Act, 1818 (58 Geo. 3, c. 45), a. 25 ; Church Building Act, 
1831 (1 & 2 Will. 4, 0 . 38), s. 12 ; Church Building Act, 1839 (2 & 3 Viet, c. 49), 
s. 8 ; Church Building Act, 1845 (8 & 9 Viet. c. 70), ss. 9, 17. A ^rpotiial 
curacy is not necessarily a separate and distinct cure of souls ; see note (i), p. 560, 
ante. 

(fi) A.^G. V. Brereton (1752), 2 Ves. Sen. 425; E. v. Blooer (1760), 2 Burr. 
1043 ; Dent v. Boh (1834), 1 Y. & 0. (bx.) 1 ; Carr v. Mostyn (1850), 5 Ezch. 
69. 

(t) See p. 446, ante; and Church Building Act, 184^ (8 & 9 Viet. c. 70), 
86. 9,17. The perpetual curate of a district ehapelry has the freehold of the site 
of the church, but does not thereby acquire a parliamentary vote for the county 
(Airfon V. I>carU1869), L. R. 5 C. P. 217). 

(a) AlTchurcnes, curacies, or chapels augmented by the Governors of Queen 
Anne’s Bounty become thereupon perpetual cures and benefices, and their 
ministers are corporations sole (Queen Anne’s Bounty Act, 1714 (1 Geo. 1, 
stak % c. 10), B. 4 ; if, v. Chester {Bishop) (1786), 1 Term Rep. 396 ; Church 
Building Act, 1839 (2 & 3 Viet. c. 49), s. 5). But the cure of souls in ihe 
]>ari8hb8 in which they are, situate remains, as before, in the incumbents of the 
parish churches (Queen Anne*» Bounty Act^^, 1714 (1 Geo. U stat. 2, c, 10), s. 5). 
The right of nomination of the ministers is subject to lapse and is recoyerame 
by legal' proceedings, and the incumbency is liable to to terminated, in the 
flame mann^ as in the case of presontative benefices (i5td., s. 6). Provision has 
also been made hy the Church Btiilding Acts for the erection of independent 
ditiidhes and chapels (Ghux^ Building Act, 1624 (5 Geo. 4, a 103), ss. 6 — 18; 
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1102. In some parishes the rector acquired the right to obtain Bm*. I, 

institution both of himself and. a vicar to the church and benefice, BeneS^d 
60 that both together had the cure of souls and tiie duty of C lergy , 
officiating ( 6 ). Butin course of time these functions \yere left to sineenia 
tlm vicar alone and the rectory became a sinecure (c). tectatlt$. 

1103. There may be two or more benefices in the same church Medietiei, 
and parish held by different incumbents (f/). In that case each 
benefice or portion of the whole benefice is called amodiety (r). The 
bishop, after a formal inquiry, may apportion the spiritual duties of 

the parish between the several incumbents (/). He may also, with 
the consent of the patrons of the medieties, frame plans to be 
carried into effect by a scheme of the Ecclesiastical CommiHsioners 
ratified by an Order in Council for constituting the medieties 
separate benefices, or consolidating them into one benefice to be held 
by one incumbent, or for making other expedient arrangements for 
the pastoral duties of the parish (ff). 

1104. A benefice is a freehold office (fe). The incumbent is a Freehold 
corporation sole (i) and has a freehold interest in the emoluments tenure, 
of the benefice until his death or until the benefice is otherwise 
legally vacated by him (fc). He is entitled to be registered as a 
freehold voter in respect of tithe rentcharge which has been appor- 
tioned to his benefice under the Tithe Acts (Z), and in respect of the 

pew rents of a church of which the freehold is vested in him (m). 


• 

Ohurch Building Act, 1831 (1 & 2 Will. 4, c. 38), 88. 2 — 10: Ohurch Building 
Act, 1845 (8 & 9 Viet. c. 70), as. 7, 18). 

(b) Britton y, Wade (1618), Oro. Jac. 515, at p. 618; Clarke v. (1669), 

1 Sid. 426. 

(r) Gib. Cod. 710. l^oviaion was made by the Ecclesiastical OommisaioneTB 
Act, 1840 (3 & Viet. c. 113), for euppreasing sinecure rectories and vesting 
thoii- emoluments in the Ecclesiastical Commissioners, and oiulowing therewith, 
In suitable cases, the vicarages or peiyetual curaoioB previoij'^ly dependent on 
such rectories (iVitd., ss. 48, 54, 56). Where, however, a sine .ui-e rectory had 
for the last twenty yeai s boon held together with the vicarago rlupondent thoreoii, 
it was not to be so dealt with, but the rectory and vicarago were to continue 
peiTuanently united and bo a rectory with cure of souls s. 55). And 

wW'o a benefice with cure of souls was held with, or was in the patronage of 
the holder of, a prebend or other sinecure pref or mont* belonging to a college in 
either of the Universities of Oxford or Cambridge or to any private patron, 
an aiTanf^ment might be made by a scheme ratified by an Order in Council, 
with the consent of th# patrons, for permanently uniting the preferment with 
the benefice {ibid*, s. 71). 

id) Stoughton v. Palmer (1639), W. Jo. 446. 

(c) Wehh V. Peterhoroagh {Bishop) (188^, 16 Q. B. D. 452. 

{/) Spiritual Duties Act, 1839 (2 k 3 Viet. c. 30). 

(y) Ecolesiastioal Commissioners Act, 1840 (3 & 4 Viet. c. 1 1 3), ss. 72, 83 — 87 ; 
New Parishes Acts and Ohuroh Building Aots Amendment Act, 1869 (32 & 33 
Viot. c. 94), 8. 9. 

• (ii) Kirbm v. Dear (1869), L. E. 6 0. P. 217, 220. 

(i) Co. Litt 250 a ; and to to perpetual curates, see the enactanents referred to 
in note (r), p. 662, ante. 

(A) ▼. Brereton (1762), 2 Ves. Sen. 426, 429 ; Mason Y. Lamhert (1848), 

12 Q. B* 796, 807 ; Wallis y. Birks (1870), L. E. 5 C. P. 222. 

(0 Eepreeeatation of the People Act,' 1884 (48 & 49 Viet. c. 3), s. 4 (1); see 
pp. 627 ei SMP., jport, and title Elections. ' 

(my Y« (1872), L. E. 8 0^ P. 266; FicAert y. Seltogn (1903), 62 
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Sub-Sect. 2. — Ta^onagt of Benefkou 
(i.) AdvmJDSom and RighU of Paironagt. 

1105. The initial right of a clerk to hold a church and benefice Ts 
acquired by presentation, or, if the benefice is in the gift of the 
bishop of the diocese in which it is situate, by collation (n). The 
right to fill a church and benefice by presentation or collation is 
called an advowson or right of patronage, and the owner of it is 
called the patron (o). An advowson is an incorporeal heredita- 
ment ( p). It may be either appendant or in gross ( 5 ). An advowson 


W. R. 153 ; Wolfe v, Surrey County Council {Clerk), [1905] 1 K. B. 439, See 
title Elections. 

(n) Co. Litt. 119 b. It is there stated that every church is either presenta- 
five, collativo, donative, or elective. Before Ist January, 1899, certain churches 
and benefices were donative and were filled by a donation thereof to a clerk by 
the patron without recourse to the bishop (Oo. Litt. 344 a ; 2 Bl. Com. 22, 23, 24) ; 
but since that date they have all bocoino presentative (Benefices Act, 1698 
(61 & 62 Viet. c. 48), s. 12). In the case of elective churches the elected clerk 
18 presented to the bishop {A.-^G. v. Rutter (1770), 2 Buss. 101 (n.), 104 (n.); 
Faulkner v. JClger (1825), 4 B. & 0. 449, 450 ; Edenhorovgh v. Canterwry 
{Archhiehop) (1826), 2 Iluas. 93, 104 ; Carter v. Cropley (1857), 8 De G. M. & G. 
680, 690, C. A.). 

(t») Co. Litt 119 b. The advocatio or jm patronatus of a church was first 
acquired by the founders, benefactors or inaintaiuers of the church, who were 
called adnor.ati or patroni {ibid. ; 2 BL Com. 21 ; Watson, Clergyman's Law, 
pp. 57 — 59). A patron, as such, has no control over the cure of souls or 
the performance of ministerial duties in the parish {Herbert v. Weatmimter 
{Dean and Chapter) (1721), 1 P. Wms. 773; Portland {Duke) v. Bingham (1792), 

1 Hag. Con. 167). 

( p) 2 Bl. Com. 21 ; Pannell v. Hodgson (1576), Cary, 74 ; Stafford (Earl) v. 
Buckley (1750), 2 Vos. Sen. 171, 178 ; Mtrehouse v. Rennell (1833), 7 Bli. (n. 8.), 
241, H. L., per Lord Lynduurst, at p. 317. It will pass under a conveyance 
or devise of hereditaments {Anmu (1673), 3 Dyer, 323 b. ; London v. Southwdl 
{Chapter) (1618), Hob. 303 ; Albemarle {Earl) v. Rogers (1794), 2 Ves. 477); or 
tenements {London v. Southwell (Chapter), supra ; Gully v. Exeter {Bishop) (1827), 
4 Bing. 290, 295, 290) ; or re^ estate {Re Hodgson, Taylor v. Hodgson, [1898] 

2 Ch. 545) ; but not under a conveyance or devise of lands (Westfaling v. West- 
faling (1746), 3 Atk. 460, 464). It is not land” under the SUtutes of Limi- 
tations {Brooks V. Muckleston, [1909] 2 Oh. 519). Whether it wiU pass under a 
conveyaiioe or devise of hereditaments, tenements, or real estate, situate and being 
in tlie parish or county in which the church and benefice are situate depends 
upon circumstances (Anon, (1573), 3 Dyer, 323 b; London'^* Southioell (Chapter), 
supra; Kenaey v. Lany/iam (1735), Cas. temp, Talb. 143 ; Crompton v. Jarratt (1885), 
80 Ch. D. 298, 0. A. ; .fle Hodgson, Taylor v. Hodgson, stfpro). It will pass by the 
word church” {Ashegell v. Dennis (1389), 1 Leon. 191, per WalmbslbY, J. ; 
Oo. Litt. 17 b), or by the word “ living,” though thw word may mean only 
a single presentation ( PTcfti r, Byng (1856), 2 K. & J. 669). But where two 
bouefices nave been united, the advowson of the united benefice does not pass 
by the, name of the advowson of one of them (Robinson v. Bristol (Marquis) 
(1851), 20 L. J. ( 0 . T.) 208). On the death of the owner it is assets for payment 
of his debts {London v. Southwell (Chapter), supra, 303, 304; Tong v. Robinson 
(1730), 1 Bro. ParL Cas. 114; IVedi/aling v. Westfaling, supra). But it does 
not pass under the words ** commodities, emoluments, profits and advantaM " 
(Xon^a ▼. Southwell (Chapter), supraV, and whera a testator, who was Doth» 
patron and incumbent of a benefice, devised the advowson of benefic^ and 
other real estate upon trust- to apply the rents as income thereof as in his will 
mentioned, his heir-at-law was held entitled to present on the vaoanoy oocasioned 
by his death (ilfarim v. Martin (1842), 12 Sim. 579). 

( 9 ) Tjfrringhamls Case (1584), 4 Co. Bep. 36b; Watson^ CSergyman’s Law, 
4tn ed., n. 59. When, as could legally be done before the Benefices Act, 
1898 (61 i 62 Viot. c. 43}» 1 (b), the right of presentation for one or more 
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appendant passes by assurance or by devolutien of law with the smr.s. 
manor or o&er hereditament to which it is appendant (r). But it Beneficed 
may be severed therefrom ; and in that case, if the severance is ClexSF* 

complete, it becomes an advowson in gross, and cannot again be 
made appendant (s) except by operation of law (t). Where a bene- 
fice is held in medieties (a), there may be an advowson of each 
mediety (6). 

1106. The right of presentation or legal patronage may be vested Right of 
in one person and the right of nomination in another. In that ®o“i»ation. 
case the legal patron is trustee for the person who has the right 
of nomination and is bound to present to the bishop the nominee 
of that person (c). 

turns was granted apart from the whole advowson, it was said to be in part 
appendant and in part in gross f Watson, Clergyman’s Law, 4 ill ed., p. 60). The 
advowson of a rectory is normally apipendant to a manor ; but it may become 
appeud^t to some house or land formerly belonging to the manor by the 
alienation of such bouse or land with the advowson apart from the manor ot the 
alienation of the rest of the manor apart from the house or land and tbe advowson 
(tft/d., pp. 60, 61). The advowson of a vicarage is normally appendant to the 
rectory out of which it is extracted ; but it may be severed therefrom and may 
be appendant to a manor (ibid., pp. 61, 62 ; ITW v. Grange (1656), 1 Plowd. 

164, 174; Case vf Assize (1676), Dyer, 650 b; B. v. IvortoicA (Bishop) 

(1616), Cro. Jac. .385; Sherley v. Underhill (1616), Moore (e. B.), 894; Reynoldson 
V. Blake (1697), 1 Ld. Eaym. 192, 200). 

(r) Co. I.itt. 307 a; A,-0, v. BitweU (1835), 1 Y. & 0. (EX.) 659, 582, 583; 

Rooper V, Ilarriaon (18«05). 2 K. & J. 86). But a grant by the Crown of a manor 
or laud with the appurtenances does not carry an appendant advowson unless* 
mentioned expressly (stat. Prerogativa Regis (temp, inrert\ c. 17 ; v. 

Sitwell, supra) or by reference (WhisUerU Case (1613), 10 Co. Rep. 63 a; Bum, 
Ecclesiastical Law, Vol. I., p. 9). 

(a) 2 Bl. Com, 22 ; Watson, Clergyman's Law, p. 62 ; Reynoldson v. Blahs, 
supra, at p. 198. If the appendancy is severed dunng on estate for life or other 
particular estate, or for a term of years, the advowson may become again 
appendant on the determination of the estate or term of years (Mallory, Quare 
Impedit, Part I., p. 39 ; Hartopp and Cocks* Case (1627), I hit. 88, 89 ; Rooper 
v. Harrison, supra). If the manor is mortgaged in foe, except ojg the advowson, 
and the mortgage is paid off on the appointed day, the advowson becomes again 
appendant; but if repayment is not made until afterwards, the advowson will 
be reputed appendant but will not in fact be so (R, v. Chester (Bishop) (1698), 

1 Ld. Raym. 292, 301). 

(t) Meath (Bishop) v. WinjchesUr (Marquis) (1835), 4 01. & Fin. 445, 651, 

H. L.). If on a partition between coparoenerB an advowson appendant is 
aUott^ to one and the manor to the otner, and afterwards one oieB without 
issue whereby tbe law^mites Ihem again, the advowson, which had been severed 
by the partitioD, becomes again appendant (Finch* s (Sir Moyle) Case (1606), 

6 Co. Rep. 63 a, ^ a). 

(a) See p. 563, an<€. 

g Co. Litt. 17 b, 18 a; Smith's (Richard) Case (1613), 10 Co. Rep. 135 b. 

GiK Cod. 794; Watson, Clergyman’s Law, 4th ed., pp. 85, 86. The 
nominatioD is the substance of the advowson, and the presentation is only a 
ministerial interest (Sherley v. Underhill (1818), Moore (k. b.), 894). The Bene- 
fices Act, 1898 (61 A 62 Viot. c. 48), 8. 1 (3), has made an agreement for an 
exercise of the right of patronage of a ben^oo on the nomination of a particular 

B n invalid ; but nothing in that section is to prevent the reservation or 
-jtion in a family settlement of a life interest to the settlor or the reservation 
of a zig^t of redemption in a nuntgage (ibid., s. 1 (7). As to where the advow- 
son is held in trust, see pp. 573, ^0, poet, and as to where it is mortgaged, 
see p. d78,jMif. As to ^e remedy ol tbe pei^n entitled to nominate k case of 
the no&'presentation of ms nominee, see p. 673, post. But where,, as in Queen 
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1107. The right of presentation to a vicarage (d) is ordintiLrSy in 
the rector or parson (e) ; but it may be appendant to a manor (/) or 
have become vested in other hands or in the parishioners (jf). 

1108. Where in accordance with the rules of the Governors of 
Queen Anne’s Bounty a benefice is augmented by a benefaction of 
i'200 or upwards in money or land or tithes, the patronage thereof 
may be vested in the benefactor, his heirs and successors, by an 
agreciuent made, with the consent of the governors, by the King 
under the sign manual, or any bodies politic or corporate, or any 
person of full age, tenant of the advowson in fee simple or in fee 
tail or for life with remainder to his own issue, but in case of a 
parson or vicar, with the consent of his patron and ordinary (//). 
An agreement by a guardian on behalf of an infant, if made with 
the approbation of the Chancery Division of the High Court, is as 
effectual as if the infant were of full age and himself entered into 
the agreement (i). The judge in lunacy may authorise the com- 
mittee of the estate of a lunatic to enter into the agreement on 
behalf of the lunatic (i). 

1109. Provision is made by the Church Building Acts and New 
Parishes Acts (1) for the patronage of churches and chapels and 
benefices established under those Acts. Before or during the 
building of a new church or previously to its consecration, the 
i)ishop of the diocese and the patron and incumbent of the parish 
may, by an agreement in writing, effectually vest the right of 

'nomination to the church on its consecration, either in perpetuity 
or otherwise, in any corporation, aggregate or sole, or any person or 
persons and his or their heirs or assigns (m). Where no such 
agreement is entered into, the right of patronage varies according to 
the description of the church or benefice. 

Where distinct and separate parishes are formed, the patronage 


Anne’s Bounty Act, 1714 (1 Geo. 1, stat. 2, o. 10), s. 0, and the Church Building 
Act, 1824 (6 Geo, 4, c. 103), es. 6, 12, 13, and the New Parishes Act, 1843 
(6 & 7 Viet. 0 . 37), 88. 20, 21, the legal patron is mentioned as having the 
nomination and the right to nominate to the bishop, the words have the same 
moaning or the eamo effect as “presentation” and “present.*’ 

(d) See p. 561, a7iie. 

(f) Gib. Ood. 719; 2 BolL Abr, 336; Sherley v. Underhill (1618), Moore (K. B.), 
894 ; Code v. mdmed (1623), 2 Boll. Bep. 304. 

(f) 2 Boll. Abr. 386; Sheidey v. Under hill , «t«pra. « 

f Code v. Bvlmrdj supra. See p. 579, post. 

(/») Uueen Anne's Bounty Act, 1714 (1 Geo. 1, stat. 2, c. 10), as. 8 — 12; 
Queen Attne’s Bounty Act, 1840 (3 & 4 Viot. o. 20), ss. 2 — 4; Church Patronage 
Aoti 1846 (9 & 10 Viet 0 . 88), s. I. 

(i) Infants’ Property Aot, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), e. 26. See also 
title iJNTANTa AKD OBiidken. 

{k) Lunacy Act, 1890 (58 A ‘64 Yict. c. 5), a. 120 (k). See Me Vdeasour (1851), 
3 Mao. At G. 275. See alee title Lunacy. . 

(I) See note U), p. 444, ante . . For this purpoeo limited ownWi’ol patronage, 
whether indiviiual or corporate, are empowered to surrender asr arratige their 
patronage (GnUTch Buildii^ Act, 1819 (69 Geo. 3, o. 134), «. 15; (^urdi 
Building Aot, 1822 (3 Geo. 4) o. 72), s. 15 ; Church Building Act, 18^ (1 A 2 
Vit t. c. 107); e. 15}. ^ V . 

(in) Churdi Building Act, 1845 (8 A 9 e. 70}, e. 23 ; Gburch Buildisg 
IW8 (11 A 12 Viet, a 37), «• 4. " 
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1110 . The patronage of Che chonsh or ehapel of a dietrict pariah — 
belongs to the patron of the ohureh of the parish out of which the 
district parish is taken ; except where the chapel Was built wholly ^ 
or in part by means of rates raised in the original parish, in which 
case the patronage belongs to the incumbent of the church of that 
parish (o). 

nil. The patronage of the church of a consolidated chapelry OoQfioiidated 
belongs to the body or person designated in the representation made cbapdriee. 
by the Ecclesiastical Oommissioners, upon which the Order in Council 
for the formation of the consolidated chapelry is founded (p). 

1112 . The patronage of a district chapelry, except where it has District 
been otherwise legally vested, is in the incumbent of the parish out ci^peiriM. 
of which the chapelry is formed (g). 

1113 . Where a chapel is provided, and an endowment is created chapel 
for the incumbent by a rentcharge on the emoluments of the wHotiio 
benefice or by an apportionment of part of those emoluments, and 

no division of the parish or creation of a separate district for eccle- formed, 
siastical purposes takes place, the right of presentation to the chapel 
is vested in the patron of the church to which the chapel appertains (r). 

1114 . Where a separate and distinct parish for spiritual purposes separate 
is created under the Church Building Act, 1831 («), on the endowment 

of an existing chapel of ease with a sufficient stipend for the minister 
thereof, the right of nominating the minister is settled by a deed of ^ 
agreement between the patron of the parish in which the chapel is 
situate and the bishop of the diocese (t). 

(n) Ohureh Building Act, 1819 (59 Geo. 3, o. 134), s. 13. 

(o) Church Building Act, 1818 (58 Geo. 3, o. 45), sa. $7, CS. But where a 
church or chapel ia provided under the Church Building Ac; , 1824 (5 Qe<>. 4, 

0 . 103), in part by means of rates, the patronage, upon its becoming a district 
chnr^, vests in the patron of the church of the original parish in which it is 
provided {iiid,, s. l^i). As to dhurchos built in extra'paroohiol places, see 
p. 5tl, post. 

(p) jOhuTch Building; Act, 1845 (8 A 0 Yiot. c. 70), i.» 9 (amending the Ohureh 
Bunding Act, 1819 (59 Geo. 3> c, 131), se. 6, 15) ; Church Building Act, 1851 
(14 & 15 Yiot. c. 97), BS. 19, 20. 

(;) Church BuBoingb Act, 1819 (59 Geo. 8, c. 134), s. 16; Ohureh Building 
Act, 1845 (8 & 9 Yiot. c. 70), a, 17. As to where an extra>paroohiul placo in 
formed into a district chapelry, see p. 571, post. Where a district chapelry i.s 
taken nut of a distinct and separate parish or a district parish, the right of 
nomination to the chapel thereof belongs to thd incumbent of such distinct and 
separate parish or district parish (Church Building Act, 1838 (1 5; 2 Yict. c. 107), 
s. 12). And where it is taken out of one or more previously formed district 
ebapeb^ee, the right of nomination belongs to the incumbent of .the parish out 
^ of which the first assigned district chapelry was taken, unless it is legally 
vested in some other paJ^, in which case it is to belong to smdi other party or 
is to be vested as may he agreed upon between such party and the Ecclesiastical 
Commissioners with the consent of the .btshop (Church BoildiDg Act, 1840 
(3 ft 4 Yict 0 . 60), s. 1). 

(f) Church Bunding Act,. 1822 (3 Gecu 4> o» 72), s. 22. , 

U) 1 ft 2Wm. 4,0.38,8.23 

(in Jhid., a 24 ; Church Buildmg Act, 1888 (1 ft 2 Yict o. 107), i, tf the 
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1115 . The right of patronage of a district or new parish formed 
nnder the New Parishes Act, 1848 (a), unless or until it is othenrise 
assigned in perpetuity and except so far as it is otherwise ass^ned 
in part (b), is exercisable alternately by the Crown and the biwop 
of the diocese, the first nomination being vested in the Crown (c), 

1116. On the constitution of a new parish under the New Parishes 
Act, 1866(d), the Ecclesiastical Commissioners, if they think fit, until 
compliance with the requirements relating to the assignment of the 
patronage of the church thereof in consideration of an endowment 
contributed for the same (e), may assign such patronage to the then 
incumbent of the original parish out of which the new parish 
has been formed for the term of his incumbency, or, if the new 
parish has been formed out of two or more parishes, then to one or 
other of the then incumbents of such parishes for the term of his 
incumbency (/). 

U17. In the case of a church or chapel provided by private sub- 
scriptions under the Church Building Act, 1824 (g), the right of 
nomination for the first two turns, or for any number of turns 
occurring during forty years from the date of the consecration, is in 
three life trustees appointed by or representing the subscribers, and 
afterwards is in the incumbent of the parish or extra-parochial 
place in which the church or chapel was provided ; or, if it was 
provided in part by means of rates, the right of nomination is, from 
the first, in the incumbent of the church of the original parish in 
which it was provided. But, in either case, if it becomes a district 
church, the right of nominatiou thenceforth belongs to the patron of 
the church of the original parish (h). 

1118. Where a body or person provides a church and endows it 
to the satisfaction of the Ecclesiastical Commissioners and also 
provides a competent fund for the repairs thereof, the Commis- 
sioners may, if they think it proper so to do, with the consent of the 
bishop, and whether they assign a particular district to the church 
or not, by an instrument under their common seal specially declare 
the patronage of the church to be in perpetuity in such body or 
person and their or his successors, heirs and assigns, or in their or 
his nominee, or in some trustees signified by them or him to the 
commissioners. If the church is provided and endowed by subscrip- 
tion, the patronage is to be declared to be in sqch body or person, 


incuinbent does not consent, the separation and deed of agreement do net take 
effect till the next avoidance of the parish church (Church Building Act, 1831 
(1 & 2 Wm. 4, o. 38), B. 24). 

(o) 6 & ( Viet, a 37. 
f See pp. 569 et uq. 

(e) New Parishes Act, 1843 (6 & 7 Viet. e. 87), s. 21 ; New Parishes Act, 1844 
(7 & 8 Vlofc c. 94), Bs. 1—3. 

(d) 19 ft 20 Viet. c. 104. 
le) See pp. 569 attq. 

{/) Now Parishes Act, 1856 (19 & 20 Viet. c. 104), s. 22. 

(</) 5 Qoo. 4, 0. 103. 

(A) Church Building Act, 1824 (6 Geo. 4, c. 103), ss. 12, 18 ; v. 

GhnuxtUr {Buh^p) (1869), L. E. 4 C. P. 668, Ex. Oh. ; affirmed $ub wm. Alk» 
V. Gbmater [Bithop) (1878), L. E. 6 H. L. 219. 
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their or his auooeseors, heirs, and assigns, or sneh trustees, as the 
major part in value of the subscribers of not less than £50 each signify 
tio the commissioners. The patronage is not at any time to be vested 
in or held in trust by more than five persons, except where it passes by 
descent to coparceners or by the custom of gavelkind to more than 
five persons, or is conveyed by will or deed to more than five chil- 
dren, grandchildren, nephews, or nieces of the grantor or devisor (i). 
But previous notice of the proposal to provide the church must be 
given to the patron and incumbent of the parish, district, or extra- 
parochial place in which the church is provided or proposed to be 
provided (k\ and also, if a particular district is proposed for the 
church and is to be taken out of any parish, district, or extra-parochial 
place other than that in which the church is provided or proposed to 
be provided, to the patron and incumbent of such parish, district, or 
extra-parochial place, in order that they may have the opportunity 
of objecting to the proposal. And if any such patron gives security 
that he will himself within two years provide and endow a church 
in accordance with the proposal and to the satisfaction of the bishop, 
he is to be given the preference in so doing (1). Preference is also 
to be given to a proposal to enlarge an existing church over a 
proposal to provide a new church (m). 

1119 . In certain cases where an ecclesiastical corporation aggre- 
gate or sole, or either of the Universities of Oxford, Cambridge, or 
Durham, or any college therein respectively, or any person or 
persons, make a contribution towards providing a church or chapel 
for a district, parish, or benefice, or towards the permanent endow- 
ment of such church or chapel, the Ecclesiastical Commissioners 
xuay, by means of a scheme ratified by an Order in Council, assign 
the right of patronage of the district, parish, or benefice, either in 

(0 Church Building Act, 1831 (1 & 2 Will. 4, o. 88), w. 2—12, 16, 19, 20; 
Church Building Act, 1840 (3 & 4 Viot. c. 60), 88. 12 — 18, 21 ; Church Building 
Act, 1851 (14 & 16 Yict. a 97), 8S. 7 — 15 ; Now ParisXieA Acts and Church 
Building Acts Amondmeut Act, 1H69 (32 & 33 Yict o. 941, es. 12, 13 ; 
MacAllister v. Rochester (Bishop) (1880), 5 0. P. D. 194). In order to acquire 
the patronage of a chapel under the Church Building Act, 1831 (1 ft 2 
Will. 4. c. 38), 8. 2, the statutory conditionB must be stnctly complied 
with {Williams v. JBrovm (1835), 1 Curt* 53). The appointment of now 
truetees is vested in the surviving or continuing tmatees or the majority of 
them, where more than two; unless a different mode of appointment or 
electioh is agreed upon in the first instanoe between the Ecclesiastical Com- 
missioners and the or person providing and endowing the church, or where 
it is provided and endowed by subscription, between the Ecclesiastical Commis- 
sioners and the major part in value of the subscribers thereto of not less than 
£50 each. Every trastee on his appointment, and also whenever he exercises or 
concurs in exercising the right of nomination of which he is a trustee, is to sign 
a declaration that he is a member of the Church of England ; and upon an 
appointment of new trustees no conveyance of the right of nomination to the 
cnurch UQod be made. The trustees may act notwitlistanding vacancies in their 
ft number, unless oiherwiseprescribed. But if all the truste^ die without having 
appoint^ any new trustee or trustees the bishop of the diceese may by deed 
appoint any requisite number of trustees not exceeding five (Ohurch Building 
Act, X861 (14 ft 16 Yict c. 97), a. 10). 

{k) MacAUiUer v. Rochester IJSishop), eupra. 

(0 (araibh Buil^ Act, 1831 (1 ft 2 Will. 4, c. 38), m. 7, 11, 15; Ohurch 
Building Act, 1851 (14 ft 15 Viot c. 97), as. 7, 11, 12. 

(m) Cmurd^ Building A5t, 1831 (1 ft 2 WiU. 4, c. 38 ), a, 8« 


m 

fiaov.lL 

Banefiog^ 

QwW. 
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perpBftnity or to the extent of one or more nominetioiiB^ to tlieli 
corporation, univereity, college, person, or persons, or to his, or 
their norainee or nominees. The districts, parishes, or benefioes 
whereof the right of patronage may be so assigned are (1) a district 
or new parish formed under the New Parishes Act, lB43(n) ; (2) a 
church or chapel to which a district belongs and of which the 
pal ronage is vested in the incumbent of the original parish, district 
or place out of which such district was taken, as such incumbent ; 

(3) anew parish constituted under the New Parishes Act, 1856(0), 
or a parish or district having neither incumbent nor patron, and 

(4) a benefice of which the patronage is vested in the Crown or 
in the Chancellor of the Duchy of Lancaster, or in the Duke of 
Cornwall, or in an ecclesiastical or lay corporation, aggregate or 
sole, and of which the permanent annual endowment does not 
exceed i?100 per annum, nor the annual income from all sources 
i!250 per annum. But the assignment can only be made with the 
consent of the patron in the case of a benefice in the patronage 
of the Crown or of the Chancellor of the Duchy of Lancaster, or 
of the Duke of Cornwall, or of a bishop, or an ecclesiastical or lay 
corporation aggregate; or of the bishop of the diocese in the 
case of a benefice in the patronage of the incumbent of another 
benefice, or in the case of a district or parish having neither 
incumbent nor patron ; and it can only be made in perpetuity if 
tbo contribution consists either of the building of a church for the 
district or parish or benefice with the provision of a clear yearly 
sum of at least £45 for its permanent endowment, or else of a 
permanent endowment of the church or chapel of the district or 
parish or heiieliee with the clear yearly sum of £150 ; and notice 
of an intention to make the assignment is to be sent to the patron 
of the benefice and the body or person whose consent thereto is 
required ( Where any such assignment of patronage in per- 
petuity is made to a contributing body or person, and the benefice 
at the time of the assignment is already permanently endowed 
with an annual sum of not less than £100, or the annual income of 
the benefice from all sources, calculated on an average of the three 
years immediately preceding the contribution thereto, amounts to 
£150, no subsequent sale or disposition of the patronage for 
valuable consideration is to be made until thirty years after the 
assignment, unless the entire proceeds are legally secured for the 
further permanent augmentation of the benefice (q). Where any 


(n) 6 & 7 Viet o. 37. 

{o) 19^& 20 Viet, 0. 104. 

(^) New Parishes Act, 1643 (6 & 7 Viot. o. 37), a. 20; New Parishes Act, 
1606 (19 & 20 Viot o. 104), ss. 16—20, 22, 30; New Parishes Ajeta sxid Ohuioh 
Buildwg Acts Amendment Act, 1869 (32 & 33 Viet. c. 94), ss. 10, 12, 13. In 
the CM of a benefice in the patrona^ of the inoumbent of another benefice « 
which is in private patronage, the private patron may require the amount of 
diminutioii (u any) in the value of his advowson likely to he^ caused by the 
contemplated assignment of patronage to be assessed or asocfftained by arbi- 
tration, and may recover the amount from the body or pereon to whom the 
assignment of patronage is made (New Parishes Acta and Cukaxeh fiuildiiig Acts 
Amendment Act, 1669 (32 & 33 Viet. c. s. 10). 
fy) Now Parishes Act, 1856 (19 A 20 Viot* a 104), e, 21. A presentatum. 
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assignment o{ |>atn)nage in perpe^itgr* is. made to the viiomineea .|(>f ^ 

a contributing body or. person or d two or more contributii^ BeueAefd 
bodies or persons^ the nominees must not exceed five in number^ Cleigr* 
The^ are named in the deed of aseigpzneni by tiie bodies or persons 
making the contribution or the major part in value of the Bub« 

Bcribers thereto of not less than £50^ and become trustees for the 
exercise of the patronage (r). 

1120. In certain cases where the Ecclesiastical Commissioners Patronage cf 
build or assist in building a new church or chapel, they may vest ^e^in owea 
the patronage Of it either in perpetuity or for a limited time in 

the bishop d the diocese (s). 

1121. Where a new church is built in an extra-parochial place, the Patronage 
patrona^ of it, if not vested elsewhere, is to belong to the bishop 

of the diocese in which it is situate ; and where an extra-parochial places, 
place has been formed into a distinct and separate parish or district 
parish, or district cbapelry, the patronage of it is to belong to the 
bishop, except in cases where the Ecclesiastical Oommissioners, 
with the consent of the bishop, specially declare the patronage of a 
new church built in an extra-parochial place and endowed to their 
satisfaction (t). 

1122. Generally, where the advowson or right of patronage of a Patronage o( 
benefice is vested in two or more persons, the bishop is not bound 

to act on a presentation in which they do not all concur, and if tenants 
they do not make a joint presentation within the allowed period of in common, 
six months, he may collate by right of lapse (w). If, however, he 
admits a clerk to the benefice on a presentation in which they do* 
not ell concur, the common title of them all is not thereby dis- 
turbed (a) ; for the advowson is one entire thing, not in its nature 
severable except by partition (b). But a right of patronage may in 
law be exercisable by several patrons in turn (c) ; and if copar- 
ceners do not agree in a presentation, the eldest sister or her heir has 
the first turn, and so on (d), and they ccm severally assign thoir 

collation, institution, induction, or admission made under any such sale or (li.s. 
position is void, and the patrcraage for that turn Lapses to the bishop (ibid.). 

(r) New Parishes Act, 1856 (19 & 20 Viet. o. 104), e. 24. Every nominoe on 
his appointanent is to sign a deolaratkm that he is a member oi the Ohurch of 
England. Vacancies among the trustees are to be SBed in the manner providod 
by the deed. If the power of filling vacancies is vested in the trustees and all 
die withemt hanng appointed successors, or if a vacancy is not filled up for 
two years after its o<H$arreiiQe, the bishop of the diocese may fill up the nuinhor 
of trustees. But the trustees may act notwithstanding one or more vacaucius 
in their number Cibid.), 

(«) Church Budding Act, 1822 (3 Qeo. 4, o» 72), b. 31. 
ff) Church Building Act, 1851 (14 A 15 Viet. c. 97), s. 20. 

(tt) See p. 590, poai 

' {oq Qo. litt. 186 b, 248 a ; 2 Go,' Lost 366; Bum, Ecclesiastioal Law, Vol. I., 
pp. 14 a — 18; Walter y. Denninon (1750), Amb. 82, 83. Trustee patrons must 
ail join in m presentaiioii (iUd.) unless otherwise provided in their instrument of 
trust; see p. 581, poaf. And where sseeial eestuU que trud have the right of 
nomination, they must all join in ezeroisuig it{8eym(mr v. Jhan«t(1742), 2 Atlc« 

482, par I/ord Hardwicks, L.O., ait * 

(5) Barker v. London (BUhop) (1790), 1 Hy. Bl. 412, 417* 

* taj 0hie(1683)* 4 t^on. Su. ’ ' . 

{a) Gib. Cod. 765 ; Anon. (1537), 1 Dyer 35 a; Beynddotm v. Blake (1697), 1 TA 
Baym. 192, 197 ; Barker v. London (Biehop)^ eu^a, at pp. 417, 418. The right is 
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Bwet. t. turns without a partition of the advowson <s). But if coparceners, 
Bensficed or joint tenants, or tenants in common make a partition of the 
Clergy. advowson, whereby they agree to present by turns, then each 
becomes seised of her or his separate part of the advowson (/), 
with the right of presenting in the turn belonging to that part(^). 
The patronage of a new or consolidated benefice may be originally 
vested in several patrons in turns (/i). If one of several part- 
patrons presents out of his or her turn, and the presentee is insti- 
tuted or admitted, the presentation is an usurpation, and the patron 
entitled to the turn loses it for that turn, but the cycle of turns is not 
thereby altered (i). The turn is complete when the presentee is 
instituted or admitted. Therefore, if he is rejected by the bishop, 
or if his institution or admission is ipso facto void, the same part- 
patron may present again ; but, if he is afterwards deprived, or his 
institution or admission is adjudged null and void by a declaratory 
sentence, the turn is gone and the part-patron next in turn has the 
presentation (A;). The turn is lost if the part-patron allows his 
right of presentation to lapse to the bishop (Z), or if he allows his 
right to be usurped by a stranger and does not vindicate it by 
qtLare impedit (m). But where, on the appointment of the in- 
cumbent to a bishopric, the King presents by royal prerogative (n), 
this presentation does not count as a turn (o). 


assignable {Buller v. Exeter {Bishop) (1749), 1 Ves. Sen. 340, per Oxarks, B.), 
and goes to her husband by the curtesy and descends to her issue (Co. Litt. 
166 b ; Buller v. Exeter {BUlwp)^ supra; Thrale v. Lmdem {Bishop) (1790), 1 
.Hy. Bl. 376, 411, 412. If one of the ooparceners dies leaving c^eirs, they 
are entitled in turn to the turns of the deceased coparcener {Richards y. Macdt$» 
field {Earl) (1835), 7 Sim. 257). 

(e) Harris y. Hichols (1583), Oro. Eliz. 19; Seynoldson y. Blake (1697), 1 
Ld. Haym. 192 ; Thrale v. London {Bisho})\ supra, 

(/) Co. Litt. 18 a; Windsor y. Canteroury {Archbishop) (1599), Oro. Bliz. 
687 ; Windham v. Norwich {Btshop) (1616), 1 Brownl. 165; Bodicoate y. Steers 
(1737), 1 Dick. 69. 

(y) Evfleighv. Turner {\hl\), 3 Dyer, 299 a; Sedishury {Bishop) y. Philips 
(1700), 1 L(f. Baym. 535, Ex. Ch. ; Adyowsons Act, 1708 (7 Ann. o. 18), s. 2 ; 
17 Vin. Abr. pp., 328—330, tit. Presentation, K, a ; Matthews y. Bath 
and Wells {Bishp) (1785), 2 Dick. 652. In Seymour v, Pennef{1742), 2 Atk. 482, 
Jjord Habdwioke, D.C., at p. 483, said that in a partition case where parceners 
of an advowson could not agree in presenting one person, the court would direct 
them to draw lots as to who sliould haye the nrst presentation ; compare John^ 
stone y. Baber (1856), 6 De G. M. & G. 439, C. A. 

(A) Grocers^ Co, y. Canterbury {Archbishop) (1771), 3 Wile. 214, 221 ; 
Keen v. Denny, [1894] 3 Oh. 169 ; Finalities Act, 1638 (1^2 Viet. c. 106), a. 16L 
As to the patronage of the beneiioe in Peel parishes bemg yeated in the Crown 
and the bisl^ of the diocese alternately, see p. 568, ante, 

e Stat, Westminster U. (1285), 13 £dw. 1, c. 6 ; DolmarCs Can, (1583), 
on. 86; Birch y. Lichfield ana Coventry {Bishm) (1803), 3 Bos. A P. 444; 
Richards v, Macclesfield {Earl) (1835), 7 Sim. 257 ; Keen y. Denny, supra. 

(k) Windsor*$ Case (1599), 6 Oo. Bep. 102 a; 8. O. sub nom. Windsor y. 
Canterbury {Archbishop) (1699), Oro. Eliz. 687. 

{1) 2 Abr. 149 b, 160 a, tit Presentation, pL 26; 17 Tin. Abr., p. 329, 
tit. Plantation, E, a, 7 ; Keen y. Denny, supra, per Ohitty, J., at p. 177. 
As to liym P- 600, post 
(m) Leals v. Ooventry {Rishep) (1801), Ore. filiz. 811. 

In) See p. 676, post. 

(o) Orocets^ C^. y. Oanterbsary {Archbishop) (177R 3 Wils, 214, 221, 232; 
Inward y. OaUand (1796), 0 mo. Pari. Caa. 71 ; Keen y. Denny, supra, per 
Qbuty, J., at pL 176. 
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1123. Where the legal estate in an advowson is vested in trustees, 
they are bound to present the nominee of the person or persons 
equitably interested in it (p). The person beneficially interested in 
an estate for life or other limited estate in the advo\rson of a bene- 
fice has the right of presentation or nomination when a vacancy in 
the benefice occurs during the continuance of such estate (g). 

1124. Where the patronage of a vacant benefice is vested in an 
infant, of whatever age, the presentation is made by him and not 
by bis guardian (r). 

1125. Where the patronage of a benefice is vested in a married 
woman, she holds it as if she were a feme sole, if she was married 
after 31st December, 1862, or if the title to it first accrued to her 
after that date, and can, apparently, in either of those cases, present 
to the benefice, when vacant, without the concurrence of her hus- 
band (s). Otherwise, he must concur with her in the presentation (0* 
In any case, if a child of the marriage has been living while she has 
been seised of or entitled to patronage in posBession, and she dies 
possessed of it, her husband, if he survives her, has the patronage 
during the rest of his life as tenant by the curtesy, unless she has 
barred his right by a testamentary disposition which has legal 
force (a). 

1126. Where a husband dies seised of or entitled to the patronage 
of a benefice, leaving a widow whose right to dower in respect 
thereof has not been barred, she is entitled by reason of such dower 
to present on every third vacancy of the benefice which occurs 
during her life (b). 


( 71 ) Burn, Ecclesiastical Law, Vol. I., p. 14. Where the advowsou of a 
benefice is devised upon trust for sale, and the proceeds of sale and the income 
uiising therefrom are to be applied for the benefit of a nerson or persons named 
in the will, and the benefice becomes vacant before tno advo vson is sold, the 
right of presentation or nomination is in the person or persons .vho, if tho sale 
had taken place, would for the time being be beneficially intorostod in the pr<»coedB 
of the sale or the income thereof {UawHns v. Ghappd (1739), 1 Atk. 621 ; 
Johnstone v. Baber (1856), 6 De G. M. & G. 439, 0. A. ; Brigge v. Sharp (1875), 
L. B. 20 £q. 317). But where a testator devised an advowson to trustoes upon 
trust to sell immediately after the death of the then incambent, it was hold mat 
they would have the presentation on the vacancy occasioned by that death 
(Brietaw v. Skirrmo (1859), 6 Jut. (n. 8.) 1379). 

(q) Albemarle (Earl) y. Bogere (1794), 2 Ves. 477 ; Brfgg$ v. Sharp (1875), L. E. 
2 ]^. 317 ; Welch v. Peterliorough (Siehop) (1885), 15 Q. B. D. 432. 

(r) 3 Go. Inst 156 ; Gib. God. 794 ; Arthington v. Coverley (1733), 2 Eq. Cos. 
Abr. 616; Hearle v. Oreenbank (1749), 3 Atk. 695, per Lord IIabdwiokb, L.C., 
at p. 710. But there appear to have been instances in which the guardian has 
presented (Watson, 01orgyman*8 Law, 4th ed., p. 140). 

(.1) Marnbd Women’s Property Act, 1882 (45 & 46 Viet. c. 75), ss. 1 (1), 2. 5; 
Beui V. Reid (1886), 31 Qh. D. 402, G. A. also title Husbaiyd aitd Vvifk. 

• (t) Watson, Glergyman’s Law, 4th ed*, pp, 71, 140 ; except in tho case of the 
Queen (ibid., n. 140 ; Gib. Ood- 794). 

(a) Oo. Litt 29 a; Gib. God, 794; 2 BL Com. 127; Watson, CJlergyman*s 
Law, 4 ^ ed., pu 71; Appleton v. BowleyjnB^S), L. B. 8 Bq. 139; Eager v. 
ExsrnMR (1881), 17 Oh. D. 115 ; Married Women’s Proper^ Act, 1882 (46 & 46 
Viet e. 75 ), M. 1 (1)^ 2 , 5 ; Bops v. Hops, [1892] 2 Ch. 886; see also vnobs {d), 
P. 571, ante, 

(5) Oo. Idtt 379 a ; Watson, Qlecgyiiuui’e Law, 4th ed., p. 72. 
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1137. Whea the patron of a benefice ia a lunatiei the Crowni has 
the right of presenting to it (c). 

1128. Where the advowson of a benefice has been mortgaged, 
the mortgagee is the legal owner of the patronage, bat, until 
foreclosure or sale, be is bound to present the nominee of the 
mortgagor (d). 

1129. Where an advowson or right of patronage of a benefice ia 
held by or in trust for a Roman Catholic, it cannot be exercised by 
the person or persons possessed thereof ; but the University of 
Oxford, if the benefice is within the limits of the city of London 
or certain of the counties in the province of Canterbury (e), and 
the University of Cambridge, if the benefice is within the limits of 
the remaining counties in the province of Canterbury or any of 
the counties in the province of York (/), has the right of presenting 
to the benefice whon it becomes void (g). But, where a patron who 
has been a Roman Catholic becomes a lunatic, it is questionable 
whether the right of the university is not superseded by the right of 
the Crown (h). 

1130. As regards patronage held otherwise, than as private 
property, diHerent legal incidents attach to rights of patronage 

(c) Coin. J)ig. tit. Idiot, C; Be Fitzgerald (1805), 2 Sch. & Lof. per 
Loi'd Pkoksdale, L.(J., at p. 437. ^ee title Lunatics and Persons of 
Unsound Mind. 

(d) Gib. (.V)d, 794; Jory v. Cox (1697), Free. Oh, 71; Amhurst v. Dawlivq 
(1700) 2 Vern. 401 ; A.-G, v. Heekctli (1706), tW..549; Gaily v. SeWy (1720), 

1 Com. 343; Crofts. P<nuel (1738), 2 Com. 603,609; Gardiner y. Griffith (1^“^)» 

P, Wins, 404 ; Kensey v. Langkam (1736), Oas. temp. Talh. 143, per Lord Talrot, 
L.C., at p. 144 ; Machenzie v, Robinson (1747), 3 Atk. 5.39. But in a case where 
the m(»rtgago was of the advowson alouo and was of long standing, and no 
interest bad been paid, the mortgagee was coiiRidorod to be entitled to present 
\inles8 the mortgagor redeemed the mortgage {Oyer t- Craven {Lord) (1786), 2 
Dick. 662). 

{e) The counties of Oxford, Kent, Middlesex, Sussex, Surrey, Hants, Berks, 
Bucks, Gloucester, Worcester, Stafford, Warwick, Wilts, Somerset, Devon, 
Cornwall, Dorst't, Ilereford, Northampton, Pembroke Caamarthen, Brecknock, 
Monmouth, Oardigfin, and Montgomery (stat. ^605) 3 Jao 1, c. 5, s. 13). 

(/) The couuties of Essex, Herts, Bedford, Cambridge, Jluutingdon, Suffolk, 
Norfolk, Lincoln, Rutland, Leicester, Derby, Nottingham, Siilop, Baduor, 
Denbigh, Flint, Carnarvon, Anglesey, Merioneth and Glamorgan ; and Chester, 
Lancaster, York, Durham, Northumberland, Oumberland and Westmoreland 
(ibid.). 

{g) Ibid, ; stat. (1689) I Will. v^Mar. c. 26, s. 2 ; Presentation of Benefices Act, 
1713 (13 Ann. o. 13); Church Patronage Act, 1737 (11 Geo. 2, c. 17); Roman 
Catholic Relief Act, 18f^ (10 Geo. 4, o. 7), s. 16. The ^prohibition in the first 
two of those Acts against either university presenting a person holding at 
the time another benefice with cure of souls is now repealed (Benefices Act, 
1808 (61 62 Viet. c. 48), s. 7k The university may elect to the benefit and 

oxerciso any other rights whidi they possess with respect to it in any way from 
time to time determined by thorn to be expedient by a university statute or 
ordinance made in the ordinary manner after 1st January, 1899 (f6tcL). The 
right of the uniyersity attaches where a patron who has the right of nomination ^ 
olitt of a limited class of derks. so that a college is bound to present a qualified 
clerk nominated by him, is a Rojnan Catholic {Boyer y. Norwich {Bishoff^^ [1892] 
A. O. 4l7» P. C.). But one of two tenants in common of an adyowson isa 
Roman Oatholic, the oth^ present alone, and the uniyeraiiy have no 
{Edwards (ifi^Aop) (1839), 6 Bing. (n. c.) 662). 

{h) Be Fdiw6urll851),3Mac.&.Q/2 per Lord Trubo, L.O., atp. SH; 
see p. 673, anis. 
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belonging (1) to the Crown, the Duchy of Lancaeter or Duchy <A •• 

Cornwall ; (2) to an oflSce in the gift of the Crown ; (8> to a muni- 
cipal corporation or body; (4) to a university or college; (B) to 
other ecclesiastical or lay corporations aggregate ; (6) to a bishop ^ 

in right of his see or to other eoclesiastical corporations sole or 
dignitaries, in right of their ofiSce ; (7) to parishioners or some 
other numerous class, or to trustees for them ; and (8) to trustees 
in perpetuity whether with or without an expressed trustor specified 
eeatuis que trust. 

1131. The King, besides possessing the patronage of divers Crown 
benefices in right of the Crown or of the Duchy of Lancaster, or of 
the Duchy of Cornwall, where there is not a Duke of Cornwall of 
full age, is the patron paramount of all the other benefices (t), and, 
as such, has the right to fill all such benefices as are not regularly 
filled by the patrons thereof, whether this happens by neglect, as 
where the patronage ultimately lapses to the Crown (fc), or by 
incapacity to present, as where the patron is attainted or outlawed, 
or is an alien or a lunatic (0, or has been guilty of simony (jn) or 
the like (n). Moreover, wliere a benefice becomes void by the 
promotion of the holder thereof to a see in the province of Canter- 
bury or Yoi’k, or where the advowson of a benefice is attached 
to a see, and the benefice is void during a vacancy in the see, 
or where the advowson of a benefice is attached to another 
ecclesiastical office and the benefice is void din ing a vacancy of the 
office occasioned by the promotion of the holder to a see in the 
province of Canterbury or York, the King has the prerogative of 
presenting to the void benefice (o). And as against the King a 
benefice is not deemed full by institution or collation until induc- 
tion has supervened (p). In exercising Crown patronage of a 
benefice above the yearly value of £20 in the King's books, the 
King acts under the advice of the First Lord of the Treasury (q). 

But no Eoman Catholic or Jew may advise the King as to the 
exercise of ecclesiastical patronage (r). 


(1) Gib. Cod. 763. 

Ik) See p. 590, post, 

(2) See p. 573, ante. , 

(m) See p. 593, potL 

(n) Gib Cod. 763. 

(o) Ibid.; Basset V. Gee {IQOO), Oro. Eliz. 790; R. v. London {Bishop) (1693), 
3 Lev. 377 ; Pottery, Chapman (1750), Amb. 101 ; R. v. Eton ColUue (1857;, 
6 B. & B. 610, 632. But as to patronage lapsing to a bishop, see note (e), p. 590, 
fvst. The prerogative of presenting to a benefice vacated by the promotion of the 
meumbent to a oishopric must be exercised during the life of the person pro- 
moted [Armagh (Arct^hop) v, A.-O. (1729), 3 Bro. Pari. Oaa.^ 607, 514, n.). 
And if i^e King does not present and the presentee of anoBier is admitted and 
dies without Imving been disturbed, thio prerogative is lost {Basset v. Oee^ 

Gib. Ood 763. Ml mducfcion he may revoke the j*fe8entation ; and if 
his presentee dies after institution, bat Defore induction, he may present 
another clerk {Wright y. Norwich [Bishop) (15^), 1 Leon. 156). 

J q) See Pluxalities Act, 1638 (1 & 2 Yict o. 106). s. 126. 

r) Bcnnan Catholic Belief Act, 1629 (10 Qeo. 4, c. 7), s. 18 : Jews Belief 
it 18^8 (21 ft 22 Viet. c. 49), s. 4. The offence is a high misaemeatior and 
disables the offender from thereafter holding any o0^ce Under the OtOwn {ibid.). 
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1132. The Lord Chancellor or Lord Keeper of the Great Seal hat 
the right to present to benefices in the patronage of the Grown which 
do not exceed the yearly value of £20 in the King’s books (s). As 
regards such of these benefices as are enumerated in the First 
Schedule to the Lord Chancellor’s Augmentation Act(0, he was 
by that Act empowered to sell the advowson of any such benefice 
for a sum of money or in consideration of a perpetual annuity or 
renicharge, or tithe rentcharge, or land, which is to be devoted to 
the augmentation of the benefice (u). As regards any of the benefices 
in the gift of the Lord Chancellor of the clear annual value of 
not less than £200 nor more than £500, whether included in such 
First Schedule or not, but not exceeding altogether one hundred 
in number, the Lord Chancellor was empowered to sell and convey 
the advowson to any tenant in fee or in tail, whether in possession, 
remainder, or reversion, of freehold or copyhold land within the 
limits of the benofice, either absolutely or to or upon the uses or 
trusts of a settlement of such land, for a sum certified by the 
Ecclesiastical Commissioners to be reasonable having regard to the 
age of the incumbent at the time of sale, and not being less than 
ten years’ purchase of the clear annual value of the benefice ; and 
the purchase-money was to be applied by him in the augmentation 
of boiielicoH remaining in his gift (a). The purchaser of an 
advowson under the Act cannot himself sell it or contract for its 
sale until after the expiration of five years from the sale thereof to 
him ; but this restriction does not operate in case of his death or 
bankruptcy {b). 

1133. Patronage belonging to the King in right of the Duchy of 
Lancaster is exercised under the advice of the Chancellor of the 
Duchy (c). 

1134. Patronage belonging to the Duchy of Cornwall, where there 
is a Duke of Cornwall of full age, is exercisable by him, and when 
that is not the case and the patronage belongs to the Grown in 
riglit of the Duchy, is exercisable by the same persons as the 


(«) Gib. Cod. 763, 764 ; Pluralities Act, 1838 H & 2 Viet. c. 106), s. 126. Where 
the Lord Chancellor presented to a benefice above the yearly value of £20 in 
the King’s books, and the presentee was instituted and inducted, it was held 
that he could not he removed in favour of a subsequent presentee erf the King 
(Lord ChanceUor's Cast (1611), Hob. 214). 

(t) 26 & 27 Viet. 0. 120. 

(i/) Lord Chancellor’s Augmentation Act (26 & 27 Viet. c. 120), as. 1 — 22, 
28 — 37. The purchase-money, to the extent of not moto than £d00, might be 
appbed in purchasing, building, or rebuilding a parsonage house on the benefice, 
if ED equal sum for the same purpose was provided by or on b ehalf of the 
inoumberit or the owner of the advowson s. 8). The option accorded to 
'•'e purchaser by s. 6, of givmg security for payment of one half of the pur- 
app-mouey with compound interest when a vacancy in the benefice accrued, 
see p to be repealed by the Benefices Act, 1898 (61 & 62 Viet. c. 48), a. 1 (3) (b) ; 
(a) 1 ^ post. 

The aug^Chancellor’a Augmentation Act (26 & 27 Viet c. 120), ss. 22—37, 
£400, or 'itation was not to qauso the annual value of a benefice to exceed 
68. 26, 27). , exceed £l for every four inhabitants within its limito 

m Ihil, K 
(c) J?. V. i81. 

(1 & 2 ^ot (1613), Moore (x. b.), 874 ; Plurahties Aot, 1SS8 

06), a. 126. 
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Crown paironftge, namely^ by the King on the advice of the Firsl 
Lord of the Treasury if the benefice xs above the yearly value ol 
£20 in the King^s books» and, if not, by the Lord Chancellor (d). 

1135. Where a right of presentation to a benefice belongs to an 
ofiSice in the gift or appointment of the Grown which is held by a 
Roman Catholic or a Jew, the right devolves on and is exercisable 
by the Archbishop of Canterbury (s). 

1186. Before 1835 municipal corporations or particular bodies of 
members thereof (/) were in many cases possessed of advowsons 
and rights of nomination to benefices, ecclesiastical preferments, 
and offices of priest, curate, preacher or minister. All such 
advowsons and rights, if not vested in them as charitable trustees, 
were thenceforth directed to be sold (g). But notwithstanding any 
such sale the corporation and their property continue liable to any 
previously subsisting obligation of maintaining in whole or in part 
a priest, curate, preacher or minister ; and the liability may be 
enforced in the same manner as if the advowson or right of nomi- 
nation had remained vested in the corporation. And where a 
municipal corporation hold land subject to an obligation to provide 
a priest, curate, preacher, or minister, they may, with the approval 
of the Treasury, augment or endow his office by assigning a 
competent portion of the land, or charging thereon an annual 


(c2) Pluralities Act, 1838 (1 & 2 Viet. c. 106), 8, 128; Dtxchy of Ooriiwall 
Msoagemeiit Act, 1863 (26 & 27 Viet. o. 49), s. 38. 

(e) Koman Oatholic Lelief Act, 1829 (10 Geo. 4, o. 7), s. 17 ; Jews Relief Aot, 
ISCS (21 & 22 Viet. c. 49), s. 4. 

(/) In Gape v. Hanley (1776), 3 Term Rep. 288, u. (a), where the advowson 
•>f a Mnefice had been granted by royal charter to the mayor, aldermen, and 
bui^sses of St. Albane, uniform usage was held to inteipret the charter as 
entuUng the mayor and ^dermen to present to the bene6ce» 

iy) V^ere at tiie passing of the Municipal CorporatiouB Act, .336 (6 A 6 Will. 
4, 0 . 76), a municipal corporalion, or any particular body of mombera thereof, 
were in their municipal capacity, and not as trustees of a oharity, possessed of 
any edyowson appendant or in gross, or any right of nomination to the office of 
pri^; curate, preacher or ministor, the advowson or right of nomination^ if not 
already sold, is to be sold at such time and in such manner as the Ecclesiastical 
<>nnmia 0 ioneTB for England may direct, so that the best price be obtained for 
it, and is, y ith their consent, to be conveyed to the purchaser by the council of 
the borough under their loorporate seal (Municipal Gorporations Act, 1882 (46 & 
46 Viet. c. 60), 6. 122). This Aot repealed simiiax provisions in the Municipal 
^Corporations Act, 1836 (5 & 6 WilL 4, o. 76), the Ecoleedaetical Commissioners 
Act, 1836 (6 A 7 Will. 4, c. 77), s. 26, and the Municipal Corporationa (Benefices) 
Act, 1838 (1 A 2 Viet. c. 31). The proceeds of sale are to be invested, and the 
income is to be paid into the borouj^ fund ; or the proceeds may be applied in 
'whole or in part towards the liquidation kA a debt contracted oy the corpora- 
tion before the passing of the Municipal OorporationB Act, 1836 (6 A 6 Will. 4, 
•c. 7Q. Any vacancy in the benefice or preferment ooenrring before the sale is to 
be filled by collation oar nomination of the bishop or ordinary of the diocese 
in which the benefice or preferment is sitaate (Municipal Cwporatiuns Act, 
<882 (46 A 46 Viot. c. 60), s. 122). Upon the sale of a right of nomination to a 
preferment which is not a benefice or xiexpetnal cnracy, siidi preferment becomes 
a benefice preseniative, and the holder thereof and his sneoeseors become a body 
corporate with perpetual s^uccession and capable of taki:^ and holditig in 
perpetuity prope^ grante4 to or purebaepd for them by the Govemerrs ol Queen 

H.L ,— V 
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8xoT. ft, stipeod in money or in kind, to nr lor the benefit- <4 him and |li 
Benefioed suceessors in office (A). 

Otertfy* 

— 7 * 1137. Provision has been made by statnte for the sale, nnder the 

ooUdffrllni authority of the Ecclesiastioal Commissioners, of adyowsons 
pubi^fichcKd and rights of patronage held wholly or partly by or in trust 
patronage. for the Universities of Oxford, Cambridge, and Durham, or any 
college therein, or the Colleges of Win^ester and Eton, or the 
head or any other member of any such oollege, and for the purohase 
of advowsons by any such university or college under the same 
authority (i)* 

The Universities of Oxford and Cambridge may elect to benefices 
in their patronage and exercise any other rights which they possess 
in respect thereof in any way hrom time to time determined by 
them to be expedient by a university statute or ordinance made in 
the ordinary manner since Ist January, 1899 (ft). 

Statutes may be made by the governing bodies of the colleges of 
Eton, Winchester, and Westminster, and the other public schools to 
which the Public Schools Act, 1868 (Z), applies, with respect to the 
mode and conditions of appointment to any ecclesiastical benefice, 
the patronage whereof is vested in the governing body as such, or 
to wliich persons educated at or connected with the school have an 
exclusive or preferential claim (m). 

The colleges of Eton, Winchester, and Westminster are prohibited 


Axine*B Bounty or by other persons contributing with such governors as bene- 
factors (i&td., s. 121 (3) ). Where a municip^ corporation or any members 
thereof in their corporate capacity were possessed of an advowson in trust lor a 
charity, trustees in their place were to be appointed by the Lord Chanoellor 
(Miuiioipnl Corporations Act, 1836 (6 & 6 Will. 4, o. 76), s, 71 ; Bt Bhrewahury 
Bchool (1836), 1 My. & Or. 632 ; v. Pauns {Earl) (1853), Kay, 186). 

(A) Mnnicipal Corporations Act, 1882 (46 & 46 Viet. c. 60), s. 121 (1), (2). 

(t) Ecclesiastioal Commissioners. Act, 1640(3 A 4 Viet. c. 113), ss. 70, 
; Universities and Oollege Estates Act Extension, 1860 (23 A 24 
Yict 0 . 66), ss. 7 — 10. A college in the University of Oxford or Cambridge 
may sell or may themselves pui'chase the advowson of a benefice attached to the 
headship of the college (Eoclesiastioal Commissioners Act, 1840 (3 & 4 Viot c. 
113), 8. 69). Or, wheie the endowments of the benefice are sufficient^ the 
college may charge them with payment to the head of such annual siw, not 
exceeding one half of the total revenue, as in the opinion of the EcclesiasticHl 
Commissioners and the bishop is adequate ; and thereupon the advowson will 
be vested in the oollege free &om any trust in favour of the head (Universities 
uid College Estates Amendment Act, 1880 (43 A 44 'Stxot o. 46), s. 6). Where 
under the statutory powera for the purpose an ecclesiastical rectory, prebend, or 
other preferment without cure of souls, or impropriate rectory, bielonging to a 
nniveriity or coliej . ..... 

or annexed to a 


w ^ right of patronage attaohM theret^ is sold 
with cure of souls, and the ^ht of patronage is 
intended to be excluded from the sale or annexation, it becomes thereupon 
eevered from the rectory, prebend, or preferment sold or annexed, and is vested 
in &e university or oollege who were the former patrons or owners of such 
tecUn^, prebend, or preferment ( Universitiee and Odlege Estates Act Exteniion<» 
1860 (23 A 24 Viot c. 66), s. 3). 

(6) Benefices Act, 1898 (61 A 62 Viot a 48), & 7. For the right of one or 
other of the universities to pre^nt where the ravowsoti of a beneloe is held by 
hr in trust to a Boman Qatholio, see p. 674, ante, 

8 61 4b 82 Viet 0. 118. 

0 Ibid., i. 6 (6). See as to preferential claims, v. (Wart) 

f|«68). Kay, 186. 







frpm bolding moie ndvoivaiinis titan e^oal in nnmbet <»ld'iuoiety of 
the felloira or reputed felloirs of the college, or un case of ther4 
being none snoh, one moiety of the stadents of the college in the * 
year 1735, exclusive of advowsons annexed to or given for the 
benefit or support cd the headship of the college (n). 

1188. The chapter of a eatiiedral or collegiata church, unless 
othervrise arranged between themselves, exercise ecclesiastical 
patronage by the votes of a majority of their body, and the dean 
has no veto upon it (o). They can only present to a vacant 
benefice in their patronage a clerk possessing certain qualifications 
of connection with their church or with a univeraity, or of service 
in the diocese (p). 

1139. A spiritnal person cannot sell or assign any patronage or 
right of presentation belonging to him by virtue of a dignity or 
spiritual office held by him (q). 

1140. Where a benefice was on or before lltb August, 1840, 
possessed by a dean in right of any sepdrate estate held by him as 
part of the emolnmenta of his office, any succeeding dean may, 
upon its becoming vacant, present liimself thereto (r). 

1141. In the absence of custom or agreement to the contrary, 
the incumbent of a parish is, in right of his benefice, entitled to 
the patronage of all chapels in his parish (s), and of any district 
chapelry which has been formed thereout (t). 

11^. While a benefice is under sequestration, the incumbent is 
incapable of presenting to any vacant benefice of which he is 
patron in right of the sequestered benefice, and the right of pre- 
senting thereto is exercisable by the bishop of the diocese in which 
the vacant benefice is situate (u). 

U43. Where a vicarage in the patronage of the r r-ctor becomes 
void daring a vacan <7 in the rectory, the patron of the rectory has 
the right of presenting to it (a). 

1144. In some cases the advowson of a church or benefice is in the 
ownership of inhabitants, ratepayers, freeboldens, or other persons 

(n) ' Olwritable Uses J^, 1736 (9 Goo. 2, a 36), s. 6. 

(o) Stat. (1641) 33 Hon. 8, o. 27 ; Bum, Kcclesisstical Law, Vol. XL, 
pp. 116—118; Batoird {Doctor) v. Bomatq/ {Dvrtor) (1093), Freom. (E. B.) 
604. 

lj>) Sea p. 699, post. 

($) Ecoleoiaatical Oamadimaam Aot, 1840 (8 ft 4 Viet. c. 113), a. 42. 

M Ibid., aa. 41, 60. 

(s) X'G. V. Brereton (1761), 2 Vea. Sen. 426, 429; Line v. Hurrio (1762), 1 
l4e, 1^ -IM; Btacon Senhaw (1760), Amb. 628; Farfnmih v. Ohenler 
(Biaiim) (1826), 4 B. ft 666, par Abboxt, CtJ., at pp. 668, SOS* 

(<)' Baa p. 667, ante. 

{%) ScWMatration Act, 1871 (84 ft 86 Viofe. e, 46), s. 6. 

(«} 3 JmL Abr. 846, and aee pp. 661; 600, poet. As to the exercise by the 
9u>wnof patronage belongingto a vacant aee, and to a vacant benefice when the 
^cuaghest has been promo(^ to a eae, see p. A76, ante, and note (d); pi 686, 
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8MW. s. formitts • nameroua class and deriving no peconiary advanti^e 
BiMflosd from tne exercise of the right of patronage, and is vested u 
Clsrgjr* them or in trustees appointed by or acting -on behalf of them ((). 

The right is exercised by the owners by election ; and the trusts 
or the churchwardens present the clergyman who has obtained the 
majority of the votes ^ven (e). The election may be by bedlot (<f). 
The adrowson is charitable property («).^ The owners may direct 
a sale of it ; and if ten of them so require the incumbent of the 
church or benefice is to convene a meeting of the owners to decide 
whether it shall be sold (/). If the decision is in the affirmative, 
the advowson and the duty of carrying out the sale are to vest 
absolutely in the existing trustees, if any, and, if there are none, in 
a body of trustees consisting of the incumbent and not less than 
five nor more than eleven owners, who are appointed for the 
purpose at the meeting or some adjournment thereof ; and the 
advowson is to be sold with all convenient speed by public auction 
or private contract (g). 

TrottM 1145. An advowson or right of patronage of a benefice may be 

^r^tnily trustees in perpetuity, and without power of alienation (h). 


(b) Decisions on the right have been given in the cases of Sandford in 

Lincolnshire ▼. Daify (1741), 2 Atk. 212) ; Clerkenwell {A.-O, v. Parker 

(1747), 8 Atk. 676 ; A.-G. v. Rutter {Vim, 2 Buss. 101, n.; A.-G. ▼. ForsUr 
(1806), 10 Ves. 336; A,^G, v. (1807), 14 Ves. 1; Carter v. Cropley 

(1857), 8 De Or. M, & G. 680, 0. A. ; Sh(m v. Thfmmon (187^, 3 Oh. D. 233) ; 
Leeds {A,>G, v. 5co« (1760), 1 Ves. Sen. 413; Wihm v. Kershaw (1760), 7 
Bro, Paxl. Oas. 296); Painswick (Feoron t. Trc66(1802), HVes. 13); Willennall 
{R. V. Stafford {Marquis) (1790), 3 Term Eep, 646; A.-G. v. Stafford {Marquis) 
11796), 3 Ves. 77) ; St. ^pulohre, Cambridge {Faulkner ▼. Eiger (1826), 4 
13. & 0. 449); 8t. Stephen, Coleman Street {Kdenhorough t. Canterbury {Arch- 
Inehop) (1826), 2 Busa 93; Re 8t, Stephen, Coleman Street, Re St, Mary the 
Virgiii, Aldermanbury ((1888), 89 Oh. D. 492) Sandford in Devonshire {It, v. 
Davie (1837), 6 Ad. A M. 374; Chndlemh {A,-G, v. Cuming (1843), 2 T. A C. 
Oh. Gas. 139); and Or^ (B. v. Orton {Trustees) (1849), 14 Q. B. 139). Where 
ail advowson is vested in the master and brethren of an eleemos 3 mai 7 hospital 
the majority are entitled to present and the master has no veto {R, v. Kendall 
(1841), 1 a B. 366). 

(c) A.-G. V. Forster (1806), 10 Ves. 336; R, v. Orton {Trustees), supra; Carter 
V. Cropley (1867), 4 De G. M. A G. 680, 0. A., at p. 686. 

(d) Shaw T. Thompson (1876), 3 Oh. D. 233, 262. The contrary was held 
before the ballot was prescribed for civil elections {FdenJtorough v. Canterhtiu/ 
{Archbishop) (1826), 2 Buss. 93). 

(e) A.-G. T. Parker (1747), 3 Atk. 676; Re St, Stepl^, Coleman Strssi, Re St, 
Mary tJte Viryin, Aldertneinbury (1888), 39 Oh. D. 492. 

(/) Sale ox Advowsons Act, 1866 (19 A 20 Viet. o. 60), as. 1 — 8. 

{y) IkiiL, as. 4 — 16. The net money produced by the sale is to be applied to 
cei'tain speoifiednuiposes in connection with a parsonage house, the augmenta- 
tion of the benenoe, if an^, the repair of the church, the erection of schools 
or the building or endowing of a onaMl of ease, or in aid of the rates, in the 
presoribed order ; but with power for the meeting which resolves on the sale to 
modify the order of application of the money {ibid., s. 9). Vacancies 
the trustees before the txust is completely executed are to be supplied in the 
prescribed manner, and the concurrence of two-thirds of their whole number is 
requisite to all their resolutions (i6td., as. 11, 12). If the benefice becomes void 
before the sale is completed, the r^ht of presentation is to be exercised as if uo 
proceedings tat the sale hid been initiated {ibid., s. 14). 

{h) A.-G. T. Flayer (1716). 2 Vwn. 748; Foley ▼. A,-G. (1721), 1 Bio. Pari 
Cas. 249, 264, 
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whether or not a trust is expressed or eeatuU pt$ trust are named (Q. 
If no tmst is expressed nor eestuts fue trust named, or a trust is 
declared simply to present a fit person to the benefice, which is the 
legal duty of all patrons, the toast is not a charitable tmst (k). 
But the trust is a charitable toast if the advowson is given to 
trustees for the benefit of a charity (f), or if the trustees are to 
present a clerk elected by the parishioners or some other class of 
persons (m), or a clerk holding special opinions in the interest of a 
particular school of thought in the Church (n). In the absence of 
any provision to the contrary, all the trustees must present (o), 
unless they are a corporation, in which case the majority may 
select the presentee without using the corporate seal (p). But a 
power for the majority to present may he contained in the instru- 
ment creating or regulating the trust (q). In the absence of a 
provision to the contrary in the instrument of trust the sur- 
vivors or survivor of the trustees may present (r). 

1146. Where the bishop of a diocese, as such, either alone or jointly 
with one or more other persons, is trustee of, or is invested with the 
power of exercising, the patronage of any church and benefice which, 
when he or his predecessor was first invested with the trust or 
power, were within the diocese, but owing to an alteration of the 
limits of the diocese have since become included in another diocese, 
the Charity Commissioners, with the consent of the Ecclesiastical 
Commissioners, under their common seal, may make an order 
substituting for such bishop, in respect of the trust or power, the 
bishop of the diocese in which the church and benefice have become 
included (s). 


(»■) Foley y. A.-O., supra; A.-O. ▼. Scott (1760), 1 Ves. Sen. 413; A.-O. y. 
Liichfidd {Bishop) (1801), 6 Yes. 826; A.~G. y, Lawson (186^, 36 L. J. (oB.) 
130. As to the aj^intment of patronage trustees under the Ohuroh Building 
Acts and New Parishes Acts, see pp. 668 et seq., ante. 

{k) Be Church Patronage Trust, Laurie y. A.-O., [10041 2 Oh. ^ 13, 0, A. But 
a trust to present a fit and proper person duly qualified aocording to law has 
been held to require more than the mere presentation of a legally qualified 
person (A.-O. v. Powis (Earl) (1863), Kay, 166, per Lord HaTHSRr.BT (then 
Paob Woon, V.-O.), at pp. 212, 213). 

(/) A.-O. y. Ward (1829), 7 L. J. (o. a.) (oh.) 114 ; Be Shrewshury Sciwol 
(1836), 1 My. & Cr. 632. 

(m) Be 8t. Stephen, Ckdaman Street, Be St. Mary the Virgin, Aldernumbury 
(1888), 39 Ch. D. 492. 

(n) Be ffunter. Hood v.gd.-O., [18971 2 Oh. 106 (reversed on other grounds in 
House of Lords, Hunter y. A.-O., [1899] A. 0. 309); Be Church Patronage 
Triut, Laurie y. A.-O., [1904] 2 Oh. 643, 662, 664, 666, 0. A 

(«) A.-O. T. Seott, (1760), 1 Yes. Sen. 413. But the presentation will be 
sustained where one trustee diesents (A.-0. v. Cuming (1843), 2 Y. A 0. Oh. 
^'ss. 139), or is incapable of assenting (A.-O. y. Lawson (1866), 36 L. J. (ca.) 
130). A majority cannot preeent without oonsolting all the others who are 
<3q>w]e of acting (ihid. ', ^ &i]n>ZK8i.BT, Y.-O., at p. 134). 
n (p) A.-O. V. Davy (lv41), 2 Atk. 212. But the presentatum ought to be 
Under the oommoB siw (Bro. Afar. tit. Oorporation, 83). 

(q) FoUy y. A.-O. (1721). 7 Bro. Pari. C&s. 249, 264. 

(r) A..O. y. Litehfidd (Bishop) (1801), 6 Yes. 826, where ttie heir of the ear* 
viving bustee was also held entitled to preosnt ; A.-O. v. La/wson, supra. But 
the number of trustees ought to he kept filled 19 (A.-O, v. Litehfida (BUikop), 
*^ra). 

(*} Kriiops’ Dmsts Substitution Act, 1868 (21 A 22 Yisk s. 71), as, 2i, 
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U4T. Whdre, undet th6Pltmli%ieBAol,1888(e>M<uiyoftiMA«iii 
to winch the provisions of that Act as to patarons are extended fa), Om 
ecmsent or concarrenee of the patron of a benefiee, or notice to h^, 
is required in the ease of a matter afPeeting the benefiee, tiieperwn 
who, if the benefiee were at the time vacant, would be entitled to 
present or nominate thereto is for those porposes to be deemed tile 
patron (fi). Bat where consent to tiie exerdse of any power is 
required from a patron who is a minor, idiot or lunatic, or a married 
woman not having a separate interest in the sdvowson, the gttar> 
dian, committee, or husband of such patron (hut in the ease of a 
married woman with her written consent), may execute the instru* 
ment by which the power is exercised, in testimony of the patron’s 
consent (c). Where the patronage of a benefice is in the Grown, 
the consent of the patron to the exercise of any power and the notice 
to the patron are to be given by and to (1) the First Lord of the 
Treasury, if the benefice is above the yearly value of £20 in the 
King’s books, and the Lord Chancellor, if the benefice does not 
exceed that jrearly value, and (2) the Chancellor of, tiie Bodiy 
of Lancaster, if the benefice is in the mtronage of file Crown in 
right of the Duchy of Lancaster (d). Where the patronage of a 
benefice belongs to the Duchyof Cornwall, the consent of the patron to 
the exercise of any power and the notice to the patron are to be given 
by and to (1) the Duke of Cornwall, if of full age, and (2) the 
same persons as where the patronage is in the Crown, when 
the benefice is within the patronage of the Crown in right of the 
Duchy of Cornwall (e). 


(ii.) Ttana/er and Trarumiesion of Paironago, 

1148. An advowsou or right of patronage is transferable or 
transmissible by conveyance or devise or by operation of law in the 


S I & 2 Yiot. 0. 106. 

Namely, the Church Building Acts, 1818 to 1840 (see Ohiiroh Building 
Act, 1840 (3 & 4 Viot. o. 60), e. 21 ; New Parishes Act, 1843 (6 & 7 Viet. c. 87) 
(see ibid,, s, 28) ; New Pariahea Act, 1856 (19 & 20 Viet. c. 104) (aee ibid,, s. 20) ; 
and Union of Benefioea Act, 1860 (23 & 24 Viot. o. 142) (see ibid,, e. 24) ). 

(6) Pluralities Act, 1838 (1 ft 2 Viet. o. 106), a. 125. A parish or place in 
which there is no parish chm-oh, nor anv known patron of the beneiioe, is to 
be treated as an ezm-parochial place for the purpose of forming an ecclesiastical 
diatriot thereout ; and notioes required to be sent to the patron are to be sent to 
the bi^op of the diocese (New Pariahea Acta Ohuroh Buildiu^ Acts 
Amendment Act, 1869 (32 ft 33 Viot. o. 94), a. 11). 

!;) Pluralities Act, 1838 (1 ft 2 Viot o. 106), s. 127. 
d) Ibid,, 8. 126. 

.?) Ibid,, a. 128. The Olergy Hesidencea Eepair Act, 1776 (17 Geo. 8, o. 58), 
•S. 14, 20, and the Fanonmges Act, 1838 (1 ft 2 Viet o. 23), as. 10^12, contain 
miniiar provisions as to the consent of the patron to the ezeroise of powers 
riven by those Acte where the right of patronage is in the Grown or ^belongs to 
Sie Dnohy of Cornwall, or wheire the patron is a minor, idiot, hmatio, or married 
woman ; and these proimoiit with a provision that for the purpose of such 
cooMent the person who, if the benefice were vacant, would be entitled to present 
or nominate or collate tbereto, ahall be ^aemed the patron, are by the Ohorch 
BuiWne Act, 1839 (2 ft 3 Viot. o. 49), s. 22, extended to the consents of patrons 
required by that Act or say ofthe ea rl i e r Church Building Acts (see note (O* 
p. 444, anU\ or by Queen Anne’s Bounty Act, 1714 (1 Geo. 1, stak 2, s; 10). 
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Bametattnaeras otoer inoorporaaHtaradiliameBta 4 /) ! batoader 
Benefices Aet, 1898 ( 9 ), the transfer l^ereot as defined in that Aot (h) 
is cnbject to the following restrictions : (1) It mast be remtered in the 
pr^ribed manner (i) in the re^try of the diocese within one month 
from the date tiier^ or witbln entdi extended time as the bishop 
onder special circumstances thinks fit to allow ; (9) it most transfer 
the whole interest of the transferor in the advowson or right ol 
patronage, except that in a family settlement a life interest may be 
reserved to the settlor, and in a mortgage a right of redemprion 
may be reserved ; ( 8 ) more than twelve months must have elapsed 
since the last institution or admission to the benefice ; (4) except 
in the case of an advowson to be sold in conjunction with a manor 
or with an estate in land of not less than one hundred acres 
situate in the parish in which the benefice is situate, or in an 
adjoining parish and belonging to the same owner as the advowson, 
a right of patronage cannot be offered for sale by public auction (k). 
The following agreements are also invalid, namely : (1) An agree- 
ment for the exercise of a right of patronage in favour of or on the 
nomination of a particular person, and ( 2 ) an agreement on or in 
connection with the transfer of a right of patronage (i.) for tbo 
re-transfer of the right ; (ii.) for postponing payment of any part 
of the consideration of the transfer until a vacancy in the benefice 
or for more than three months ,* (iii.) for payment of interest until 
a vacancy or for more than tnree months; (iv.) for any payment in 
respect of the date at whicu a vacancy occurs; and (v.) for the 
resignation of a benefice in favour of any person (1). 

The advowson of a benefice may be legally transferred when the 
incumbent is in extremis, if an intended presentee is not privy 
to the transfer (m). 
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1149. The proprietor of an advowson may be registered under Registration, 
the Land Transfer Acts in the same manner and with the same 


(/} Co. Litt. 17 b, 332 a, 33d b; Com. Dig. tit Advowaon. o. 1 : PanneU v. 
HfAgion *^^5 Hddewcrth v. Fair/aw (1834), 3 Cl. « Fin. 116, 

H. L. 

(g) 61 & 62 Viet. c. 48, 8. 1. 

[h) The definition includes any oonveyance or assurance passing or creating 
a le^ or equitable interest inter vwo$, and any agreement for such a oon- 
ve^anoe or assurance, but does^ not include a transmission on marriage, 
death, or bankruptcy, or otherwise by operation of law, nor a transfer on 
the appointment of a niw trustee where no beneficial interest passes (ihtd., 

(«{ ]^nefices Buies, 1888, ir. 2, 8, Sched., Foim, No. 1 (Statutory Bulos 
And Orders Eevised, Tol. L, Benefice, England, pp. 1, 4). 

{k) A person who offers a right of pannage for sale by aucrion in con** 
ttavention of this restriction, or who Inds at any such sale, is liable, on 
summary conviction, to a fine not ezoeediiig £100 (Benefit Act, 18^)8 
Lei A & Tiot. 0 . 48), i. 1 (2)), 

(0 Benefices Act, 1888 (61 A 62 Vioi c. 48), s. 1 (3). As to what agrea- 
utents for resignation of a benefice in^ favotir of certain pereone, entei 1 into 
otherwise on the transfer of a right of patronage, are vaUd uudi^r the 
Olsrgy Besignation Bonds Act, 1828 (8 Qeo, 4, o. 94), see pp. 627 et 
poll, 

(m) Ssekk V. BMktmn (M99), Ora. EUx. 685; Barret v. G'ftiU (DTfi), 9 
Wm. ^ 1068 ; Fern ▼. OhoMt (BHUhep) (1889), 6 Bing. 1, H. L. 
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incidents ae in the case of land, or as near thereto as eircomstanees 
admit (n). 

1150 . If the owner of an advowson dies without having devised 
his whole interest in it, the advowson or the undevised interest in 
it passes to his heir<at-law (o), although in the first instanoe, like 
other real estate of a deceased person, it vests in his legal 
personal representatives and is liable to be administered as his 
assets (p). 

1151 . An exchange or transfer of advowsons, or alterations in 
the exercise of patronage of benefices, with a view either to improve 
the value or make better provision for the spiritual duties of ill- 
endowed parishes or districts, or to make better provision for the 
cure of souls in the benefices affected by the transaction, may 
be effected by schemes of the Ecclesiastical Commissioners 
ratified by Order in Council, with the consent of the patrons 
and of the bishop of the diocese, or of each diocese if the 
benefices lie in different dioceses, and, where the bishop is himself 
one of the patrons, of the archbishop of the province (q). An 
exchange of advowsons or rights of patronage with a view to 
proceedings for the union of two or more benefices under the 
Pluralities Act, 1838 (r), may be effected by Order in Council, with 
the consent of the patrons, and, where a patron is an ecclesiastical 
corporation, aggregate or sole, of the bishop of the diocese, or of 
each diocese if the benefices lie in different dioceses, and, where 
the bishop is a patron, of the archbishop of the province (*). And, 
generally, the King, as regards patronage vested in him in right of 
the Crown or in right of the Duchy of Lancaster or the Duchy of 
Cornwall, and any archbishop or other ecclesiastical corporation, 
sole or aggregate, and any other corporation, and the head or 
governing body of any college or collegiate establishment or 
hospital, entitled in bis or their corporate capacity to any patron- 
age, may give and take, by way of exchange, advowsons and 
ecclesiastical patronage, by means of a scheme of the Ecclesias- 
tical Commissioners 'ratified by Order in Council (t). Where the 


(n) Land Transfer Act, 167s (38 & 39 Tint, a 67), s. 82 ; Land Transfer Act, 
1897 (60 & 61 Viet c. 60). s. 18, Sohed. I. 

(o) Kentty ▼. Langham (1733), Oaa. temp. Talb. 143: Sherrard v. Harhorough 
(Lord) (1703), 1 Amb. 160 ; Martin v. Martin (1842), m 2 Sim. 079 ; JoJinttone v. 
Jiaber Cme), 6 De O. M. & G. 439, 0. A. 

( jp) Jjaad Transfer Act, 1897 (60 A 61 Yict. c. 60), ss. 1 — 3. 

{q) Ewlesiastioal Commisnoners Act, 1840 (3 & 4 Viet, a 113), sa 73, 83- - 
87 ; Eoolesiastioal Commismoners Act, 1841 (4 & 0 Viet. o. 39), ss. 22, 24 ; 
Boolesiaiitioal ConuniSMn Act, 1868 (31 & 32 Viet. o. 114), s. 12; Church 
l^trouage Act, 1670 (33 A 34 Viot. o. 39). The patronage may be tranelerreil 
from or to an ecolesiastioal corporation aggregate or sole, notwithstanding aoj- 
statute of mortmain (Ecclesiastical Commissionera Act, 1841 (4 A 0 ViiA. c. 39;, 
a. 22 ; CSiurch Patronage Act, 1870 (33 A 34 Viet, e, 39) ). 

(r) 1 A 2 Viot. 0 . 106, a. 16. See ^ 606, poat. 

(«) EodesiaBtioal Oommiesioners Act, 1641 (4 A 5 Viot o. 39), «. 23, 24. 

(t) Ecdeuaatical Ocanmifisioners (Exchange of Patronage) Act, 1803 (16 A 1 > 
Tict. o. 00); Ecolesiaatical rotnmissioners Act, 1860 (23 A 94 l^ot a. 134 }> 
a. ii, 
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patrooage of a benefice is given in exchange by the Crown, ihe 
benefice taken in exchange follows the course of patronage of the 
benefice so given in exchange (a). 

1152. When a benefice becomes vacant, the right of presentation 
thereto is said to be fallen. It has become a personal right or 
chattel, disannexed from the advowson (b) ; and it cannot be 
alienat^ (e), but must be exercised by the person who was patron 
at the time when it fell, or by the legal personal representative 
of such person (d). Consequently it does not pass by a transfer 
of the patronage which is not completed before the avoidance 
of the benefice (e). 

(iii.) Dieiurhancf of Right, 

1153. The right of the patron of a benetiee may bo disturbed 
by a pretending patron, if he presents a clerk to the benefice ; 
))y a clerk presented by a pretending patron, if he demands or 
obtains institution or admission to the benefice ; and by the 
bishop, if he either institutes or admits a clerk presented by a 
pretending patron, or, without any adverse presentation having 
lieen made, collates a clerk selected by himself, or refuses or unduly 
delays (/) to institute or admit a clerk presented by the patron. 
Where both the patron and a pretending patron make presents* 
tions, the church of the benefice becomes litigious ( 17 ). If a clerk 
is instituted or admitted to a benefice upon the presentation of one 
who is not the lawful patron, it is called a usurpation (A). 


(а) Ecclesiastiool Oommissioners (Exchange of Patronage) Act, 1853 (16 ft 17 
Viet. c. 60), B, 4. 

(б) StephcM V. Wall (1509), 3 Dyer, 282 b, 283 a; Gtyrge v. L incoln {ih'ahop) 
(1587), Owen, 53; R, v. Fane (1589), 4 Leon. 107, 109 ; BaJeer v. Rogers (1000), 
Gro. Eliz. 788; Mirehouse v. Renndl (1833), 7 Bli. (w. 8.) 241, H. L., pfT 
Bosanquet, J., at p. 256 ; AUUm v. Allay (1837), 7 Ad, ft El. 289, 293, 311, 
U2, Ex. Oh, 

(c) Baker v. Rogers, supra; Lincoln {Bishop) v. Wolfm'stan '1764), 3 Burr. 
J604, 1510, 1512, Ex. Oh. 


{d) Stephens v. Wall, supra; Gorge v. Lincoln {Bishtp) suma; R, v. Fane, supra; 
Orpington v. Tamworth School {Governors) (1763), 2 Wile. 150; Mirehouse v. 
Renndl, supra, per Lord Lyndhubst, at p. 318. The rights of the king, upon 
the death of a oishop or a tenant in capite of the Orown, to present to a benefioe 
in his patronaM as bishop, or as such tenant in capite, which has fallen vacant 
previo^y to nis death, are exceptions to the rule, arising out of the royal 
prerogative {ihid., at pp. 258, 250, 318, 319). Where a mamed woman entitled 
to the advowson of a oenc^^ce dies while the benefice is vacant, her husband is 
entitled to present {ibid., per Lord Lyedhitrst, at p. 318 ; Oo. Litt. 120 a). But 
where the ^vowson of a benefice belongs to the incumbent, so that his death 
ereates a vacancy in it, the right of presentation goes to his heir or devisee, and 
iiot to his executor (Holt v. Winchester {Bishop) (1682), 3 IjOV. 47 ; HUl v* 
i^oadon (Bishop) (1738). 1 Atk. 618 ; Martin v. Martin (1^2), 12 Sim. 579). 

(e) Mirehouse v. Renndl, eupra, per Lord Ltedhubst, at p. 319 ; Alston v. 
Allay, supra. If a vicarage in the patronage of the rector becomes vacant, and 
rector bedore he presents is maoe a bisSop or otherwise vacates the rectory 
by cession, he retains the right of prsMntation for that tom (Fite. Nat. Brev. 

II a prebendary, entitled in right of his prebend to the advowson of a 
benefioe, dies whOe the benefice is vacant, the right to present belongs to hi# 
legal personal representatives (Mirehouse v- Smndl, supra)* 

(/) 2 BolL Abr. 366. 

&) 8 BL Oom. 244—246; Wation, Glergraian*# Law, 4th eft, pp. 227« 238* 
(a) No nsoipatioii upon the avoidanoe of i^hmefloe has tho effect in iMI o 
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1154. The remedies for disturbanoe of right of pako&age ere 
fourfold, namelj» an action of qmre impedAt (t) ; a suit of dttfAex 
querela (k); u ju$ patr<matuB(t) ; and an appeal to the oonrt' con- 
stituted under the Benefices Act, 1698 {my Pending a dispute as 
to the patronage, the presentation, institution, and induction of the 
clerk of one of the elegants can be restrained by injunction (n)« 

1155. An action of quare impedit (o) can be brought in the temporal 
court by the patron Tvhere the bishop refuses to institute or admit 
his presentee on the ground of unfitness in respect of doctrine or 
ritual (p), or on the ground of the patron’s want of title, or of the 
church having become litigious (q). It can also be brought by a 
person having the right of nomination to the benefice against the 
legal patron, if he does not give effect to that right (r). If the 
disturbance arises from the action of the bishop ^one, he alone 
is made defendant to the action. But if another clerk has been 
presented by a pretending patron, the action must be brought 
against the pretending patron (s), and it is important to join his 
clerk and the bishop as co-defendants (a). For if the clerk has 
already been instituted or admitted to the benefice, and is not 
joined in the action, a judgment in favour of the patron will not 
extend to remove the clerk, and the patron, though successful, will, 


displacing the estate of the patron ; hut if he is disturbed upon a subsequent 
avoidance, be may maintain bis action of qtutre impedit ncrtwithstwuling such 
usurpation (Advowsons Act, 1708 (7 Ann. o. 18), s. 1), provided he is not barred 
by lapjro of time ; see p. 589, pmU 

I i) Watson, Clergyman’s I^aw, 4th ed., pp. 238 — 306. 
h) Ibid,t pp. 231 — 236- 

l) Ibid., pp. 236—237. 

m) 61 & 62 Viet. o. 48, s. 3. 

n) Foiter v. Chapman (1760), 1 Dick. 146 ; Nicholson v. Knapp (1838), 9 Sim. 
820 ; Qrcemlade v. Dart (1863), 17 Beav. 602. 

(e) As to the indorsement on the writ, see E. S. 0., Appendix A, Part IIT., 
a. 4. As to the pleadings, see Shirebume v. Hitch (1708), 1 Bro. Pari. Cas. 110 ; 
Marshall v. Eaccicr (PisAop) (1869), 6 C. B, (n. S.) 716; Exeter {Bishop) v. 
Marshall (1868), L. E, 3 H. L. 17). The right to bnng the action is lost by a 
grant of the advowson made aftw it has accrued, since it neither remains in 
the grantor nor passes to tbe grantee {Leak y. Coventry (Bishop) (1600), Cro. 
Eliz. 811). When a benefice is full, the King, Uke any <^er patron, cannot 
present to it without displacing the incumbent in possession ^ an action of 
quare impedit (atai (1380) 13 £ic. 2, stat. 1, o. 1 ; stat. (1402) 4 Hen. 4, 0. 22). 

( p) B^efioee Act, 1898 (61 & 62 Viet. o. 48), 3 (1), (6) ; Eeywood ▼. 

Manchester (Bishop) (1884), 12 Q. B. D. 404. The bishop’s defence must stat^ 
the tMurtioularB of the presentee’s unfitness {Exeter (Bishop) y. Marshall (1868), 
Ii. It. 3 kH. L. 17). As to refusal on any other ground of unfitnessi see p. 68b, 
post 

(q) Stat Westminster XI. (1286), 13 Edw. 1, c. 6; 3 BL Com. 243-260. 
A' &urch is said to become litigious if two presentations are offered to tko 
bii^p upon the sauna avokbuioe by persons claiming adyent^ to one another 
(3 BL Com. 246). • 

(r) Quare Imped/U de B&smtal^ Bast 606 b; ft. v. Stafford (Marqule) (1790), 
3 Term Bep. 646, per Xicna'KiUnroN, C.J., at p. 661 ; Wdm t. FeUrhorough 
{Bishoj^ (1886), 15 a B. B. 432. 

(•) am V. Bath amd WeBs (Bishop (1589), 7 Oo. Bep. 26 b; Elvis r. Torh 
(Archbishop) (1619), Hob. 326, 316. t&e action does not abate on the death of 
the pretenmM patron (Mall y^ Bath and Weils {^hw^ supra, at p. 26 b}. 
Bum, l&olasi^oal iaw, VoL 1., p. 43; VoL p. 66A 
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loM th0 present tam(&>. And if !|h« M^on is bqI 
d«i«rxDi]ifld within six months aftec the benefice beM^e void, tb^ 
l^op, imless he is made a party to it, will become entitled to 
collate to the benefice by lapse (e). Tbe bishop and the clerk, when 
so joined, nsnaUy disclaim all title, except as ordinary mid presentee 
respectively, and leave the pretending patron to defend his titie ; 
and upon their disclaimer the party against whom jud^iment is 
given is ordered to pay their costs (d). In order that either the 
plaintiff or the pretending patron may obtain a judgment in his 
favour he must not only disprove the other’s title, but must prove 
his own («). Tbe judgment for the party who establishes his right, 
whether plaintiff or defendant (/ ), is that he recover his right of 
presentation, the costs of tite action, and also, where the plaintiff Is 
the successful party, damages (y). If the church became void more 
than six months before the institution of the action, and a clerk has 
been admitted on the presentation of a person other than the 
plaintiff, or if the bishop, either before or during the action, having 
the right to do so by lapse, has collated to the benefice, the 
successful parl7 loses his present turn (k). Otherwise the judgment 


(b) Lanccut^r t. Low$ (160A), Gro. Jao. 02, 8. 0. mh mm* BotwiTt Cate, S Co. 
Bep. 48 b. 

(c) Brklchmd v, FotAj {ArchhitihopS (161 7J, Hob. 197, 201 ; Elvis v. Fori {Arch^ 
hishopY supra, 320. If lapse to we bisnop is barred by bis being made a 
defendant, the right ^ lapse vill not pass on to the arehoishop and the King 
{Lancaster y. Lowe S. 0. sub turn* Bosum*s Case, supra), 

(d) 3 BL Com. 249. The bishop, unless he has collated, cannot counterplead , 
the plaintiff ’s title (Apperlsjf y. Hereford {Bishop) (1833), 9 Bing. 681 ; Storie y» 
Winchester {Bishop) (1850), 9 0. B. 62 ; 17 0. B. 653) except in the case of a title 
alleged in the King as against the bicep's collation by lapse (Ordinaaoe for the 
Olergy, 1352 (25 Edw. 3, stat. 6. o. 7)). 

(e) Tufton y. Temple (1666), Yaugh. 1, 6—8. He must prove that he or 
some one under whom he olmms has m^e a presentation to the benefioe 
[Meath {Bishop) v. BelfieU {Lord) (1748), 1 Wils. 215 ; Tillard v. Bhehbeare (1767), 

2 Wils. 366; CooAe y. Elphin {Bishop) (1831), 5 Bli. (n, 6.)^J03, H. Ta„pft Lord 
Tentehdbn, at p. 126). For the requisite evidence to suppor > the claim of a 
bishop to collate, see Irish Bodsty y. Derry {Bishop) (1846lf 1^ ^^1» 

H. L. If the clerk of the pretending patarem am been alrelMy admitted to tbe 
benefice, that is primA facie proof of his title {OarlUHe y. Whaley (1867), 
L. E. 2 H. L. 391, 418). 

(/) Porlman's {Bir Hu^) Case (1598), 7 Oo. Bep. 27 b. 

(y) Stat Westminster IX. (1285), 13 Edw, 1, o. 5 ; 3 BL Com. 249, 250 ; Qardiner 
V. Gn'jfkh (1726), 2 P. Wms. 404 ; y. AHingtou{17i6), 8 Atk. 453, 458. If 
judgment is given for the plaintiff, inquiry has to be m^e into three further 
points : (i.) whether tFe church is full, and, if fuU, on who^ presentation ; 
(ii.) as to the yearly value of the church ; and (iii.) whether six months I o 
elapsed since the (muroh became void (2 Ck^« lust. 362, 363 ; 3' Bl. Oqtm 2)9 ; 
P&yner v. Oiorletm (1556), Dyer, 135 a; Bosufd's Case (1605), 8 Oo. Hep. 48 b, 
49 a)^ The damages are two years* full, value of the beneiioe where tbe turn 
is lost, and six months* value if a clerk has been admitted to the bencllce 
but is removable (Stat. Westnunster IX. (128^, 13 Edw. 1, o. 5; Henslt/w v. 
.^^iiliehury {Bish-p) (1551), Dyer, 76 b;. 2 Cte, Inst. 362; Bo^wePe Case (1605), 

6 Qo. Eep. 48 b, 51 a), u to the costs of an ecclesiastical patron reasonably 
defending the action before E. S. 0., Ord* 65, see Edvmrds y. Ecceter {Bi$h<^) 
(1839), 6 Bing. (w. o.) 146. 

(5) Stat. Westminster It (1285), 13 Edw.. c. 5 ; 3 BL (3om. 250 ; unleM the 
holding at Ae benefice by the clerk iq p^es^ion is void for simony (17 Yin. 
Abn. 33t^, or unless the successful party^m^iliii King, in which case the 
turn is not lost by the expfiratioo of the s« months, prorided a |m|Ma|ti|ion is 
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8m. 8 . in favour of the plaintiff orders the issue of a writ to the bishop to 
Beneflced admit his presentee (i), and, if the church is full, orders the removal 
Clergy* of the clerk who holds it (&). 

Dujfiew 1156. Except where the bishop refuses institution or admission 

^^nerela. ground Specified in s. 2 of the Benefices Act, 1898 (Q, 

or on some other ground of unfitness or disqualification of the 
presentee sufficient in law to justify the refusal, not being a ground 
of doctrine or ritual (r/i), a presentee who is refused institution or 
admission by the bishop may bring a suit of duplex querelajji) 
against the bishop before the provincial court, or, if the refusing 
ordinary is an archbishop, before the Judicial Committee of the 
Privy Council : and if another clerk has been also presented, he is 
made a co-defendant to the suit (o). The suit, however, cannot be 
brought after another clerk has been inducted to the benefice, since 
a temporal right has been then acquired which can only be 
questioned in a temporal court (p). 


Jui 

^atronatui. 


1157. A jus paironatus is a process instituted by the bishop, if he 
BO thinks fit, at the request of either of the parties claiming to be 
patrons, or either of the clerks presented by them, when the church 
is litigious, or, when it is not litigious, if he has a doubt as to the 
title of the patron claiming to present. He may himself sit as judge, 
but the process is usually carried out by a commission issued by 
him. A jury of six clergymen and six laymen is summoned to 
inquire who is the rightfuf , patron, and the bishop institutes or 


made within the next six months (swt. tent}** incert, Prerogativa Kegis, o. 10 
(17 £dw. 2, stat. 1, c. 8, BufP.)). 

(t) Pcrtman'% {Sir Hugh) (Jaw (1598), 7 Co. Rep. 27 b ; 3 Bl. Com. 260. 

Ik) 3 Bl, Com. 249, 260. \ 

(/) 61 & 62 Viot. 0 . 48. The grounds specifi^in s. 2 are (i.) that at the date 
of the vacancy not more than one year has elapstl^ since a transfer as defined by 
s. 1 (see note (m), p. 699, post) of the right of pati^nage of the benefice, unless 
it bo proved that the transfer was not effected in wew" of the probability of a 
vacancy within such year; (ii.) that at the date of ‘the presentation not more 
than three years have elapsed since presentee wjes chained deacon ; and 
(iii.) that the presentee is unfit for t^e disenarge of the^ dutiw of the benefice by 
reason physical or mental infirmity or incapacity, pt?cuniary emharroMment 
of a serious oharaoter, grave misoonduot or neglect of d^nty in an ^letiastlcal 
office, evil life, having by his conduct caused grave scan^^nl concerning his moral 
character since his ordination, or having, with referene^ to the pre^ntation, 
been knowingly party or privy to a transaction or agree'i®ent which is invalid 
under the Act (see p. 683, ante), V 

(m) /6tU,8.3(lJ.(6). " \ 

(n) Or double comnlaint. The proceeding, bemg alao in other oaaes 

of denial or delay <u juatioe on tne part of an inferior eco^leaiastical judge or 
ordinary, was so (^led oecause it was usually instituM agai net both me judge 
and the pai-ty at whose instance the denial or delay of jnsticel^<^^ place (Termes 
de la Ley, 271). A clerk who, as patron, claJms to presJ^ut himself to a 
benefic'e, cannot proceed to enforce his claim by a suit of end an 

action of quare imptdU ooncurrently (Walsh v. Lincoln (Bish^) (1874), L. B. 4* 
A. & E. 242). . 1 

(o) 2 Bl, Com. 247 ; Bum, Ecdoaiastical Law, Vol.I.. pn. l»8 — 162 ; Gorham 

— W A \ ^ t -r , ^ ^ ■ M Snr, 


V. Baxter {Bishop 

prohibitioiit 16 Q. 


(1860), 14 Jur. 443, P. 0. ; S. 
62 ; 10 C. B. 102 ; 6 Exch. 630. 


applications for 


(p) ffuHon's Oaue (1614), Hob, 16; Howth v. Chester (BishSh) Moore 

B.). 861 ); Middleton T. Lawte (1617), 4M, 879; Bum, B^feeiaatical Law, 
Tol. I., p. 168. 
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adonts the presentee o( the person so found by ttieir verdict arid sm*. 1 
certified as sooh by the commissioners, where a commission is BeneflMd 
issned ( 9 ). 

1168. Where a bishop on miy ground mentioned in a. 2 of Under tha 
the Benefices Act, 1898 (r), or any other ground of unfitness, or 
disqualification of the presentee sufficient in law to justify the ' *** 
refusal, not being a ground of doctrine or ritual, refuses to institute 

or admit a presentee to a benefice, he must signify in writing the 
refusal and the grounds thereof to the person who presented and 
the person presented («) ; and within one month after the signifioa* 
tion either of these persons may require that the matter be heard by 
a court consisting of the arcnbishop of the province, or if the 
presentation was made to him, the arcnbishop of the other province, 
and a judge of the Supreme Court nominated from time to time by 
the Lord Chancellor for the purpose ; and the bishop is to be made 
a party to the proceedings. The judge decides all questions of 
law and finds as to any fact alleged as a ground of unfitness or 
disqualification, and his decision and finding in these respects are 
binding on the archbishop. The archbishop directs institution or 
admission if the judge finds that no fact exists sufficient in law to 
be a reason of unfitness or disqualification, or, if the judge finds 
that any such fact exists, decides, if necessary, whether by reason 
thereof the presentee is unfit for the discharge of the duties of the 
benefice, and determines whether institution or admission ought, 
under the circumstances, to be refused ; and in either case gives 
judgment accordingly, which is final (t). 

1169. A patron cannot bring an action or suit to enforce a right Llmitetioa 
of patronage after the expiration of the period during which the 
benefice has been held by three incumbents in succession, all of 

whom have obtained possession thereof adversely to the right of 
patronage of such patron or of some person through «’hom he claims, 
if the three incumbencies together amount to sixty years; or 
if the benefice has been so held for a period of less than sixty years, 
then after the expiration of such further time as with the times of 
the three incumbencies will make op the full period of sixty years ; 
or after the expiration of one hundred years mm the time at which 
an incumbent has obtained possession of the benefice adversely to 
the right of patronage of such patron or of some person through 

(;) Olerke, in Oniiis EodesiMtids, tit. zoTiii.— 0 . ; Bon, Eoolesiaatical 

Law, Yol. I., pp. 24—28; 8 Bl. Com. 248, 247 ; Watson, ffiergymaa’s Law, 

4th pp. 235 — 237 ; Elvi$ r. York {Arckbithop) (1619), Hob. 315, 317, 318. 

(r) 61 & 62 Ylct. o. 48 ; sea note (t), on p. 588, ante. 

(«) Ibid,, s. 3 (1) ; Benefices Rtues, 1898, r. 13 ; Sohod., Forms, Nos. 8, S 
(StatutoiT Buies and Ordem Bevised, VoL L, Benefice, England, pp. 3, 7). 

(t) Benefices Act, 1898 (61 A 62 Viet o. 48), s. 3 ; Benefices Buies, 1899, 

* rr. 1 — 16, 23 — 52, Sobed. 1.; Sebed. IL, Forms Nos. 1 — 16, 25—50 (Statutory 
Buies and Orders Bevised, Vol. L, Benefice, England, pp. 8—11, 13 — 35). Where 
in OMW to which s. 3 of the Benefices Act, 1898 (61 A 62 Viot o. 48), implies, 
the hUium signifies his refusal in the manner therein direoted, no prooeeding in 
the natnie m guare impedit or iudn purola can be taken in any other ooun in 
remect of the letusal (Benefioes A^, 1898 (61 A 62 Viet. o. 48), s. 3 (5) ), The 
armbiahop’a official prinomal institatae or if the bishop nils to do so 

sftsr jndgment in that behalf {ibid, aB.'3, 4). 



EocabisiABnoAL J4M. 


0BOT. 8. 

Beneflced 

Clergr. 


By non- 
exercifie of 
patronngo 
within six 
months. 


vhom be olaixne, or of some pereon entitled to some precedingi 
or intei^est or undivided ehare or alternate right of..patrone>gelbi«P 
or derived under the same title, unless an incumbent has sabsor 
quently obtained possession of the benefice on the presentiition or 
gift of such patron or of some person through vhom he claims, or 
of some other person entitled in respect of an estate, share os right 
held or derived under the same tiue(a). At the determination of 
the period limited for bringing an action or suit to enforce a right' 
of patronage, the right to the advowson is extinguished (b). These 
limitations do not apply to the Grown ; but by the Crown Suits Aet, 
1769(0), the Crown cannot institute proceedings to recover an 
advowson by reason of any right or title which has not first aeomed 
and grown within sixty years next before the proceedings are insti* 
tuted, unless within such sixty years the Crown has enjoyed some 
possession thereof or the same has been duly in charge to&e Grown 
or has stood insnper of record (d). 

(iv.) Lapse. 

1160. If the patron of a benefice neglects to present to it within 
the allowed time, the patronage for that turn lapses to the bishop. 
If a bishop neglects to collate to a benefice within the allowed titne 
after the patronage thereof has lapsed to him, or, being the patron 
thereof, within the allowed time after it has become void, the patron- 
age for that turn lapses to the archbishop of the province# And' if 
an archbishop neglects to present to a benefice within the allowed 
time after the patronage thereof has lapsed to him, or, being the 
patron thereof, within the allowed time after it has become void, 
the patronage for that torn lapses to the King as supreme patron (e). 

(a) Eoal Property Limitation Act, 1S33 (3 & 4 Will. 4, c. 27), ss. 1, 30—33, 43. 
A person claiming a right of patronage by virtue of an estate or interest, which 
a tenant in tail of the advowson might have barred, is to be deemed a person 
daitning through the tenant in tail (ibid., s. 32). If, after an incumbent has 
obtaineu possession of a benefice adversely to the right of the patron, the next 
avoidance is filled by the incumbent collated by the ordinary or presented by 
the Kinir by reason of lapse, suoh incumbent is to be deemea to have obtained 


the King by reason of lapse, suoh incumbent is to be deemed to have obtained 
possession of the benefice adversely to the right of the patron. But where a 
benefice becomes void by the incumbent having been appointed to a diocesan 
bishoprio in the province of C^nterbux^ or of x ork, and a new incumbent is 
consequently presented by tho King, his incumbency is to be deemed con* 

A- xxT* i j i.1 : 1 i. Z. j 


a ritrhft as patron to collate to or bestow a benefice ; but* do not affect bis rij^ht 
of CoHation bv reason of lapM (Limiution of Actions Act, 1843 (S & 7 Vict. 
Ci 64), e. 3), within the periods limited bv the Act a ui^urpation upon thS 
avmUi^ of a l^nefioe does not displace the intei'cst of the patron, W on a 
future avoidance he may present to it or muy maintain his right by prooeedings 
in ettare iinpedit (Advowsons Act, 1708 (7 Ann. o. 18), s. 1). 

(d) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. S4 ; Limits* 

ticn of Actions Act, 1843 {6 A 7 Viot. o. 64), S. 8. ^ 

(e) 9 to«o. 3, 0. 16. 

(</) Ibid., ss. 1, 2, 10# 

(«) Ordinance (or the Clergy, 1362 (23 £dw. 8, stat. 6, a 7); f BolL Abr. 
802 — 866 1 2 BL Com. 276 — 278 ; Gib. Cod. 766 — 770; Beverley v. CanUrh^*^ 
{liUhtp) md Oomwd (1366), 1 And. 148: Thometdn v. SaviU (1^2), Palm, 30c, 
^11. If nalronage has lapsed to a bishop, and he dies or is tmnslaM ^ 
deprived bellote he exsirolses it, the patroni^ detclves the atelihieli^ ef 



fim 


m 
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. Whmdi tfad patronage of a b^i^ee is original^ in Uio King or im 

ecnna to him or to a inoeeding Ung by lapse/u ia not lost by mjt IteiAAoM 

delay in the exercise thereof (/)• 

The time allowed to the patron, the bishopi or the m^ehbishop is 
in each oaee six calendar months(g). 

11 6t. In the case of the patron the time begins to mh from the OftionUttoa 
date of the vacancy of the benefice if it becomes vacant by death 
or cession (h), or by other ipso facto avoidance not being in the 
nature of deprivation {i). Bat if it becomes void by resignation or ' ' 

deprivation, or if the patron presents and his presentee is refused 
by the bishop for unfitness or disqual^cation, tlie time begins to .. 

ran only from the day when he receives notice from the bishop of 
the resignation or deprivation, or of such refusal of his presentee (/c); 


the province (Coli v. 
Gib. Cod. 770). 


CavmSr^ and Lichfield (Bishcp) (1617), Hob. 140, 164; 


(/) 2 Co. Inst. 273 ; 2 BL Com. 276, 277 j Gib. Cod. 770 ; jB. v. Canterhurjf 
{Arcfibishfip^ (1034), Cro. Car. 3(54, 355. 

(g) That IS to say, half a yo4ir or 182 days (2 Co. Inst. 361 ; 2 Bl, Com. 276; 
Peterh/rough {Bishtg)) t. OitUnhg (1607), Cro. Jac. 1C6, Ex. Ch. ; overruling 
Albany awl AM.’ptis (Bifthop) Com (1585), 1 Leon, 81). The time is exclusive 
of the day from wluch it begins to run (OornvmllU v. Hood (1666), Cart. 33, 44). 
This decision seems to have been overlooked by Sir Wuxiam Quant, M.R., 
when he made bis observation to the contrary in Lester v* Garland (1808), 16 
Ves. 248, at p. 264. 

{h) 2 El. Com. 278 ; and as to avoidance by cession, see Case of Qnare ImpvdU 
(1666), 2 Dyer, 237 a ; Holland'e Case (1697), 4 Co. Rep. 76 a ; v. Canterbury 
(ArcbbUhop) (1634), Ciro. Car. 364, and p. 633, poet> (The distinction drawn 
Alston V. (1837), 7 Ad. & El. 289, 304— Ml, Ex. Ch., between (pies where 
the ceded benefice is under or over the yearly value of £S in the King’s books 
was abolished by the Flttralities Act, 1838(1 & 2 7101. o. 106), ss. 1, ll.f Before 
1838 the six months began to run from the induction of the incumbent into the 
new benefice {Lincoln UiMop) v. Wo1 foretan (1764), 3 Burr. 1504, Ex. Cli.) ; but 
the patron of the ceded benefice might, if he pleased, have presented to it after 
the incumbent had been instituted to tlio new benefioe and ueforo his induction 
Uhid.^ per WiiMOT, J., at p, 1612). Tho six months apparently now run from the 
date of the institution to the new benefice (Plurahties A.l , 1838 (1 & 2 Viet, 
c. 106), s. 11). If the incumbent dies bej^md the seas, the time is to be 
reckon^ from the d^ on which the patron might reasonably have known of it 
(2 Roll* Abr. 363). Ll the avoidance is occasioned by a union of benefices, the 
time runs from the date of tho agreement for the union, sinoe the patron is a 
party to it (Mirehouse, Advowsons, ch. vii., p. 164). 

{%) Case of Quare JmrmUi (1666), 2 Dyer, 237. ^at. 13 Elis. c. 12 (1671), e. 7, 
provides ‘‘that no title to confer or present by lapse shall accrue upon any 
deprivation ipso facto^ but after six mont^ after notice of such deprivation 
given by the ordinary to the patron ” ; and in Green*$ Case (1 602), 6 Co. Uep. 29 a, 
» was accordingly held that the patron was entitled to notice although he was a 
party to a suit brought to enforce deprivation for not reading the Thirty-ninu 
Artiides (compare R. v. Lincoln (1682), 1 And. 62 ; and see now the 

CSenoal Subsmption Act, 1866 (28 & 29 Yiot o. 122), s. D. Bo, too, in the case 
of ipso facto avoidance or deprivation by virtue of the Clergy Ordination Act, 
1804 (44 Geo. 3, o. 43), in consequence of the incumbent haiuiig been odmitted 
to deacon’s orders before the age of twenfy-three, or to priesre orders before 
the age of twenty-femr, the time for the accruer of a title to oollato orjpresent 
by lapee is to commenoe when notice d the avoidance or deprivation is given 
by the bidiop to the patron (ibid., a.' 1). ^ 

Jk) 2 BolL Abr. 364, 366 ; 2 BL Gom; 278. An inthiuition of the refesai 
attxM to the door of the church of the benefioe is not a sufficient uotic^ to the 
patron, nxeept* perhaps, where he cannot bp found {Bacon v. CarUskCSkhfjp) 
iW6), 8 Dyer, 846 a; 2 Boll Abr. 366). Tbe patron is nd entitled tanowe if his 
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a»oT. 8. eicept where the present^ of a spiritual patron is refused for iu^ 
Bene^d suffieienoy of learning, since the law presumes that a spiritual 
Clergy. person was aware of the insufficiency before he made the present'* 
tion(l). But under ^e Benefices Act, 1898 (m), all patrons ali^e 
are entitled to notice in writing from the bishop of his refusal of a 
presentee on any ground mentioned in s. 2 of that Act, or on any 
other ground of unfitness or disqualification sufficient in law, not 
being a ground of doctrine or ritual (n). 

Suspension 1162. The running of time for lapse is suspended if the bishop 
rnnnfng of or the archbishop presents before the right has lapsed to 

time. hini (o), or if the bishop is made a party to a bond fide action of quart 

impedit or a suit of duplex querela (p), but is not suspended by a 
feigned and baseless action of quart impedit brought against him- 
self (q), or by an action of quart impedit to which he is not a party (r). 
The bishop cannot bring about a lapse by delaying his examination or 
acceptance of the presentee (a) ; and in reckoning the time for lapse 
no account is to be taken, in the case of the first and second pre- 
sentations to a benefice by a patron in respect of the same vacancy, 
of the period between a presentation by the patron and the refusal 
by the bishop to institute or admit the presentee, or of the period 
between the refusal of the bishop to institute or admit and the 
decision of the court constituted by the Benefices Act, 1898 (t), upon 
such refusal ; nor, in the case of a bishop having a right to collate 
to a benefice, of the period between the service of the notice on the 
churchwardens under the provisions of that Act (a), and the 
•expiration of a month from such service (6). When the running 
of time for lapse is postponed as against the bishop, the periods 
for lapse to the archbishop and the Sing are correspondingly 
postponed (c). 


Whea patron 1163. If, after the patronage has lapsed to the bishop, the patron 
no*tw?th^ presents before the bishop collates, the presentation is as efectual 
■tanding as if it had been made within the allowed time (d). So, too, if the 
lapae. - 


presentee refuses or neglects to be admitted to the benefice (H. v. Lincoln (Bishop) 
(1682), And C2, 03). 

! l) 2 Roll. Abr. 3G4 ; Watson, Clergyman’s Law, 4th ed., pp. 210, 217. 
m) 61 & 62 Viet, c, 48. 

n) Ibid,, 8. 8 (1). As to the grounds mentioned in s. 2, see p. 699, post 
o) 2 Roll. Abr. 360, 368. 

p) Elvis V. York [Archbishop) (1619), Hob. 316, 320; Co. Litt 344 b; 3 Bl. 
Com. 247. 


. , (1617), Hob. 197, 200. 
dl. Abr, 366; Wilson v, Dennison (1760), Amb. 82, per 


(q) Brickhead V. York 
(rj i6kf.,at p. 201; 2 
Tiora Haedwiokb, L.C. 

(•) 2 Boll. Abr. 366; SdUsburp {Bishop) ▼, Philips (1700), 1 Ld. Raym. 635, 
JBz, Oh. ; Wilson y. Dennison^ supra, 

(t) 81 & 62 Viot. 0. 48, 

(a) B. 2 (2). 

h) im., 8 . 6 . 

(cj litt 344 b., 346 a : 2 BL Com. 278; A y. tinectn (Bishop)^ supra i 
y. Zo^ (1606), Cro, Jac, 92, 93; Colt y. Coiwitoy and Lieh^d 
(1617), Hob, 140, 164, Ex. Ch. y v 

; 2 Abr. 367, 368 ; An<m. (1568), 3 Dyer, 277 a, pi. 66 ; 

3BL Com. 277; Colt v* Oowntrp and LichfiM {Bishop)^ supra i Wwun ▼. 
dfWnHon, fiqfifxt 



Put it.— OLSR or. 


ess 


bishop alloirs the patronage to lapse to the archbishop, and ^ >• 

patron presents before a presentation is made by the archbishop («). Benefieed 
But after lapse to the archbishop, a bishop loses his right to collate 
by lapse ; since his right is merdy temporary and accidental ( / ). 

After lapse to the King, the patron cannot defeat the King’s right 
by a prior presentation. It will be overridden by a subsequent 
presentation of the King, and if the patron’s presentee is admitted to 
the benefice, the King may remove him by an action of quare 
impedit, and present notwithstanding his admission. Bat if the 
patron’s presentee is admitted and is not so removed daring his 
incumbency, the right of the King is lost, for it was only for that 
tarn(y). If the King dies before exercising the right, it will descend 
to his successor (h). 


1164. Where the see of the bishop becomes vacant before he has Rfght to 
collated to a benefice by lapse, the lapsed patronage, being not an 
interest but a spiritual trust, devolves on the archbishop of the 
province as guardian of the spiritualities of the see (()• bishop’s see 

ii Tftoated. 


SuB-Ssoi. 


1165. Simony, so called from Simon Magus, is the buying or renalties aod 
selling of holy orders or of an ecclesiastical benefice or admission 
thereto (j)' The procuring or acceptance of the presentation, 
institution, collation, induction, or admission to a benefice, in 
consideration of any money or profit or benefit, direct or indirect, 
or of any promise, agreement, or assurance of or for such money, 
profit, or benefit, whether before or after the benefice has become* ^ 
vacant, is simoniacal and void. Where it takes place, the King 
may present or bestow the benefice for that turn ; and every person 
and body giving or taking any such money profit or benefit 
or making or taking any such promise, agreement, or ussur* 
ance, forfeits double the value of one year’s income of the 
benefice (fe). And the person who so corruptly procures or accepts 


(c) 2 Bl. Com. 277; Booton v, Borhester {Bishop) (1618), Hut 24. But if 
aftor lapse to the archbishop the bishop collates, the collation, though bad as 
against the archbishop, will prevent the patron from presenting (2 lloll. Abr. 
:150, 308). 

(/) 2 Bl. Com. 277 ; 2 EoU. Abr. 350, 368. 

(^) 2 BL Com. 277 ; BasherviWs (7(Wf*(1585), 7 Co. Eep. 28a ; Linedn's (Bishop) 
Case (1537), Owen, 89; R, v. Canterbury {Arrhbishojj) (1634), Oro. Oar. 354. 
But in the case of chuiftbes, curacies, and chapels augmented by the Governors 
of Queen Anne's Bounty and made perpetucu cures and benefices by Queen 
Anne’s Bounty Act, 1714 (1 Geo. 1, stat. 2, c. 10), s. 4, a nomination by the 
patron is good even after a lapse to the Crown, if made before the Crown has 
taken advantage of it {ibid,, s. 7). 

(A) R, V. Canterbury {ArckhiehopY supra* 

[%) Gib. Cod. 770; Burn, Ecclesiastical Law, Vol, II., p. 360. 

{/) 8 Co. Inst 153 — 156 ; 7 Bac. Abr. 229, tit. Simony ; 2 Bl. Com. 278—280 J 
Com. Big. tit. Esglise, K. 8. For simoni^l ordination, see pp. 551, 552, ante ; 
and for simoniacal exchange and resignation of benefices, see pp. 628, 033, post. 

{k) Stat (1589) 31 Eliz. c. 6, s. 4; Simony Act, 1718 (13 Ann. c. 11), s. 2; 
Moss$ T. Ktllick (1881), 50 L. J. (q. b.) 800. Where a mortgagor patron made 
a simoniacal presentation, the mort^gee^s title was not allowed to bar the 
Kang’s title (A.-G. ▼. Budnl (1702), Free. Ob. 214). As against a patron who 
hai been gnufy of simony, the King’s liyjkt to present ie not lost by the clerk 
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Maot. 3. thd benefice becomes thenceforth disabled in law to hold it (fy A 
Beneficed transaction may be shnoniacal although neither the patron nor the 
Clergy, presentee is a party or privy to it (m). If, however, the present^ 
is not cognisant of it, he is not himself simoniaoal, although he is 
simoniacally promoted (n). A contract to pay money in eoD« 
sideration of being promoted to a benefice is void and cannot be 
enforced (o). 

DeoUratiuo 1166. A olerk who is about to be instituted, collated, or licensed 
ftKAinst Ijy a bishop to a beneBce, lectureship, or preachership must 

• inony previously make and subscribe in the presence of the bishop or his 

commissary the prescribed declaration against simony (p). A clerk 

Himoniacally promoted having died in undisturbed possession of the benefioe 
{Winchct/mhe v. WincheMer (Bishop) (1617), Hob. 166). But the forfeiture to the 
Grown will not prejudice a patron innocent of simony or his presentee after the 
death of Hie clerk simoniacally presented or promoted, unless such clerk or his 
patron was previously thereto convicted of the offence (shit. (1689) 1 Will. &Mar. 
c. 16, s. 1). llie simony does not invalidate leases made by the simoniacal 

clerk to tenants for valuable consideration and without notice of the simony 
(ibirLy s. 2), and a tenant to an incumbent cannot impeach the incumbent’s title as 
landlord on the ground of simony (Cocke v. Loxhy (1792), 6 Term Eep. 4). A clerk 
may piirchose the entire advowson or an estate for life therein, and present him- 
Hidf to the l)eneflce on a vacancy occurring ( Wain A v. Lincoln (Buheq)) ( 1 875), L. R. 
10 C. P. 518). The sale of an advowson when both vendor and purchaser knew 
that the incumbent of the benefice was in extremis heCs been held not to be 
simoiiiacal (S7nith v. Shelhcum (1599), Cro. Elix. 686 ; Barret v. Ohibh (1776), 2 
Wra. Bl. 1052 ; Foxv. Chester (Bishop) (1829), 6 Bing. 1, H. L.). Except in the 
particular oases specially authorised by statute, whore a bond is given by 
a presentee on his presentation that he will resi^ the benefiice at the request 
*bf the patron, both the bond and the presentation ai-e simoniacal and void 
(Fletcher v. Sondes (Lord) (1826), 3 Bing. 601, H. L. ; Doe d. WaUon v. 
Fletcher (1828), 8 B. & 0. 25). An a^eement before presentation to give im a 
claim to some of the emoluments of the benefice is simoniacal (R. v. Oxford 
(1806), 7 East, 600). In Stwnms^ Case. (1028), Litt 170, the judges 
mffered as to whether a presentation to the intent that the ]>resentee might 
marry the patron’s daughter was simoniacal (iOid, 177). The penalty is not 
incuiTfHi where the simoniacal presentation, though drawn up and sent in, is 
withdrawn before it is submitted to the bishop (ureenwood v. Woodham (1841), 
2lV1ood. & II. 363). 

(/) Stat. (1589) 31 Eliz. o. 6, b. 4; Simony Act, 1713 (18 Ann. c. 11), s. 2 ; 3 
Co. Jnst. 154 ; Baker v. Rogers (1600), Cro. Eliz. 788; Lee v. Merest (18^), 39 
L. J. (ecxil.) 53. He can never afterwards hold that benefice, but is migible for 
another (R. v. Norwich (Bishop) (1615), Cro. Jac. 386, 386 ; Com. Dig. tit. 
Es^lise, N. 3), unless incapacitated by a sentence under the Clergy Discipline 
Act, 1892 (55 56 Yiot. c. 32), ss. 6, 8. The incap^ty to hold me benefice 

will not be removed by the King’s pardon of the simony (Smith v. Shelboum 
(1599), Cro. Eiiz. 685 ; Winchemn^ v. Winchester (Bishop) (1616), Hob. 165, 167, 
168). If the simoniacally promoted olerk has been admitted to the benefice and 
does not voluntiudly resign, he may be removed by quare imr^it (R. v. Nonoich 
(Bishop)^ supra), or by an action of ejectment brought by the king’s presentee 
alter admission to the benefice fDoe d. Watson v. Fletcher (1828^ SB* A 0, 25). 

(m) Bcdcer v. RogerSt eupra; }jutchinson*e Case (1610), 12 0o.K6p. 101 ; Beyer 
T. Commission Couit (1614), 2 Bulst. 182; Wilson v. Brtidehaw (1624), 2 
Bolll^p. 463 ; B. v. (1667), 1 Sid. 329; Walker v. Hamn^ely (16^}« 

3 Lev. 115 ; R. v. Norwich (BifAqp) (1692), ibid. 837 ; Whish v. Seaee (l^lh 8 
Hag. Bco. 659. 

WUeon V. Bradshaw^ etupru; WhM v. Eesset eupra. 

( 0 } Mckkailer v. Todd&idk (1634), Cro. Oar. 837, 858, 861 ; Byrter. Mrnminy 
1635), ibi^. 425. 

r (j)) (^leoioal Sabsciiption Aet, 1665 (28 & 29 Yict o. 122), & 5. UDsdeclara* 
tim IS also to be made and stibscribea on all other oocaaxons on whikihbsioie 





m 


who knoiriagfy nukkes any ialae Btetement in tiuB deolaTatiotii.^i8 siin* *• 
gnill^ of a misdemeanotir and is liable to be poniehed for perjury.; Bi«ii>s|sed 
wd if he Qommite a breach of the proieiBsory part of the declare* Ciero- 
tion'( 3 ), he ie guilty qf an offence in respect of whndi proceedings 
under s. 2 of the Clergy Discijdine Act, 1892 (r), mey be taken 
against him («). 

SoB>SaoT. 4.— Jfoda ^ filing 

(i.) J^MentaUon, 

1167. The first legal steps towards filling a vacant benefice (<), Picnot«tionr- 
except where the bishop collates by reason either of being himself 

the patron or of the right of presentation lapsing to him (a), is the 
presentation of a fit clerk to the bishop by the patron or other 
person entitled under the special ciroumstanoea of the case to 
present (b). Where the patron is under a legal obligation to 
present the nominee of some other person, a nomination of the Nominstloa; 
clerk by that person to Uie patron precedes the presentation (c). In 
other cases the patron selects the presentee. 

1168. A presentation is made when it is exhibited to the Modeot 
bishop (d), and cannot be made until the church and benefice are piloting, 
actually void(e). The presentation ought to be to the church of 

the benefice, and the document or announcement should show how 
the benefice became void, whether by death, cession, resignation or 

that Act an oath against simon^^r was required to be taken s. 10). The 
present form of the declaration w eet forth in the sohedule to the Benehoes Ao^^ 

1898 (61 & 62 Viet, a 48) ; see s. 1 (4). 

($) The promiseory pan of the declaration ie that the clerk will not at any 
time thereuter perform or satisfy any payment, contraot or promise made in 
respect of the presentation of the benenoe to hun by any poi'son without his 
knowledge or consent (Benefioes Act, 1898 (61 A 62 Viot. o. 48), s* 1 (4), 

Bohed.). 

(r) 65 A 66 Viet o. 32. 

(s) Benefioes Act, 1898 (61 A 62 Viot c. 48), s. 1 (4), (d). Other breaches of 
the law against simony are not triable under the Cler^ Dine inline Aot, 1692 (66 
A 66 Viot. c. 3^ (BenejUred Clerk v, Lee, [1897] A. 0. 226, P. 0.). 

(f) The benefice must be aotoally vacant; see note (e), i/nfra, 

(a) See p. 602, poet ; and as to lapse, pp. 690 et ee;., ante, 

\h) See pp. 664 et eao., ante. Before 1st January, 1899, certain benefices were 
donatives, and were fill^ by a donation of the benefice to a clerk hv the patron 
without recourse to the bishop (Oo. Litt. 344 a). But since that (iate au such 
beneficti^ have becooaie presentativo (Benefices Act^ 1898 (61 A 62 Viet. o. 48), 
s. 12). 

(c) Gib. Cod. 794 ; Amhuni v. DawJing (1700), 2 Vorn. 401, n. (2) ; Macktmti^ 

V. RubiMon (1747), 3 Atk. 669 ; R» v. tOaffard (ilffm/wwd) (1790), 3 Term llfip. 

646, 661. A presentation cannot be mime on the iiominatiou of a Bomau 
Oatbolio (Presentation of Benefices Act, 1713 (13 Ann. o. 13), b. 1; Boyer v. 

Norwich (IRshf^p), [1892] A. 0. 417, P. 0.). 

(fl Rvd V. LifiCtHH (Bfshep) (1623), Hut 68. A presentation refused by the 
bimp and esUblished by ouare immdit eaa be aficTwarde again exhibit^ to 
bishop ; since the benenoe, if full before, is made void by the judgment in 
&e quare impedit (ibid). 

M Wateon, Clergyman's Lavr, 4th ed., pp, 217, 218; Ha/rtUy. Awiim{\6\6\ 

1 IU>IL Eep. 210, 213 ; Rud v. Lincoln (Bighop)^ snpra; Owen v. Stuinoe (1682), 

Skin. 46: AUUm v. AUay (1837), 7 Ad. & £1. 289, 311^ £x. Ob. Ah to a 
presentation by the king when the ben^jih is full, see ste^ (1389), 73 Bia £, 
stat 1 ; stat (1402), 4 Hon. 4, c. 21 ' 
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•mt. S. 

Benefleed 

Clergy. 


By the King. 


Co- patrons. 


Self-presenta- 

tion. 


deprivation (/). It may be made by word of mouth (g), ncept 
where a corporation aggregate is patron, in which case it must be 
under the common seu (h). But it is usually in ^ting ; and in 
that case is in the nature of a letter missive to the bishop presenting 
to him a clerk for admission to the vacant benefice (t), and is not 
complete until it is sent or delivered to the bishop by the patron (k). 

An instrument purporting to be a grant by the &ng of a 
benefice in his patronage to a clerk is a good presentation without 
an}'^ actual words of presentation (t). He may present generally 
without specifying by what title ; but if be recites a particular title 
and has no such title, the presentation is void (m). The presenta- 
tion may be either under the Great Seal or under the privy seal, 
but not under the exchequer seal (n). 

Where two or more persons have the right to present jointly, the 
bishop may accept the presentation of one, but may require a 
presentation by all, unless one of them is the person presented (o). 

1169. A patron cannot technically present himself ; but, it 
he is in other respects fit, he may offer himself to the bishop 




Com. Dig. tit. Efiglise, II. 7. See pp. 627 et aeq.y post 
Co. Litt. 120 a.; Clerk v, Prinn ri669)» 2 Keb. 484; A.-G. v. Brereton 
(1752), 2 Vea. Sen. 425, 429; and as to a presentation by the Zing, 72. v. 
Emerson (1612), 1 Brownh 162. 

(A) Bro. Abr. tit. Corporation, 83. But the choice of the preaentee need not 
be made under tlie common seal (A.^0. v. Davi/ (1741), 2 Atk. 212). 

» (t) Co. Litt. 120 a; Watson, Clergyman’s Law, 4th ed., pp. 149, 150, where 
a form of presentation is given. The precise form is not material. ^ But it should 
be made to the bi^op ** or in his absence his vicor-general in spirituals or any 
other person having sufficient authority in this behaLt ’* ; for in that case it will 
remain good, although the bishop himself, by death or otherwise, becomes 
incapable of acting upon it (Watson, Clergyman’s Law, 4th ed., p. 150). A 

presentation to the benefice, instead of to the church, is good (72. v. (1610), 

Cro. Jao. 247.). In that case Coke, C.J., said that in the case of The Dean 
of Nonvich it had been ruled that a presentation by the wrong name of a 
coiporatioii was cood ; but in a subsequent case of Ayrav v. Lovelae (1610), I 
Buist. 91, it was neld that a presentation by a corporation by a wrong name was 
void. As to where the impropriate rector of a church, being we patron, 
presents to the rectory or parsonage instead of to the vicarage, see note (n), 
p. 561, avJtt, ‘ 

(fc) Qrendit v. Baker (1602), Yelv. 7 ; where it was said that if the writing 
was taken to the bishop without the privity or licence of the patron, it would be 
no presentation. A presentation by a wrong name, or redting a wrong title in 
the patron, is void {Ayray v. Lovelas^ supra; Watsop, O^gymaiTs Law, 
4th pp. 220, 221). 

(0 2 Roll. Abr. 363. 

{m) 72. V. Thornehoroiigh (1677), 1 Mod. Eop. 253 ; Watson, Clergyman’s Law, 
4th ed., pp. 220, 221. 

(») M, V. (1010), Cro. Jao. 247. In St^hens v. Trotter (1627), Cra Car. 99, 

it was held that a presentation by the King in right of a w^ might be 
either under the seal of the court of wards or under the Great Seal ; but a 
presentation under the seal of the court of wards, if it was not in right of a ward, 
would be void. So too a pi'esentation under the Great Seal to a benefice of 
which the advowson belongs to the Duchy of Lancaster is good (The Queen and 
YorEe (Archhishop) Case (l591), 1 Leon. 226 ; B. y. Lincoln {Bishop) (1613), 
Moore (k. B.), 874). 

(o) Fulfamhe'e (Sir GodfirejA Coes (1539), Moore (k. b,), 4 ; Harrie t. Austin 
fl615), 3 Bulat 36, 43; latt 166 b; Gib. Ood. 794: Watson, Qlergyinan's 
Law, 4th ed., pp. 226, 227. 



Part 17.— C^aHar. 


<ir 


to be admiitod to the benefioe, and the bish<^ u bound to admit naff. s. 
him (p). Buiefloed 

C lw fr 

1170. A presentation by a spiritual patron is complete when it is — * 
received by the bishop, and cannot afterwards be varied or 2 umI^***'* 
revoked (q), though, if his presentee is on good grounds refused by the oompleie 
bishop, he can make a fresh presentation (r). But a presentation 
by a lay patron, other than the King, is not complete until the 
institution or admission of the presentee; and before this takes 
place he may either (1) vary his presentation by presenting an addi* 
tional clerk or clerks, in which case the bishop may elect which 
of the clerks presented he will institute or admit ; or (2) revoke 
bis presentation and present another clerk, in which case the 
bishop must institute or admit the later presentee. And if his 
presentee is refused by the bishop, be can make a fresh presenta* 
tion within the permitted time (s). A presentation by the King is 
not complete until induction. Until that has taken place he 
may, even after institution or admission, make a fresh presents* 
tion (t). And hie later presentation, although not in express 
terms revoking the former, has the effect of revoking it, so that the 
bishop cannot elect to act upon it (u). 


1171. The death of a presentee of the King before he is inducted. Death of 
or of the presentee of another patron before be is instituted patron or 
or admitted, revokes the presentation (x). If the King dies before 
his presentee is inducted, his successor can revoke the presentation. 

But if another patron dies before his presentee is instituted or 
admitted, the presentation is not revocable; and if his executors 
make another presentation the bishop may elect between the two 
presentees (a). 


1172. The presentee must be a fit person (b) ; that is to say, a Qaaiificaiiou 

person (1) of the canonical age, and in priests orders by episcopal of 

pre8ent€6* 


(p) Gib. Cod. 794; Watson, Clergyman’s Law, 4th ed., p. 227; Wahk v, 
Lincoln (Bishop) (1875J, L. E. 10 0. P. 518 ; Lowe v. Chester (Bishyp) (1888), 10 
Q. B. D. 407. As to the statutory right of a dean to present himself in ceitiain 
cases, see p. 579, ante, 

(o) Gib. Cod. 795 ; Watson, Clergyman’s Law, 4th ed., p. 220. 

(r) Benefices Act, 1898 (61 & 62 Viet. c. 48), s. 6 (2). 

(s) Gib. Cod. 795; Watson, Clergyman’s Law, 4th ed., pp. 225, 226. A 
lay patron can vary; cumulando and can also revoke a presentation (Btoke v. 
Sykes (1627), Lat. 191 ; Evans v. Ascough (1626), Lat. 233, 248 : Stoke v. 
Stiles (1626), Lat. 253 ; Eogers v. Soiled (1775), 2 Wm. Bl. 1039). If the clerk 
first presented is refused oy the bishop, and the patron thereupon presentn 
another, the bishop cannot wi^draw his refusal and admit the first cleik 
(Here/ord's {^Bishop) Cass (1584), Oro. Eliss. 27). 

(«) Gib. Cod. 795; Watson, Clergyman’s Law, 4th ed., p. 228. 

(a) do. Litt. 344 b; Gib. Cod. 795; Watson, Clorf?yman*s Law, 4tb cd., 

pp. 223—225; B, v. (1610), Cro. Jac. 247, 248; EUchin v. Calvtrt (1611), 

Lane, 100 — 102 ; Hutchins v. Olover (1617), Cro. Jac. 463. 

(a;) Holfs Case (1611), 9 Co. Eep. 131 b, 132 a; BroekhamCs Case (1628), 
Litt. 128, 135 ; A,-G. v. Wydiffe (1748), I Vos. Sen. 80, per Lord IIabdwxokk. 
L.C., at p. 81. 

(a) Smalwood v. Lichfidd (Biehop) (1589), 1 Leon, 205 ; Kitchin v. Oalvert^ 
snpra^ at p. 102 ; Watson, Clergyman’s Law, 4th cd., p. 225. 

\h) Eftder (Biehop) v. Marshal (1868), L. E. 8 H. L. 17, 39, 51. 
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Mot. b. ordination^or who oan obtain snoh ordination beforo he ie inetRoied 
Beneiiood or admitted (c ) ; (2) of enfficient learning ; and (8) againat yrhxm 
Clergy, orthodoxy and morals no charge can be established (d). 

As regards orders, the bishop is at liberty to refuse a presentee it 
at the date of the presentation not more than three years have 
elapsed since he was ordained deacon (e). 

As regards sufficiency of learning, the bishop is the judge ; but if 
after examination and inquiry he decides that the clerk is deficient 
in this respect, he must give notice to the patron of his decision, 
and of the particulars of the deficiency, the adequacy of which is 
subject to judicial review (/), As regards orthodoxy, it is not 
enough that the bishop should notify that he finds the presentee 
schismatic or unfit, but he must specify particulars, and his decision 
is liable to be judicially overruled fy). As regards moral life, the 
presentee must produce a sufficient testimony of his former good 


(e) Act of Uniformity, 1662 (14 Oar. 2, c. 4), s. 10; Gib. Cod. 806. Am to 
clergymen ordained by binhops of the Protestant Episcopal Church in Scotland, 
eeo the Episcopal Church (Scotland) Act, 1804 (27 & 28 Viot. c. 94), s. 6 (p. 055, 
rente) ; and os to clorg^^mon orduined by bishoj^s of dioceses outsiue the United 
Kingdom, see the Col<inial Clergy Act, 1874 (37 & 38 Viet. c. 77), s. 4 (p. 664, 
ante). By Canonos Ecclesiastici (1(K)3), 39 (as to which see Exeter {Bishop) v. 
Marshall (1868), L. R. 3 H. L. 17, at p. 64), it is reauirod that a presentee 
applying for institution to a bishop who has not ordainea him shall produce his 
lettois of orders ; as to which, see p. 662, ante. This was previously not essential 
(ralmea v. IMerhorough {Bishop) (1691), Oro, Eliz. 241). 

, {d) In JJetjtoood v. Manchester {Bisnop) (1884), 12 Q. B. D. 404, at p. 418, 
Poi.LO(JK, B., said that this enumeration cannot be treated as containing an 
exhaustive oatego^ of ecclesiastical ofi'ences which would justify refusal of a 
proBonteo. In 2 Co. Inst. 632 the following are enumerated as gi'ounds of 
exception against a presentee: 1st, oonceniing the person, as bastaHy, 
villenago, outlawry, excommunication, a layman, under age, and the like; 
2ndly, concerning his conversation as if he be criminosua, etc. ; 3rdly, concerning 
bis inability to discharge hie pastoral duty, as if he be xmleamed and not able 
to feed hiH flock with spiritual food, etc.’’ But an alien may be presented, if he 
is acquainted with English {Colt v. CovenJtry and Lichfield {BUhop) (1617), Hob. 
140, J48, Ex. Ch. ; Watson, Clergyman‘s Law, 4th ed., pp. 214, 215) ; .and 
now a bastard may he presented, oven though he has been ordained without a 
ffispensaiion {Kensit v. St. PauVa) {Dean and Chapter), [1906] 2 E. B. 240, at p. 
267). A i)erson convicted of treason or felony, for v^ch he is senten^ to 
death or penal servitude or to imprisonment either with hard labour or for more 
than twelve months, is, while undergoingjpunishment, incapable of holding a 
benefice (Forfeiture Act, 1870 (33 & 34 Viet. o. 23), 2). The fact that a 

£ reaentoo holds another benefice is no ground for refuel (Watson, Clergyman’s 
,a\v, Jth od,, p. 216: see pp. 633, 6.34, post), t 

(< ) Boriolieee Act, 1898 (61 & 62 Viet. o. 48), s. 2 (1) (b). 

(/) (1316) 9 Edw. 2, st. 1, c. 13 {ArtiruU Cltri) ; Canones Eoclesiastioi 

(1603), 3f: 2 Co. Inst. 631, 632; ffr/ey. Earafer (Biah(fp) (l691), 3 Lev. 313; B. v. 
Canterborg (Archbishop) (1812), 15 East, 117, p^T Lord EiXENBOEOUOH, C.J., 
at pp. 143, 144 ; fVillis v. Oxford {Bishop) (1877), 2 P. D. 192. Want of pro- 
iicienoy in the Welsh lanmagois a ground for refusing a presentee toa benefloe 
within any of the four Welsh dioceses {Albany v. St. Asaph {Biehop) (1688), 
Cro. EJiz. 119; Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 104; Ah^yavmny 
(Marguis) v. Llanda/f (BiahofAXl^^^)r *^0 Q. B. D. 460). 

(g) Specot^a Case 5 Uo. Kep. 67 a; Gorham v. Exeter (Biehop) (1860), 

Idmire's Report, P. 0. A bishop may refuse a presentee who has been ^Ry m 

g ’tual offences which, if he were beueficed, would be dealt with, in the first 
istance, not by deprivation, but by monition {Heyspood v. Mancheater {Biehfif) 
(1884), 12 a B. D. 404, 421> 



£iS9r 


m: 


lifft and btiiamor, if the bishop reqtiires it {h% Xt is not gajBMsnt Sm». a. 
for the Indiop to refuse him on the general ground that he is BofsHoed 
oriminoaB(«). The notice of refusal must specify the particulars hi 
his moral unfitness (J). But any cause which would be sufficient 
to deprive an incumbent is a sufficient ground for refusing a 
presentee (k). The presentee may be refused on the ground 
that he is unfit for the discharge of the duties of the benefice 
by reason of physical or mental infirmity or incapacity, pecuniary 
(Hubarrarament of a serious character, grave misconduct, or neglect 
of duty in an ecclesiastical office, evil life, having by ^ conduct 
caused grave scandal concerning his moral character since his 
ordination, or having, with reference to the presentation, been 
knowingly party or privy to any transaction or agreement which is 
invalid under the Benefices Act, 1898 (i). He may also be refused 
if, at the date of the vacancy, not more than one year has elapsed 
since a transfer, as defined by the first section of that Act, of the 
right of patronage of the benefice, unless it is proved that the 
transfer was not effected in view of the probability of a vacancy 
occurring within the year (m). 

The bishop is allowed twenty-eight days for inquiring and inform- 
ing himself of the sufficiency and qualifications of a presentee (n). 

When a presentee has been refused, he cannot be presented again No second 
by the patron in respect of the same vacancy (o). presentntSon 

1173. Where » benefice is in the patronage of the chapter of a refused. 

cathedral or collegiate church, the presentee must be either (1) a Further 

Z : IjL-. quEUhcatioxiA. 

(A) This sufficient testimony has, by long-established custom, consisted of a 
testimonial by three benehoed clergymen, countersigned, if they are not boneficed 
in the diocese of the bishop to T^hoin the testimonial is produced, by the bishop 
ol the diocese in which their respective beneficeB are situate, that the presentee 
has been personally known to them for the three years last past ; that they have 
had opportunities of observing his conduct ; that during the whole of that time 
they verily believe that he lived piously, soberly, and honestly ; and that they 
have not heard anything to the contrary thereof, nor that has at any time hold, 
written, or taught anything contrary to the doctrine or dib. 'x>line of the Church ; 
and i^t they believe him be, as to his moral conduct, a x^erson worthy to be 
admitted to the benehce {Exupir y. Mar$JwU (1808), L. E. 8 li. L. 17, 

at p. 4«). 

(f) Speeot'a Com (1590), 6 Oo. Eep. 67 a. 

Ibid. 

1 2:) 8pecot*$ Ccue, aupra; Watson, Clergyman's Law, 4th ed., p. 216. Pro- 
^ ibly, therefore, the Clergy Discipline Act, 1892 (66 & 60 Viet. o. 82), s. 12, 
with its reference to Canones Ecolesiastici (1603), 76, has altered the law as laid 
down by the case oPEc/f v. Norwich {Biakop) (1566), 2 Dyer, 264 b, in which the 
fact that a presentee hod oontinu^y frequoutea taverns and other unlawful 
and prohibits places and games was held an insufficient ground for refusing 
him. There is no fixed limit of time beyond which the bishop cannot inquire 
into the past life of the presentee {Marriner y. Bath and WdU (Bishop) (1876), 
reported [1893] P. 146). 

ffl 61 & 62 yict. 0 . 48 , s. 2 (1) (b). p. 692, ante. 

im) i hid., 8. 2 (1) (a). Tiansfer ’* is defined by s. 1 (6) to include any con* 
teyanoe or assuiahoe passing or omting any legid or equitable interest mUr 
vivos, and any agreement for any such conveyance or assunmee ; but not (a) a 
titosmission on mairiage, death or bax^uptcy, or olherwiso by operation of 
law ; or (b) a transfer cm the appointkn^t of a new trustee where no benefisial 
interest pams. 

{n) Owones Ecclesiastioi (1603), 96. 

(o) Benefices Act, 1898 (81 A 62 Yiot. q, 48), s. 6 (iy 
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Sam. 8. member of the chapter ; or (2) an archdeacon of the diocese ; or 
Bsneficed (8) a non-residentiary prebendary or honorary canon of their 
Clergy, church, or (4) a clerk who has served for at least five years as 
minor canon or lecturer of their church, or as master of a grammar 
or other school attached to or connected with their church, or as 
incumbent or curate in the diocese, or as public tutor in either of 
the Universities of Oxford or Cambridge; or, in the alternative, 
(5) in the case of the cathedral church of Durham, a clerk who has 
soi-ved for the like term as professor, reader, lecturer, or tutor in 
the University of Durham, or has been educated thereat and is a 
licentiate or graduate of theology therein, or who has served as 
incumbent or curate within the diocese of Durham for the like 
term (p). If no such qualified clerk is presented to the benefice 
within six months from the time of its becoming vacant, the bishop 
of the diocese in which it is situate may, within the next six months, 
collate or license thereto a clerk who has actually served for at least 
five years as incumbent or curate within the diocese ; and in default 
of his so doing the presentation for that turn lapses to the 
archbishop of the province {q). 


Notice of 
refusal to 
1 1 resent. 


Refusal when 
presenter has 
no title 
or church is 
litigious. 


1174. Where the ground of refusal to institute or admit a pre- 
sentee is either a ground included in s. 2 (1) of the Benefices Act, 
1898(r), or any other sufficient ground of unfitness or disqualifica- 
tion, except a ground of doctrine or ritual, the bishop is to signify 
bis refusal by a notice stating the grounds of refusal, and sent to 

the person presenting and to the presentee by registered letter («). 

« 

1175. The bishop has the right, and ought, to refuse, or rather 
suspend, the admission of a presentee where the person presenting 
appears to have no title (t), or when the church is litigious ; that is 
to say, when two or more persons claiming adversely to one another 
present different clerks or the same clerk to be admitted to the 
church and benefice (u). If the bishop admits a clerk on one of such 
presentalious, or admits a clerk on a presentation when a caveat 
against his so doing has been entered by another person, he will be 
liable as a disturber in the event of the title of the presenter being 
disproved. In either of such cases he ought to pause until tho 
conflicting claimants or their clerks either take legal proceedings to 
establish their rights or pray him to award a writ de jure patroiiatus 
to inquire into and determine the right of patronage {x). If, however, 


(p) Eccleeiastical Commiseioiiers Act, 1840 f3 &4 Yict. c. 113), 6. 44. Where 
the presentee holds the office of minor canon, lecturer, schoolm^ter, professor, 
loader, or tutor, that office, if not previously resigned, becomes vacant at the 
expiration of one year from his admission to the benefice [ibid,), 
tq) Ibid, 

M 61 ft 82 Viot. c. 48. See notes (/) and (m), p. 399, ante, 

(«} Benefices Buies 1898, r. 13, Sohed., Forms Nos. 8, 9 (Statutory Boles and 
CMers Bevised, Yol. I., Benefice, England, pp. 3, 7). For the remedies of 
patron and poresentee in case of unjustifiable refusal, see p. 589, ante, 
if) Ayfxnif T. Lovdae (1610), 1 Bulst. 91 ; Watson, Clergyman’s Law, 4th ed., 
p. 217. 

(a) See note (o), p. 586, ante. 

(a) Eltfie V. rerk [Archhishep) (1619), Hob. 315, 317; Dei^, Panem’s 
Counsellor, Part I., oh. 8, pp. 11— >14 ; Watson, Clergyman's Law, 4tn eft, pp, lift 



Paw IV.— Cmmt. IjOii 

I 

the buhop institutes upon b void presentetion, the presentee Mn. s. 
thereby acquires the benefice, by the bishop’s collation, against all BwiAoeA 
persons except the lawful patron (y). Clergy. 

(ii.) Admission by InsUtution or Collation or by Liceneo^ 

1176. The biahop admits a clerk to a benefice in respect of the Adminloa. 
cure of souls, which is its spiritual part, either by institution after 
presentation; or by collation, where the bishop is the patron or 
acquires the right of appointment by lapse ; or by licence, in the 

case of a perpetual curacy, whether a presentation has been made 
to the benefice or the bishop is himself the patron (a). 

1177. Before a person is instituted or admitted or collated to a Kotlce of 

benefice, notice that the bishop proposes to institute or admit him ^ 

must be sent to the churchwardens by registered letter addressed to 

them as such. Immediately on the receipt of this notice the 
churchwardens fix it on the principal door or notice board of the 
church or chapel of the benefice, or, if there is more than one, of 
such one of the churches or chapels as the bishop determines, 
where it is left fixed for one calendar month, and take such other 
steps as they think expedient for giving publicity to the notice. At 
the end of the month they return it to the bishop with a certificate 
that they have complied with the directions as to fixing it (b). 

1178. Before a person is instituted or admitted or collated to a Beanfiitte 
benefice by the bishop, he must in the presence of the bishop, or of ‘*®^***‘®^®* 
the bishop's commissary, subscribe a declaration of assent to the ^ 
Thirty-nine Articles, the Book of Common Prayer, and of the Ordering 

of Bishops, Priests, and Deacons, and a declaration against simony, 
and take the oaths of allegiance and of canonical obedience (c) 

1179. Admission of a presentee to the cure of souls and spiri- instiiQUon. 
iualitics of a rectory or vicarage is by institution ((£;. This act. 


227—230 ; Clerke, Praxis in Curiis Ecclesiasticis, tit. xcviii. — c. As to examining 
the title of the King to present, see stat (1351) 25 £dw. 3, stat, 6, o. 3; 
sUt. (1389) 13 Eic. 2, stat. ], c. 1. 

(v) Watson, Clergyman’s Law, 4th ed., pp. 221. 

(a) Strictly speaking, admission is merely the declaiation of the bishop that 
he approves of a presentee as a fit person to serve the core of the church or 
benefise (Co. Lilt. 344 a; Watson, Clergyman’s Law, 4th ed., p. 154). But 
the word is more isommonly used to signify generally the actual committal 
of the cure to the clerk, or particularly the committal of the cure in the case of 
a perpetual curacy by licence, as distinguished from institution or collation. As 
to the simoniacal admission of a clerk to a benefice, see pp. 593, 594, ante, 

(h) Benefices Act, 1898 (61 & 62 Viot. o. 48), s. 2 (2) ; Benefices Buies, 1898, 
rr. 11, 12, sched., Form No. 7 (Statutory Buies and Orders Bevised, Vol. L, 
Benefice, Engrland, pp. 2, 3, 6). 

(c) Canon Ecole8iasticus(1865); Clerical Subscription Act, 1865 (28 & 29 Yict. 

O. 122), SB. 1, 5; as amended, with respect to the declaration against simony, by the 
Benenoes Act, 1898 (61 & 62 Yict c. 46), s. 1 (4), sched. ; and, with respect to 
the oath of allegiance, by the Proznissoiw Oaths Act, 1868 (31 & 32 Yict. c. 72}, 
ss. 2, 8. As to the oath of canonical obedience, see Oleike, Praxis in Ouriis 
E^lesiasticiB, tit. xci ; Oib. Cod. 810 ; Itong v. Cope Toivn {Bishop) (1863), 1 Uoo, 

P. 0. 0. (W. 8.) 411, at p. 465. 

(d) The clerk kneelp dowo before the bishop while be reads the words of 
m^tntiot) out of a written instrumerit, drawu beforehand for the ^nxpos e, with 
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Slot. 8. which admits the clerk ad officium, may be performed either withm.msi 
Bmeficed outside the diocese, and the pariacnlar seal used for the iostnimeDt 
Cle^. of institution is not material (e). 

Collation. U80. Where the bishop is himself patron of the rectory or 
vicarage, he institutes without a previous presentation ; but the 
act, though in the same form, is, in that case, called collation^). 


Effect of 
institniion 
or collation. 


1181. By institution or collation the cure of souls of the benefice 
is committed to the clerk. He is admitted ad qfficivm to pray and 
preach, and he is thenceforth bound to discharge his duties as 
incumbent, and is liable for any neglect thereof. He may also 
enter into the glebe and receive the profits of the benefice, but 
until induction he has no title to sue for or deal with them. After 
presentation and institution the church is regarded in law as full, 
except as against the King, against whom it is not full until after 
induction, and except also in the case of an exchange, which is not 
complete until induction (<;). But collation, if not rightful, does 
not render the church full, and is only a temporary provision for 
celebration of divine service until the lawful patron presents (h). 


Admission 
by llcpnco. 


Fees, 


Process of 
induction. 


1182. In the case of a perpetual curacy, admission by the bishop’s 
licence puts the clerk in complete possession of both the spiritualities 
and temporalities of the benefice, without institution or induction (i). 
But where the perpetual curacy is a titular vicarage (k), a clerk is 
sometimes in practice instituted or collated and inducted to it, 

instead of being licensed. 

« 

1183. The fees for institation, collation, and licence to a per- 
petual curacy are regulated by a table eBtabUshed under statutory 
authority (i). 

(iiL) Induction, 

1184. The induction of an instituted or collated clerk into the 
church and benefice is performed by the archdeacon (m), to whom 


the episcopal seal appendant (Bum, Ecclesiastical Law, Vol. I., p. 168). The 
institution of a person not in tioly orders is a nullity {R. v. Ellis (1888), 16 Oox, 
0. 0. 469). 

(e) Cort V. Si. Davids {Bishm) (1634), Cro. Oar. 341, 342. 

(/) Gib. Cod. 813 ; Bum, Ecclesiastical Law, Vol., L, p. 164. It is likewise 
collation if the bishop institutes upon a void presentation fWatson, Olergymao’s 
Ijaw, 4tii od., p. 221), » 

{jg\ See p. 633, imt. Pending a dispute as to the patronage of the benefice, 
the institiitlon of the presentee of one of ^e claimants can be restrained by 
injunction i^Eicholson v. Knajpp (1838), 9 Sim. 326 ; Ortmslade v. Dare (18o3), 
17 Beav. 602). 

(A) Gib* Cod. 813 ; ffars v. BicJdey (1578), Plowd. 526 a, 528 ; Green's Case 
(1602), 6 Co. Pep. 29 a, 29 b ; Butchim v. Glover (1618), Oro. Jac. 463 ; Bum, 
Et^lesiastical Law, VoL 1., pp. 164, 167, 170, 171. 

(i) Gib. Ood. 819, 820 ; Bowell v. MUhmh (1771), cited 1 Term Bep. 399, n., 
per Lord Mavsfield, 0. X, at p. 401, n. 

{Jit) Under the Incumbents Act, 1868 (31 & 32 Viet. o. 117), s. 2; see 
pp. 661, 562, ante. 

(0 Pluialkiea Act, 1838 (1 6 2 Viet o. 106), s. 131 ; London Gasette, 
Jane 2ud, 190^ 

(fti) By prescription or omapoeition others may hare the ri^ to induoi 



Part 


fhe bidiop iiraes a maodste for ihe pnrpoBo, w by iome pemm to >• 

'wliom the archdeacon by pree^t delegates ' the daty(n). Hie Bsnsfioed 
person who indncts usually takes the clerk by the hand and lays it 
upon the key or ring of the church door while he pronounces the 
words of induction. He then opens the door and puts into the 
church the inducted clerk, who thereupon tolls a bell to make 
known the fact of the induction. The mandate is then returned to 
the bishop with a certificate of the induction indorsed upon it (o). 

1185. By induction the instituted or collated clerk is put into Effect of - 
complete possession of the church and benefice, with all the profits huiaotiaa, 
and emoluments, and, if the benefice is a rectory, becomes persona 
impersonata or parson imparsonee (p). 

1186. The fees for induction are settled by the same table as Vtu» 
those for admission (g). 

(iv.) Subts^ptent ^Hequintu, 

1187. After institution or collation to a benefice or licence to a Reading ot 
per{>etnal curacy, the clerk most, on the first Sunday on which he 
officiates in the church of the benefice, or on such other Sunday as dwlaration 
the ordinary appoints or allows, publicly in the presence of the con* o( aaient. 
gregation read the Thirty-Nine Articles of Beligion, and immediately 
afterwards make the prescribed declaration of assent, adding after 

the words “ Articles of Beligion ” the words “ which I have now 
read before you ” (r). 


instead of the archdeacon (Gib. Ood. 810 ; Bum, Ecclesiaatioal Law, Yol. 1., p, 
172). As to tho simoniacal induction of a clerk to a benei^, see p. 093, ante, 

(n) If the archdeacon issues a general mandate for the induction to all and 
singular the clergy and literates within his archdeaconry, induction made by a 
clergyman not resident within the archdeaconry will be good {Deanes Oastt 
(1609), Noy, 134V A mandate for induction is not revoked by the accession of 
a new bishop before it is executed [Robinson v. WoUey (167"'), T. Jo. 78). 

(o) Gib. Cod. 810. No particul^ form of induotioii is requisite. If the 
church key cannot be had, or there is no ring on the door, the hand may be 
Iftid on the wall of the church or on the fence of the churchyard. Induction 
may also be made by delivery of a clod or turf and twig of the glebe {ibid, ; 
Degge, Parson's Counsellor, Part I., ch. 2, pp. 7,^ 8; Johnson, Clergyman’s 
Tade Mecum, VoL L, p. 84), 

fp) Hare v. BiMry (1378), Plowd. 026 a, 028 ; Ayl. Par. 302 ; 1 Bl. Com. 391 ; 
Bum, J^lesiastical Law, Vol. I., p. 176. By the act of induction the incum- 
bent is put into thfi^actual possession of a part for the whole ; and it is not 
necessary that he should actually go upon the glebe itself [Bidwer t. Bulwer 
(1819), 2 B. & Al^ 470V An injunction will be granted to restrain the induc- 
tion of an incumbent wno has been improperly presented {Fatter v. Cliajman 
(1700), 1 l^ok. 146) ; and in case of obstruction to the mduction of a lawful 
moumbent an injunction wdl be granted to restrain interference therewith 
(Rx parte Jenkine (1868), 5 Moo. P. O. 0. (n. s.) 331). Induction will be 
presumed after poBsession of the benefice for several yean {Olwpmim v. Beard 
(1797), 8 Anst. 942). 

(<7) Floralitiee Ai^ 1638 (1 & 2 Tick o. 106), s. 131 ; London Gazette, June 


(r) derical Subscription Act, 1860 (28 3b 29 Viet a 122), ss. 1, 7. Failttte to 
do so inyolves absolute forfeiture of the benefioe or peipetual ismay 
a. 7 ; see Greetde Cate (1602), 6 Go. Bap. 29 al Beading the articles in tiSin Mch 
of the ohnroh, when entry into the idamm was UMwfully obitsnolea, and 
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Clarp. 

Holding of 
mor« than 
one bcnefioe 
illegal, with 
exceptions. 

When 
benefices 
may be held 
together. 


Procedure 
for obtaining 
licence or 
diapenRation. 


BUB-Sxor. b^^Phuralitiu. 

(i.) HtAding of Two Benfficeo iogether. 

U88. With certain specified exceptions, no incumbent can hold 
more than one benefice at the same time ; and if be is instituted 
or admitted to a second, he thereby ipso facto vacates the first (s). 

1189. A clerk may, with a licence or dispensation from the 
Archbishop of Canterbury, hold together any two benefices, the 
churches of which are within four miles of one another by the 
nearest road, and the annual value of one of which does not exceed 
two hundred pounds. If one of the benefices has no church, 
the distance between the two benefices is to be computed in 
such manner as the bishop of the diocese may direct (a). In 
estimating the annual value of either benefice, a deduction or 
allowance is to be made for all taxes, rates, tenths, dues, and per- 
manent charges and outgoings, but not for the stipend of any 
stipendiary curate, nor for such taxes or rates in respect of the 
house of residence of the benefice or of the glebe land belonging 
thereto as are usually paid by tenants or occupiers, nor for money 
expended in the repair or improvement of the house of residence 
and the buildings and premises belonging thereto (h). 

1190. In order to obtain the requisite licence or dispensation the 
clerk must deliver to the bishop of the diocese in which each 
benefice is situate a written statement according to a prescribed 
form, verified as the bishop may require, setting forth, to the best 
of the clerk’s belief, the yearly income of each benefice and the 
deductions to be made therefrom, on an average of the three 
years ending on the last preceding 29th day of September, and 
the amount of the population of each benefice, according to the 
last parliamentary returns, and the distance between the two. The 
bishop may make inquiries as to the correctness of the statement, 
and must, within one month after he has received it, transmit to 
the Archbishop of Canterbury a copy of the statement, with a 
certificate under his hand as to the amount at which he considers 
that the annual value and population of the two benefices, or of 
such one of them as is within his diocese, ought to be taken. In 
case of the benefices or either of them being in the diocese or 

I urisdiction of the Archbishop of Canterbury, the certificate is to 
)e made out and retained by him (c). The certificate, when trans- 
mitted to or retained by the archbishop, is to be' deposited in the 
Office of Faculties, and is to be conclusive evidence of the annual 
. ■■■— ■ 

divine ewvioe was consequently being performed in tbe porch, has been held to 
bo suffioient {Brown v. Spence (1663h 1 Keb. 602). Whether doing so in a 
cha|^ ol ease of the benefice would bo sufficient is doubtful {ibid.). The due 
reading will be presumed in the absence of evidence to the contrary (Powel v. 
MUhum (1771), 3 Wils. 365 ; Chapman v. Beard (1797), 3 Anst. 942). 

(•) See pp. 633, 634, poaf. 

(o) Pluralities Acta Amendmwit Act, 1885 (48 A 49 Yict. o. 54), s. 14 ; see 
Pluralities Act, 1838 (1 A 2 Viet c. 106), s. 129. See also, as to holding 
cathedral preferments and benefices together, pp. 633 ef iso., post, 
ib) Pluralities Act, 1860 (13 A 14 Viot. o. 98), a 4. 

(o) Pluralities Act, 1838 (1 A 9 Viot e« 106), s. 7. 


Part IV.— Owrot. 


m 


valae and population of each of (be benefices and of their disto&ce Am*, s. 
from each other ; and the Registrar of the Faculties is to produce it Bsnsfleed 
to any person requiring to inspect it (^. dsiif. 

If the Archbishop of Canterbury is satisfied of the fitness of 
the clerk and of the expediency of allowing the two benefices to iiouiaeor 
be held together, be may grant a licence or dispensation for such dttpenMtion. 
joint holding, under the seal of the OfiHoe of Faetdties, in such 
manner and form as he thinks fit. If he refuses to grant it, the 
King in Council, upon the application of the clerk who desires to 
obtain it, may enjoin the Archbishop to grant it or to show sufficient 
cause to the contrary, and may thereupon make such order touching 
the refusal or grant of the licence or dispensation as to the King 
in Council seems fit(e). 


(ii.) Union of Benffiett. 

1191. Provision is made by the Pluralities Acts, 1888 and Union of 
1850 (/), for uniting into one benefice with cure of souls two or 
more benefices, or one or more benefices and one or more spiritual 
sinecure rectories or vicarages, situate in the same parish or con- 
tiguous to each other, and having an aggregate population of not 
more than one thousand five hundred persons (pr). If it appears to 
the archbishop of the province with respect to his own diocese, or if 
in other cases it is represented to him by the bishop of the diocese 
or the bishops of two dioceses, that the union may be effected with 
advantage to the interests of religion, and upon inquiry he is satis- 
fied that the union may be usefully made and will not be of 
inconvenient extent, and that the patron or patrons consent thereto 
in writing, he is to cause in bis own diocese a statement of the 
facts, and in other cases a written copy of the representation, to be 
affixed on or near the principal outer door of the church, or in some 
public and conspicuous place, in each benefice and sinecure rectory 
or vicarage affected, with a notice that any person interested may. 


Fliualities Act, 1838 (1 & 2 Viet. o. 106), s. 9. 

(e) Ibid., 8. 6. No stamp duty is payabln ou the licence or dispensation, nor 
any fee, except 304. to the Uegistrar of the Office of Faculties, and 2s. to the seal 
keeper ; and no confirmation thereof is necessary ; i)or is the clerk applying fur 
It to be required to give any caution or eecurity by bond «r otherwise before it 
is granted (ibid.). 

If) L & 2 Viet, c. 106 ; IS & 14 Tick o. 98. 

Pluralities Ao<v 1638 (1 & 2 Viet. o. 106), sa. 16 — 20, 27 ; Pluralities Act, 
1830 (13 ft 14 Viot. c. 98), s. 8. These enactmente extend to the metropolis 
(Union of Benefices Act, 1860 (23 ft 24 Vict. c. 142), s. 30). For the union of 
medieties or eemal benefices in the same parish, see p. ante. Before 1838 
braeficee were in some cases united by special Aot of Parliament, as in the city 
of London, stter the fire, by etat. (1670) 22 Car. 2, o. 11, se. 66, 66 (Bardini/f 
T. Windiuter (Bithop) (1777), 2 Wm. BL 1162) ; or they could be united by the 
patxons and bishop at common law or under stat. (1646) 37 Hen. 8, o. 21 (fit, 
SioifAtn Parish Case (1696), Holt (E. B.), 139; Beyndldson v. Blaku (1691), 1 
Ld. Baym. 192 ; Bobinson v. Bristol (Haryuis) (IsM), 11 C. B. 241, ^ (Jh.). 
But ainoe 1838 the union can only be effects under the provisiona of the 
Pluralities Aot, 1838 (1 ft 2 Viot. c. 108), and subsequent enactments amending 
and extending those provisions (ibid., a 20). A union oi benefices ooaatilhtM 
them a single benefice (Wilson r. Van Mildai (1801X 2 Bos. ft P. 394)| hut does 
not effect s union of the .paiishee (St. Surithin Parish Ocut, supra). 
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Exception 
and exchange 
of endow- 
mentB and 
advowsona. 


Puriah church 
of united 
benefice. 


In the 
metropolis. 


within six weeks, show eanse in writing a^|ainst the onion (A). If 
no sufficient cause against it is shown within that time, ne n to 
certify the inquiry and consent to the King in Oouncil, who may 
thereupon make an order for the union (t). The order may 
regulate the course and succession in which the patrons, if more 
than one, shall present at nominate to the united benefice, and may 
determine to which diocese it shall belong, if it is in two dioceses ; 
and the order is to be registered in the registry of the diocese or 
each diocese to which it has belonged or is determined to belong (&). 
If at the time when the order is registered all the benefices and 
sinecure rectories and vicarages ordered to be united are not all 
held together, provision is made for their being ultimately held by 
the same incumhent, and when this takes place they become 
permanently united (f). 

1192. In any such case, if it appears that the total income of 
any benefices and sinecure rectories or vicarages proposed to be 
united would be more than sufficient for the due maintenance of 
the incumbent of the united benefice, and that the whole or part of 
the tithes, rentcharges, buildings, and lands belonging to any of 
such benefices and sinecure rectories or vicarages might, and could 
with advantage to the interests of religion, be excepted out of the 
union and be exchanged for some tithes, buildings, and lands in 
another benefice in the same diocese having no competent provision 
for its incumbent, an Order in Council, upon a certificate of the 
archbishop of the province and with the requisite consents, may be 
obtained for the exchange, and for the assurance of the tithes, 
buildings, and lands taken in exchange for the further endowment 
of the benefice w'ithin which they arise or are situate (m). More* 
over, upon a certificate of the Ecclesiastical Commissioners an 
exchange of advowsons may be effected by Order in Council with a 
view to proceedings for any such union (n). 

1193. With the consent of the incumbent and the patron or 
patrons of the united benefice and two-thirds of the parishioners 
within its limits, one of the churches within it may by faculty be 
made the parish church of the whole united benefice (o). 

1194. In the metropolis, as defined by the Metropolis Management 
Act, 1855 (p), either two or more contiguous benefices, or a benefice 
or contiguous benefices and one or more spiritual sinecure rectories 
or vicarages contiguous thereto, may be united in* the manner pro- 
vided by the Union of Benefices Act, 1860 (q), without regard to or 
limitation as to aggregate population or aggregate yearly value. 
Wherever a union appears to the bishop of the diocese to be 


PlunOitieB Act, 1838 (1 ft 2 Viet. o. 106), s. 16. 
Ibid. 


k) JWi 

;i) iM. 

m) /wa., m. 17 — 10. 27 . 

fi) EoolcHSfltical OommiadonerB Act, 1841 (4 ft 6 Viot. c. 39), a. 23. 

0 ) TJsioii'ct Buiofioea Acte* Amendment Act, 1871 (34 ft 33 viet. c. 90), a. 3. 

0 18 ft 19 ^Hut. 0 . 120, a. 3S0. 

1 23 & 24 Tiot Ck 142. 



Past 


IdmitogeoRis in ih« interdsts olMligbn, he megriwimn oommMen 8nR>>> 
to five perwniB, nominated as the Aet preeeribw(«;X h> inqmre and 
report as to 4he m^pediency ol the proposed onion ; and, if theijr OmW> 
recommend the union, the bishop will cause propoaols ior a scheme 
for Meeting it to be drawn op and sent, with the written oonsent of 
the patrons of the benefices affected, to the churchwardens of each 
of tM parishes affected, in order that they may be considered by 
the vestry, who are to notify to the bishop their assent to the pro* 
posals, or any objections or soggestions in relation thereto («). 

When the proposals have been finmly approved by the bishop and 
assented to by the patrons and the vestries of the parishes affected, 
they are to be transmitted to the Eeclesiastioal Commissioners, who 
will prepare a scheme for carrying out the proposed union and send 
it to the churchwardens of the parishes afiected, that they may, if 
they so desire, show cause against the union or any parts of the 
scheme (t). If no cause is shown within two months, the scheme, 
after having been laid for two months before both Houses of 
Parliament (a), is certified with the consents thereto to the King in 
Council, who may thereupon make an order for effecting the 
union (&). If cause is shown against any provisions of the scheme, 
the objections may be consider^ by the Judicial Committee of the 
Privy Council, and the scheme may be affirmed, varied, or dismissed 
in accordance with their report (e). 

The scheme may contain all proper regulations for the appoint- ProrMoiu 
ment of the first incumbent of the united benefice and for ®**o**®™** 
regulating the succession in which the patrons, if more than one, 
shall presenter nominate to the united benefice, and other necessary 
provisions, including such as may be required for compensating any 
incumbents of the benefices to be united who may be willing to 
retire (d). If it is deemed expedient to unite only a portion of a 
benefice with some contiguous benefice, that portion may be severed 
and be included in the union as if it were a separate benefice ; and 
the remaining portion will in that case continue at^ an independent 
benefice («). If the total revenue of the benefices proposed to be 
united appears to be more than sufficient for the due maintenance 
of the incumbent of the united benefice and of anv requisite 
assistant curates, a scheme may be prepared and carried into effect 
an Order in ^uncil for subjecting parts of the endowments of 

Tj'nion of BeneiioeB Act, 1860 (23 A M Yiot. o. 142), w. 4, 32. 

Ibid., as. 3—8,^. 

Ibid., B. 8. 

Ibid., a. 16. 

Ibid., B. 8. Hie order may be oorreoted or supplemented by further orders 

8. 26). All orders are to be published in the London Gazette and ref^is- 
tered in the r^ietary of the diocese, and, after having been gaoetted, have the 
tfooe of law, without prejudice to the ri^ts of any incumbent i^Beoted thereby 
wlio has not assented thereto (ibid., sa. 13, 23). 

(s) Ibid., e. 16. 

W fbuL, B. 9. An annuity provided by a scheme to a retiring incmaheat 
sad nis aaeigns out of the income of^a united benefice while performing the 
duties of ourate of the united benefice is not a benefice with cure of souls tntiuB 
stst. (1311) 18 Eliz. 0 . 20, and may he vslidly mortgagsd by him (dfcAssn v. 
OMMll883),80 0h.D.321). 

(s) Union of BenefioSs Act^ 1860 (23 A 24 Vlct. c. 143), s. 10. 
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SHOT. s. any of the benefices proposed to be united to a perpetud annu^ 
Beneficed rentcharge in favour of, or transferring and annexing them to, some 
Clergy, benefice in, or in the vicinity of, the metropolis having no emn- 
potent provision for its incumbent (/). In order to facilitate a 
union the Ecclesiastical Commissioners may arrange for exchanges 
of advowsons ( 9 ). 


DiBunitlng 
of united 
beneficei. 


1195. If it appears to the archbishop of the province with respect 
to his own diocese, or in other cases it is represented to him by 
the bishop of a diocese, that, from the increase of population or from 
other circumstances, one or more of the benefices of which a 
united benefice consists may be separated therefrom with advan- 
tage to the interests of religion, and upon inquiry he is satisfied 
that the union may be usefully dissolved as respects such benefice 
or benefices, he is to cause in his own diocese a statement of the 
facts, and in other cases a written copy of the representation, to be 
affixed on or near the principal outer door of the church, or in some 
public and conspicuous place in each of the benefices forming part 
of the united benefice, with a notice that any person interested 
may within six weeks show cause in writing against the dis- 
union (h). If no sufficient cause against it is shown within that 
time, he is to certify the inquiry and the patron’s consent, when 
necessary, to the King in Council, who may thereupon make an 
order for separating the benefice or benefices from the united 
benefice, and for declaring the rights of patronage of the several 
patrons, if there is more than one. The order is to be registered 
in the registry of the diocese, and thereupon, if the united benefice is 
then vacant, or if not vacant on the first avoidance thereof, the union 
is to be ipso facto dissolved as regards the benefice or benefices so 
to be separated (t). If the united benefice is full at the date of the 
order, the incumbent may resign the benefice or benefices proposed 
to be separated, to which a presentation or nomination may then 
be made in like manner as if the united benefice had been vacant 
at the date of the order (k). Upon any such disunion a portion of 
the endowments belonging to the united benefice may be assigned 
and attached to each benefice, notwithstanding that such portion may 
not arise or accrue within the limits of, or have originally belonged 
to, the benefice to which it is so assigned and attached ; and the 
charges and outgoings which before the disunion were imposed 
upon the united benefice may be apportioned between the benefices; 
but where there are mortgages, with the consent'of the mortgagees 
under their hands and seals (/)• And where the house of residence 
of the united benefice is inconveniently situated for any of the 
disunited benefices, it may be sold, and the proceeds of sale may 


f) Union of Benefice.? Act, ISfiO (23 & 24 Viet. c. 142), s, 11. 

lUd., 8. 12. 

Pluralities Act, 1838 (1 & 2 Viet. c. 106)^ b. 21. 

Ihid*, SB. 21, 27 ; and as Co the metiopolis, Union of Benefices Act, 1860 
(23 5 & 24 Viet. 0 . 142), s. 30. Benefices united for more than sixty years before 
1 4th August, 1838, are not to be disunited without the written consent of th^ 
patrons thereof (Pluralities Act, 1838 (I A 2 Viot. c. 1T)6), s. 21). 

(k) riuralities Act, 1838 (I A 2 Viot. c. 106), 8. 22. 

(f) 1 hid., BB. 23, 24. 27. 
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b«' ii^plied in or towards tibe erection or porehase of hoosee <4 
reddenoe for the disnnited benefices (m). Beneleed 

Cleq^f. 

SoB-Ssor. 6.— J%A<« and DuKm of Btn^fktd OUrgg. 

(L) Ourfl qf Soul$^ 

1196. The bishop has the general cure of sools throughont the iBenmbiat 
whole of his diocese (n), and has the right accordingly personally to ondn the 
officiate at pleasure in any church within it. But he cannot 
exercise this right by deputy ; and, rabiect to it, an incumbent eoaiR in hie 
has the exclusive cure of souls within his parish, and no other putoh. 
clergyman has any right publicly to officiate or perform clerical 
mimstrations witmn the parish without his consent (o), except 
where the necessity for his consent has been abrogated by statutes 
or by arrangement, or has been forfeited by some default on his 
part(p). All parochial duties are committed to and imposed upon 
him,' and all fees and emoluments arising from tiie performance 
of those duties belong to him (q). Except where it is dispensed 
with by the Church Building Acts and New Parishes Acts ^), his 
consent is necessary to the erection of any chuwl of ease or other 
public chapel or church within his parish («). He has the nomina- 
tion of the minister to serve in any chapel of ease in his parish (t), and 
all the offertory money collected in any snoh chapel is at the 
disposal of himself and the churchwardens of the parish (<t). 

U97. An incumbent has the ri^ht, without any licence from the Bight to 
bishop, to perform divine service in any consecrated building within 4 
his benefice, but he requires a licence to do so el^where in the 
parish (b). Subject to this legal requisite, he, or in case of his 
non-residence the curate in c^rge, or any person authorised by 
them respectively, may hold and conduct a congregation or assembly 
for religious worship anywhere within the parish (c). 


(m) PluraUties Act, 1838 (1 & 2 Viet, c, 106), a. 25. 

(n) Watson, Clergyman’s Law, 4tb ed., p. 38 ; Portland {Duke) v. Bingham 
(1792), 1 Hag. Con. 157, 161 ; see note (o), p. 442, ante. 

{o)'Ol€rke d. Brin v. Death (1669), I Mod. Rep. 11; Portland (Duke) v. 
Bingham, eupra, at p. 161 ; Carr ▼. Mareh (1814), 2 Fnillim. 198, 206 ; Famworth 
V. Cheiter (Biehop) (1825). 4 B. & 0. 556, 668 ; NeebiU v. Wallace, [1901] P. 854. 

( ©) MacAUieter v. Bocheater (Pu5qp) (1880), 5 0. P. D. 194, 203. For oases of 
dexault, see pp. 614, 626, 640—^3, poet. 

It) Moyaey v. HiUeodt (1828), 2 Hag. Boo. 30, 48. 

(r) See note (fl» P- 444, ante. 

{$) Portland {Duke) v. Bingham, iupra; Blue v. Wooda (1831), 3 Hag. Eco. 
48A 509 ; MacAUkter v. EochetUr {Biahop\ wfpra, at p. 204. 

(t) Dkeon r. Kerahaiw (17661, 2 Amb. 528 ; Portlandll)vke)y. Bingham, aupra; 
Moyaey v. HUlcoat, aupra ; BHaa t. Wooda, aupra. 

UyDmodall v. HewiU (1863)^ 10 L. T. 823 ; Magee v. Caahel {Biahop) (1846), 
9 1. Eq, B. 319. But the ineumbent and chapelwardens of a chapel to which a 
district cbapelxy is attached have not the dii^osal of the offertoir money 
collect^ at an unconseoiBted chapel situate within the chapelry (Mddsif v. 


f, jjingnam, aupra; m%aa v. rroone o rtag. xmo. 

r. EochetUr {Biahop), tiwra, at p. 204. 

» (17661, 2dmb. 528 ; Portland\l)vke)y. Bingham, aupra; 
fa ; BHaa t. Wooda, aupra. 


(e) liberfy of Bc^ous Wor^p Act, 1656 (18 d 19 Yiot. o. 86), 1 (9)» 

Pretiouidy to this Act it iw against eocMsstacal law to preach in an uheUnse* 
crated placo {Pinoh v. HarHa (1702), 12 Mod. Bop. 641 , par Holt, Oo3,\, 


R.L.--ZI, 



610 


EocLisiASTiCAt Law. 


SacT. 9. 
Beneficed 
Clergy. 


Must reside 
on benefice 
and in house 
of residence 
thereto. 


(ii.) BeMmee. 

U98. It is the duty of an incumbent to reside on his benefice, 
or, if he holds two benefices, on one of them, and in the house of 
residence, if any, belonging thereto (d). If, without a licence tor 
non-residence or legal exemption from residence (^), he absents 
himself therefrom for upwards of three months at one time or 
different times in any one year, he is liable to forfeit one-third of the 
annual value of the benefice, it the absence does not exceed six 
months ; one-half, if it exceeds six months ; two-thirds, if it exceeds 
eight months, and three-fourths if it lasts for the whole year (/). 


S ) Butler and QoodaU'e Case (1598), 6 Oo. Eep. 21 b ; Wilhinaon v. Allot (1776), 
wp. 429 ; Wrtffht v. Legge (1815), 6 Taunt. 48 ; Wright v. Flamanh (1815), 
ibid., 52. Where an incumbent holds two benefices, one of which has, while the 
other has not, a house of residence, he may reside within the latter (Wynn v. 
Smilhiea (1815J, 6 Taunt, 198). An incumbent is so called from nis being 
incumbent or ailigently resident on the benefice (Co. Litt. 119 b). 

(«) The foUowing persons, having a single benefice with cure of souls, are 
exempt from the penalties for non-residonoe : Heads of colleges and halls 
in the Universities of Oxford and Cambridge, the warden of the University of 
Durham, and the headmasters of Eton, Winchester and Westminster schools 


(Pluralities Act, 1838 (1 & 2 Viot. c. 196), s. 37). The following are exempt 
from penalties for non-residence during the time when they are actually 
discharging the duties of their ofiice, and may count that time as residence : 
Doans of cathedral or collegiate churches ; professors and public readers in 
either of the three above-mentioned universities; royal chaplains, chaplains 
of archbishops and bishops, and chaplains of the House of Commons ; 
incumbents serving as chancellors or commissaries of a diocese or as arch- 
deacons ; deans, suMeans, priests, and readers in the Chapels Boyal ; preachers in 
' the Inns of Court or at the Bolls; the provost of Eton, the warden of Winchester, 
the master of the Charterhouse, and the principals of Saint David^s College and of 
King’s College, London (ibid., s. 38). Prebendaries, oanons, priest- vicars, vicars 
(ihoral and minor canons of cathedral and collegiate churches, and fellows of 
Eton and Winchester, who reside and perform the duties of their office during 
the proscribed time, may reckon that residence as residence on their benefice. 
But. they must not be actually absent from their benefice for more than five 
montliH ill any one calendar year, except that whero the year of residence in the 
cathedral or collegiate church or college commences at some other date than 
January Ist, and they keep the periods of residence required in respect of their 
ofiice for two succossive years in whole or in part in one calendar year, they 
may account such residence, although exceeding five months in the calendar 
year, as if they had resided on their benefice (ibid,, ss, 39, 120). 

(/) Pluralities Act, 1838 (1 & 2 Yict. c. 106), s. 32 ; see ss. 10, 114, 118 — 121, and 
pp. 61 2, 6 13, A suit can only be brought in respect of penalties or forfeitures 

for non-residence iiicurred subsequently to 1st January in the year immediately 
preceding the year in which the suit is oommeuced. It can only be instituted 
in the consistory court of the diocese in which the benefi.^ is situated and by a 
person authorised under the hand and seal of the bishop ; and the bishop may 
direct that the penalties or farfeltures recovered in the suit, so far as not 
xemitteif in whole or in part, shaU be applied towards augmenting or improving 
the benefice or the house of residence or other buildings or appurtenances 
thereof {ibid., ss. 114, 118). The suit is a civil proceeding {Bltui v. Backham 
(1646), 5 Moo. P. 0. 0. 305 ; Backham v. Block (1846), 9 Q, B. 691). Strict 

f ^rool ot the admission of the incumbent is not necessary to anstain it 
Bevan ▼. Williama (1776), 3 Term Bep. 635, n. (a)). Where an archbishop 
or biahop after prooeedit^c -by monition for a penalty for^ non-residence 
exceeding six months rexniie the whole or any part, me Khig in Oouncil 
in case of such remission by an archbishop, and t^ archbishop in case of such 
rmiision'by a bishop, is to be informed of the remisaioa and may allow or 
disallow the same in whole or in pfirt (Plundities Act, 1838 (1 9b 2 Vict» c. K^i 
a. 57). A house provided by Queen Anne’s Bounty for a fow benefice outam 
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1199. Wh^re a benefice has not a house, or noAtiiouBdi of residenodi 
the bishopy on the written application of the incumbent, may^ Bemfieed 
by licence, permit him to reside in some specified fit house, 
although not belonging to the benefice, for a specified time not laM&oe to 
exceeding the end of the calendar year next after that in which the restde in 
licence is granted, and may from time to time renew the licence ; 
but the house must be within three miles of tiie church, or within 
two miles, if the church is in a city, or market or borough 
town(^). 


1200. Upon a petition by an incumbent stating certain prescribed Liceooo for 
particulars, the bishop may grant to him a licence to reside out of 
the house of residence, or out of the limits of his benefice, or out 
of the three or two miles limit above mentioned, (1) if he is pre- 
vented from^ so residing by any incapacity of mind or body(fc); 

(2) if there is no house of residence, or the house is unfit for his 
residence from some cause other than his own negligence, default, 
or other misconduct, and he keeps the house of residence, if any, 
in good repair, and two neighbouring incumbents with the rural 
dean certify that no bouse, convenient for his residence, can be 
obtained within the parish or within the throe or two miles 
limit above mentioned ; (3) for a period not exceeding six months, 
renewable only with the permission of the archbishop, on account 
of the dangerous illness of his wife or child residing with him ; 
and (4) for his residence in a mansion or messuage of his own 
within the parish, provided that he keeps the house of roHidencet 


the limits ol the beneSco, if approved by the bishop, is to be deemed the house 
of residence belonging to the benefice [ihid,^ s. 34) ; and whore there is a rectory 
appropiiate or impropriate, the residence of the vicar or perpetual curate in the 
rectory house is a legal residence, provided that the house belonging to the 
vicarage or peTpetnal curacy is kept in repair to the satisiVctiou of the bishop 
{ibid,, a 35). Moreover, the widow of a deceased inouxnbo. t may ocoimy the 
house of residence belonging to the benefice for two months after his decease 

i ibid,, e. 36) ; and an incumbent is not liable to a penalty for not residing in the 
louse of residence while it is occupied by a tenant to whom it has been let in 
good faith {ibid,, s. 60). But an ag^reement for the letting of a house of residence 
m -which ^e incumbent of the benefice is liable to be ordered by the bishop to 
reside, or which is liable to be appointed by the bishop as a residence for a 
curate, or of the buildings, grounds, or necessary appurtenancos thereof, must be 
in writing and must contain a condition for the avoiding thereof upon a copy of 
the bishop's order or appointment being served on the occupier or left at the 
house ; and a person wno after such service continues to hold such house, 
buildings, grounds, or ^purtenances beyond the day specified in an order or 
appointment by the bishop, forfeits the sum of 40«. for every subsequent day 
during which, without the written permission of the bishop, he vrilfuUy 
continues to hold the same ; and the incumbent or curate named in the 
order or appointment may obtain summary and, if neoessory, forcible possesnion 
of the premiaes under a warrant of a jurace of the peace* But a tenant in 
pos 8 ei£n under a verbal agreement, or under an agreement not containing the 
prescribed condition, may recover damages lor being tiimed out of poBsession 
mm the person with wlmm the agreement was entered into {Und,, s. 69), 

(p) PluialitieB Act, 1838 fl A 2 Viot. e. 106), ss. 33, 45-^-51, Where a benefice 
has no house ol residenoe, too lioenoe of the bishop is not requisite to enable the 
iueombent to reside in a partioular houae within ^ b enefice v« SnbiihUi 

(1815), 6 Taunt. 198, 199). 

(5) 8camm«l v. WiUd (1799), 3 £ 19 . 29. < 
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Enforcement 
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of tho bmofioe in good repair. In ease of aaj ioeh liAeacA 
refused, an appeal lies within one month to the ardihi8hop(i). 

The bishop may grant a licence to an incumbent to xedde 
oat of the limits of his benefice in other snitable cases, bat sn^ 
licence will only be valid if and so far as it is allowed by &e 
archbishop (k). 

No licence for non-residence continues in force after the 81st of 
December of the year next after the year in which it was granted (I). 

A licence for non-residence may be revoked by the bishop 
after the incumbent has bad an opportunity of showing cans* to 
the contrary, or by the King in Council ; but an appeal from 
any revocation by the bishop lies within one month to the 
archbishop (m). 

1201. An incumbent who is non-resident with the licence of the 
bishop cannot, without the bishop’s permission, resume the duties 
of his benefice before the expiration of the period mentioned in the 
licence ; and, if non-resident for more than twelve months during 
that period, cannot interfere with the discharge of the duties of the 
benefice intrusted by the bishop to a curate or curates (n). 

1202. The bishop must send yearly in January to every 
incumbent in each diocese certain prescribed questions as to his 
residence and service, and must make yearly, before 25th March, 
returns to the King in Council of the resident and non-resident 
incumbents in his diocese and of the substance of the answers 
•received to the questions (o). 

1203. Where an incumbent is non-resident without a licence or 
legal cause of exemption from residence (p), the bishop, either 

of or after proceeding for the penalties for non-residence, may issue 
a monition to him to proceed to and reside on his benefice and 
perform the duties thereof, and to make a return to the monition 
after a period of not less than thirty days, and, in case of no return 
or an unsatisfactory return being made, may issue an order 
requiring him to proceed and reside within thirty days. If the 
order is not complied with, the bishop may, subject to an appeal to 
the archbishop, sequester the profits of the benefice until compliance 
or proof of sufficient reasons for non-compliance (q). If an incumbent 


(t) PluralitiM Act, 1636 (1 & 2 Viot. o. 106), as. 43. 46-^51. 

(*) Ibid., SB. 44—01. 

(I) Ibid., 8. 46. 

{m)*lbid., BS. 49—01, 

(») Flunlitaes Acts Amendment Act, 1885 (48 & 49 Viet c. 54), b. 12: see 
p. 640 , poit, 

S Pluralities Act, 1888 (1 & 2 Viot. o. 106), as. 52, 63, Sched. I. 

) Imprisoninent for a onme is not a cauBe of exemption [JSx part^ 
Har^ (1848), 12 Q. B. 488; Be Bartlett (1848), 3 Exch. 28. 33). 

( q ) nwaUtieB Ao^ 1838 fl ft 2 Viot o. 106), bb. 64, 66, 112, 113. Snbjeot to 
the eppe^ mo deoiBOD m to the reasons fat non-reaidenoB >e^ with me otshop 
(Ro mtpra). Tho monition need not be preceded by a citation or other 

wa^g (Serifett v. Kmaaed (1853), 2 E. ft B. 771). But beftse aeauestnlaon 
ia iMued tiie moumbent mniit be allowed an opportonify of ahowino eaiiae 
againat it; and the inatnutieiit of aequeatration ^ould recite the deU^neDcy 
in xeQ»eol of which it mam {Bonoimt p. JBnhm (18fi0}a 16 Q* B. 166, ExT Ob.)- 
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attar % monitioa or order to reside on hit henefioe begins tb 
reside and within twelve months thereafter wilf ally absents hunsdf 8siuiii||| 
fnmi his benefice for one month together or at several times, the dew* 
bishop, subject to the like appeal, may issue sequestration without . 
any other monition or order, and may repeat the prooesa as occa- 
sion may require (r). 

(iii.) EccltiiuMiical Duties. 

1204. An inoambent is bound, by himself or an assistant or nutteiot 
substitute, regularly and duly to perform divine service on Sundays incumbont. 
and holy days in his benefice (s), and to supply to the parishioners 

the rites and o£5ces of the Church as and when lawfully reqnuired 
by them (a), and to perform within his benefice all the duties 
the performance of which was solemnly promised by him at his 
ordination (6). 

1205. The bishop has express power to intervene to enforce on Bishop may 
the part of an incumbent the regular and due performance of 

divine service on Sundays and holy days (c), and of all such other 
duties as an incumbent is bound by law to perform, or the 
performance of which was solemnly promised by him at his 
ordination (d), and the performance of which has been required of 
him in writing by the bishop, including, in the case of benefices 
within the four Welsh dioceses and the county of Monmouth, such 
ministrations in Welsh as the bishop directs to be performed (^). 

Where these duties appear to the bishop to be inadequately 
performed in a benefice^/), he may issue a commission of inquiry * 
to six persons, namely, the archdeacon or rural dean, a canon 
residentiary, prebendary, or honorary canon of the cathedral church 

If, however, in response to the monition or order to return into residence, he 
sends an affidavit containing an insufficient excuse, the bishop may issue seques- 
tration after the thirty days without further hearing him utartlett v. Kirwood 
(1853), 2 E. & B. 771). As to the sequestration, see pp. 622 et seq., poet. An 
iccumbent is also liable to suspension for non-residence {Pav ,'t v. J7fad (1728), 

2 Lee, Appendix, 566). As to deprivation in case of continued or repeated 
sequestration, see p. 536, ante. 

Jr) Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 56. The bishop may, if he 
thinsB fit, issue another order [Bonaker v. ICvana (1850), 16 Q. B. 162, Ex. Oh.). 

(•) See pp. 657, 661, post. • 

(a) Oanones Ecclosiastici (1603), 68 ; Argar v. Uoldsworih (1768), 2 Lee, 515 ; 

Kmp V. Wickes (1809), 3 Phillim, 264, 274 ; R v. James (1860). 3 Car. & Kir. 

167; 2'wJcniss v. Alexander (1663), 32 L. J. (cn.) 794, 800. 

(5) Pluralities Acts ASnenoment Act, 1885 (48 & 49 Viet. c. 54), s. 2. For the 
promises made by a priest at his ordination, see note (6), p. 553, arUe. As to 
the restrictions on an incumbent in respect of farming and trading, see 
pp. 557, 568, ante, and as to his exemption from tolls when in the performance 
of his duty and his liability to criticism in resj^ect of his parochial actions and 
sermons, see p. 556, ante. 

(c) See pp. 657 et seq,, post. 

* (a) See note (6), p. 553, ante. 

(e) Plnralitiea Acta Amendment Act, 1886 (48 ft 49 Viet. o. 64), s. 2. A bishop 
camiot in any case require more than one Welsh service on every Sunday in 
mdk (iie) chuTch or chapel of ease situated in any of these benefit, and due 
proviso must be made for the Englidli«apeeking po^n of the population 
{ibid.). The word ** such in the Act is proMbly a clerical error for ‘ * each” 

(/) In the four Welsh ^ooeaea impermiOt knowledge of the Welsh mguaj^ 
on the port of the incumb^t is a sufficient gpround for deciding that tpe duties 
are inao^uately performed (Pluralities Act, 1838 (1 ft 2 Viet. c. 106), s. 105). 
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laoT. s. of the diocese, elected by the cathedral body, a benefioed elergymaa 
Benefloed elected from among tbemselvee by the beneficed clergy of &e 
Cler^. urchdeaconry, and a lay justice of the peace of the county, and 

two other iaymen, being either such jnstices or barriateri oc 
solicitors of at least ten years’ standing, nominated respectively 
on the requisition of the bishop by the chairman of the last 
quarter sessions for the county or division of the county in which 
the benefice is situate or the lord lieutenant (g). The incumbent 
of the benefice is to have notice of the bishop’s intention to issue 
the commission, and may within fourteen days nominate an 
additional commissioner, being an incumbent in the diocese or a 
justice of the peace (h). If the commissioners or the majority of 
them report that the duties of the benefice are inadequately 
performed, the bishop may require the incumbent, though resident 
and engaged in performing the duties, to nominate to him one or 
more persons, with sufficient stipend, with a view to being licensed 
as assistant curates, and, if the incumbent fails to make such 
nomination within three months, the bishop may appoint and 
license one or more curates ; but an appeal from the requisition or 
appointment lies within one month to the archbishop (t). 

Appointment 1206. The commissioners may report that the ecclesiastical duties 
o( <mte and of the benefice are inadequately performed owing to the negligence 
t^ib itton In incumbent ; and in case of their so reporting, the bishop, if 

negligence by he thinks the appointment of a curate desirable, is himself to 
Incnmbent, . appoint one or more curates, without requiring the incumbent to do 
so, and may, if be considers it expedient in the interests of the 
benefice, inhibit the incumbent from performing all or any of the 
duties {k) ; but an appeal from the appointment or the inhibition 
lies within one month to the court constituted under the Benefices 
Act, 1898 (1). An incumbent so inhibited is not to interfere with 
or control any curate in the performance of the ecclesiastical duties 
of the benefice; and any right of patronage vested in him as 
incumbent vests, while he is inhibited, in the patron of the benefice, 
or, if the incumbent is himself the patron, in the archbishop of the 
province (m). He is not, while so inhibited, liable to any penalty 
or forfeiture for non-residence ; but the bishop may require the 
curate to reside in the house of residence of the benefice, and may 
assign the house and a portion of the glebe land to the curate in 
like manner and upon the same terms as if ithe incumbent were 
non-resident for four mouths in each year, and as if the curate’s 
stipend were not less than the whole value of the benefice (n). The 

(g) Pluralities Acta Amendmont Act, 1885 (48 ft 49 Viot. o. 64), as. 3 — 5 J 
Benefices Act, 1898 (61 ft 62 Viet. o. 48), a. 8. 

(h) Pluralities Acts Amendment Act, 1886 (48 ft 49 Yict. o. 64), a. 8. , 

(i) PiuroJities Act, 1838 (1 ft 2 Viet. o. 106), a. 77 ; PluzalitieB Acts Amend- 
ment Act, 1886 (48 ft 49 Viot. c.64), as. 3—8, 16. 

(A) Beneficee Act, 1898 (61 ft C2 Viet. o. 48), a. 9. 

(f) Ibid.t n. 3, 9 (6), 11. The procedure on the is regolated Iv tha 

Bonefioee Bales, 1899, it. 17—62, Sohed. I., Bohed.ll., Forma Nos. 17 — 60 
(Statutory Boloa and OideCB Sevif^ Tol. I., Benefice, 'RpgLuid, pp. 12 — 86). 

'■ (m) Bonefloea Act, 1898 (61 ft 62 Viot. o. 48), a. 9 (4). 

(a) JUi., a. 9 (6) ; Bee.pp. 040, 641, pott. 
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inoombent lemaixis liable for repairs, but may retdn out of tiie 
curate’s stipend 8o«di amount in resp^ of repairs during the curate’s 
oooupation, and may have such facilities for executing repairs, as 
the bishop in case of difference decides to be reasonable (o). 

Stjb-Sect. "J^^OhargtB m Bmtftfiu. 

1207. Charges on a benefice, or on any of the property or profits 
thereof, to secure the payment of money, or for any other purpose,^ 
are unlawful and void(p), except such charges as are expressly 
authorised by statute ( 9 ). 

A mortgage by the incumbent of the pew rents of the church of 
a consolidatra chapelry falls under this general prohibition and is 
void (r). 

The charge is void whatever be its form. A lease of the 
benefice or its emoluments granted as part of, or to effect, a charge 
thereon is void («). So, too, is a composition with creditors on the 
terms of the income of the benefice being applied in payment of the 
incumbent’s debts (f). 

The charge alone is void, and not the instrument which contains 
it. Therefore a covenant in the instrument for payment of the 
money is valid (u). 

A warrant of attorney given by an incumbent to enter up 
judgment for debt is void, if declared to be for the purpose of 
securing money charged on his benefice or with a view to 
sequestration being procured (;r). But a judgment against an 
incumbent is not of itself a charge on bis benefice (y), even when 
registered {z ) ; and, therefore, a simple warrant to enter up judgment 
does not constitute such a charge (a). 


( 0 ) Benefices Act, 1898 (61 & 62 Viet. c. 48), 0 . 9 (6). 

(p) Stat. (1671) 13 Elis!. 0 . 20. This Act wae repealed by atat. (1803) 
43 Geo. 3, 0 . 84, s. 10 ; but, so far as it related to charges, was .'eyived by stat. 
(1817) 67 Geo. 3, c, 99, which repealed the repealing Act, while it agam repealed 
parte of the Act of Elizabeth not relating to char^ [Doe d. Bro^ughton v. Oulty 
(1829), 9 B. & 0. 344, 354). Consequently charges on bonefioes made between 
1803 and 1817 were valid {White v. Peterborough (Bishop) (181^, 8 Swan. 109 ; 
Doe d. WiJks v. Bamsden (1833), 4 B. & Ad. 608 ; Metcalfs t. Y^orh (ArchhUhop) 
(1836), 1 My. & Or, 647). 

(q) As to charges which are ao authorised for the purpose of improving the 
property of the benefice, see pp. 766 et sea., post 

E Re Leveeon, Expaide Arrowsmith (iMs), 8 Ch. D. 96, 0. A. 

Shaw V. Pritchard (1829), 10 B- A 0. 241 ; Walthew v. Orafis (1861), 6 

. 1 . 

(<) Akhin v. ffopkins (1834), 1 Bing. (k. 0.) 99. 

(u) Mouys V. Leake 0799), 8 Term Hep. 411 ; Faircloth v. Oumay (1833), 
9 Bing. 622 ; Sloaruf v. Packman 11 M. & W. 770. 

(») Fligld V, Salter (1831), 1 B. A Ad. 673 ; Newtand r. Wafftin (1832), 9 
Bing. 113 ; Baltmarshe v, Hetaett (1834), 1 Ad. A El. 812 ; Long v. Storie (1849), 
•3 Be O. A Sm. 308. 

(y) CoHk V. Warrington (1833), 6 B. 4 Ad. 447; Bake v. Brothers (1864), 
2 Sm. A O. 609. 
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1208. A pension granted to a retiring incumbent under the 
Incumbents Besignation Act, 1871 (6), is a charge on ^ revenues 
of the benefice (e). 

1209. An incumbent, Tritb the consent of his bishop and patron, 
may grant an annual sum in perpetuity to and for the benefit of the 
incumbent of a chapel of ease or parochial chapel, or district 
church or chapel, or chapel having a district assigned thereto, 
being within the limits or the original limits of his benefice, or 
having part of its district within the limits of his benefice, whether 
the church or chapel is within such limits or not, and may charge 
this annual sum on all or any part of the lands and profits of his 
benefice. Where contiguous pa^s of several parishes are united into 
a separate and distinct district and are constituted a consolidated 
cbapelry, the incumbents of the several parishes may make and 
create similar grants and charges in favour of the incumbent of the 
consolidated chapelry. Any part of the lands and profits charged 
may afterwards be released from the charge by the incumbent of 
the church or chapel benefited by the charge, with the consent of 
his bishop and patron, provided that sufficient lands or profits 
to be a security for the charge remain unreleased (d). 

1210. Where under the Union of Benefices Act, 1860 (c), benefices 
within the metropolis, as defined by that Act, are united by an 
Order in Council confirming a scheme of the Ecclesiastical Com- 
missioners, provision may be made for subjecting specific parts of the 
‘revenues of the united benefice to a perpetual annual rentcharge 
in favour of some other specified benefice in the metropolis or in 
the vicinity thereof (/). 

Stjb-Sect. 8 . — Sequestration of Benefices, 

(ij Nature and Occasions of the Process, 

1211. Requestration of a benefice is a process issued by the bishop 
or other ordinary, or by an ecclesiastical court, whereby the profits 
and income of the benefice are ordered to be taken by one or more 
persons, who are called sequestrators, and to be applied in the 
manner required by the circumstances of the case, care being taken 
that the duties of the church are provided for out of them (^). It is 

Jtamsikn (1838), 7 Ad. & El, 89B ; Hendry v. Price (1839), 7 Bowl. 753; Bishop 

Hatch (1839), i5ui., 783. Ab to charges, see also p. 765,po«f. 

(5) 34 & 35 Viet, c. 44, 

(c) I hid,^ 8. 10. See pp. 629 d seq,, post, 

(o) Augmentation of Bonoficee Act, 1831 (1 & 2 Will. 4, c. 46), 88. 21 -’27 , 
Obnreb Building Act, 1836.(1 & 2 Viet. c. 107), a. 14 ; Augmentation of Bene' 
fioee Act, 1854 (l7 & 18 Viet. c. 84), bs. 1,3, o — 7. Iliese enactmentB did not 
atathorise a grant or charge for the benefit of a chapel of ease situate within a 
divtsioii which under the proTisions of the Church Bmlding Act, 1618 (5^ ^ 
Geo. 3, 0 . 45), was intenoed to become a distinet pariBh (Augmentation of 
Beuefioee Act, 1831 (1 A 2 Will. 4, c. 45), 8. 22). 

(ff) 23 A 24 Viet. c. 142. 

(/) /5W.,b. 11. 

[g) Bum, Ecclesiastical Law, Vol. HI., pp. 688 e( seq, ; Arhuckle v. Coudnn 
{180'3\ 3 Boe. A P. 321, 328. The word sequestration *’ properly means the 
setting nf^ide of a thing in controTersy from the pos se s si on of both of the 
parties contending for it fTsnnsi de la ijey, p. 509 / Ayl- Por. 498). 
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iflsaed either for the reoorery of a debt from titte iueambenii w 
on his bankm^to;^, or in the course of proeeedings against him 
in an ecdesiastical court, or during a vacancy in the benefice, or in 
certain oases of default by the incumbent. It may be issued where 
the incumbent is a lunatic or of unsound mind(k). 

(ii«) Sequestration for Debt or on Bankruptcy » 

1212. Sequestration is the le^al means by which the creditors of an 
incumbent can obtain satisfaction of their debts out of the profits of 
his benefice (i). It is obtained by a writ of fieri facioLs de bonis eccle- 
siastids or a writ of sequestrari facias de bonis ecclesinsticis {k) suedi 
out of the court in which a judgment or order has been obtained for 
payment of the debt, after a writ of execution has been issued to the 
sheriff and the sheriff has made a return that the debtor has no 
goods or lay fee out of which the debt can be satisfied, but that he is 
incumbent of a benefice named in the return (0* The writ can be 
issued in an action in the Chancery Division of the High Court 
where the defendant has been attached for non-payment of a sum 
which be has been ordered by the Court to pay, and non est inventus 
has been returned to the attachment, and the ordinary writ of 
sequestration has been thereupon issued, and the return has been 
made to it that the defendant has no lay property, but is incumbent 
of a benefice named in the return (m). The writ is admissible in 
evidence, although the judgment roll contains no entry of its 
having been awarded (n). It must not be issued for a sum* 
exceeding the amount of the debt due (o). 

1213. The writ is directed to the bishop and commands him to 
enter into the benefice and church and take and sequester the 


Ex parte Uaetings (1807}» 14 Yes. 182. 
i) 2 Co. Inst, 4 ; Arhuckle v. Cowtan^ supra,^ 


Without sequestration there 


can be no apfpointment of a receiver of the profits of the ben ^fioe (Mt (hirdy v. 
Chicheater (1887), 2 Jo. Ex. Ir. 358). A lUdgment against ar incumbent does 
not in itself create a lien on his benefice [Wise v. Beresfard (1843), 3 Dr. & War. 
276). 

(it) In former times there was also a writ of levari facias {^non, (1552) Jenk. 
206, 207 ; suh mm, Henslow v. Salisbury {Bishop) and Keblt (1552), 1 Dyer, 76 b ; 
3 Bl. Com. 417, 418), but it was aboli^ed by the Bankruptcy Act, 1883 (40 A 
47 Vidt. 0. 62), s. 146 (2). 

{1) E. b. 0., Ord. rr. 3—6, ^pendiz H, Forms Nos. 5, 6, 7 (Statutory 
Hulesand Orders Bevised, Yol. XIL, Supreme Court, England, pp. 169, 353, 
354). A writ for sequestration cannot properly issue until the sheriff has 
returned nulla bona to the wnt of execution {Babbitts v. Woodward (1869), 20 
L. T. 693, 778). If it issues previously, it is irregular and may be set aside on 
an application for the pmpose made wimin reasonable time {Bromage v. Vavghan 
(1862V7 l^oh. 223). The name and situation of the benefice must be stated 
in the return {E. v. Powett (1836), 1 M. ft W. 321). 

(m) Alien v. WilHaims (1864), 2 8m. ft G. 466. Where a defendant in an 
aonon for debt was incumbent ^ two benefices in different ootmties, but in the 
same diocese, and writs of special capias uUagatum were iseued against him to 
the sheriifo of the two counties, to which xetums were made that he had no goods 
or chattels or lay fee but was incumbent of the several benefices, one role and 
one writ of sequestrari facias were granted In respect of both {R. ?. Si/ad (1631), 
1 Or. ft. J. 369 ; S. 0. sub nom. Be Hinds (1681), 1 Tyr. 647). 
fn) Pads T. Tarpky (1839), 9 Ad. ft £SL 
(o) BrUten v. Wait (1832), 3 B. ft Ad. 916. 
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8. same into his possession, and hold the same until he has levied tisie 
Bauefioed debt, and incidental damages, costs and charges, out of the profits 
Clergy, thereof, and to make a return of the amount levied on a given 
date (p). On its delivery to him, he issues a warrant of sequestration 
to a person named therein as sequestrator (q), which is published by 
being affixed on or near the door of the church or churches in the 
benefice (r). But the bishop is personally responsible for the 
execution of the writ, and for any wrong done by a sequestrator ; 
and the sequestration is merely a direction by the bishop to his own 
agent to do what the court has ordered him to do (s). Possession 
is taken, and the property is bound, from the time when the warrant 
is issued and the sequesti'aior appointed, but publication is 
necessary to give priority against conflicting rights (t). After the 
warrant has been issued, the creditor cannot require the bishop to 
hand the writ back to enable him to indorse a claim for interest 
upon it (a). 

Several 1214. As between two writs of sequestration against the same 

■eqnestra- benefice, the bishop, in the absence of a direction of the court to the 
contrary, must issue his warrants of sequestration under them in 
the order in which they are delivered to him, and not in the order of 
their teste (a). But where several judgments are entered against an 
incumbent, and writs of sequestration are granted in aid of them, 
the court can require the bishop to issue sequestration in the order 
in which the judgments are entered (6). Where a benefice is under 
< sequestration at the suit of a judgment creditor, a subsequent 
judgment creditor who has takeu out sequestration can obtain in the 
Chancery Division of the High Court an account of the surplus 
profits in the hands of the first sequestrator, and an order for 
payment of his debt thereout (c). 

Contiimance 1216. A writ of sequestration is a continuing execution, and 
of a Bcqueg- remains in force without reference to the date on which it is 

nominally returnable, until the debt and costs to be levied under it 
are realised, or until the bishop is ruled to return it, in which case 

(;j) -Angn. (1662), Jenk. 20 G, 207 ; Harding v. Hall (1842), 10 M, & W. 42, 62, 
63 ; E. 8 . 0., Appendix H, Forms Nos. 6 , 6 , 7 (Statutory Eules and Oiders 
Bovlsed, Yol. XlL, Supreme Court, England, 353, 354). 

( 9 ) For forms of the warrant, see Cbitty’s King’s Bon^ Forms, Idtb ed., 
pp. 684, 687, and Lawrence v. Edwnrda, [1891] 1 Ch. 144, at pp. 146, 146. 

(r) Parish Notices Act, 1837 (1 Will. 4 & 1 Viet. c. 4^, ss. 2, 4 . Before that 
Act it was read in church (Watson, Clergyman's Law, 4th ed., p. 308; Bum. 
Ecolesiastical Law, Yol. III., p. 696). The warrant is sometimes itself called a 
writ. Tke bishop either names one or mox-e sequestrators himself, or granti^ 
the sequestration to the iierson or persons named by the party who obtainetl 
the wnt (Bum, Eoclesiastioal Law, Yol, III., p. 600). 

(a) Harding v. Hally supra^ The bishop is responsible to the oreditor for the 
amount .levm under the ^oastration ; and the oreditor has a ri^ht to an • 
account in respect of it against the bisb^'s legal personal representatives after 
his death IHvgg v. Garrett (1649), 12 I. Fq. B. 569). 

{t) Doe a. Morgan v. Bluck (1813), 3 Camp. 447 ; Bennett v. ApperUy (1827), 

6 B. & 0. 680, 634 ; Waite r. (1834), 1 Cr. M. A B. 607. 

I y) WoBtkim V. Tarpley (1847), 6 Dow. & L. 226. 
l a) Siurgie v. London {Biehhp) (185D» 7 E. A B. 642. 

I 6 ) B. Y. London {Biehop) (1822), 1 Dow. & By. (x. B.) 486» 
l ej Ouddington v. (1818), 2 Swan. 174. 
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11m retara puts an and to the writ. If the bishop to whom the writ 6w)s.s. 
is directed dies daring its oontinuanoe, his sueoessor is bound to Benabed 
retarn it (d). Where a sequestration is granted to levy tdie amount of 01attr> 
a mortgage debt, and the mortgaged property is foreclosed mi sold 
for a sum not sufficient to satisfy the debt, the sequestration will 
not be set aside, but will continae for the levy of the balance («). 

The sequestration need not be published before the day on which 
the writ is nominally returnable (/). Until the full amount is 
levied, the return of the writ should not be moved for, but an 
account should be demanded from the bishop from time to time as 
to the amounts which he has levied (y). If the bishop returns the 
writ before the execution is satisfied, it will be sent back to him to 
take the return off it and to certify instead what has been done 
under it (h). The sequestrator ought to make payment to the 
creditor at the earliest possible moment (t). 

1216. The usual allowance to a sequestrator is a commission of Allowsnea ot 
5 per cent, on the gross amount of profits collected by him. Ho •equcstrstten. 
may be allowed the expense of audit dinners and payment of the 

rates on the bouse of residence while in the occupation of a curate 
in charge, if these items are at the time knowingly acquiesced in by 
the incumbent (A;). 

1217. A receiver may be appointed where the right to the Appointment 
sequestration is disputed (/), and on the application of a second of receiver, 
incumbrancer where a third incumbrancer has obtained seques* 

tration (m). A receiver can also be ajipointed in an action in the 
Chancery Division of the High Court, instituted by a mortgagee of 
tithe rentcharge against an incumbent and a creditor who has 
obtained sequestration (n). 

1218. If, during a sequestration in pursuance of a writ, the Beqaeetretfon 
incumbent is suspended and a seqnestration is issued under the •apeneded. 
suspension, the suspension deprives not only the incumbent, but 

also his creditors, of any right to the profits of the 1 enefice, and the 
second sequestration accordingly overrides the first (o). 


1219. The retarn to the writ must not only set forth accounts ot B«tam to 
the sums received, but must also state that no other sums have been 

(d) Martk T. Fawcett (1796), 2 Hy. Bl. 682; Phillipe Berkeley (1836), 6 
Dowl. 279; Phclp* v. Sf. Jahn (18,55), 10 Excb. 896. 

(e) Loi>g V. irmume (1872). 26 L. T. 878. 

?/) Hennett v. Aritrley (1827), 6 B. & C. 6.30. 

[gSMarth v. Faiim-tt, tujtra. The incumboiit cannot inatitute an action in 
the Chancery Divittion of the High Court for an account, a« it ia a matter for 
the court out of which the writ of sequestration has issued ( WUluimt v. Jnmey 
(1870), 23 L. T. 100). 

(A) Jh'enry V. Eyre (1831), Ale. ft N. 34 ; Alderton v. Bt. Avhtm (1840), 6 
M. ft W. 150. 

(0 Be Sandert v. Penkm (1869), 1 L. T. 64. 
m I hid. 


(f) Silver T. Ifanoieh (Bithop) (1816), cited 3 Swan. 112, n. A receiver of Qm 
proSts of a benefice will not be appointed where no sequestration bos tssusd 
\MeCwr^ r, Chieheeter (1837), 2 Jo. Ex. Ir. 868). 
fm) T. PeterAornoyA (iBtsAop) { 1818),.3 Swan. 109 . 


(m) White T. PeUrbaremyh {Biehop) (1818), .3 Swan. 109. 
in) Keemy v. Cummitig (1841), Fi. ft X. 821, 

(o) BtuOer v. OreMwell (1850), 14 d. B. 826, 830. 
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. $wer. 8. received by the bishop tinder the sequestration (p ). A bishop who 
iBeneftoed has succeeded since the issue of a writ of sequestration can only be 
Clergy. called upon to return what has been levied since he came into office ; 

and when the creditor’s solicitor in the cause has been changed/the 
bishop cannot be called upon to make a return until the order for 
tiie change has been served upon him (q). On the application of the 
incumbent the court will refer the accounts to a master to ascertain 
whether the deductions contained in them ought to be allowed (r). 
But when the accounts have been filed and the writ paid off, the 
incumbent cannot, some years afterwards, require the bishop to 
certify what has been done under the writ (a). 

Bankruptcy 1220. If a judgment creditor who has obtained a sequestration 
bankrupt, his trustee in bankruptcy succeeds to his rights 
under the sequestration (t). 

Where the incumbent of a benefice becomes bankrupt, the trustee 
in bankruptcy may apply for a sequestration of the profits of the 
benefice (a). 

Sequestration 1221. Where a benefice is sequestered under the bankruptcy of 

ruptey'oMhe incumbent, the bishop may, if he thinks fit, appoint to the 
iuoumbent. incumbent such or the like stipend as he might by law have 
appointed to a curate licensed to serve the benefice in case the 
incumbent had been non-resident (/>) ; and the sequestrator is to pay 
the stipend so appointed out of the profits of the benefice to the 
incumbent, by quarterly instalments, while he performs the duties 
‘of the benefice (c). And where, either on the bankruptcy of an 
incumbent, or under a judgment recovered against him, a seques* 
tration of his benefice issues and continues for six months, the 
bishop, after the expiration of such six months and so long as the 
sequestration continues, is to take order for the performance of 
the services of the church of the benefice, and may appoint and 
license for that purpose one or more curates or additional curates, 

(y)) Elchin v. lIopkin$ (1838), 7 Bowl. 146. 

M FhUlipB y, Berkeley (1836), 5 Dowl. 279. 

[r) Batoiofi t. Symonds (1848), 12 Q. B. 880 ; Morris v. Ph^ps (1850), 4 Bxeb. 
SOt*). The iDCumbent cannot obtain an account against fke judgment creditor 
and the sequestrator by proceedings in equity {WiUiaTM v. Ivtmey (1870), 23 
L. T. 100). 

(«) Billing v. HU Auhyn (1861), 7 Jur. (k. b.) 775, . 

it) Re IvesoUf £Jx parte Hall (1835), I iWc. 87. 

(a) See title BaincBUProY aki> inbolvbnct, Yol. H., p. 189. The profits 
do not vest in the trustee in bankruptcy until eequestration is issued (i/qpib’ns 
T, ClarkP{lS64), 5 B. ft B. 753, £x CbA A sequestration may be issued notwith- 
standing that the inomnbent has obtained an order of msebarge under the 
bankruptcy (ife Meredith, Ex parte Chick (1879), 11 Ob. D. 731, 0. A.) ; and, if 
issued previously, it wffi oontinuo in force while any debts remain to be 
satisfied, in spite of the incnxnbent's obtaining an order of discharge {Be Lau:- 
rence, [1896] V. 244 ; Lawrence v. Adams (1896), 75 L. T. 410). But the official 
reomver wx ama to a relaxation or withdrawal of the sequestration in 
oonsidenitAan of payment of a sufficient sum of money, and a registrar in 
bankruptcy can authorise him to accept the sum {Re Barrati (1906), 22 T. L. B. 
"427). 

{h) See Plumlitiee Act, 1838 (1 ft 2 Viet. c. 106), ss. 83, 85—87 ; Huralitief 
Acts Amendment Act, 1885 (48 & 49 Vict. e. 54), s. 9. 

(c) l^kruph^ Act,^18S3 (46 ft 47 Viet o. 62^, s. 52 (2), (4). 
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M the Cftse may require, with sueh itipeod in Moh ease, specified ha MW. a . 
the lioenoe, as the bishop thinks fit. Every snoh stipend is to ^ fieaW||sd 
paid by the sejiuestrator oat of money coming to his hands under {Reiifir. 
the seqaestration, so long as it oontmoes, in priority to all sums 
payable by virtue of the bankruptcy or the judgment under which 
the sequestration has issued, but not in priority of liabilities in 
resist of charges on the benefice (d). Where any such seqaes- 
tration continues for more than six months, the bishop, if it appears 
to him that scandal or inconvenience is likely to arise from the 
incumbent continuing to perform the services of the church while 
the sequestration continues, may, after the expiration of such six 
months, inhibit the incumbent from performing any services of the 
church within the diocese daring the continuance of the eeques* 
tzation, and be may at any time withdraw such inhibition (s). 

(iii.) Sequ^ration Ai Procetding» in Ecete»ia>tical ConrU. 

1222. Where a spoliation is brought in an ecclesiastical court On » ipolto. 
to try which of two clerks presented to a benefice is the rightful 
incumbent, a sequestration will be granted, on the application of 

either of them, to the churchwardens, or some other sequestrator, 
to collect the profits and keep them for the use of the clerk who 
shall be found to have the right to them (/). 

1223. Where an incumbent is punished with suspension ah officio On mujaeuion 
et heneficio, he loses, during its continuance, the right to the profits eeneunir* 

of the benefice ig). The court will direct sequestration of them’, 
and the sequestrated profits belong to the bishop, who must, either 
in his own person, or by a substitute paid out of the profits, 
discharge the duties of the benefice daring the suspension (A). 

The sequestration is enforceable by the bishop and not by the court 
which has directed it (i). 

1224. Seqaestration will not ordinarily be issner* by an ecolesias- After 
tical court, until a monition to show cause against it iias been decreed moalUoa. 
and the incumbent has failed to appear or to show cause (y). 

1226. Where the incumbent of a benefice is found guilty in on BuepeuiioB 
proceedings against him for unlawful trading or dealing and is for vnUwfnl 
sentenced to be suspended, the bishop, daring such suspension, is 
to sequester the profits of the benefice, and may in his discretion 
order the applieatfon of the sequestered profits, after deducting the 
necessa^ expenses of serving the cure, either in whole or in such 
proportions as he thinks fit, first in payment of the proceedings and 
the sequestration, and next, if the benefice is also under seqaestration 

(i) Sequestration Aot, 1871 (34 & SS Tiot. e. 4fi), ss. 1—4. See pp. 616, 616, 
ante. 

(e) lUd., $. 6. . 

(/) A.t 1. Par. 49S ; Watson. Clergyman’s Law, 4th ed., p. 308. A spoliation 
ia a aoit brought in a spiritual court for tha fruits of a owneh or for the ehuitth 
HaeU (Termee de la Ley, pp. fill, 612). 

(e) JVcrrw V. Oodm (1860), L. £. 4 0. P. 687. 

a) Be Thakeham Segueitratkm JToms (1871), L. B. IS Bq. 494 

m Trower T. Aurat (1847), 1 Bob. Bo^ 697. 

(y) JiUtt V, Qurntff (1843), % Neles ^ Opify, 7J, 
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at the Boit of a creditor, towards the satisfaction of sneh s^nes* 
tration, and after satisfaction thereof towards the augmentation or 
improvement of the benefice or the honse of residence or any of the 
lands or buildings thereof ; or may order the profits or any portion 
thereof to be paid to Queen Anne’s Bounty for the purposes of the 
Bounty (it). 


(it.) Bequttbration in Ctuet of Df/atdt by Inetmbeni, 

1226. If, after a mortgage has been effected under the Clergy 
Besidences Bepair Act, 1776 (1), or any of the Acts extending the 
provisions of that Act, or under the Pluralities Act, 1838 (m), for 
the purpose of providing a house of residence for a benefice, the 
incumbent makes default in payment of either the principal or 
the interest on the mortgage, or if, after a mortgage for that purpose 
has been effected under the Pluralities Act, 1888 (m), he neglects to 
insure and keep insured the house and other glebe buildings against 
fire, the bishop may sequester the profits of the benefice until such 
payment or insurance is made (n). 

1227. Where it appears to a bishop that the incumbent of a 
benefice in the diocese, not having a licence to reside elsewhere than 
in the house of residence of the benefice, nor having a legal cause of 
exemption from residence (o), does not sufficiently, within the 
meaning of the Pluralities Act, 1838 (p), reside on the benefice, his 
residence thereon may be enforced by monition, and, if necessary, by 
an order, instead of, or after, proceedings for the statutory penalties 
for non-residence (q ) ; and in case of non-compliance with the order 
the bishop may sequester the profits of the benefice until it is 
complied with, or sufficient reasons for non-compliance are stated and 
proved (r). The incumbent may, within one month after service 


(;i) Pluralities Act, 1838 (1 4 2 Viet. c. 106), ss. 31, 54. 

(/) 17 Geo, 3, o. 63. See pp. 766 et seg,, jM8i. 

1 & 2 Viet. c. lOG. 

(n) Clergy Residences Repair Act, 1776 (17 Geo. 3, o. 53), s. 6; Pluralitief 
Act, 1838 (1 & 2 Viot. c. 106), s. 67 ; BJuch v. Hodgson (1847), 5 Notes of Cases, 
167. 

(o) Inability to reside in conseimence of being imprisoned for a crime baa 
been held to be not a legal cause of exem 2 )tion from residence {Ex parie BartleU 
(1848), 12 Q. B. 488 ; Be Bartlett (1848), 3 Bxoh. 28, 33) 

(p) 1 & 2 Viet. c. 106. See pp. 610 et ae^., ante, 

(q) See p. 610, ante, « 

(r) Pluralities Act, 1838 f 1 & 2 Viet. c. 106), s. 64. The bishop may in bis 
cliscietioti order the applicxtlion of the seq^uestered profits, after doductiiig the 
necessary expenses of serving the cure, either in whole or in snch preportions 
as he tlunxs nt, first in pa^nnent of the penalties proceeded for, if any, and of 
the expenses of the monition imd sequestration, and next, if the benefice is also 
under sequestration at the suit of a creditor, towards the satisfaction of such 
sequestration, and, after satisfaction thereof, towutls the augmentation or 
improvemeut of the benefice or the house of reeddence or any^ the lands or 
buudinn thereof ; or may order the profits or any portion thereof to be paid to 
Queen Anne's Bounty for the puxpoees of the Bounty. The bishop may also, 
within six months after the ordei* for sequestration or after any money has been 
actually levied by the sequestration, remit to the incumbent any ptopeniion of 
the ^uesfered profits, or cause the Bdnipm or any part therm, whether 
xemaining in fito hands ci the sequestrator or paid to Queen Anne’s Bouat^f* to 
he paid to the inoumbent (tHdL). 
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ttpon him of the order tor eeqaestration, appeal to the archbishop taW; *. 
of the province, who must make snch order as may seem just in relfr Be Ml sed 
tion to the seqaestration, or to the sequestered profits, for the return dwCf* 
thereof or of any part thereof to the incumbent, or to a sequestrator 
appointed at the suit of a creditor or otherwise ; but the seqaes- 
tration is to be in force daring the appeal («). If, in obedience to a 
monition or order requiring b»tn to reside, whether a sequestration 
has issued or not, the incumbent begins to reside, but within twelve 
months after commencing residence wilfully absents himself from 
the benefice for one month, either at one time or in the aggregate, 
the bishop may, without any farther monition or order, sequestrate 
and apply the profits of the benefice in the same manner as in the 
case of a sequestration to enforce an original order for residence; 
and may proceed in like manner in similar circumstances as often 
as occasion requires. And in this case, too, the incumbent may, 
within one month after service upon him of the order for sequestra- 
tion, appeal to the archbishop of the province, who is to make such 
order as may seem just in relation to the sequestration or to the 
sequestered profits ; but the sequestration is to be in force daring 
the appeal (t). If a benefice continues for a whole year (u) under 
sequestration for the incumbent’s disobedience to a monition or 
order requiring bis residence thereon, or if the incumbent incurs 
two such sequestrations iu the space of two years and is not relieved 
with respect to cither of such sequestrations on appeal, the benefice 
becomes void (a). 

1228. In certain cases of non-residence of the incumbent the For po w ww l oa 
bishop may enforce delivery of possession of the house of residence 

to a curato by sequestration, and may enforce payment of the 
taxes, rates, and assessments in respect thereof by monition and tozea. « 
sequestration (b). 

1229. If an incumbent wilfully neglects or refuses to pay the For poking 

stipend of a curate, or the arrears thereof, the bishoi) may enforce ®,“"**j* 
payment by monition and sequestration of the profits of the ” ' 

benefice (c). 

1230. In proceedings by monition and sequestration for non- Mode of 
residence and for non-payment of curates, the monition issues under groceedin^ 
the hand and seal of the bishop and is served personally on the 
incumbent (d), and immediately after service is returned into the trattoB, 


Pluralities Act, 1838 (1 & 2 Viet. c. 106^, es. 64, 110 — 113. Tlu monition 
. i not be pre(^ed by a citation, but mstrument of sequestratbn ought 
to recite toe dalinquenoy in respect of which it issues and the bishop’s adjudica- 
tion thereon ; and sequestration must not issue without giving the iucumbout 
an opportunity of showiim oause why it should not issue (iwnoftw v. A'vant 
(1660), 16 Q. & 162, Ex. On ; Bariltit r. Sirvwod (1863), 2 B. A B. 771). 

(«} Plnralities Aot, 1838 (1 A 2 Viot. o. 106), m. 66, 110—118. 

(«) IDtis means twelve months, and not a calendar year from 1st January to 
61st Oeoembsr (BarOeU v. Kinoood (1868), 2 £. ft B. 771, 764, 786). 

(a) Plmlities Act, 1838 (1 ft 2 VioLa 106), aa 66, 110— 113; BeBurOtU 
(1646), 6 Exeh. 28, 68, 34. 

lb) jnuxalitiss Act, 1838 (1 k 2 Viot. a. 106), as. 03. 04. 

M JUA, as. 83, 00. 110—113 ; Sharpt V. Stuck (1847}, 10 Q. & 280. 

(q) Service is to be effected by showing the original to the sad 
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eonsistorial court of the bishop, and is Uisrs filed with ut affidavit 
of the Ume and manner of the serviee. The incombent may there* 
npon show cause by affidavit or otherwise why a seqneiUration 
should not issue according to the terms of the monition ; and if he 
does not show sufficient cause to the contrary within the time 
assigned by the monition, the sequestration issues under the se^ of 
the consistorial court of the bishop and is served and returned into 
the registry of the court in the same manner as is required with 
respect to the monition (<). Where a monition has been served on 
au incumbent requiring him to reside on his benefice, no sequw* 
tration is to issue until an order, requiring him to proceed and reside 
upon his benefice within thirty days, has been served upon him in 
the same manner as is required with respect to the monition (/). 

Where a new incumbent on entering upon a benefice, or au 
incumbent on a building insufficiently insured being destroyed 
or damaged by fire, does not, within the time specified in the 
Ecclesiastical Dilapidations Act, 1871 (p), pay to the Governors 
of Queen Anne’s Bounty the money payable under that Act for 
the repair of dilapidations or reinstatement of the building, the 
Governors are to give notice to the bishop, and the bishop may 
raise the amount thereof by sequestration of the profits of the 
benefice (h). 

(v.) During Vacancy, 

1231. On a benefice becoming void, sequestration is issued, 
'usually to the churchwardens, to receive the profits, and pay 
thereout the cost of serving the cure during the vacancy (t), 
and to account for the net balance to the succeeding incumbent 0), 
who can maintain an action against the sequestrators foe this 
balance {Jk). If the profits received by the sequestrators daring the 
vacancy are not sufficient to pay the assigned stipend or stipends, 
the deficiency is to be paid by the succeeding incumbent out of the 
profits of the benefice ; and the bishop may, if necessary, enforce 
such payment by monition and sequestration of these profits (i). 


leaving a true copy vrith him, or, in case he cannot be found, by leaving a true 
copy at his usual or last known place of residence and by affixing another copy 
upon the church door of the parish in which such place of lesidenoe is situate, 
and by leaving another copy with the officiating mmister or one of the church- 
wardens of that pariah, and W afflnng another copy on the door of the church 
of the incumbent’a benefice (Pluralities Act, 1838 (1 & 2 Viot. o. 106), s. 112). 
Where the incumbent has no other usual or last known place of residence, 
service by leaving a copy at the house of residence of hia benefice will be 
sufficient [flrem v. Cobdm (1880), 2 Bing. (n. c.) 627). 

(«) Pluralities Act, 1838 (1 A 2 Viet. c. 106), a. 1 12. 

(/) iWd., 8. 118. 

f di A 86 Tiot. 0 . 48. 

ntd., as. 43, 67. Sea p. 772, post. 

See pp. 636, 6^ 644, Mit 

(/) AyL Par. 496, i06 ; Oib. Cod. 749 ; atat (1636) 28 Hen. 8, e- 11, aa. 1^3 ; 
Pluiali^ Act, 1838 (1 A 2 Yiot. o. 106), s. 100. 

(k) Jontt T. Barrett (1724), Bunb. 192 ; JfuiteU v. Lay (1897), 66 L. J. («. 8.) 
68 ®. 

28 Hen. «, o. 11, a. 8; Fluralitiae Ant, 1838 (1 A 2 Yict. 



Fart lV<~>CkiaRor. 


(n.) BighU 0 / ParUm dming Bequrntniim, 8aQt« S> 

1882< Tho issad of a warrant of sequestration puts the bishop in 
possession of tiie benefice and the profits thereof, except the house 
of residence (m). tommUoh ot 

1233. The sequestrator is a bailiff or agent to the bishop, and pg^tton ot 
nves security for duly accounting for the money received by him. teqtmtntor. 
His office does not pass to his executors, administrators or assigns (n). 

He is bound to provide out of the profits of the benefice for the 
repairs of the chancel, if the benefice is a rectory, and of the honse 
of residence and glelto buildings, and for their reinstatement in 
case of fire, as well as for the performance of divine service ; in 
fact, for all such outgoings as are inseparable from the benefice. 

But under the Ecclesiastical Dilapidations Act, 1871 ( 0 ), he will not 
be allowed any expenditure on the repair of glebe buildings beyond 
the amount estimated as sufficient by the diocesan surveyor (p). 

And where the incumbent dies daring the sequestration, and the 
buildings are inspected under that Act during the vacancy, and an 
order is made under s. 34 stating the repairs and the cost thereof 
for which the executors or administrators of the deceased incum* 
bent are liable, the sequestrator is not liable for this cost, and is not 
entitled to deduct it out of the profits of the benefice in his hands (q). 

A sequestrator who has been appointed merely to secure payment to 
curates is not a necessary party to a suit to recover arrears of an 
annuity charged on the benefice (r). 

A sequestrator may bring an action, levy a distress, and take any. PMoeediD|i 
other proceeding in his own name as sequestrator of the benefice for ^ *^*if*' 
recovering any profits of the benefice, or dues or fees, or rent issuing ,^v«r/ W 
out of land of tne benefice, payable to the incumbent, either against pronti. 
the incumbent himself, or against third parties to the same extent 
as the incumbent might have done if the benefice had not been under 
sequestration ; but in the case of a sequestration issued at the 
.instance of a creditor, he is not bound to commence any such 
proceeding until security to his satisfaction is given by the creditor 
for indemnifying him and the bishop or other ordinary, or the court 
by whom he was appointed, from all costs, charges, and expenses in 
connection with the proceeding («). 

1234. The payment or render to a sequestrator, with or without Proflu to bo 
sait,''by tho party liable thereto of any profits of the benefice, or dues 

or fees or rent isiRiing out of land of the benefice, ^yable to the "** 
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incumbent, effectually disohargeB the party from all liability to the 
incumbent in respect thereof (t). A sequestrator is entitled to receive, ' 
as part of the profits of a benefice, the income ot a fond bequeathed 
in augmentation of the benefice (u). But a sequestration does not 
extend to rent previously accrued or to arrears of tithes (x). 

1235. A sequestration issued under the Pluralities Act, 18S8(a), 
has priority over all other sequestrations, except a sequestration 
under the Clerical Residences Repair Act, 1776 (h), which has been 
previously issued (c). 

1236. Where a benefice is under sequestration, except for the 
purpose of providing a house of residence (d), the bishop is em< 
powered, and, if the incumbent does not perform the duties of the 
benefice, is required, to appoint and license one or two more 
curates thereto, with stipends payable by the sequestrator out of the 
profits of the benefice and not exceeding in the case of any one 
curate the highest rate of stipend allowed by the Pluralities Act, 
1888 (e), nor exceeding, where more than one curate is appointed, 
jBIOO a year to each ; but not more than one curate is to be 
appointed to a sequestered benefice where there is not more than 
one church and the population does not exceed 2,000 (/). 

1237. The sequestration of a benefice does not of itself interfere 
with the service of the cure by the incumbent or with his duty to 
reside on the benefice (//). But if the sequestration remains in 
,force for more than six months, and scandal or inconvenience appears 
likely to arise from the incumbent continuing to perform the services 
of the church, the bishop may, as stated above, inhibit him (h). 

1238. While a benefice is under sequestration the incumbent is 
incapable of presenting or nominating to a vacant benefice of which 
be is patron in right of the sequestered benefice ; and the right of 
so presenting or nominating is to be exercised by the bishop of the 
diocese in which the vacant benefice is situate (i). But the incum- 
bent of a benefice under sequestration is not precluded from 
appointing the parish clerk (k). 

1239. While a benefice is under sequestration, the incumbent 
cannot accept or be instituted or licensed to any other benefice or 
preferment, the holding of which would avoid or vacate the seques- 
tered benefice, unless with the written consent of the bishop of the 

(() Sequestration Act, 1849 (12 & 13 Tict. c. 67), b. 2. 

(•) lit Parker' t Charity (1863), 32 lioav. 634. 

Wailt V. BUhop (l’834), 1 Cr. M. & K. 307. 

1 & 2 Yiot. 0 . 106. 

17 Qeo. 3, o. 33, a, 6. 

PluraUtiea Act, 1838 (1 A 2 Viot. c. 106), a. 110. 

) See p. 622, ante. 

(«) 1 A 9 Yiot. o. 106, aa. 83, 86. 

(/) laid., a, 99. 

g) Doe d. Bogers v. Meare (1774), 1 Oowp. 129 ; Lavrenea v. Edwardt, £1881] 

n. 144, per (mim, J., at pp. 149, 160. 

ih) Saa p.' '391, ante. 

tO S^uaetration Act, 1871 (34 & 83 Ykt a. 46), a. C 

(«) Lawrmm v. Edvarde, enpra. Saa p. 476, anta. 
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diooese in whieh the eeqnestered diooese is situate and of the 
8eqaesti^r<Q. 

Sub^Sbot. f^.-^Avoidiince of Bmejicu* 

(i.) Mode$ amd Effact of Avoidance. 

1240. A benefice is avoided by death, reBignation* exchange, 
cession, and deprivation (m). 

The interest of the ineombent in the profits and emoluments 
and property of the benefice ceases on the day vrhen he vacates 
it ; and his successor, when admitted, becomes entitled to them as 
from that day, so far as they have not been applied in providing 
for the service of the cure of souls and for the costs of sequestration 
during the vacancy (n). 

(a) Ikatih. 

1241. Where an incumbent farms glebe land of the benefice 
himself and dies after sowing the land and before harvest, the 
crops sown form, as emblements, part of his personal estate (o). 

If the incumbent occupies at his death a house of residence 
annexed to the benefice and leaves a widow, she may continue in 
occupation of the house for a further period of not more than two 
calendar months (p). 

(b) Beiignatim. 

1242. Besignation of a benefice must be made to the bishop, 
either in person or by a deed attested by two witnesses. The* 
presence of a notary public at the execution of the deed and his 
attestation of it are usual but not essential (q). Except on an 
exchange, the resignation must be unconditional, but it may be 
made to take effect at a future fixed date(r). It may be made at 
the request of the bishop to avoid scandal or legal proceedings ; and 
the bishop may agi'ee to postpone the declaration of the vacancy 
until a future fixed date, in order to enable the inonmhnnt to receive 
the tithe I’ent-charge accruing before that date or tor any other 
reason (s). The bishop is not obliged to accept the resignation (t), 
and his acceptance of it need not be in any particular form or in 

(1) Sequeistration Act, 1871 (34 & 3d Viet. c. 43), s. 7. 

(ra) Litt. 120 a. The cogni&ance of the avoidance of lienehcea belongs 
to the ecclesiastical ooiirts (stat. (1351) 25 Edw. 2, etat. 6, c. 8). 

(n) Stat. (1636) 28 Hon. 8, c. 11; Farchild v. Gayre (1606), Oro. Jac. 63/ 
Ilaltm y. Cove (18301, 1 B. Ad. 638. Por sequeetration during the vacancy^ 
tee p. 624, ante ; ana for the perfoimanoe of the duties, see p. 636, •poat. 

(o) Stat (1636) 28 Hen. 6, c. 11, a 4. 

I p) Pluralities Act, 1838 (1 & 2 Viet c. 106), s. 36. 

(g) Gib. Cod. 822, 823; Ayl. Par. 467 — 469; Burn, Ecclesiastioal Law^ 
VoL IIL, pp. 540—644; Meichel ▼. Oj/brd (Biahop) (1887), 35 Oh. H. 48, 7^ 
75y 0. A., affirmed in (1889), 14 App. 259, 265, H. L. For forms of deeds 
of resignation, see 8. 0. 35 Gh. J). 46, at pp. 50, 51 ; Encydqpmdia of Forms, 
Vol. m:, p. 602. 

(r) Beicud t. Oa^ord (Biahep) (1889), 14 App. Oas. 269, 268, 269. 

M lUd, 

(Q Bum, Eodesiastieal Law, Yol. m., p« 543 ; Bockingham (Marchikmai^a) ▼« 
Qnfflih (1755), 7 £ac. Abr. 246, tit. Simony (D) ; T. 8w&m itwd) 

(1A2#«^A Bio^ 501, £L L., par Huixixm, B.; at p. 544. 
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BaoT.s. writing. It is implied if the resignation was made at his rMii6Bt(4t)i. 

The resignation takes effect upon its acc^tanee by the bishop, and 
ClerKf. cannot afterwards be revoked (b). 


Illegal 
a^eementa 
to resign. 


Penalty for 

corrupt 

resignation. 


1243. The declaration against simony to be taken before admis- 
sion to a benefice (e) contains a statement that the clerk has not 
entered, nor, to the beat of his knowledge and belief, has any person 
entered, into any agreement or engagement otherwise than as mlowed 
by BB. 1 and 2 of the Clergy Besignation Bonds Act, 1828 (d), that 
he should at any time resign the benefice (e). Any agreement, 
on the transfer of a right of patronage of a benefice, for the 
resignation of a benefice in favour of any person is invalid (/). 

If an incumbent corruptly resigns his benefice or corruptly takes, 
directly or indirectly, any pension, sum of money, or other benefit 
for resigning it, both the giver and taker are liable to the penalty 
of losing double the amount or value (^). 


1244. A bond or contract for the resignation of a benefice or 
bond.. ecclesiastical preferment entered into by a clerk either before or after 
his admission thereto is void (h), and if entered into in connection 
with his presentation or appointment thereto is simoniacal (i), unless 
it comes within the terms of the Clergy Besignation Bonds Act, 
1828 (k). By that Act an engagement in writing entered into by a 
clerk before his presentation or appointment to a benefice or prefer- 
ment in private patronage (Q for his resignation thereof, expressly 
to the intent that any one specified person whosoever, or one of two 
. specified persons both being within the degrees of relationship to 
‘ the patron or one of the patrons permitted by the Act, shall be 
presented or appointed thereto, is valid and may be enforced (m), 
provided that the instrument containing the engagement is 
deposited within two months in the registry of the diocese or 
peculiar jurisdiction in or to which the benefice or preferment is 
situate or subject (n). Where two persons are specified in the 


(a) Heya t. Exeter College, Oxford (1806), 12 Ves. 336 ; Reiehd v. O^ori 
(BMoji) (1837), 36 Oh. D. 48, 69. 0. A., afBrmed (1889) 14 App. Gas. 259, E. L. 

(b) Fan^e Cow (1607), Oro. Jao. 197 ; Beiehel v. Oxford CBiehm) (1889), 14 
App. Cm. 269. Whether a resignation can be rerok^ before it is aetnallT 
accepted by ^ l^op ia not clear (ibid., per L<»d Hbbschzix, at p. 271). 
Alter the leeignatioB (n a benefice has been held effectual in an action to which 
tho patron was a party, the resigning incumbent cannot wt up the invadidify ct 
the resignation as against a successor instituted and ii^uctM on the patron's 
presentation (Magrath y. Beiehel (1887), 67 L. T. 860). 

(cl See p. 594, ante. 

*d) 9 Geo. 4, o. 94. 

I «) BeMfloes Act, 1898 (61 ft 62 Yiot. o. 48), a. 1 (4), eohad. 

\[f) Ibid., a. 1 (3) (e). 

(;^) Stat. (1589) 31 £liz. c. 6, s. 7. A bond nyen to an inoiimbent to fldoure to 
him an annuity eopal to the income of hie Mnefico as an indacement to bim 
to reaifin is void {foung ▼. (1782), 3 Dong. (k. b.) 97). 

i h) FkUher v. Sondes {Lord) (1826), 8 Bing. 501, H. L. 
i) Ibid. 

*) 9 Goo. 4, 0 . 9ie 
I) Ibid., 9. 6. 
to) flB. 1,3. 

\n) Thid.^ s. 4. The instrument; ijs to be open to inspection, and an office 
^pycert^edbjr the registnir is l^al evidence thereof; and theiegislMmir 
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M^taganiont, eadi most be eitiier by blood or BMurriane an onobb iaociO. 
eon, gran<bon, broth«r, nephew or grandnephew ot the patron or BonefioM 
one of the pa^ns beneficially interested in the patronage (o) or of llleriy. 
a married woman whose husband in her right is patron or one of 
the patrons ( p). A resignation made in pursuance of any such 
engagement must refer to the en^gement and state the name of 
the person for whose benefit it is made, and the ordinary cannot 
refuse the resignation except for good and sufficient cause. But it 
is only valid for the purpose of allowing that person to be presented 
or appointed to the mnefice or preferment, and is void unless he is 
presented or appointed thereto within six months after notice of 
the resignation has been given to the patron or patrons (q). 

1945. An incumbent who has held a benefice for seven years at BMigiiatioB 
least continuously may represent to the bishop in the prescribed 
form that he desires to resign the benefice under the provisions of 
the Incumbents Resignation Act, 1871 (r), on the ground of being infimltr. 
incapacitated by permanent mental or bodily infirmity from the 
due performance of his duties ; and the bishop may thereupon, if 
he sees fit, issue a commission to inquire and report upon the 
truth of the alleged ground and the expediency of the resigna* 
tion. The commissioners are to be five in number, and are to be 
(1) either the archdeacon or rural dean ; (2) an incumbent of the 
diocese nominated by the retiring incumbent : (8) an incumbent of 
the diocese nominated by the bishop ; (4) a justice of the peace of 
the county who is a member of the Church of England, nominated 
by the presiding chairman at the last preceding quarter sessions for' 
the county or division, or, if there is no such person, by the lord 
lieutenant of the county ; _ and (5) a person nominated by the 
patron («). A month’s previous notice of the intended commission 
and of the required nomination of commissioners is to be sent to the 
incumbent, patron, chairman of quarter sessions or lord lieutenant, 
as the case may be, and churchwardens of the benefice ; and if the 
patron, or the chairman of quarter sessions or lord lieu isnant, neglects 
to nominate within the month, the bishop may nominate a commis- 
sioner instead (t). On receiving notice of the issue of the commission 
the commissioners are to cause seven days’ notice of their first 
meeting to be affixed to the usual place of public, notices in the church 
of the, benefice. Three are to be a quorum, and they may, if they see 
fit, examine on oath persons desirous of giving evidence before tnem. 

In their return to *the commission they are to certify all material 


charge the fees fixed the Act for the deposit ot the inetrmnent and for 
aearwes and office copes Ubid.). 

(o) 9 Gleo. 4, c. 94, s. 2. where the patronage is held m trust or in the right of 
anouv, the relationship must be with a csidM' que trutt or a penon in whose 
tight ft is held (ilnd.). 
p) Ihid., B. 2. 

' Ihid,, B. 6. 

34 ft 85 Viet c. 44. 

Ibid., m. 5, 6. If the patron^ w alternate, the nomination is to he oy 
the patrons jointly, or, in casa of dinetenoa, by tha patron entitled to the next 
pr ee ent ation {ihid., a. 8). 
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Sect. s. mftttera, with their opinion as to the expediency or otherwise of the 
Beneficed proposed resignation; and if at least tihree of them deem it 
Clergy. expedient, they are to specify the amonnt of pension which in their 
opinion ought to be allowed out of the revenues of the benefice to 
the retiring incumbent (n). In the case of an incumbent who is 
found a lunatic by inquisition the committee of his estate may 
in his name and on his behalf exercise the right of resignation and 
of doing any act in connection therewith given to an incumbent by 
the Act (t). 

Limit of 1246. No benefice is at any time to be subject to the payment of 

pension. more than one pension (c), and the pension must not exceed one 
third part of the annual value of the benefice (d), nor be an amount 
which will not leave sufficient income to secure ^e due performance 
of the services of the church (^). 

Dcoiantioa 1247. If the return certifies the resignation to be expedient and 
of pension, patron consents to it in writing, or does not within one month 

in writing refuse his consent (/), or if after the patron has refused 
his consent the archbishop decides that the resignation should be 
accepted, the bishop is to sign in triplicate a declaration in the 
prescribed form, stating the amount of pension allowed (g), the day 
of the avoidance of the incumbency and commencement of the 
pension, not being less than one month after the date of the 
declaration, and the times of payment, not being oftener than twice 
a year. The declaration is to be sent to the patron and the retiring 
• incumbent and to be filed in the diocesan registry, and is the title 
deed of the retired clerk to the pension, which is thenceforth a 
charge upon the revenues of the benefice and is recoverable as a 
debt at law or in equity from the incumbent of the benefice for the 

(a) Clergy Befidgoation Bonds Act, 1828 (9 Geo. 4, c. 94}, s. 8. The Act 
makes provision for the expenses of the iuquii'y and for the nxing of the costs 
of the bishop’s secretary and the diocesan registrar in carrying into execution 
the provisions of the Act {ibid.j ss. 16, 17). 

(M Ihid„ 8. 18. 

W Thid^f 0. 9. 

(tf) Ibid,, 6. 8. The fumual value is the net annual value, exclusive of the 
house of residence, after deducting all rates, taxes, and charges assessed upon 
and payable out of the benefice, including in such charges the salary of any 
ourute who is compulsorily employed and any annual payments in resf^ect of a 
mortgage seated for securing the repayment of a loan hy annual instalments, 
payments in the nature of a rontchargo^ or otherwise, in a limited number of 
yeois, and having at the time of tho Billing of the comimssion more than two 
years to rtin (iiicumbents Eesigeation Aot, 1871, Amendment Act, 1887 
(60 & 61 Tict. c, 23). Fw, 3. 6). 

(e) luciunbents ivcsijgnation Act, 1871, Amendment Act, 1887 (60 & 61 Viet. 
0. 2o}, B. 6, which provides that the sufficiency of the income is to be calculated 
•oooiding to the scale of stipends set forth in the Plundities Act, 1838 (1 A 2 
Viot. 0 . 106), s. 85. 

(/) If the pa^on refuses his consent, the return is to be laid before the arch- 
bimop, who is within one month to give a final decision whether the resignation 
should or should not be accepted (Incumbents KesignatioD Aot» 1S7I (34 A 36 
Viot c. 44)» a. 9). 

{g) The amount of pension fixed by the declaration cannot be impeached on 
the ground of its exceeding the statutory limit {Maning v. Hardy (1904)» 39 



Past it.— O tBtoT. 


time being the retired elerk, his executors, administrators, or Baor. s. 
assigns, but is not transferable at law or in equity (fc). BsaeSsid 

Clergy. 

1948. In the case of pensions awarded after 8th August, 1887, — 

where any part of the income of the benefice is derived from tithe 
rentcharge or glebe lands, the amount of each balf>yaarly payment 
varies and is from time to time regulated in accordance with the p«im(ob. 
averages published under the provisions of the Tithe Act, 1886 («), 
in the month of January next preceding the date of such half-yearly 
payment ; but in other eases me amount of the pension, after being 
fixed by the declaration of the bishop, is not liable to alteration 
owing to the subsequent diminution of the income of the benefice 
from any cause (k). The right to the pension, however, ceases upon 
the enrolment by the retired clerk of a deed of relinquishment under 
the Clerical Disabilities Act, 1870 (0, or on the day on which he is 
admitted to another benefice. And if he undertakes clerical duties 
elsewhere than within the benefice from which he retired, the bishop, 
on the fact being brought to his notice by the incumbent of the 
benefice, is to make inquiries, and, upon being satisfied that the 
retired clerk has been undertaking such duties and receiving 
remuneration for them, may determine whether the pension shall 
cease or be diminished in any and what proportion and for any and 
what period. But the retired clerk has an appeal to the archbishop, 
who may confirm, annul, or vary the bishop’s decision as he thinks 
proper (m). 

1249. A pensioned clerk remains amenable to ecclesiastical dis- SMtnt kuI 
cipline and liable to suspension from or forfeiture of pension for 
offences which would have involved suspension from or forfeiture SwS!*** 
of the benefice if he had remained incumbent; and proceedings 
Udder the Church Discipline Act, 1840 (n), may be taken against 
him for an offence in the same manner as if be had remained incum- 
bent and as if he had committed the offence within the benefice. 

If he resides elsewhere than in England or Wales < '' the Channel 
Islands, he may be required, by a letter or summons signed by the 
bishop and countersigned by the archbishop in token of consent 
thereto, and posted to his last known place of residence, to attend 
in England and appear to any proceedings instituted against him 
in respect of such offence, and to appoint a place in England lor the 
service upon him of all subsequent {process and documents. And if 
he neglects to appear to the proceedings and appoint such place for 


(A) Incumbents Besignetion Act, 1871 (34 & S6 Viet. o. 44), ss. 0, 10. Tbu 
incumbent cannot set off against the pension a debt due to him from the retired 
clerk (GotWen/e v. Smith (1881^, 17 Ch. I). I, C. A. ; OathercoU t. Smith (1881), 
7 Q. B. D. 626, C. A.), except m respect of dilapidations (see p. 768, fiott). 

(•) 6 * 7 Will. 4, e. 71, 

(k) Bohintan v. Band (1886), 17 Q. B. D. 341 ; luouiubents BesigiisUou Act, 
UH, Amendment Act, 1887 (dO A 61 Viet. o. 23), s. 4. 

(n 83 A 34 Viot. c. 91. 




oemtum mr any alteratioD of the pendon ia to be indorsed on the ^laratioKi 
filM in the registry ; and a ixfj of the indorsement, signed by the VSehopi is to 
be deliyarid on application to the inoambent and patron of tbe benedee (AiU.). 
(n) g&4 Vict.c. 86. 
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serviee within three months after the date of the letter or scuninoiiH^ 
the proceedings may be prosecuted in his absence (o). 

1250. On the filing of the bishop's declaration the benefioa will 
become ipso facto vactmt on the day fixed in the declaration, and 
the patron may present a clerk thereto as if it bad been vacated by 
the death of the incumbent. The clerk who is instituted, colkted, 
or licensed to the benefice becomes entitled to the revenues thereof, 
snbject to the payment of the pension to the retired clerk (p), and 
to the house of residence belonmng to the benefice, free from any 
claim by the retired clerk ; and he has the same right and claim in 
respect of dilapidations as if the benefice had been vacated by the 
death of the incumbent (q). And if a pensioned clerk has on retire- 
ment become liable to the payment to the succeeding incumbent of 
any sum on account of dilapidations under the Ecclesiastical Dilapi- 
dations Act, 1871 (r), and has not paid such sum in the manner 
prescribed by that Act, the incumbent for the time being of the 
benefice may withhold the amounts due from time to time in respect 
of the pension and apply the same in discharge of the sum due for 
dilapidations until the whole debt has been discharged. But the 
amount so withheld in any one year is not to exceed one-half of the 
total amount of the pension for such year without the consent of the 
bishop (<). 

An incumbent who resigns his benefice is not entitled to emble* 
ments (t). 

(o) Exchange. 

1251. Two incumbents may exchange benefices with the consents 
of the patrons and of the bishops of the dioceses in which the 
l>oneficeB are situate. These consents are necessary because the 
exchange is effected by each incumbent resigning his own benefice 
and obtaining a presentation or collation to the other (a), and the 
bishop is not bound to accept the incumbent's resignation of the 
one, nor can the patron of the other be compelled to present or, in 
the case of the bishop being the patron, to collate such incumbent 
to 

1252. Having obtained the licence of the bishops to treat of the 
exchange and secured the concurrence of the patrons, the incum- 
bents by an instrument in writing agree to exchange their benefices, 
and then each of them resigns his benefice into the hands of the 
bishop for the purpose of the exchange and not'otherwise (c). The 


(o) Incumbntts Bengoation Act, 1871 (34 & 35 Tict. a 44), s. 18, 

(p) Jm., 8. 12. 

(j) Ibid., 8. 14. 

(r) S4 & 35 Viet. c. 43. 

m Inooiabents Bedgnation Act, 1871, Amendment Act, 1887 (50 A 51 Viet 
a 2c}, e.'0. 

(t) Buivnr t. Bultuer (1810, 3 B. & Aid. 470. 

(a} Wataoa, Ctergyman'e liaw, 4th ed., p. 28. 

(6) Oegge, Panon’e OoniweUoT, Part I., ch. 14, pp. 202—204. Where 
patrons have alternate toroa of preeentation to a benefice, a pie ee ntati a n oo 
an exchange of benefice is leokoned a. a tun {Ksm v. Drony, [1804] 8 Cb. 180}. 

(r.) Qib. God. 821 ; Watetm, Olergyman’e Law, 4th ed., p. n ; fioia, Eoohd- 
■atical Law, Yol. IT., pp. 242, 243. The reeignation map ha made espeOMlj 



Fast 


• 

exehange only fokm effect if and when both inoamhente arc insll* *■ 

toted and indneted, or licensed, to the benefices taken in exchange. Benefit^ 
If one is instituted and inducted and the other is instituted but 
dies or refuses to complete the exchange before indnotion, the whole 

E roceedings are void, and the survivor, or each of them, if both are 
ving, will be restored to his former benefice (d). 

1253. If an incumbent corruptly exchanges his benefice or cor- Ptnai^ tor 
roptiy takes, directly or indirectly, any pension, sum of money, or 
other benefit for resigning it, both the (pver and taker are liable to 
the penalty of losing double the amount or value (e). This does 
not preclude incumbents from stipulating on an exchange, with &e 
assent of their patrons and diocesan bishops, that the dilapidations 
of the one benefice shall be set off against the dilapidations of the 
other (/). In the absence of such a stipulation dilapidations are 
recoverable on either Bide(^). 

(d) Ctuim. 

1254. A benefice becomes void by cession if the incumbent is Vm^Uoii iqr 
created a diocesan bishop or takes another benefice or ecclesiastical 
dignity or preferment which he cannot lawfully hold therewith (h). 

The incumbent of a benefice may not hold another benefice 
with it except under the circumstances in which the bolding 
together of two benefices is authorised by the law as to plurali- 
ties (t) ; and an incumbent holding two benefices, or holding with 
his benefice a preferment in a cathedral or collegiate church, may 
not hold in addition another benefice or a preferment in a cathedraf 
or collegiate church (y), except that an archdeacon nmy hold with 
his archdeaconry either two benefices, of which one is within the 
diocese containing his archdeaconry, under the circumstances in 
which such joint holding is permittM by law (k), or one preferment 


couditional on the exchsDge being carried out, and may itoiitaiii a proviso 
that it ehall otherwise be void (Gib. Cod. 821). This condition, even if not 
actually inserted, is annexed by law to a resignation expressed to be made for 
the purpose of au exchange (Watson, Clergyman’s Law, 4th ed., p. 28). But it 
is otherwise if no such purpose is exprewed and the resignation is in terms 
abwlnte (Rufiury v. NicJtoU (1877), 2 Cf. P. D. 204, 0.*A.). 

(d) Oromwttt {Lord) Can (1601), 2 Oo. Bep. 69 a, 74 b ; CoU v. (Jovmtry and 
LithMd {Biohop) (1617), Hoe. 140, 162, Ex. Oh. ; Burn, Ecclesiastical Jaw, 
VoL H., p. 243. 

(s) Stat. (lo89) 81 Eliz. e. 6, s. 8. 

{/) OWdiam v.Edisords(1866), 18 0. B. 389,Ex. Ch. ; irriV/At v, /tei>»es(1876), 
1 C. P. D. 638, 0. A. 

(p) Downu T. Crow (1841), 9 M. * W. 166, 

(a) Tonnes de la Ley, p. 103 ; Bdt$ ▼. Oxford {Buhop) (1667), Vaugh. 18 ; 
Border v. liavor (1848), 1 Bob. EocL 614. The practice M a hishop or the 
inmunbent of another boiefioe holding a benefice in tammendam (Termos d« la 
lay, p. 136 ; Oo^lphin, Bmertorium Gsaoniciun, pp. 230 H ttq.; Le Can do 
Oomamda (1611), Dav. Ir. 68 ; OuU r. Caemtry and Liehfidd (Bithop), sunro, 
waa abdiahed by tiie Boeleaiaatieal Ounmiseioneni Act, 1886 (6 A 7 Will. 4, 
Oe Tin 9 18 

(0 inuiatitias Aots Amendment Act, 1886 (48 & 49 Viot. c. 64), o. li. 

oy Pluralities Act, 1838 (1 A 2 Viet, ei. 106), la 2, 124. 

^ Sm p. 604, ante. 
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SxcT.s. in a cathedral or collegiate charch of that diocese and one 

Benefloed benefice vithin that diocese ( 1 ); and except also that the hold^ of 
Clergy, a preferment in a cathedral or collegiate ebureh may carry nitn it 
the holding of any office in the same cathedral or collegiate charch 
the duties of which are statutably or accastomably performed by the 
person holding each preferment (m). Moreover, these restrictions 
do not extend to an honorary canonry or to a prebend, dignity, or 
office unendowed or endowed to an amount not exceeding £30 a 
year (n). And a suffragan bishop may hold a benefice or, under 
the circumstances permitted by law (o), two benefices (p). 

Aroidance 1265. If the incumbent of a benefice or benefices is admitted to a 
of benefice, benefice or to preferment in a cathedral or collegiate church whidi 
he cannot lawfully hold therewith, his previous benefice or benefices 
will become ip$o facto void, as if he had died or resigned the same ( 9 ), 
except that if an incumbent holding two benefices or holding with 
his benefice a preferment in a cathedral or collegiate charch accepts 
in addition a benefice or a preferment in a catliedral or collegiate 
church, and before he is admitted thereto declares in writing to the 
bishop of the diocese in which each benefice and preferment pre- 
viously held by him is situate, which preferment and benefice or 
which two benefices, being by law capable of being held together, 
he proposes to hold together, then only such previous preferment 
and benefice as he does not declare his intention of continuing to 
hold or such benefice as is not by law tenable with the newly 
accepted benefice will become ipto facto void, as if he had died or 
resigned the same. A duplicate of the declaration is to be trans- 
mitted by the clerk making it to the registry of the diocese to be 
there filed (r). 

BpeoM 1256. The dean of a cathedral or collegiate church can only hold 

t^ean" ** deanery a benefice situate within the city or town of the 

cathedral or collegiate charch and having an annual income not 
exceeding X'SOO ; and an incumbent who is appointed a dean and 
whose benefice does not fulfil these conditions ipto facto vacates 
the benefice at the expiration of six months from the time of his 

{T) Pluralities Act, 1838 (1 & 2 Yiot. o. 106), ss. 2, 124 ; Eoclesiastioal Oom- 
missioDers Act, 1841 (4 & fi Viet, c, 39), s. 10. 

{m) Pluralities Act, 1838 (1 & 2 Yict. c. 106), ss. 2, 124. The head of a 
couego or hall in the Universities of Oxford and Cambridge and the warden 
of the University of Durham, if he holds a benefice, oanhot also hold another 
benofioe or a preferment in a cathedral or collegiate church ; imd, if he holds 
such profermont, cannot also hold a benefice ; but this restriction does not extend 
to any boikefice or preferment which is permanently attached to or forms part of 
the endowment of nis office (Pluralities Act, 1860 (13 & 14 Yict. o. 98), a. 6). 

(n) Ecclesiastical Oommissioners Act, 1841 (4 & 5 Yict o. 39), s. 3 ; Pluralities 
Act, 1860 (13 & 14 Yict. c. 98}, a. 11. 

(o) dee p. 604, ante* 

Ip) BuL (1634) 26 Hen. 8, o. 14, s. 7. 

(o) Apperlmf v. Hereford (1833), 9 Bing. 681 ; Bdham ▼. (7rwp(1834), 

10 Bing. 362 ; Pluralities Act, 1^8 (1 & 2 Yict o. 106), ss. 11, 124 ; Pluralities 
Act, 1^0 (13 & 14 Yict. c. 98), s. 7. An incumbent of a pai^ who presents 
himself to a dktnot church thereby vacates the benefice U the parish (Bforii 

WineheeUr {Bishop) (1660), 9 0. B. 62). 

(r) Pluralities Act, 1838 (1 d; 2 Viet. o. 106), ss. 11, 124. 
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admiflc^ m deui<*). Bat this does not apply to a benefleo 
expressly annexed to a deanery by statnte (t), 
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1257. A benefice becomes vacant by the deprivation of the in- AnMeme ot 
cumbent either (1) where there has been simony in connection with 
his presentation, institution, collation, or admission to the benefice, 
whether he was party to it or not (u) ; or (2) where the incumbent inoumbeBt. 
is otherwise by law disqualified from holding it ; or (8) where he 
has been ^Ity of some other offence or conduct owing to which he 
is deprived of it by law or by a definitive sentence (a). 

If a person who is not in priest’s orders is instituted or admitted Not la piloit’i 
to a benefice, he cannot retain possession of it (6). ordew. 

If the ordination of a clerk has been corruptly procured, and Ooimpt 
within seven years after such corrupt ordination he is admitted oidiiwUoii, 
into a benefice, it becomes void upon his admission (c). 

If a clerk who is admitted to a benefice wilfully fails to comply Negioot to 
with the law as to publicly reading the Thirty-nine Articles and 
making the declaration of assent in the church of the benefice 
in the presence of the congregation (d), he absolutely forfeits the 
benefice (e). 


(ii) Cure of Soule atid Income <if Bmeflce during Vacancy, 

1258. When a benefice becomes vacant a sequestration is issued (/), PertonuBoo 
and the duties are performed by a curate or curates appointed by ^ 
the bishop {g) or, in default of any appointment by him, employed, y^olnci. 
for the purpose by the sequestrators (Jk). But any stipendiary 
curate who is licensed to the parish continues in office and his 
stipend is paid out of the income of the benefice during the 
vacancy (t), and this may sometimes render the employment of 
any other clerk unnecessary. The bishop may assign to every 
curate appointed to perform the duties a stipend during the 
vacancy at the rate of not above £200 per aunu u, but so that 
the rate of the stipend or aggregate of the stipends does not 
exceed the net annual income of the benefice (A;). The sequestrators 


a) Eoclesiastical CommiBsioiiQrs Act, 18d0 (13 & 14 Yict. o. 94), b, 19. 

't) JR, V. Champneys (1871), L. E. 6 0. P. 884. 

See pp. 693, 694, afi^. 

■a) l96e_pp. 686 et aeg., ante. 

(6) 17 Vin. Abr. 338 ; Cwtard y. Winder (1600), 0n>. Eli 2 . 776 ; Slader ▼, 
Smalbroohe ^1664), 1 Lev. 138, where^ • layman had obtained a benefice 
under forced lettm of orders. But his spintoal as well as temporal acts, 
whBe he holds the benefice, are valid WoeUird v. Winder, supra ; Hawke v. 
Carri (1820), 2 Hag. Omi. 280, per Lord Stovtell (then Sir WnJJAJC Boott), at 

p. 288). 

(e) (1680) 81 Elia. o. 6, s. 9. 

(0) Seep. 603, ante, 

(s) dencal Subsoription Act, 1866 (28 & 29 Viet. o. 122), a. 7 ; see note (r)« 
p. 603, anU, 
if) Gib. Ood. 749. 

(p) Gib. Ood. 760 ; PluzalitieB Aot, 1888 (1 ft 2 Viet. 6. 106), s. 100 ; and 
p. 644, peat. 

(A) DaHne v. Seaman (1842), 9 M. ft W. 777. 

(1) See p. 644, poet, 

(A) Pluralities Acts Ameudmeut Act, 1886 (48 & 49 Viet. c. 64)| s«4Cc 
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01 OT. s. pay the amount out of the profits of the benefice which oome to 
Benefiosd their hands, and if these ate not sufficient, the incoming incumbent 
Clernr. is liable to pay the balance out of the profits received him (1). 
If, on the other hand, the sequestrators have a balance of profits 
after paying for the services and for the costs of the seqoeshration, 
the new incumbent is entitled to it (m). 

Sbot. 4 . — Unbeneficed Clergy. 

SiTB-SsOT. 1. — Position and Ministraticm. 

ciMses, and 1269. The unbeneficed clergy consist of clerks who are unattached 
and have no definite parochial or other ministerial charge, curates 
m n ra on. Jq charge of a parish or district, assistant curates, 

lecturers and preachers, ministers of chapels of ease, ministers 
of proprietary chapels, and chaplains. Whether they are 
unattached or have an appointed sphere of duty, they require, 
as a rule, in order to enable them to officiate anywhere, ^e licence 
or permission of the bishop of the diocese (n) and the consent of 
the incumbent of the parish (o). 

Reitrictioiu An unbeneficed clerk who holds a curacy or lectureship, or who 
ttonf ****** licensed or otherwise allowed to perform the duties of any 
ecclesiastical office, enjoys the same exemption from tolls when in 


(0 Stat. (1S36) 28 Heu. 8. o. 11, as. 3, 8 ; Pluralities Act, 1838 (1 & 2 Viot. 
0 . lOG), 8S. 100, 101. An unlicensed clerk not appointed by the bishop, but 
employed by the sequestrators, can recover a reasonable sum for his services 
•from the new incumbent {Dahim v Seaman (1842), 9 M. & W. 777). 

(w) Stat. (1536) 28 Hen. 8, c. 11, ss. 1—3; JMtcn v. Cove (1830), 1 B. & Ad. 
638; Betham v. Cregg (1834), 10 Bing. 862 ; BuaaeU V. Lay (1897), 66 L. J (o. B.) 
682. 

(n) Oanonee Ecolesiastioi (1603), 48«-60; Act of Uniformity, 1662 (14 Oar. 2, 

0. 4), 8. 16 ; Finch v. Harris (1701), 12 Mod. Eep. 641 ; Trebec v. Keith (1742), 
2 Atk. 498 ; Smith v. Lovegrove (1765), 2 Lee, 162 ; Barton v. WelU (1789), 1 Hag. 
Cod. 21 ; Carr v. Mareh (1814), 2 Phillim. 198, per Sir John Nicholl, at p. 206 ; 
JIodgsoH V. Dillon (1840), 2 Ouifi. 388, 392; Barnee v. Shore (1846), 1 Bob. Eod. 
382 ; Freeland v, Neale (1848), iftid., 643 ; Kiteon v. Drury (1866), 11 Jur. (N. s.) 
272. No stamp dut^ is payable in respect of a licence to preach or exercise 
any other spiritual function, where no emolument or salary is attached to 
functions and the licence is not to hold the office of leoturer, reader, or chaplain 
(Stamp Act, 1891 (64 & 66 Viet. o. 39), a. 1, Sohed. L). l^e bishop need not 
assign any cause for refusing his licence or permission, even though the clerk 
is ronefioi^or licensed in another diocese (Houm '(Bis4<^) v. Ifiiier (1861), 11 

1. Oh. It.. Appendix, pp. i., ix.). Except in the case of stipendi^ curates 
(as to whom, see pp. 638 et sec., peel), the hcenoe is revocable at the dismtion of 
the bidiop (ffoageon v. Dulon, eupra; Be Sinyanki (^1864), 12 W. B. 826; 
Sedgtuick v. Manchester (Bishop) (18^), 38 L. J. (xcoL.) 30). Where an incum- 
bent or churchwardens engage tne ministrations of an unattached clerk, they 
are bound to ascertain that he is duly licensed (Oanonee Eodesiastici (1603), 
60). But a clergyman authorised to officiate elsewhere and not actually 
inhibited from officiating in the dioo^ may give assistance in xninistetkmsoii 
exoeptioiial occasions without obtaining the permission of the bishop {^tss v. 
Champs (1824), 2 Add. 177, 181 ; Damns v. ^man (1842), 9 M. A W. 777# 
per PABXXy B., at p. 780). 

(o) Oorrv. Marih^ supra; Fairnworth v. Chester (BftAip) (1826), 4 B, 0. 
656. 668--670 ; JSodyeon r. JHUan (1840), 2 Oort. 888, per Pr. hvsmotmm, at 
pp. 392, 393 ; Moiynsux y. Bayshaw (1863), 9 Jur. (n. s.) 663, p^ Pr, LusstlNO- 
TON, at p. 554 ; Jones y. J«^ (1863), 8 L. T. 399, 401 ; Ekhards y. Fisuhsr 
(1874). L. B. 4 A* iSt £. 266« For exceptions, see pp. 609, 614, 626, ants, and 
640— 643, post. 
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tha serformanoe of hia duty he m ^ing to Mr from a plaoe Bara, a 
wonmp or ia engaged in some paaroohial basineaB, and ia anbjeot to t ff Bbea a toad 
the same reatrictiona aa to farming and trading, aa the incambent 
of a benefice (p). 

SOB.SBOT. 2. — Ouratu or Minitteri in Chargo. 

1260. Oorates or mini8ters-in*charge inolnde clerks who are OoratMor 
(a) in charra of an ecclesiastical district not constituted a j^isb, 

or (b) in charge of a parish either (1) daring a vacancy in the 
benefice, or during a sequestration of the benefice when the 
incumbent is inhibited (q), or <3) daring the non-residence of the 
incumbent (r), or (4) where the incumbent has been negligent in 
the performance of his duties and is inhibited (s). In the last 
three cases the clerk is appointed as a stipendiary assistant curate 
and acquires his position of curate in charge by the permitted or 
enforced withdrawal of the incambent. An assistant curate may 
be also temporarily in charge of a parish daring a short absence of 
the incambent, but in that case acts as the representative of the 
incambent and under his directions (t), 

(L) Mtnitten in Charge of a IHtiritt, 

1261. Where a Peel district is constituted under the New Parishes niniiten 
Act, 1848 (a), a minister is nominated to it under the provisions of appointed to 
that Act (6), and when licensed thereto by the bishop (c) performs ^totricti. 
within it, independently of the incambent of any parish out of which 

the district has been taken, all such pastoral duties of a minister of * 
the Church as are specified in his licence, and also, when a building 
is licensed in the district for divine worship, all such services and 
offices as are specified in that or any furtW licence granted by 
the bishop, and to that extent has the cure of souls in the district ; 
but no burials are to be performed in the licensed building, nor is 
the licence to include the solemnisation of marriagei< (d). lie is in 
all respects subject to the jurisdiction of the bisi op and arch- 
deacon, and is styled the minister of the district, and is a body 
politic and corporate with perpetual succession and power notwith- 
standing the statutes of mortinam to hold grants of endowment 
and augmentation made to him under the pi^ovisions of the Act, 
and any real or personal estate which may be given to him 
aecor^g to law ; and is only removable from bis office of minister 
for the like reaB0n8>snd in the some manner as a perpetual curate 
ia removable (<). When the district becomes a new parish, the 


(p) See 19 . et eta., ante. 

I Finder v. Barr (fSM), 4 £. * 1). lOS, 116, 116. 

I See p. 640, poet. 

See p. 642, mW. 

, . Martanj. Bind {VIM), Bothery’s Preoedente, No. 178, p. 89; farrull f, 
BemghUm (1874), L. B. S P. C. 46, 63. 

(a) 6 A 7 c. 37. See pp. 448, 449, ante. 

I Ibid., m. 20, 21. 

New Pariehae Act, 1844 (7 A 8 Wet. e. 94 ), i. 10 . 

I New Fadahes Act, 1848 18 A 7 0 . 87), m. 11— 14, 

TM.s. 18 . 
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church becomes a perpetual curacy and a benefice, and the miniater 
becomes perpetual curate thereof (/). 

(iL) Minutert mi Charge e/ a FariA. 

1262- A curate who by reason of a vacancy in the benefice or of the 
absence of the incumbent (^) is the minister in charge of a parish 
has, while so in charge, the rights and duties of the inenmbentwith 
reference to the services in the church and the cure of souls of tiie 
parish (h). He has power to make a presentment (t), and occupies 
the same position as the incumbent in the choice of churchwardens 
and sidesmen (k). If the benefice is vacant, he has the right which 
the incumbent possesses of appointing the parish clerk (1 ) ; but not 
if the benefice is under sequestration owing to the bankruptcy of 
the incumbent (m). 


SuB-Sxor. 8 . — Aieutant Ouraiee. 

(i.) Licence, Stipend, and Stcciue generoLlye 

1263* A clerk is admitted to the office of assistant curate in a 
benefice by the licence of the bishop on the nomination, except 
^hore there is a clear custom or a statutory enactment to the 
contrary, of the incumbent (n)„ Before he is licensed, the bishop 
must be satisfied by examination as to bis personal fitness for the 
cure to which ho is nominated; and if he comes from another 
diocese he must produce a testimonial from the bishop or ordinary 
of the place from which he comes as to his honesty, ability, and 
conformity to the law of the Church (o). Before obtaining a licence 
to a stipendiary curacy the clerk must present to the bishop a 
declaration, signed by himself and by the incumbent of the benefice 


if) New Pari.she8 Act, IS-liJ ((> & 7 Viet. c. 37), bs, la, 10. 

\g) Tbe mere fact of a benefice being under sequestration does not render the 
ourate who is appointed to serye the cure (see p. 643, poet) the minister in 
charge {Launmee v. Edwarde, [1891] 1 Ch. 144). But he is in charge if the 
incumbent is suspended {Finder y. Barr (1854), 4 E. & B. 105). 

(5) Finder ▼. Barr, $upra. But if there is an incumbent, who is not inhibited 
by the bishop or restitiined by statute from interfering with the discharge of the 
duties of the benefice, the curate represents the inciimDent and is subject to any 
lawful directions which the incumbent may give as to the discharge of those 
duties (ihid,, a^^p. 115, 116). 

(i) Cauones Eodeeiastici (1603), 113 ; Or<n/e v. Elliot (1670), 2 Vent. 41, 

! k) H^ihhard y. Penrice (1746), 2 Stia. 1246. 

1) Finder v. Barr, eupm. 
m) Lawrence y. Edwards, supra 

fi) CShones Eedeaiastioi (1603), 48 ; Act of Uniformity, 1662 (14 Oar. 2, c. 4), 
a. 15; Johnson, Clergyman’s Yade Meoum, Yol. L, pp. 94 esseg,; Watson, 
Clergyman’s Law, 4th ed., p. 209; Bum, Eocleaiastacai Law, YoL XL, j>. 61; 
Be Te Oxford {BUhop) (1806), 7 East, 346; AmM y. Bcdh and WeUs {Bishop) 
(1829), 6 Bing. 316, 3^. The fee for the licence is 10«. (Pluralitmi Act, 18^ < 
(1 A 2 Ylct. c. 106), s. 82). The licence is exempt from stamp duty (Stamp Act, 
1891 (64 A 56 Yict. o. 39), a. L, Sohed. L). A ourate is frequency engefped on 
trial in the first instance with the mere permission of the buhop without a 
licence ; see note (t), p. 644, post, 

(o) Oanonea E^esiastioi (1603), 48; Oib. Ood. 896; AMsr {Bishop) 
ManhaU (1868), L. B. 3 H. £« 17, 64. !foe buhop’s refusal d the fioenoe, after 
inquiry upon grounds whidh appear to him sufficient, cannot be questioiked 
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to whieb be is to be Koetuedl, to the effect that the incumbent bend *■ 

^undertakes to pay to him a specified annual sum as a stipend Unboneficsd 

for bis services as curate, and that he bmd fide intends to receive dwtF* 

the whole of it without any deduction or abatement in respect of 
rent or consideration for the use of the glebe house, or on any 

other account (p). On bein^ licensed he must take the oath of 

canonical obedience to the bishop (q), and if be has not done so on 
ordination on the same dav, must make and subscribe in the 
presence of the bishop by wnom he is licensed, or the commissary 
of such bishop, the declaration of assent contained in the Clerical 
Subscription Act, 1866 (r), and must, on the first Lord’s Day on 
which he officiates in the church or in one of the churches of the 
benefice to which he is licensed, make the same declaration at the 
time of divine service in the presence of the congregation (s). 

Every licence granted to a stipendiary curate, whether the incum- stipend 
bent is resident or non-resident, specifies the amount of the stipend •p«cified, 
to bo paid to the curate (f). Any agreement made between him ** 

and the incumbent in fraud or derogation of the law as to curates’ void, 
stipends, or whereby a curate undertakes or binds himself to take 
a stipend less than that which is assigned to him by his licence, is 
void ; and, notwithstanding his acceptance of a less sum and any 
discharge given by him for it, he and bis personal representatives 
remain entitled to the full amount specified in the licence ; and 
on application to the bishop within twelve months after the curate 
has quitted the curacy or died, payment of the unpaid portion, 
together with full costs of recovering the same, is to be enforced by 
monition and sequestration of the profits of the benefice (u). 

1264. The selling of a curacv is simony, and renders the Bsleoi 
incumbent liable to deprivation (a). oaney. 

1266. A difference between a curate and bis incumbent as to his Decision on 
stipend, or the payment thereof, is to be summarily decided by the ■fifferecoM u 
bishop without appeal ; and in case of wilful neglect to pay the *** 
stipend or any arrears thereof, the bishop may enfoi- 'e payment by 
monition and by sequestration of the profits of the ben^ce (b). 


( Johneoiiy Olergyman’s Yade Mecam, Yol. 1., p* 95 ; J3. t. L&ndon [BUhop) (1743^ 
cited 13 420, n. ; R, v. Oanterhvry {Archhiahop) (1S12), 15 Eaet, 117; 

Down {Biahop) MUUr (1861), 11 L Ch. B., Appendix, pp. i.y ix. ; v, 
Liwneol {BiBhop) (1904), 20 T. L. B. 485). 

(of GHerical Sulwcriplion Act, 1805^8 & 29 Viet. c. 122), m. 8, 6, ’arhere the 
declaration is called the Stipendiary Onrate’e Declaration. Whether there in 
such an office aa that of hononuy aasietant onrate ia doubtful (R, v. Liverpool 


(f) Cieri<»l Subscription Act, 1865 (28 A 29 Yict. c. 122), s. 12* 

\r) Ihid^t B. 1. See p. 651, ante, 

(a) 8. 8 ; Oanon Eootesiasticua (1865). Wilful default in respect of 

mahixig the declaratioii of aaoent readm the ficenoe void (Olerioal Subscriptioii 
Act, i3m (28 a 29 Yict. e. 122), a. 8). 

(I) FluraUtiet Act, 1888 (1 A 2 Yict. e. 106), a 83. 
l u^ /5id.,aB.90. 112. 

I o) SI, Jkwid^B (Bishop) v. Lucy (1699), Ottith. 484. 

hS rtoiditiea Act, 1^ (I A 2 Yict. o. 106), ss. 83, 112, A curate of a n<m^ 
mmamt inpumbant may be appointed aeopeatrator to reoover paymoii^ of hia 
own aftipaiiid {DanM ▼. MorUm (1850), 16 Q. B. 198). A curate caamot bring an ^ 
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Awt* <• 1266. Where the inctimbent of a ben^ee is residcfot and duly 

lAibenefloed performs the daties of the cure, .the bishop cannot comped me 
Cleigr. appointment of a curate or assign to a curate a larger stipend than 
Appointment ineumbent is willing to pay(<;), except where the benefice 
of^ennte exceeds j£600 in annual value, and either toe population amotmts 
where to 8,000 or there is a second church or chapel with a hamlet or 

^d"nti^ district containing 400 persons. In that case the bishop may 
(inly pertorme require the incumbent to nominate a person to be licensed as 
the dntiee. curate to assist in performing the duties of the benefice and to be 

paid by the incumbent, and may, if such nomination is not made 
within three months, appoint and license a curate with a stipmid 
not exceeding (£160; but an appeal from the requisition or 
appointment lies within one month to the archbishop (d). 

1267. Unless the incumbent is suspended or inhibited, a curate 
must act in accordance with his directions (e), and he is responsible for 
what is done by a curate under his directions or with his consent (J ). 


Appointment 
of eurato 
where 

ineambent ii 


Boii-refideiit. 


(ii,) During an Incumhenfa Non-Jieaidence or Neglect of Duty, 

1268. Where the incumbent of a benefice does not either 
actually reside thereon nine months in each year, or, mth the 
written consent of the bishop, perform the duties thereof while 
resident on another benefice of which he is incumbent, or while 
having a legal exemption from residence, or a licence to resiae out 
of the benefice or out of the usual house of residence thereof, the 
bishop may appoint one or more curates to the benefice if the 
incumbent either (1) absents himself from the benefice for a 
period or periods amounting together to more than three months in 
one calendar year(ff), without having one or more curates licensed 
or approved by the bishop to perform the duties, or (2) for one 
month after the death, resignation, or removal of a curate neglects 
to notify the fact to the bishop, or (S) for four months after aueb 
death, resignation, or removal neglects to nominate to the bishop a 
proper curate (h), A curate actually employed by a non-resident 
incumbent may be licensed, although not expressly nominated to 
the bishop (i). The licence must specify whether the curate is 
required to reside within the benefice or not. If the incumbent does 
not reside or does not satisfy the bishop of his intention to reside 
during four months in the year, the curate must reside within the 


action affainst his inoumbent for arrears of his salary in oases where the Act has 
placed tne matter in the hands of the biahop ( fVeatv, Turyter (1837), 6 Ad. A EL 
614), nor where the ohanoellor has ordered a writ of aequeetration to issue, and 
has allowed sequestrator’s accounts, can theinoumb^t obtain an order from 
a <nvil qpurt to reopen them (Burrow v. Tilson (1898), 14 T. L. E. 214). But 
where an incumbent contracta to provide a curate with board and lodging in 
addition to hia salary, an action wiU lie for damages for breach of the contract 
(i^Vofcr V. Dtniaon (1888), 67 L. J. (a B.) 660). 

(o) A Feierberough (Biahm) (1824), 3 B. & 0. 47, 60. 

M Mmiyn ▼. Hind (1786), BamerfB Frei^ents, No. 178, p. 69. 

{d) Huralitiea Acta Amendment Act, 1885 (48 A 49 \^ct. c. 64), si, 18, 16 ; 
and see note (^), p. 661, post. ^ 

( /} jFarHmi ▼. ^ughion (187^, L. B. 6 P. 0. 46, 63. 

(c) Betweiil let Januaiy and 3Ist Dooemher (Sharpe r. Muck) (1847), 10 
B. 280). 

Ih) PluraBttM Act, 1838 (I 4 2 Yiot. o. 106), a. 76. 

- W/W.,a.98. 
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uenefice, if a oonvenieot residence can be procured 'within it, and 
the licence must specify the place of residRooe. Under other 
oircumstances the bishop may permit the curate to reside outside 
the benefice on grounds specified in the licence. B|it under all 
eircumstances the curate must reside within three miles of the 
church or chapel of the benefice, except in cases of necessity 
approved by the bishop and specified in the licence (A;). 

1269. If the population of the benefice exceeds 2,000, or there 
are two or more churches belonging thereto not less than a mile 
apart, the bishop may require the non-resident incumbent to 
nominate two or more persons to be licensed as curates, and may, 
if such nomination is not made within three months after the 
requisition, appoint and license two or more curates with stipends ; 
but an appeal from such requisition or appointment lies within one 
month to the archbishop (/). 

1270. Where the incumbent is not resident for four months in 
each year, the bishop may require the curate to reside in the house 
of residence of the benefice, and may, during his service of the cure 
or the non-residonce of the incumbent, assign to him the house with 
.all or any part of the gardens and buildings belonging thereto, free 
of rent, and also not more than four acres of glebe land adjacent to 
the house at a rent to be fixed by the archdeacon or rural dean and 
a neighbouring incumbent ; and the profits of the benefice may be 
sequestered to enforce delivery of possession of the assigned premises 
to the curate (m). If the bishop has assigned to the curate a 
stipend not less than the whole value of the benefice and has 
directed him to reside in the house of residence, he is liable, while 
serving the cure, to the same taxes and parochial rates and 
assessments as if he were the incumbent. In other cases where the 
curate is directed so to reside, the bishop may order the incumbent 
to pay to him all or any part of the amount of such taxes, rates, and 
assessments during the year ending at the Michaeln'as day before 
the date of the order ; and such payment may be enforced by 
monition and sequestration of the profits of the benefice (n). He 
most at any time give up possession of the house on six months’ 
notice either from the incumbent with the written permission of 
the bishop or from the bishop himself ; or, in 'case of the benefice 
becoming vacant, on six weeks’ notice from the new incumbent, if 
given within six mojiths after admission Uj the benefice (o). 

Where an incumtent is non-resident, the bishop is to appoint to 
the curate licensed to serve the benefice a stipend according to the 
prescribed scale (p). 


(k) Pluralities Act, 183S (1 & 2 Viet o. 106), ss. 76, 76, 

, /6tct, B. 86 ; Pluralities Acts Amendment Act, 1886 (48 A 49 Viet o. 64), 
SB. 9, 16. 

(fn) Pluralitiee Act, 1838 (1 ft 2 Viot o. 106), b. 93. 

Cn) Ibid., B. 94. 

(o) IM; 8, 96. If he refusee to give up the house, he is liable to pay to tho 
incumbent 40#. for every day of wrongful poseesBion (ibid,), 

(|) PhiralitieB Act, 1838 (1 ft 2 Viet o. 106), s. 83 ; Dtiniel v. 

18 ^ B, 198. The yearly stipend is to be not lees than £80 or the annual value 
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Sect, a 1271. Where an incombent of two benefices resides on one or 
Uabenefleed other of them in different proportions for the fall requisite period 
Clargy . and employs a oarate to serve interchangeably in the benefice from 
■Upend when wluch he is absent daring his residence on the other, the bishop 
cante may assign to the curate a reasonable stipend not exceeding the 
^ing two Qf stipend for the larger of the benefices nor less than the rate 

for the smaller. If the incumbent so residing employs one or more 
curates for the whole year on each of the benefices, the bishop may 
assign to each of them a stipend less than the prescribed rate (q). 


Appointreent 
of curate 
when duties 
of benefice 
are Inade- 
quately 
performed* 


1272. Whore the duties of a benefice are duly reported to the 
bishop to be inadequately performed (r), he may require the 
incumbent, although resident and engaged in performing the duties, 
to nominate one or more curates with sufficient stipends to be 
licensed to perform or assist in performing the duties ; and, if the 
incumbent does not within three months make such nomination, 
the bishop may appoint and license to the benefice one or more 
curates, and may assign to them stipends not exceeding by £70 the 
stipends allowed to curates in the case of a non-resident incumbent ; 
but so that if the whole net income of the benefice does not exceed 
£800 a year, the stipend or aggregate of stipends must not exceed 
£160(0- 


Bpeoiul 1273. Where, however, an incombent is non-resident or incapable 

performing the duties of the benefice from age, sickness, or other 
* ° unavoidable cause, and owing to these or other special circumstances 

. hardship or inconvenience would arise if the full stipend were 
allowed to the curate, the bishop may assign to him a less stipend 
with the consent of the archbishop of the province, notified upon 


of the benefice if it does not amount to £80 ; nor less then £100 or the annual 
value if it does not amount to £100, where the population amounts to 300 ; nor 
less than £120, or the annual value if it does not amount to £120, where the 
population amounts to 500 ; nor less than £135 or the annual value if it docs 
not amount to £135, where the population amounts to 750 ; nor less than £150 
or the annual value it it does not amount to £150, where the population amounts 
to 1,000 (Pluralities Act, 1838 (1 & 2 Viot. o. 106), s. 85). Where the annual 
value of the benefice exceeds £400, the bishop may assira to a resident curate 
serving no other cure a yearly stipend of £100, although the population does not 
amount to 300, and, if it amounts to 500, any larger yearly stipend not exceeding 
by more than £60 the resp^tive amounts prescribed as above-mentioned (ibid., 
8. 86). Where the ^pulation exceeds 2,000, or the benefice has two or more 
churches not leas than a mile apart, the bishop may require the incumbent to 
nominate two or more persons to be lioonsed as curates, and, in case of his not 
doing so within three mouths, may appoint and license two or more curates and 
assign them yearly stipends not exceeding by £70 the respective stipends 
allowed as above mention^ ; but so that the whole of the yearly stipends of the 
curates serving the benefice do not exceed altogether two-thinls of the not 
annual income of the benefice, llie incumbent within one month after he is 
served with the requisition or with notice of the appointment of the curstci 
may appeal to the archbishop of the province (tbia., a. 86; Pluralities Acts 
Amenoment Act, 1885 (48 A 49 Vici o. 54), s. 0). 

(q) Pluralities Act, 1838 (1 dt 2 Yict o. 106), s. 88. 

M See pp. 613, 614, anU, 

(a) PlunJitieB Act, 1838 (1 A 2 Viet. c. 106), s. 77 ; Plnralitiee Acts Amend- 
ment Act; 1885 (48 A 49 Viot. o. 54), s. 8. An incumbent has a right to be 
heard by the bishop before he is required to appoint a curate on account of 
neglecting his duties {Oap^ v, (1832), 2 Or. A J. 558). 
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the curate's licence* whereon it must also be stated that for special 
reasons the full stipend has not been assigned (t). 

1274. Where a stipend equal to the whole value of the benefice is 
assigned, it is to be subject to deduBtion in respect of all charges and 
outgoings legally affecting the value of the benefice and of any 
diminution of its value not owing to the wilful default or neglect of 
the incumbent (a). 

1276. Where a stipend equal to the whole value of the benefice is 
assigned, the bishop, upon the application of the incumbent, may 
allow him to retain in each year so much of the annual value of the 
benefice, not exceeding one fourth part thereof, as has been actually 
expended during the year in the repair of the chancel and house of 
residence in respect of which he or his estate would be liable for 
dilapidations to his successor. And where the annual value of a 
benefice does not exceed JS150, the bishop, upon the application of 
the incumbent, may allow him to deduct from the stipend assigned 
to a curate in each year any money actually expended in such 
repairs above the amount of the surplus of such value remaining 
after payment of the stipend ; but so that the deduction shall not in 
any one year exceed one fourth part of the stipend (b). 

1276. Where in order to obtain the proper performance of 
ecclesiastical duties the bishop licenses an incumbent to serve as 
curate in an adjoining or other benefice, the stipend assigned to 
him may be less than the prescribed rate by a sum not exceeding 
£30. And where the bishop finds it necessary or expedient to 
license the same curate for two parishes, he may direct that the 
stipend for serving in each shall be less than the prescribed rate 
by a sum not exceeding £30 (c). 

1277. Where an incumbent has been found a lunatic or a person 
of unsound mind, and the bishop assigns a stipend to a curate 
serving in the benefice, the committee of the incur bent's estate 
is to pay the stipend to the curate out of the profits of the benefice 
which come to his hands (d). 

(iii.) In certain Ocuee of Sequestration, 

1278. Wbeu a sequestration has issued under a judgment 
recovered against the incumbent of a benefice or under his 
bankruptcy, and remains in force for six months, the bishop may 
thereafter, so long as it remains in force, appoint and license for 
the due performance of the church of the benefice one or more 
curates or additional curates as the case may require, with such 
stipend as be thinks fit, specified in the licence and payable by the 
Kqnestrator out of money arising under the sequestration, and may 

> at any time revoke any such appointment and licence (e). 

t) Flnmlitie. Act, 1838 (1 A 2 Viet c. 106), .. 87. 

a) md.. B. 91. 

>) im., B. 92. 

e) Hid., B. 89. 

d) Ihid., B. 79. 

fl) SsquMrtntion Act, 1871 (84 A 80 Viet. e. 48), sa. 1—4. The ycwlyBtlpBnd 
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(br.) During VaoHug 

1279. The bishop may assign to any or each oarate appointed to 
perform the duties of a vacant benefice (/) a stipend not exceeding 
for each curate £200 a year for the period of the vacancy ; but so 
that the stipend or aggregate of stipends does not exceed the net 
annual value of the benefice (g). 


(v.) Duration and Termination of Curaoym 

Bt inoambent 1280. A stipendiary curate does not gain a settlement in a parish 
wiu> Wihop'B ^nder the poor laws by oflSciating therein under the bishop's 
perm Non. After a vacancy in a benefice, the incoming incumbent, 

within six months after his admission thereto, can by six weeks' 
notice determine the curacy of any curate who has been serving the 
benefice ; and in all other cases an incumbent, whether resident or 
non-resident, can, with the previous permission in writing of the 
bishop, determine the curacy of any curate by six months’ notice ; 
and, if the bishop refuses such permission to a resident incumbent 
or a non-resident incumbent who desires to reside on his benefice, 
he may within one month appeal to the archbishop of the province, 
who will confirm the refusal or grant the ])ermi8Bion as may seem 
BjTMroofiUoD {)roper(t). But the bishop may at any time summarily revoke 
of licence. ^ curate’s licence and remove him after having given him an 
opportunity of showing reason to the contrary, subject to the 
right of the curate to appeal against the revocation within one 
month to the archbishop of the province (k). On the other hand, 
a curate, at the expiration of three months after be has given 
notice of bis intention so to do to the incumbent of the benefice 


OD ag^egate of t)io stipends is not to exceed in the whole two- thirds of the 
annual value of the lienofice as defined by the Incumbents EU^signation Act* 
1871 (.’14 & Viet. c. s. 11 (see note (c/), p. 630, onte), nor i!20C il the 
population does not excoeil 500, or £300 if it exce^ 500 but not 1,000, or £500 
if it exceeds 1,000 but not 3,000, or £600 if it exceetls 3,000 (Sequestration Act, 
1871 (34 & 35 Viet. c. 45), s. 1). See also p. 620, ante, 
if) See p. 635, ante, 

(y) Pluralities Acts Amendment Act, 1885 (48 & 49 Viet. o. 54), e. 10. 

(A) /f. V. Ovor {inftahiianU) (1773), Burr. S, 0. 746 ; Wantage (InAabi^ 
tants) riSOl), 2 East. 65. 

(«) Pluralities Act, 1838 (I A 2 Viet. o. 106), s. 95. The notice by the incum- 
bent need not be in any particular form or be formally eerved, and, apparently, 
need not be in writing (banner v. (1888), 13 P. IJ. 128}. Where a 

curate is temporarily employed without a licence (see note {n), p. 638, ante), he 
is removabte at pleasure (McHyti v. Hind (1776), Cowp. 437, per Lord Mansfield. 
O.J., at p. 440). The licence of a curate appointed to serve the church or chapel 
0f a dis^ot ohapelry ia not affecteii by the avoidauoe of the church of the parish 
or district parian in which the chspelry is situate (Church Building Act, 18^ 
(1 ft S Yict. c. 107), s. 13 ; Ohuroh Building Act, 1839 (2 ft 8 Viet o. 49), s. ll> 
(h) Phtralities Act, 1838 (1 ft 2 Viet o. 106), ss. 98, 102, 111 ; PooTe v. « 

(Biisop) (1859), 5 Jut. (v. 8.) 622. The licence may be revoked lor a felony 
without me curate having been' coDrioted of it in a tWporal court {Be Sinyonki 
(1864), 18 W. E. 825). The archbishop’s decision is final (Poofe v. Ltmdon 
[BUhoo) (1881), 14 Moo. P* 0. C. 262). It ought to be given on the same 
grouna as thfli on which the lioepce was revoke by the bishop {Jle ^mr/onki, 
and before giving it the ait^Uahop must hear the curate personally, op* 
il desired, by counsel (it v. Oanterhury (ArMiehop) (1869), 1 E. A £. 646). 
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and the bishop, or sooner mth the written eonstot of the bishop, 
may quit his curacy (f ). 

(tL) Record of Ucmou and Revottdione, 


taut.*. 

O&beniAeed 

CSersy. 


1281. Copies of all licences and revocations of licences to stipen- To be ent«t«rl 
diary curates are to be entered in the diocesan registry, and copies 
thereof are to be transmitted to the churchwardens of the parish 
to which they relate, to bo deposited in the parish chest (m). puiih ckeet. 


Sub-Sect. 4. — [jecturtra or PreacherBe 


1282. A lecturer or preacher is a person in holy orders, elected StAtm. 
or otherwise appointed for the special purpose of delivering lectures 
or preaching sermons in the church or chapel of a parish. He 
must be licensed by the bishop or the archbishop of the pro- 
vince (n); but where there is a right to elect or appoint a lecturer or 
preacher, the bishop is bound to license him, if he is ortiiodox, 
an honest liver, and loyal (o). Unless there is an immemorial 
custom to the contrary, he cannot bo elected or appointed without 
the consent of the incumbent (p). 


1283. A clerk, before being licensed to a lectureship or preacher- Reqn^iKitea 
ship, must, in the presence of the bishop or his commissary, make 

and subscribe the same declaration of assent and declaration^ 
against simony, and take the same oath of allegiance as is requirfuU 
of an incumbent before he is admitted to a benefice (7). 

1284. If a lecturer or preacher, who has a riglit to the officife, is Mamiamn . 
not permitted to exercise it, his remedy is by mandamus (r). j 

1285. Where an endowment is provided for a lecture in a chut^h Cannot fix 
during the afternoon of Sunday, the lecturer cannot prescribe 

the hour («). j 


a Pluralities Act, 1838 (1 & 2 Viet, c, lOfl), k. 97. If ho earlier, hfc is 
B to pay to the incumbont such sum not exceeding his stipend for Vlx 
months as the bishop, in his discretion, specifies in writing; and the incumbent 
may deduct the sum from his stipend or recover it by action of debt \ 

i^n) Ibid., 8. 102. The list is oi)en to inspection on payment of a fee of 3*., v 
ana the incumbent of the pa^l^h must pay a like fee for the copy transmittecl \ 
to the churchwardens {ibid?). If the revocation of a licence is annulled by the 
archbishop, tiie copies of the revocation are to be withdrawn from the re^stry 
and the parish chc^ (thid.). 

(n) Act of Uniformity, 1662 (14 Car. 2, c. 4), s. 16; B. v. London (Bitihfip) 
(1811), 13 East, 419 ; R, v, Canterbury [ArrhhiBhirp) and London (/lwAop)(1812}, 
b’i Ka4, 117. The stamp duty on the licence is 106. (Stamp Act, 1891 (64 A 
Viet. c. 39), s. 1, Sche<L I.). 

(o) 8t. Bartholtnneio'8 U Churchwarden b) Gobc (170(n, 3 Salk. 87; R. ▼. Lmdon 
• (1743), 1 Wils. 11, 16; 13 East, 420, n. The archbishop or bishop can 

to license him on the ground of unfitness {B, v. Londm\Bi$hop) (1811), 
i3 Ebi^, 419 ; B. ▼. Canterbury {Archbishoj,)^ enj/ra), 

(p) B. V. London (Bhhop) (\’!4:i), 1 Wils. 11; B. y. London (Binhop) (1786), 
i Term Eop. 331 ; B. v. Field (1791), 4 Term Eep. 126 ; At. Exeter {HUhop) 
(1802), 2 East, 462 ; Clinton v. Hatchard (1822), 1 Add. 96. 

Clerical Sub^ption Act, 1866 (28 A 29 Viet. 0 . 122), s. 6 ; Canon 
BedesiagticuB (1866). See p. 601, ante, 

(r) A T. Barker (l702b 1 Win. Bl. 36^ per Lord Mansfubld, C. J. 

(«) A T. Bathuret (1760), 1 Wm. Bl. 210, where the incumbent and the 
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Bwt. 4. 1286. Where under the Union of Benefices Act, 1860 (t), the 

Unbeneficed parish church, in which the lectures of an endowed lectureship have 
Clergy. been customarily preached, is taken down or ceases to be a parish 
church, they are to be preached in the church which becomes the 
church of the parish ; or the transfer of the lectures^ to other 
churches may be effected by schemes prepared by the bishop and 
ai)proved by the Charity Commissioners and by the vestries of the 
j)ari8bes affected thereby, and assented to by the incumbents of such 
other churches («). 

Obiig:aflon to 1287. With the assent of the incumbent, the bishop may require 
^ ^ lecturer or preacher to perform other clerical or ministerial duties 
“ as assistant curate or otherwise within the benefice. If he neglects 

to perform such duties, the bishop may require him to appear, and, 
with the assistance of the chancellor and one or more of the arch- 
deacons of the diocese, may summarily inquire into and adjudicate 
upon the facts, and, if necessary, suspend or remove him and 
declare the office vacant. But he has an appeal within fourteen 
days to the archbishop of the province. If there is no appeal, or, 
upon appeal, tlie sentence or declaration is affirmed, it is to be pub- 
lished in the church or chapel where the office has been exercised, 
and the office becomes thereupon vacant and the right of the 
ti lecturer or preaciier thereto ceases ; and a new election or 
appointment thereto is to take place as if he were dead (t). 

\ Soh-SeoT. b.-- Ministers of Chapels of Ease, 

r288. Chapels of ease(c) are served either by the incumbent or 
a ‘Stipendiary curate of the parish, or by a minister specially 
Jiirpointed thereto by the incumbent of the parish and removable 
Im him, or appointed by some otlier person or persons in whom, 
in Jexceptional instances, the appointment is vested (rf). In some 
cnics, by a private Act of Parliament, a chapel of ease is made pre- 
Hcritative (c). The minister is then instituted and inducted by the 
l)i.4hop 00 the presentation of the patron (/). In all otlier cases he 
isy'licensed by the bishop to the chapel (^). 

tniateea of the endowment were held to be justified in fixing the lecture tit 
7 p.m, 

m 23 & 24 Viet. c. 142, 

(а) Ihid.f 8. 20. The bishop has no power to iicenne a lecturer without the 
consent of the inourabent of the church in which he ia to officiate {ihid.Y 

(б) Ijocturers and Parish Clerks Act, 1844 (7 & 8 Viet. o. 69), s. 1. The fact 

of a lecturer or preacher being required to penorm other clerical or ministerial 
duties in a parish does not relieve an incumbent from any legal obligation 
which may rest upon him to employ a curate or other assistant s. 4). 

(c) See pp. 788, 789, post. 

laj Gib. Cod. 209, 210 ; Bum, Ecdesiostical Law, Vol. IL, pp. 66—61 ; 
IHxon V. Kershaw (1766), Amb. 528; R. v. Oixford {Buhop) (1806), 7 Bast, 600,6 
B. V. Davit (1837), 6 Ad. & EL 374. 

I jR. T. Folty (1846), 2 O.B. 664. 

/) Ihid. 

Bum, Ecclesiastioal Law, Vol. 11., p. 68. The incumbent of a parish hM 
a right, and it is his dtity, to nominate a minister to officiate in a ooneecrated 
building in the parish, and the bishop may be compelled by mandamus to 
lioense such minister (JR. v. London {Buhop) (1838), 1 Will. Well. A H. 161). 


OhapelB of 
tone. 
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8uB-^ECfr. 6 . — Minivttf nf ProgrUiary Chupd$. 

1289 . The minister of a proprietar j chapel (A) is appointed by 
the owner of the chapel or the persons having the right of appoint- 
ment under the terms of any trust under which the chapel is held. 
He must be licensed by the bishop to perform service therein with 
the consent of the incumbent of the parish in which the chapel is 
situate (i), and the bishop can at any timd revoke the licence (y). 
A succeeding incumbent may refuse consent to his officiating under 
a licence granted by the bishop with the consent of the previous 
incumbent (A). 

Sub-Sect. 7. — Chaplains, 

1290. A chaplain is a clerk who performs divine service in a 
chapel (Z). Besides the ministers of chapels of ease (m) and pro- 
prietary chapols (n), who in a sense are chaplains, there are 
chaplains in England (o) of the army, the territorial force, the navy, 
cemeteries, asylums, gaols, workhouses, other institutions, and tho 
Sovereign and other individuals. 

1291. The duties of chaplains and officiating clergymen in the 
army are laid down in the “ Instructions for the guidance of 
chaplains of the Church of England in their ministrations to the 
troops,” and in the King’s Begulations and Orders for the army (p). 
Under the directions of the general officer commanding in chief of 
the command in which they are located, they carry out the orders 
contained in the Army School Begulations as to the religious 
instruction of children ( 7 ). 

The army chaplains are under the supervision of the Chaplain- 
General of the Forces (r). 

1292- Where the precinct of an army camp, barrack, hospital, or 
arsenal is constituted an extra-parochial district by an Order in 
Council with the consent of the bishop of the diocese («), the 
Secretary of State may from time to tirao appoin' any army 
chaplain to be the chaplain of the district and perform the 

(A) As to proprietary chaf>6ls, soe pp. 789, 790, post, 

(t) Moysey y, Ilillcitai (1828), 2 Uag. Ecc. 30; Hodyhu y, JJilhn (1810), 2 
Curt. 388 ; Jiichards v. Fincher (1874), L. E. 4 A. & E. 255. 

f y) Sedyh vk v. Manchester (Ihshvp) (1869), 38 Ij. J. (kcCL.)30. 

Uc) RieJmrds v. Finchet, supra, 

{l) Termes de la T-iey, p. 110, Tho title is coinrnoiily used of one who 
depends upon the Kine or other man of quality for the instruction of him and 
hia family, and the roamng of prayers and preaching in his private house where 
there is a chapel for that purpose Ofcid,). It is not generally used of tho 
minister of a chapel of ease or otJier chapel in which publio worship is 
conducted. 

i m) See p. 646 , ante, 
n) See supra, 

o) For chaplains abroad, gee pp. 407 et sey,, ante, 

(p) King's Eegulations and Orders for the Army (1908), pars. 1320—1334. 
^eealso pars. 162, 1519, 1767. 

(v) Ibid,, par. 1332. See also title Enuoanoer. 

(r) Ibid,, par. 1333 ; and see dode, Military Forces of the Crown, Yol. 1|„ 
pp. 371, 384, 

(•) See p* 443, ante. 
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Scot. 4. functions of an army chaplain therein (Q. If the district is by 
Unbeneficed Order in Council declared to be during the pleasure of the 
Clergy. Sovereign under the exclusive jurisdiction of an archbishop or 

bishop named in the Order, he exercises over an army chaplain 
appointed to officiate therein all the powers and authority whicli 
a bishop can by law exercise over any clerk holding preferment in 
his diocese, to the exclusion of all other ecclesiastical jurisdiction in 
respect of the district (a). 

Where a building has been certified by the Secretary of State to 
the bishop of the diocese as used or intended to be used by the 
army as an unconsecrated chapel for the purpose of divine worship, 
the Secretary of State may from time to time appoint any army 
chaplain to perform all the functions of an army chaplain therein 
so long as the building is so used (b). 

1293. There is a chaplains’ department of the territorial force 
to whicli ministers of all denominations may bo appointed as 
chaplains to the force, being attached for duty to a unit of a battalion 
or its equivalent (c). The president of the county association 
forwards recommendations to the general ()ffi(;or commanding in 
chief for submission to the Secretary of State for War, after first 
obtaining, in the case of Church of England chaplains, the con- 
currence of the chaplain-general in their nomination (rf). Their 
l anks are similar to those in the army chaplains’ department, and 
llioir duties are determined by the officer commanding the unit to 
which they are attached (c). 


I’errlforfal 

force 

chapliiiiiB. 


(<) Army Oliaplains Act, 1868 (31 & 82 Viet. c. 83), bs. 2 — 7. 

((/) I hid.y 88. U, 10. 

Ut) IhiiLt 8 . 8 . 

(r) Bpocial Army Order of 14tb January, 1909 (Army Order 30 of February, 
1909). Tlio api)fmitiiiont of each chaplain to a unit is continprent on whether 
tho nurnlior of men bolong:iii>r to his denomination amounts to at least 15 i>er 
rent, oi the establieiiment of the unit ; but tho niimbor of chaplains of any 
pai*ticular denomination appointed to a unit cannot exceed one for every 300 
men of that denomination. If at any time the number of a denomination falls 
IhjIow the required strength, the officer commanding the unit is to report the 
fact with a view to the chaplaiirs appointment being cancolled. Additional 
appointments may be made to the staff of brigades or divisions, or in special 
cases at the diecrotion of the Army Council on the recommendation of the 
general officer commanding in chief {dbld., pars. 1,2). 

C lbid., par. 1. The nomination is made by the bishop of the diocese (War 
3 Circular Memorandum No. 153 (Tnstnictions relAtivo to the Appointment 
of Chaplains to the Territorial Fore®), 25th March, 1909). 

(«) Special Army Order of Hth January, 1909 (Army Order 30 of February, 
1909), pg»s. 3 — 7. When called up for active service they are to receive the 
pay end allowances of chaplains to the forces. At other times their remunera- 
tion is that laid down in par. 419 of the Territorial Force Begulations (ihd.). 
lly par. 419 of the Territorial Force Reflations the remuneration to 
olBciatmg ministers appointed to pertonn divine service in camp on Sunday^ 
moniinf and Good Fnoay is for each day on which service is performed Xl 
where Uie number of their particular denomination is 100 and upwards, and 
lOs. 6d. where it is 25 and upwards but under 100, and nil if it ia below 
25. A chaplain cannot draw ]iay for more than one service on eacdi Sunday 
in camp and is not entitled to any oUowancea, but is conveyed to camp 
by the county association which administers his unit (Special Aimy Order of 
14th January, 1909 (Army Order 30 of February, 1909) ). 
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1204. The qualifications of a clerk tor appointment as a naval 
chaplain are that he must have been ordains deacon and priest in 
the Church of England, or the Church of Ireland, or the Episcopal 
Church of Scotland, is not above thirty-five years of age, and is 
unbeneficed. He must produce testimonials from the bishop of the 
diocese in which be was last licensed, and must have been examined 
and approved by the Chaplain of the Fleet, and must receive a 
.special ecclesiastical licence from the Archbishop of Canterbury (/). 

Clerks in priests* orders without restriction as to age can take 
temporary employment in the navy as acting-chaplains for 
temporary service (g). 

Chaplains in the navy do not hold any naval rank, but retain 
when afloat the position to which their office would entitle them 
on shore (A). 

The Chaplain of the Fleet is the head of the naval chaplains (i). 

The duty of a naval chaplain is so to behave as to inspire the 
officers and the ship's company with reverence and respect towards 
him, to conduct the daily morning prayers and perform the duties 
of the Lord’s day (fc), to provide opportunities for receiving the 
Holy Communion regularly, and, when practicable, at least once a 
month, and to keep the books of devotion and the communion 
plate (0* He is to visit the sick (in), to conduct funerals (n), to 
arrange for prayer and consultation with men or boys who desire 
to meet him for the purpose (o), and to give religious instruction to 
young officers put under his care by the captain, and to all the boys 
in the ship, and to any men who voluntarily attend for the pur- 
])Ose( p) ; and is to supervise the naval schoolmaster and the ship's 
library and any ministrations of scripture readers (q). He is to be 
at all times treated with resptct and regarded as a friend and 
adviser by all on board, and is not to be required to perform any 
ciecutive duties (r). He is not to undertake duty in parishes on 
bliore for which payment is received, but may assist in churches on 
fihore occasionally without remuneration («). 

1295. Where a cemetery company are established under a 
special Act of Parliament which incorporated the provisions as to 


(/) King’s Begulatioiis and Admiralty Iiistructiona for the Government of 
His Majesty’s mval Service (1906), arts. 231, 272, 824. The pay of navnl 
chaplains is i 3gulated by arts. 6d6, 1390, 1470. 

((/) Ibid,, art. 272. * 

{h) ibid., art. 217. 

Ibid. 

(k) Ibid,, arts. 645, 646. Divine service with a sermon is to he performed 
According to the lituri^ of the CThurch every Sunday, unless otherwise orderrul. 
or prevented by the snip’s duties or the weather. Short ]>ntyer8 from the same 
liturgy ere to be reaa every weekday after morning quarters or divisiune 
(ibid., arts. 705, 706). 

• (0 Ibid., art. 647 ; Addenda (1908), art. 1713 a. 

(m) Ibid., arto. 648, 709. 

M Ibid., art. 649. 
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chaplains contained in the Cemeteries Clauses Act, 1647 (t)« the; 
from time to time appoint, with the approval of the bishop of 
the diocese, a clerk to officiate as chaplain in the consecrated part 
of their cemetery (a). 

In certain cases a chaplain may be appointed to perform 
the burial service in the consecrated part of a burial ground 
provided by a local authority (5). 

1296. The visiting committee of every lunatic asylum are re- 
quired from time to time to appoint as chaplain a clerk in priest’s 
orders licensed by the bishop of the diocese, and to fix his 
salary (c). He, or his substitute approved by them, is to perform 
in the chapel of the asylum or some other convenient place belong- 
ing thereto, divine service on every Sunday, Christmas Day, and 
Good Friday, and also divine service and such other Church services 
as the visiting committee direct, at such times as they appoint (d). 
11 is licence is revocable by the bishop (e); but the visiting com- 
mittee may dismiss him without the bishop’s consent (/). They 
may grant to him, if he is incapacitated by confirmed illness, age, 
or infirmity, or has been chaplain for not less than fifteen years, 
and is not less than fifty years old, such superannuation allowance as 
they think fit, not exceeding t\vo4hinls of the salary paid to him 
at the date of his superannuation, and, if they think fit, a further 
sum in respect of the value of lodgings, rations, and other 
allowances enjoyed by him (/;). 

1297. A chaplain is appointed by the Home Secretary to every 
gaol, and an assistant chaplain is appointed by liim to any gaol 
which is sufficiently large to require the appointment (h). Notice 
of every appointment is sent to the bishop of the diocese within one 
month after it has been made ; and no chaplain or assistant chaplain 
can officiate in a gaol until he has obtained a licence for the purpose 
from the bishop, nor for longer than while the licence continues in 
force (i). But he may also be dismissed by the Home Secretary, 
and receives such salary as the Home Secretary directs {k). The 
same clerk may officiate as chaplain of two gaols within a convenient 
distance from each other, if they are together calculated to receive 


(t) 10 A 11 Viet. c. 65, 68. 27—34. 

(o) See title Bueial ant> CRrMATioN, Vol. lH., 519, 559. 560; and 

see ibid,, p. 426, as to notice to the chaplain of a bunal under the Burial Lu\m) 
Ainowdment Act, 1880 (43 & 44 Vict. c. 4n. 

(5) Seetitle Burial and Crkmation, Vol. III., pp. 472, 473, 610. 

I cl I.uuacy Act, 1890 (53 A d’l Viot. c. 5), s. 276 (1) (a), (5). 

I a) fhiiLf 8. 277 (2). See also title Lunatics and r>:RS0NS of Unsound Mind. 

I A 277 (1). 

7) /Wd.. e. 276 (3). 

I g) 88. 280 — 282. It ir not essential, in order to entitle the chaplain hii 
a 8U)>enuiiiuatioQ allowance, that he should have resided in the asylum or given 
his whole time to the duties of “the chaplaincy (li. ▼. Ilere/ard County Counrii 
(1890), 63 L. T. 245). 

(A) Prieou Act, 1865 (28 A 29 Vict. c. 126), 66. 10, 12, as amended by rriaon 
Act, 1877 (40 A 41 Vict c. 21), s. 6. 

ii) Prison Act, 1866 (28 A 29 Vict. o. 126), s. 13. See also title PRISONS. 

(V) i. 14, as amended by Meon Act 1877 (40 A 41 Vict o. 21), e. 5. 
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not more than one hundred prisoners (2). The chaplain of a gaol 
is a prison officer to whom a superannuation allowance or gratuity 
may be given on his retirement <m). 

1298. A chaplain of a workhouse is among the paid officers 
whom the Local Government Board may direct the overseers or 
guardians of a parish or union to appoint, with such qualifications as 
the Board think necessary. The Board may define and direct the 
esecution of his duties and the mode of his appointment and dis. 
missal, and his continuance in office, and the amount of his salary, 
and the time and mode of payment thereof (n). Before acting, be 
must obtain the licence or consent of the bishop (o), but can after* 
wards officiate in the workhouse without the consent and in spite of 
the prohibition of the incumbent (p). He can charge or mortgage 
his salary (q). The Board can remove him for unfitness without 
the consent of the bishop and without assigning any special 
grounds (r). 

1299. The chapele and chaplains of the schools to which the 
Public Schools Act, 1868 (s), applies, and of any of the endowed 
schools subject to the Endowed Schools Act, 1869 (/), are free from 
the jurisdiction and control of the incumbents of the parishes in 
which the chapels are situate (u). And when any college, school, 
hospital, asylum, or public or charitable institution has a chapel, 
whether consecrated or unconsecrated, the bishop of the diocese 
may license a clerk to serve the chapel and perform such offices 
and services of the Church therein (other than the solemnisation of 
marriage) as are specified in the licence (a). Where this is done, 

(1) Prison Act, 1865 (28 & 29 Viet. c. 126). a. 11. 

(w) Prison Act, 1877 (40 & 41 Viet. o. 21), s. 36 ; Prison (Officers* Super- 
annuation) Act, 1886 (49 & 60 Viet. c. 9); Prison Officers (Pensions) Act, 1902 
(2 Edw. 7, 0. 9). 

(n) Poor Law Amendment Act, 1834 (4 & 5 Will. 4, c. 76), bp. 46, 109 ; Local 

Government Board Act, 1871 (34 & 36 Viet. c. 70); II. v. JJraintree Union 
^Guardians) I Q. B. 130; General Consolidated Order, rta. 163 — 166, 

171—176, 187, 190, 193, 19^—198, 211 (Statutory Kulea and Orders Revised, 
VoL X.. Poor. England, pp. 99—116). 8eo also title Pooit Law. 

(o) General Consolidated Order, art. 171 (Statutory Eulrs and Onlers Bevisod, 
VoL X., Poor, England, p. 102). 

(») Molyneuxr. Bagehaw (1863), 9 Jur. (n. s.) 563; and as to where the 
wonmouse has a chapel, see Private Chapels Act, 1871 (34 & 35 Viet. c. 66), 
1—3. 

(a) Jte M^ramB, [1890 1 CL B. 594. 

(r) Poor Law Ainoiiament Act, 1834 (4 & 6 Will. 4, c. 7^, s. 48 ; Geijnrni 

Consolidated Order, art. 187 (Statutory Rules and Orders Revised, VoL X., 
Poor, England, p. 10*1) ; ExjMirtB Molineux (1863), 7 L. T. 599, ^ 

(s) 31 & 32 Viet. c. 118. The Act applies to Eton, Winchester, Weetminstci , 
Charterhouse, Harrow, Rugby, and Shrowsbiiry (ihid., preamble, and s. 3). See 
title Education. 

(0 32 & 33 Viet. 0. 66. 

(tt) Public Schools Act, 1868 (31 & 32 Viot. c. 118), s. 31 ; Endowed fclchouls 
Act, 1869 (32 & 33 Viet c. 56), s. 63. ^ 

[a) Private Chapels Act. 1871 (34 & 35 Viot c. 66), s. 1. Under the Missuinf. 
to Seamen, a society eup|K)rted by voluntary contributions, obaplains in various 
ports in the XJnit^ Kingdom and elsewhere are specially licensed by the bishop.^^ 
of the dioceses in which the ports are situate for spiritual ministrations among 
seameu at those ports, on ^ard ships or in seamen's churches and institute 
which have been provided by or in connection with the society. The lioenoe, so 
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bbot . 4 . the minister officiating in the chapel is, with respect to these offioss 
Unbeneficed and services, exempt from the control and interference of the 
Clertfy. incumbent of the parish or district in which the chapel is situate, 
and the offertory and alms collected at the chapel are at the disposal 
of the minister thereof, subject to the direction of the ordinary (b). 
The licence may at any time be revoked (c). 
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1300. The Sovereign* and peers of the realm, and certain other 
persons of position and dignity, have the right of appointing 
chaplains to serve in their own private chapels (d) and house- 
holds («). The Speaker of the House of Commons appoints a 
chaplain to read prayers each day when the House meets for 
business, and to attend him on state occasions (/). 

The clerical staff of the Chapels Boyal consists of a dean, sub- 
dean, clerk and deputy clerks of the closet, domestic chaplains, 
chaplains in ordinary and honorary chaplains, priests in ordinary, 
honorary priests and deputy priests. 

A clerk serving as chaplain to the King or to a Queen Dowager or 
any of the King’s children or brothers or sisters, or to an archbishop 
or bishop, or as chaplain of the House of Commons, or as clerk or 
deputy clerk of the King’s closet, while actually attending and 
performing his duties, or serving as dean, sub-dean, priest or reader 
in any of the King’s royal chapels at Bt. James’ or Whitehall, or as 
a reader in the King’s private chapels at Windsor or elsewhere, is 
not liable to any of the penalties or forfeitures imposed by the 
Pluralities Act, 1838 (g), for non-residence on a benefice, in respect 
of the time during which he is so in attendance or performing his 
duties or serving {h) . 


far as respeetB conducting divine service on ebore in an English port, authorises 
the chaplain to officiate in a named chapel of the society, being an institution 
within the provisions of the Piivate Chapnls Act, 1871 (34 & 35 Vict. c. 66) 
(The Missions to S^iamen : Fifty-third Annual Report, 1909). 

(h) J Vivate Chapels Act, 1871 (34 & 36 Vict. c. 66), ss. 2, 3. 

(c) Ibid., 8. 1, 

(a) As to these, see p.789, po$t, 

(e) Gib. Cod. 908, 900. The right exists in common law (Oanones Eoelesias- 
tioi (1603), 71 ; Drury'$ Ca$e (1^1), 4 Co. Bep. 89 b, at p. 90 a; Acttjn*s Case 
(1603), ibid., 117 a, at p. 118 a). Stat. (1529) 21 lien. 8, o. 13, sa 13—19, 
22, 24, 25, and stat. (1541) 33 Hen. 8, c. 2S, regulating the number of 
chaplains which archbishops, bishops, peers of different ranks, and certain 
commoners therein named were entitled to have, and the mode of their appoint- 
ment and their power to hoM benehces in plu^ality^ were repealed by the 
Pluralities Act, 1^8 (1 & 2 Vict. c. 106), s. 1, and the Statute Law Be^sion 
Act, 1863 (26 & 27 Vict a 125), s. 1, sched. A King's chaplain may 
appoint€^ii by parol v, liitiford (1595), Cro. Eliz. 424; but see confra, 

Bioum V. Mt*gg (1700), ! Salk, 161). Other private chaplains were by stat, 
21 lien. 8, c. 13 (1529}, s. 22, required to be apjM>inted under band and sw (A*. 
V. Saracre (1586). Oodb. 41). As to the distinction between Eling's chaplains 
ordinary and oxtraordinary, see Brovm v. Jdugg, %upr^. A King's chaplain or 

f iriest u ordinary is piiviieged from arrest on oiyil process IHhtUh * 

1835), 1 Or. M. A B. 821 ; mtUer Dibdin (1844), 13 M. & W. 26 ; Haney 
V. Dakin$ (1849), 3 Exch. 266 : Swan v. Dakine, Ex parU Dakitts (I8d5)i 16 
C. B. 77h 

(/) May, Parliamentary Practice, llth ed., p. 1681 
(s) 1 A 2 Vict c. 106. 

(h) 1 hid., s. 3S. 
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1301. A private ehaplain is only permitted to preach and ||d< 
minister the Communion in the ehape! of the house in which he Ul 
ehaplain (i). 

Srot. 6. — EeeU$i<utiee^ Offencn (k), 

Sub-Sect. 1. — Offence* in respect of Dinirine. 

1302. Offences in res}>ect of doctrine cm*6 either heresy, avowing 
blasphemous and impious opinions contrary to the Christian 
religion, depraving the Book of Common Prayer, or maintaining 
doctrines repugnant to the Tliirty-nine Articles of Religion. There 
are many points of doctrine which the Church has not decided and 
which are open to every meral)er of the Church to decide for iiimselt 
according to his own conscientious opinion (/). 

1303. Heresy, in law, is only that which has, before 1569, been 
adjudged so to be by the authority of the canonical scriptures, or by 
any of the first four General Councils, or by any other General Council 
wherein the same was declared heresy by the express words of the 
canonical scriptures, or which, since 1559 may have been, or may 
be, determined to be heresy by Parliament with the assent of the 
clergy in convocation (m)* 

1304. The offence of avowing blasphemous and impious opinions 
contrary to the doctrines and principles of the Christian religion on 


(t) Canones Eoclesiaatici (1603), 71. Tho penalty for his preaching or 
admiuiatei ing the Coimnimion elsewhere is si]s{)eBsion for the first offence and 
excommunication for the second (<6/(i.). In Ktlmorey ( Viscount) v, Corbrit (1634), 
Bothery’s Frecedeuts, No. 36, p. 14, the Court of Delegates confirmed the 
oonsecratiott or dedication of a private chapel attached to Lord Kilmorey's 
house for the use of him and his successors and family for the oelebratiou of 
divine worship, administration of the sacraments, solemnisation of marriages, 
and perfonnauce of all other divine and religious acts whatsoever, except the 
sepulture and interment of the dead ; saving the rights of the church of the 
pariah in which the house was situate and all emoluments l>elonging thereto, 
^ey declared that a chop lain to be approved and licensed by the buihop of the 
diocese must be maintained at Lord Kilmorey's expense for the performanoe of 
services in the chapel ; that he must not solemnise any marriage without ban us 
published in the parish church or licence from the oimnary, and must within 
one month certify to the rector of the parish, or his curate, or to the dhurch- 
wardens, the names of all persons married and of all infants baptiz^ by him. 
They, further ordered that Lord Eilmorey and bis successors dwelling in the 
house, a^^d their families and the chaplain for the time being, should onoe every 
year at Easter or P^tecost receive the Sacrament of the Eucharist in the 
parish church in token of subjection to that oburcb. See also p. 622, post. 

(Ar) For other ecclesiastical offences and procedure in respect tliereof, see 
pp. 620 ei seq., amts; tot brawling, eee p. 663, post; for simoniacal offences, 
see p. 693, ante. 

(f) Qi/riuim V. Exeter (Bishop) (1860), lIoore*s Eepoi-t, p. 464, P. C. 

(m) 3 Co. Inst. 40 ; Qib. Cod.. 361 ; 1 Hawk. P. C., o. 2 ; Burn, Ecclesiastical 
Law, Vol. II., pp. 304 — 307. Stat. (1659) 1 Elis. c. I, s. 20, which contajus 
this definition of heresy, was, among other obsolete enactments, repealed bv 
the Statute Law Revision Act, 1863 (26 A 27 V.ct c. 125^ with a Having of 
any principle or rule of law or equity affirmed, recognised, or derived by, in o 
fiom any enactment thereby repealed {jhid., s. 1). Where a clerk isaocuseii 
of heresy, the articles of charge must distinctly state the obnoxious opiiiipim an t 
exact terms in which he has uttered or published them ( WiUiatM v. Sdfitiut y 
(Biskop) (1868), 2 Moo. 1^ 0. C. (w. 8.) 376, 423). 
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the part of a person who has been educated in or has at any time 
made profession of the Christian religion consists in law of asserting 
or maintaining that there are more gods than one or denying the 
Christian religion to be true or the Holy Scriptures to be of divine 
authority, by writing, printing, teaching or advised speaking (n). 

130d. It is an offence to speak anything in derogation of, or by 
way of depraving or despising, the Book of Common Prayer or any- 
thing therein contained (o), and, in particular, the Sacrament of the 
Lord’s Supper (p). 

1306. No clerk is at liberty advisedly ( 9 ) to maintain or affirm 
any doctrine directly contrary or repugnant to any of the Thirty* 
nine Articles of Religion (r). 

Bub-Sbot. 2.-^0ffenee$ in rwptd of the Fabric or OmamonU of a Church 

or of RituaL 

1307. Any person in holy orders legally responsible for the due 
performance of divine service in a church (s), or of the burial service 


{«) Stat. (1697) 9 Will. 3, 0. 35, a. 1, as amended by etnt (1813) 63 Geo. 8, 
c. 160, 8. 2. ** Advised speaking ** means deliberate speaking {Heath v. Burder 

(1862), 15 Moo. P. 0. C. 1, at p. 80). Stat. fUVjT) 9 Will. 3, c. 35. does not 
limit or affect the common law oiience of blasptiemy or uttering a blasphemous 
libel ; see title Criminal Law and Prooedurb, Vol. IX., pp. 530 et aeq. 

(o) Stat. (1548) 2 A 3 Edw. 6, o. 1, s. 3 ; stat. (1559j 1 Ehz. o. 2, s. 3 ; Act of 

Uniiormity, 1662 (14 Oar. 2, c. 4), s. 20 ; Caudrey*$ Cast (1591), 5 Co. ^p. fOf 
the King's Ecclesiastical Law), la; Bandera v. (1843), 3 Curt. 565; 

Canones Ecolesiastici (1603), 27, Under this canon, which excludes from 
Communion common and notorious depravers of the Book of Common Prayer, 
the omission or even rejeotioi of portions of the book does not constitute the 
offence of depraving it {JeiJcina v. Cook (1876), 1 P. D. 80, 100, 101, P. C.). 

(p) Stat. (1547) 1 Edw. 6, o. 1. Bee title Criminal Law and Prooedurb, 
Vol. IX., p, 582. 

(9) That is to say, deliberately {Heath v. Btirder^ anpra), 

fr) Stat (1571) 13 Eli*. 0. 12, s. 2; Canones Ecolesiastici (1603), 5; Vo7jaey v, 
Nob/t (1 87 1 ), L. R. 3 P. C. 857. The Articles must bo construed in tneir litei-al and 
grammatioal sense {Oorham v. ErHer {Biah(»p) (1850), Moore’s Report, at pp, 462, 
464, P. C.) If the interpretation of an article is doubtful, the ecclesia^ical courts 
will not fix on one meaning of it and condemn all who interpret it differently 
(KingU doctor y. Stone (1^8), I Hag. Con. 424, per Lord Stowell (then Sir 
W. I&OTT), at p. 429 ; Oorham y. ExtsUr {Biahop), eupra^ at pp. 463, 4fr»). In 
order to constitute the offence it is not necess^ to propound any intelligible 
heterodox doctrine. It is sufficient to nropound doctrine directly contrary to 
that laid down in the Thirty-nine Aitioles {Hmth y. Burder^ aupra^ at pp. 82, 
83, 88, 91) ; but any doubt as to whether the dootrine propounded is so con- 
trary, will he oonst^ed in fayour of the ncoused (Sheppard v. Bennett (second 
appeal) (1872), L. B. 4 P. C. 371, 418). The Articles are not contravened by 
maintaining^nere nonsense {Heath v. Burder^ eupra, at p. 30); and in cha^ng 
the offence the portion of the Articles contravened, and the doctrine which is 
alleged to contra veno it, must be specified [ihid,, at p. 30 ; irtVfiamtf v. Saluthufy 
(SMap) (1863), 2 Moo. P. C. C. (n, s.) 375, 423 ; Sheppard v. Bennett (first 
appeal) (1870), L. R. 4 P. C. 350, 362). But this was held unnecessary where 
the accused maintained all the dootrine of the Chuich of Rome y. 

Oakeley (1845), 1 Rob. Eool. 322). It is immaterial whether the dooti^e is 
preached or published in a book (Heath v. Burder^ aapra^ at p. 79). 

(«) Including imy place of public worship in which divine service according 
to me Book of Common Prayer is by law or by the bishop’s licence required to 
he conducted (Public Worship Regulation Act, 1874 (37 & 38 Viot. 0. 83), 
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in a burial ground {t), is amenable under the Chnreb Di8ri|>lina 
1840 (a), or, in the alternative, under the Public Wotebip Bagu* 
lation Act, 1874 (b), where (1) an alteration in or addition to the 
labrie, omamente or furniture of the church has been made without 
lawful authority, or any decoration forbidden by law has been 
introduced into the church (e) ; or (2) he has used or permitted to 
be used in the church or burial ground aq unlawful ornament of the 
minister of the church, or has neglected to use a prescribed ornament 
or vesture ; or (8) he has failed to observe or cause to be observed 
the directions in the Book of Common Prayer as to the performance 
in the church or burial ground of the services, rites and ceremonies 
ordered by that book, or has made or permitted to be made an 
unlawful addition to, alteration of or omission from those services, 
rites and ceremonies ((f) • 

1308. Under the Church Discipline Act, 1840 (e), proceedings 
must be commenced within two years after the commission of the 
offence, except where a conviction for the offence has been obtained 
in a court of common law, in which case they may be commenced 
within six months after the conviction, although the period of two 
years has elapsed (/). Under the Public Worship Begulation Act, 
1874 (( 7 ), proceedings may be commenced in respect of an alteration 
or addition to the fabric of the church within five years after the 
completion thereof (ft) ,* but proceedings with respect to the use of 
an unlawful ornament of the minister of the church, or the neglect 
to use a prescribed ornament or vesture, or with respect to a 
matter connected with a service, or rite or ceremony, must be 
commenced within twelve months after the commission of the 
offence (t). 

Sub-Seot. 3 . — Other Offencea. 

1309. It is an ecclesiastical offence for the incumbent of the 
parish or any other person, whether clerical or lay, to alter, add to, 

U) Including any churchyard or consecrated burial ground. 

(а) 3 & 4 Viet. c. 86. See pp. 626 et eeq., ante» 

(h) 37 & 38 Viot. c. 86. Soe a. 18, and pp. 529 et $eq., ante, 

(e) For the general law as to faculties, and as to making unauthorised 
adnitions to or alteratious in a church or churchyard, see pp. MO et eeq,, ante, 
and pp. 667 et $eq„ jtoeL * 

[d] Public Worsnip Regulation Act, 1874 (37 & 36 Viot. c. 86), s. 6. A 
minister does not use the prescribed form of prayer or of administering tbs 
sacrament when he OUght so to do, or wilfully usee any other form, is also liable 
to be indicted and convicted therei^ ; and for a first onenoe is to be imprisoned 
for six months and forfeit one year’s income of all bis ppferment ; and for a 
second offence is to be imprisoned for a year and is deprived ipsa facto of all 
his preferment, and for a third offence is to be similarly deprited and he 
imprisoned for life ; or, if he is not beoefioed, he is to be imprison^ for a year in 
case of a first offence and for life in case of a second offence (Act of Uniformity. 
1669 (1 Rlia. o. 2), s. 2; Act of Unifarmity, 1662 (14 Oar. 2, o. 4), s. 20 f 
Flemminfe Gaee (1684), I Leon. 296). See further as W ritual oileocosi 
pp. 529, 630, ante, and pp. 866 d $eq., pieL 

(e) 3 & 4 Viot. 0 . SC. See p. 626, anfs. 

U) lUd., 8. 20. 

(p) 37 & 38 Viet. c. 86. See p. 629, cmif, 

(б) lUd., s. 8. 

(0 /Kd.,s.8(2).(8). 
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or take away, anything in, to, or from the fabric, fittings or ornaments 
of aehuroh or a churchyard, without a faculty for the purpose (A). 

1810. An incumbent by bolting and barring the doors of tbe 
church, prevents the churchwardens from entering it to keep it 
cleaned and in order, commits an ecclesiastical offence (Z). 

1311 . Tbe following are offences connected with the performance 
of a clerk’s ecclesiastical duties (m ) : — Taking or demanding illegal 
or extortionate fees for performing any office of the Church (n ) ; 
wittingly administering the Communion to a person who does not 
kneel (o ) ; publishing banns of marriage, or solemnising mamage, 
in a parish between persons neither of whom is a parishioner (p) ; 
celebrating amarriageAwithoiit banns or licence or registrar’s certifi- 
cate (g) ; lecturing or preaching in a place of public worship without 
having been approved or licensed by the archbishop of the province 
or the bishop of the diocese or, during a vacancy in the see, by the 
guardian of the spiritualities, under his seal (r) ; officiating in an 
uijconsecrated building without a licence (g) ; officiating in a diocese 
against the inhibition or without the licence of the bishop (0 ,* officiat- 
ing in a parish without the consent of the incumbent (a) ; assuming 
to exercise the episcopal function of ordination (b), or keeping 


(A*) Mmgrnv€ v. (1777), Rothory’s PrecedeotK, No. 175, p. 87 ; Sieveking 

▼. Kina$/i)rd (1866), 36 L, J. (eccl.) 1 ; Vincent v. Kytcrn, [1897] P. 1. Unless 
the ecolesiastical courte are invoked to interfere with hie discretion, the incumbent 
has the control over the erection of gravestones in the cluirchyard in ordinar}' 
/jaaes and the inscriutions thereon Ulvieper v, /Mart's (1764), 1 liee, 640, 6-18; 
Ktei V. Smith (1876), L. R. 4 A. & K. 398, prr Sir Robert Philmmore, at 
pj). 413, 414 ; S, 0., reversed on appeal (1876), I P. D. 73, P. 0.), But ha may not 
dishirb tbe graves; though be niiiy level the mounds on the b)p of the graves, 
laving down the same turf after so doing v. (1828), 2 Hag. Eco. 

26 ; (1830) 3 Uag. Eoc. 17, 61. 52). 

(f) IMIara v. (1741), Rotliery’s Precedents, No. 167, p. 77. 

i m) Ah to ritual offences, see also pp. 629, 630, ante, and pp. 666 etaeg.^ jH}st. 
n) Iturgoyne v. Free (1829), 2 Uag. Ecc. 456, 464 — 466, 493; Bum, 
Ecclosiiistjcal Lhw, Vol. II., p. 146. 

(o) CsnoneH Eoclesiastioi (1603), 27. The penalty for the offence is sus- 
{jension (ibid.). See p. 691, ftoat. 

(p) Nicholaon v. SyuiVf (1809), 16 Ves. 259, per I^ord Rldon, L.O., at p. 261 ; 
IVyun V. Daciea (1836), 1 Curt. 69 ; Tuckniaa v. Alexander (1863), 32 L. J. (CH.) 
• 94, 7 >er Kikdehsley, V,-C., at p. 801. 

(y) OanouoH RocleHiaKtioi (1603), 62 63. The penalty is suspension for three 
years (ihid, ; Lewya v, ClrtUr (1678), Rothery’e Precedents, No. 67, p. 31). Sec 
also note (m), p. 603, and p. 703, pcsf. 

(r) Act of Uniformity, 1662 (14 Oar. 2, o. 4), a. 16 (repealed in part hy the 
Olencul Subscription Act, 1866 (28 A 29 Viet. o. 122), s. 16, sened.). Tbe 
offence is punishable by three months* imprisonment (Act of Uniformity, 1602 
(14 Oar. 2«iC. 4). s, 17). 

(#) irtVcfKTv. irAtfe (1833), RotheiVs Precedents, No. 192, p. 99; Kitaony. 
Druty (1866), 11 Jur. (n. e.) 272. Except in the case of sickness, a clerk is not 
to preach or administer the Comniuniou in a private house tu which there is not 
a lawful eha)M)l (Canones Ecolesiostici (1603), 71). The penalty for the first 
offence is suspension, and for the second, excommuoioatioii {ihid,), 

(<) V. Setvcftmh (1704), 2 I^d. Raym. 1206 ; Smith v. Lavegrove (1166)^ 2 

Lee, 162 ; lUamea v. Sh<tra (1846),' HQ, B. 640 ; NeabiUy. fTa/lace, [19011 P. 364. 

(a) Jiicharda y, /-VncAer (1873), L. E. 4 A. A E. 107 ; Wood v. lleadingiey-cum- 
Bi^rley BurM Board, [1892] 1 Q. B. 713, per Lord OoUEBIDOK, C.J., at p. 729; 
iKteMf V. WaBaoa, eanra. 

(h) B*. Alhaat (BisAop) v. FiUingham, [1906] P. 163. 
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ananthorued fasts or practising anaathorised prophecies or exoiv 
cisms (c) ; wearing a graduate's hood when not entitled so to do (d). 

A stipendiary curate who acts in defiance of the incumbent is 
guflty of an ecclesiastical offence («). 

1312. A clerk who holds ecclesiastical preferment is guilty of 
an ecclesiastical offence if he neglects duly to perform the duties 
attaching to that preferment(/) or commits a breach of the law as 
to residence in respect of it (y), or neglects to attend a visitation (h), 
or to keep in repair the chancel, house of residence, and other 
property maintainable by him by law (i). 

Generally, all violations of Church order, and breaches of the 
canons and other laws ecclesiastical, and disobedience to the lawful 
commands of the bishop, are ecclesiastical offences, aud punishable 
iis such (ft). 

Part V.— Public Worship and Church 
Ministrations. 

Sect. 1 . — Dir me Service in General, 

Stjb-8ect. 1, — Duties of the Clergy, 

1313. All ministers in all places of public worship are to use 
in the morning and evening prayers, in the celebration and 

OanoiiCH Eocleaiuatici (IS(H), 72. 

a) Ihid.y 68. The penalty for the off once is aiispoiieion {ibid,), < 

Martyn v. Hind (1785), Eothery'e Precedeuta, No. 178, p. 89. 

(./’) Piiltvu V. Olewer (1684), 1 Hag. Ecc. 864, Appendix B, p. 2 ; Daom v. Pope 
(1797), Rolhery’a Precedeuta, No. 82, p. 92. In «/ottr«y. Jones n07l), Eothery’a 
Preoedonta, No. 63, p. 29, an incumbent waa auaponded for refusing to obey a 
i'onditioii to read divine aervice in the old aooiiHtozned and moat convenient 
place or deak. The fidlowing particular in Ntiinooa of neglect of duty are puniah* 
able aa distinct ecclesiaatical offences: — Befuaiug or delaying to baptize the 
child of a parinhioner duly brought to be baptized on a Sunday or noly day 
(CanoncB Ki'cleu'astici (1603), 08), lor wliich the penalty is aiiH/enaion for three 
montha (tkd.) ; Kefuaiiig or delaying to go and baptize an infant lying in weak* 
neas, and iu danger of death [ihid,^ 69), for which the penalty, if the child diaa 
unhaptized, i» auapenaiou for three moTiUia and until ucknowlodgmentof the fault 
and promise not to re|>eat it : Kef using to a baptized pariahioner who 

is not excommunicate for a senoua dime {ibid,, 68 ; Jvrmj* WieJcee (1809), 
3 Pbillim. 264; Karott ▼. Maatin (1842), 4 Moo. P. 0. C. 104; Titchmirah y. 
Chapman {\^AA)t 3 Notios of Oases, 370 ; Cooper v. />of/d(l860), 2 Eob. Ecd. 270), 
for which che penalty^ ie aiispenaion for three months ((Janoues EccleHiaatici 
(1603), 68): Eeniaing to administer the (^mmunion to a confirmed parishioner 
who 18 not diaqualitied from receiving it {Jenkina v. Cmfk (1876), 1 P. D. 80, 
P. 0, ; Swayne v. litnaon (1889), 6 T, L. B. 7 ; Dnniater v. Thompaon, 1 1908] P. 
362 ; S. C., on rule for prohibition, aub nom, R, v. Dihdin^ Ex parte Thompiion 
(lfK)9), 26 T. L. R. 160, 0. A.) : Refusing to marry persons entitled to bo married 
(Jryar v. JJoldaworth (175^, 2 Lee, 515). 

(<;) Mugg v. Ley (1708), Rothery’s Precedents, No. 124, p. 60; PawlH v. Head 
(1728), 2 Lee, Appendix, 6<9> ; lUuck v. liackham (1846), 6 Moo. P. C. C. 305, at 
pp. 312, 313 ; and see pp. 610 et aeq,, ante, and p. jmt, 

(6) Olrwer v, Pullen (1684), Eothery*s Precefients, No. 79, p. 36. 

(t) King T. Ayleabui^ (1635), Bothery's Precedonis, No. 40, p. 16 ; Mugg y. 
Leu, tupra, • 

{k) Ayl. Pto. 268 ; Oodolphin, Bepertorium Oanonioum, pp. 806, 307 ; PhiUj>$ 
▼. Airy (1694), 1 Ld. Baym. 6, 9 ; Rugg v. Wincheater {Biako^ (1868), L. B, 2 P. 0. 
223, 236. 236 ; Omhe y. Dt La Bert (1881), 6 P. 1>. 167, 163~>166, 1«9, 170. 
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administration of both sacraments (a), and in all other pnblio and 
common pra}'er, the form set forth in the Book of Common 
Prayer (b) ; and the morning and evening prayers therein contained 
are to be openly and solemnly read on every Lord’s Day and on 
all other days and occasions therein appointed, and at the times 
therein prescribed, by all ministers or curates in every place of 
public worship of the Qhurch of England (c). But the shortened 
order for morning prayer or for evening prayer specified in the 
schedule to the Act of Uniformity Amendment Act, 1872 (d), may 
on any day, except Sunday, Christmas Day, Ash Wednesday, Good 
Friday, and Ascension Day, be used, in a cathedral in addition to, 
and in a church in lieu of, the order for morning prayer or for 
evening prayer prescribed by the Book of Common Prayer («) ; and 
the tables of lessons and directions as to lessons and proper psalms 
contained in Part II. of the schedule to the Prayer Book (Tables of 
Lessons) Act, 1871 (/), were by that Act substituted for the lessons 


faj Fltmming'B Ca$e n584), 1 Leon. 295. 

The full title of tno book is ** The Book of Gouimon Prayer and Adminie* 
tration of tlio Sacraments and other Rites and Ceremonies of the Church 
Hccording to the use of the Church of England, together with the Psalter or 
l^salme of David pointed as thoy are to be sung or said in churches and the 
Form or Manner of making, ordaining and consecrating of Bishops, Priests 
and Deacons” (Act of Uniformity, 16tj2 (14 Car. 2, c. 4), s. 1). 

(c) Act of Uniformity, 1659 (I Eli*, c. 2), e. 2 ; Act of Uniformity, 1662 (14 
Oar. 2, c. 4), s. 1 ; Canonos Ecclesiaetici (1603), 14. AD the cleigy are to say 
daily the morning and evening prayer, either privately or openly, unless pre- 
vented by sickness or some other urgent cause ; and the minister of eve^ parish 
‘ church or chapel, if at home and not reasonably hindered from so doing, is to 
say the same m such church or ohapel, and cause a boll to be tolled for a 
convenient time before he begins, that the people may come to hear God’s Word 
and to pray with him (Book of Common l^rayor (Rubric after the Preface Concern- 
ing the Service of tlio Church) \ But where under a trust deed the income of a 
fluid was payable to tlieincumDent of a church for conducting the services of the 
church in strict and literal accordance with the order of the Book of Common 
Prayer, so long and during such time as he should so conduct the same. Lord 
(then Sir John) Romilly, M.K., declined to hold that the terms of the deed 
required daily service {Re Hartehill Endowment (1861), 30 Beav. 130). The 
Litany is to be said or sung when and as set down in the Book of Common 
Prayer, and in particular on Wednesdays and Fridays weekly, by the ministers 
or curates in all churches and cbapols in some convenient place according to 
the discretion of the bishop or other ordinary (Canones Ecciesiustioi (1603), 
15). In all palish churches and cha^iels where the sacraments are to be 
administered, the Holy Communion is to be admimstered by the minister so 
often and at such times as that every parishioner maj communicate at least 
IhrtH) times in the year (of which the feast of Easter lA to be one) {ihtd., 21); 
and ho is to give publio warning of every such a<lministration to the parishioners 
on the previous Sunday {ibid,, 22). 
fd) 35 ^ 36 Viet. c. 35. 

(a) I hta,, B. 2. The order and form prescribed in the Book of Common Prayer 
is to be used in divine service and administration of the Holy Communion in 
the oolieges and halls of the Universities of Oxford and Cambridge (Canones 
Ec^desiastici (1603), 16); but on the request of the governing Imj of any 
college Bubflisting on 16th June, 1871, in any of the Universities of Oxford, 
Cambridge, and Durham, the visitor of the college may from time to time in 
writing authorise the use on 'weekdays of an abridgment or adaptation of 
morning and evening prayer in the oollege ohapel, instead of the order set forth 
in the Book of Oommou Prayer (Univexaities Teste Aoti 1871 (34 & 85 Tict. 

0. 86). B. 6); 

(/) 34 & 35 Viol. 0, 37a 
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previouBly presoribed by the book, and for the directions on the 
subject previously therein contained (g). 

11 evening prayer is said at two different times in the same place 
of worship on any Sunday (except a Sunday in which alternative 
second lessons are specially appointed in the table) the second lesson 
at the second time may at the discretion of the minister be any 
chapter from the four gospels or any lessop appointed in the table 
of lessons from the four gospels (h). Upon occasions to be approved 
by the ordinary other lessons may with his consent be substituted 
for those appointed in the calendar; and upon occasions to be 
appointed by the ordinary other psalms may with his consent be 
substituted for those appointed in the psalter (t). 

The law as to uniformity of service does not preclude the addi- 
tion or interpolation of hymns, or the discretion of the minister as 
to what portions of the service shall be sung (k). 

1314. The order for morning prayer, the Litany, and the order 
for Holy Communion, or any of them, may be used together or in 
varying order as separate services ; and tl)e Litany may be said 
after the third collect in the order for evening prayer, either in 
lieu of or in addition to, the use of the Litany in the order for 
morning prayer ; and any of them may be used with or without 
the preaching of a sermon or lecture or the reading of a homily (/), 
And a sermon or lecture may be preached without the prayers or 
services appointed by the Book of Common Prayer being read before 
it is preached, provided that it is preceded either by a service 
authorised by the Act of Uniformity Amendment Act, 1872 (m),* 
or by the bidding prayer (n), or by a collect taken from the Book 
of Common Prayer, with or without the Lord’s Prayer (o). 

1315. In the declaration of assent (p) every clerk promises to use 
in public prayer and administration of the sacraments the form 
prescribed in the Book of Common Prayer, and no other, except so 
far as shall be ordered by lawful authority ; the Act of 
Uniformity, 1662 (^), directs that in those portions oi the Book of 
Common Prayer which relate to the King, Queen, or royal progeny, 
the names shall be altered from time to time as occasion requires 
according to the direction of lawful authority (r). 

(a) Prayer Book (Tables of Lessons) Act, 1871 (34 A 35 Viet. c. 37), s. 2 , 

(A) Ibid., eched,, P^rt XL 

ft) Ibid., B. 2 , and Bched,, Part IT. 

(k) HutcJitifS V. Deiizi/oe {1792), 1 liag. Oon. 170, 175 — 180; Head v. Lincoln 
{Buhtrp), [1892] A. C. (541. 659->GGl. P. 0. 

(/) Act of Uiiifonnity Amendinout Act, 1872 (35 & 36 Viet. c. 35), s. 5. The 
nenuoD is not part of the jiiiblic prityers or ministering the sacraments or other 
rites of the Church roforred to in Cauoues EccieBiaBtici (1603), 58 (lie Jlohi7ut(ni, 
IVright V. Tuywell, [1897] 1 Ch. 85, 96, 0. A.). 

(m) 35 A 36 Viet. c. 35. 

in) See Canones Ecclosiastici (1603), 55. 

o) Act of Uniformity Amendment Act, 1872 (35 A 36 Viot. c. 35), r. 6 . 

*p) See p. 551, anU. 

19 ) 14 Car. 2 , c. 4. • 

(r) Ibid., B. 21. The lawful authority in that Wise the King in Oouxicil 
(Gib. Cod. 280). The law does not recognise any general jus liturt/icum in the 
archbishops and bishops, collectively or severally, neyond tbs limits expre»sly 
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1316. On any special occasion approved by the ordinary 
may be need in any cathedral or church a special form of service 
approved by him, and containing nothing, except anthems or 
hymns, which does not form part of the Holy Scriptures or Book of 
Common Prayer («). And an additional form of service varying from 
any form presci ihed by the Book of Common Prayer may be used at 
any hour on any Sunday or holy day in any cathedral or church in 
which there are duly read, said, or sung, as required by law, at some 
other hours on the same day, the Order for Morning Prayer, the 
Litany, the part of the Order for Holy Communion required to be 
read if there is no Communion, and the Order for Evening Prayer ; 
but there must not be introduced into such additional service any 
portion of the Order for Holy Communion, or anything, except 
anthems or hymns, which does not form part of the Holy Scriptures 
or Book of Common Prayer, and the form of service, and the mode 
in which it is used, must bo approved by the ordinary (f). 

1317* Where banns of matrimony can lawfully be published, they 
are to be published on three Sundays preceding the solemnisation 
of matrimony during morning service or evening service (if there is 
no morning service) immediately after the second lesson (t(). After 
the Nicene Creed in the Communion Oihee the minister is to 
declare what holy days or fasting days are to be observed in the 
following week, and (when there is occasion for so doing) is to give 
notice of the (Jominunion and of the celebration of divine service 
and of sermons. Nothing is to be proclaimed or published during 
, divine service but by the minister, nor anything by him but what is 
prescribed in the rules of the Book of Common Prayer, or by the 
King, or by the ordinary of the place (p). 

1318. The bishop may order that there shall be two full services 
on every Sunday throughout the year or any part of tlie year in the 


authoriaed by atAtute (/Temp v, frtrX;^s (Iff 09), 3 Phillim. 264, per Sir John 
Nicholl, at p. 208 ; v. LtWo/n (Bislvp) (1889). 14 P. D. 148. 150). 

U) Aot of of Uniformity Amendment Act, 1872 (35 <& 36 Viot. c '*^5), s. 3. 

\t) I hid., «. 4. 

(u) Marriage Act, 1823 (4 Geo. 4, c, 76), t. 2 ; W^nn t. Davies (1835), 1 Curt. 
69, per Sir HERBERT Jbkner, at J|^ 81. 

(v) Book of Common Prayer (Ktibrio after the Nicene Creed in the Com- 
munion Office); Parish Notices Act, 1837 (1 Will. 4 & 1 Viot o. 45), s. 5. This 
Aot abolish^ the practice of reading or publishing during or immemately after 
divine service deore^ r^ating to faculties and other i decrees, citations, and 
proceedings in ecclesiastical courts, and notices for vestry meetings and other 
matters, and provided that aU proclamations or notices previously made or giren 
in the church or chapel of any parish or place during or alter divine service are 
to he afGked on or near to the doors of all the oburenes and chapels within the 
parish or place previously to the coinmenoemeut of divine service on the days 
on which they were ])reviously made or given, and when so affixed are to m 
in substitution for the proclamations and notices so previously made or given 
[ibid., ss. I, 2, 4). A minister cannot lawfully give notice of the Communion 
in unauthoris^ langUHge such as ** a high celebration of the Eucharist,’* 
declare the observance of holy days or test days other than th se which 
specified in the Book of Common Prayer in the Tables and Rules for the 
Movable and liiimovable Feasts toother with the Days of Fasting and 
Abfltinenoe through the whole Year (Elphinetme v. Furchas (1670), L. B. 3 
iL 4 K 66, 111, 112). 
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church or chapel of every or any benefice in his diocese, whatever be 8»ot. i. 

its annual value or population, and also in the church or chapel ol DMne 

every parish or chapelry where a benefice is composed of two or Sendee 
more parishes or chapelries, in which there is a oburcb or chapel, ^ OeueraL 
if the annual value of the benefice arising from such parish or 
chapelry amounts to £150 and the population thereof amounts to 
400 (w). If the aggregate yearly value of a consolidated benefice 
exceeds £500, the bishop may direct thdt there shall be two full 
services in each church of the benefice (a). 

1319. Except as above mentioned, a clerk has generally no right No unnotho- 
in performing divine service to alter, omit, or add anything to the ^item- 
prescribed form, including the lessons directed to be read (6). If 
less duty in the performance of divine service than that prescribed 
by law is in any case required, it is to be supposed that the relaxation 
has been adopted with the approbation of the bishop, and has been 
permitted owing to the circumstances of the parish; and as the 
service is to be performed for the use of the parishioners, sucli 
relaxation may properly be granted in certain cases. If it is granted, 
the minister must strictly adhere to the terms prescribed (c). Any 
omission or irregularity should, if possible, be avoided; but 
irregularities arising from reasonable causes and accidents are not 
to be criminally prosecuted or visited with ecclesiastical censures 


Sub-Sect. 2 . — Duties and Rights of Incumhmts. 

1320. The incumbent of a benefice s bound to observe the legal P«rformaiic« 
requirements and restrictions in reference to the performance of , 

divine service (c). Subject thereto and to the rights of the bishop 
as paramount incumbent of all the parishes in his diocese (/), and to 
any legal limitation imposed by the existence within the benefice of 
an ecclesiastical district (g), or a chapel exempt by law from his 
control (/i), or by the incumbent's suspension or inhibition (r), an 
incumbent has the control of the performance of divine service, 
including the singing, throughout his benefice (A:), ,nd he has the 


(w) Pluralities Act. 1838 (1 A 2 Viet. c. 106). s. 80. In certain cases the 
biwop may order a third or additional service with a third sermon on Sundays 
and uie great festivals, and the appointment of a curate for its performance 
(Ohurcb Building Act, 1818 (58 Qeo. 3. o. 45). s. 65). * 

(a) Pluralities Act, 1850 (13 & 14 Viot c. 98), s. A 

(5) Cat ones Ecclosiastici (1603), 14 ; Colrfati v. Newrxmb (1704), 2 Ld. Baym. 
1205; Newbery ▼. Ooedwin (tSll^. 1 Phillim. 282. The omission of words from 
a lesson, though not legally justified, is greatly extenuated, if done from feelings 
of delicacy [Newhery v. Qoodwin, supra, at p. 284). 

(c) Bennett v, Bmiakrr (1828), 2 Hag. Ecc. 26, per Six John Nioholl. at p. *27. 

(d) Bmnelt v. Bonaker (1S30\ 3 Hag. Ecc. 17, jttr bir John NrcHoi.L. at 
p. 42. 

(c) Parndl ▼. Rofughtou (1874;, L. 11. 6 P, 0. 46, 63. 

1 ^/) See note (a), p- 442, ante. 

I o) See pp. 443, 448, arUe. 

151 See pp. 651, 652, ante. 

I f) See pp. 534, 535, 612, 614, ante. 

I*) HuiehinsY. D^nziUte ^ Ckm. 170 ; fToocl T, Tlfading^ey^^mm^ 

BurUy BwHal Board, [18921 1 Q. B. 713, per Lord CoLBHiifbK, G. J., at p. 729. 
An incumbent has the exclusive control of money collected in church, except 
money given at the offertpry or oollected lor church expensen (/f. v. (f NoUl, h'j 
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rifvht and duty to conduct it or provide for its being conducted in 
all coneecrated places of worship within the henence (0« If the 
benefice contains more than one consecrated place of worship, he 
commits an ecclesiastical offence if he neglects to perform or provide 
for the performance of divine service in each (tw), or if be closes one 
of them and disobeys the order of the bishop directing him to 
perform duty in it (n). ^Jeglect of duty in the performance of divine 
service must, in order to constitute a criminal offence, be wilful and 
without just cause; but the absence of just cause will be inferred if 
none is shown (o). 

1321. In the absence of lawful impediment allowed by the bishop, 
an incumbent, who resides on his benefice and keeps a curate, must 
himself at least once a month read prayers and administer the 
sacraments and other rites of the Church in the church or chapel of 
the benefice (p), and must himself preach one sermon on every 
Sunday in the year (q). 

1322. The incumbent, or, where he is non-resident, the curate in 
charge, of a parish or ecclesiastical district, or any person authorised 
by them respectively, may hold and conduct therein a congregation 
or assembly for religious worship in an unconsecrated place not 
certified and registered as by law required (r). But they cannot 
perform divine service in an nnconsecrated place without the 
licence of the bishop (s). 

1323. Where there is a resident incumbent not under suspension 
or inhibition, no clerk can perform divine service in whole or in 
part within the benefice without his consent (t), except in an 

parte Oliver (1867), 81 J. P. 742 ; Htnvell v. Eoldroyd, [1897] P. 198). Ae to 
money f^iven at the offortoiy, see p. 472, ante, 

(Z) ll^illiuma'e Case (1592), 5 Co. Rep. 72 b ; Jones v. Stone (1700), 1 Ld. Ra 3 fTn. 
578 ; Moijscy v. //i//V>a<(l828), 2 Ecc. 30, Sir John Nichoi*l, at p. 46 ; 
^*^99 "T. Uynchester (^Biahaj)) (ISBS), h. R. 2 P. C. 223; see aUo p. 613, anZe. 
The bishop cannot interfere with an incuml>ent’8 right to preach in any church 
in bis own benefice {Cole/att v. Newcomb (1704), 2 Ld. Raym. 1205). 

(wi) Llaud<^ (Bishop) v. Bflcher (\SS‘7), Rothery’s Precedents, No. 91, p. 42 ; 
Haaicock V. Bomer (16u2), ibid,, 3So. 99, p. 47; Jones v. Curtis (1715), ibid,. 
No. 119, p, .58 ; Bugg v. Winchester (Bishop), supra, at pp. 234, 236, 237. 

(n) Bugg v. Wvu^ester (Bishop), eupra, at pp. 235—237. 

(o) Bennett v. Bonaher (1828), 2 Hag. Ecc. 25 ; (1830) 3 Hag. Ecc, 17, per Sir 
John Nioholl, at p. 39, 

(o) Act of Uniformity, 1662 (14 Car. 2, c. 4), e. 6. Tjjie penalty for default 
18 £5 for the poor of tlie parish recoverable before two justices and leviable by 
distress (ibid!), 

(q) Canones Ecclesiastici (1603), 45. 

(r; Liberty of Religious Woi-ship Act, 1855 (18 & 19 Viet. c. 86), s. 1. The 
Act also exempts from the necessity of being certified and registered the cases 
of a congregation or assembly for religious worship meeting iu a private 
dwelliug-houbo or on the premises belonging thereto, and of a congregation or 
assembly for religious worship meeting occasionally in one or more buildings 
not usually appropriated to pui-poses of religious worship (ibidX 

(a) Fxnw V. iJarris (1702), 12 Mod. Rep. 641 ; Moysey v, Hillcocdt sopir^, 

Sii- JoHK NiCIIOLL, at ^ 45; Down (Bishop) v. Miller (1861), 11 L Uh. IL, 
Appendix, p. L, p^r Dr. R 4 l 1 >ci.iff, at p. ix. ; Kitson v. Drury (1865), 11 Jur. 

B.) 272 ; Bkhards v. FtwcAir (1874), L. R. 4 A. & £. 255, at p. 262. 

(<) Carr v. Marsh (1814) 2 Phillim. 198 ; Famworthy, ChtsterlBUhop) (1825), 
4 B. & C. 655, 568—570 ; Hodgsrm v. DUlon (1840X 2 Ourt. 388, per Dr. 
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ecclesiastioal district (u), or in a chapel exempt law from the 
control of the incumbent (r). Where an incumbent has consented 
to a clerk being licensed by the bishop to minister in a proprietary 
chapel within his benefice, he cannot afterwards withdraw his 
consent, but that consent will not bind succeeding incumbents (w). 

Sub-Sect. 3. — Brawling, 

1324. The object of the law against brawling being to protect 
the sanctity of places set apart for the worship of the Supreme 
Being and for the repose of the dead, and to prevent them from 
being converted with impunity into scenes of disturbance and 
violence, it is no part of the inquiry, where more than one person is 
implicated in such scenes, which of them began the quarrel. Each 
person who engages in it violates the law, whether he be the most 
or the least blamable ; each is bound to abstain from quarrelling, 
chiding, or brawling in the sacred place (a). 

1325. Any ])er8on who is guilty of riotous, violent, or indecent (h) 
behaviour (although such behaviour is in assertion of a bond fide 
claim of right (c) ), whether during the celebration of divine service 
or at any other time {d), or who molests, lets, disturbs, vexes or 
troubles, or by any other unlawful means disquiets or misuses any 
preacher or any clergyman in holy orders ministering or celebrating 
any sacrament or any divine service, rite, or ollice («) in any 

I.L’STIINOTON, at pp. 392, 393 ; Joyirs v. Jelf {ISG3), 8 L. T. 399, 401 ; Ilichaikis 
V. Fincher (1874), L. B. 4 A. & E, 256. 

i u^ See pp. 443, 448, ante, 
v) See pp. G51, 062, ante, 
w) BichariU v. Fincher^ eupra, 

a) Palmer y. Roffey (1824), 2 Add. 141, per Sir John Nicholl, at p. 144; 
Fewbery v. Goodxmn (1811), 1 Phillim. 282, per Sir John Nioholl, at p. 2S3 : 
“The law also, uot merely the statute of Edward VI. but the general 
ecclofliastical law, protects the sanctity of public worship, — and still more 
endeavours to prevent every circumstance which may lead > the disturbance of 
persons engaged in solemn acts of devotion ; — it prohibits all qiiarrelling, 
chiding, and brawling in the church or churchyard, and lequuos decent and 
orderly bohavioar.” As to the general jurisdiction of the occlesiafttical ooui’ts 
in cases of brawling independently of the statute law, see also Taylor v. Morley 
(1837), 1 Curt. 470; HtUchine v. DeruUoe (1792), L IJag, Con, 181, where Sir 
W1U.IAM SooiT said that the statute of Edward Yl, (1662), 5 & 6 Ed w, 6, 0. 4, s. 1 , 
did not create the offence, as it subsisted by the common law before the statulo 
was enacW. A pagty may proceed either upon the statute or upon the ancient 
law; for wherever a statute leaves an offence as it found it and only introduces 
additional punishment, a party may proceed on either ; Ree aim» IVemrumih v. 
Collins (1702), 2 Lid. Eaym. 850. As to the abolition of the jurisdiction of the 
eoclesiiistical courts in* cases of brawling over persons not in holy orders, 
see B. 1 of Ecclesiastical Courts Jurisdiction Act, I860 (23 & 24 Viot. c. 32). 

(b) amounts to indecency depends upon circumstances of time and 

place; see Wifrth v. Terrington (1^5), 13 M. A W., 795, 796. See alsa Jofiee 
V, Catterall (1902), 18 T. L. li. 367. 

(c) Asher y. Ccdcra/l(1887), 18 Q. B. D. 607 ; and see Kensit v. St, PauVs 
{Dean and Chapter^ [1*^05] 2 KB. 249, 257; see also A,~G. v. SU Orosa 
kospiUi (1854), IH Beav. 601, where an injunction was granted. 

Ecclesiastical Courts Jurisdiotioii Act, I860 (23 & 24 Viet, c. 32), a. 2. 
By •* 1 tbe juri^iction of the eccleaiastical courts in cases of defamation and 
limwling was abolished against any person not being in holy orders. 

(s)^^.,s* 2. draws a distinction between a person *'duly authorised to 
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cathedral, church, or chapel, or in any churchyard or burial ground, 
may be convicted (/), and every person so offending (< 7 ) may be 
apprehended by any constable or churchwarden of the parish or 
place where the offence has been committed and taken before a 
justice of the peace of the county or place where the offence has 
been committed, to be dealt with according to law (A)* 

1326* A constable may be justified in removing a person from a 
church for disturbing the congregation at the time of divine 
service, although no part of such service was actually proceeding 
at the time (i). The duty of maintaining order and decorum in the 


preach** in the church and “a clergyman in holy orders ministering or 
celebrating any sacrament or any divine service, rite, or othce '* in any church. 
The express provieioii for the case of a preacher who is not strictly ministering 
or celebrating any sacrament or any divine service, hte, or oUice shows that the 
legislature, in dealing with the case of a cb^igyman in holy orders, meant the 
latter words to apply to something in the course of being done which in its 
character could only be done by a clergyman in holy orders (Cepe v. Barber (1872), 
L. E. 7 0. P. 393. per Willes, J., at p. 401, whore the respondents having 
obstructed the appellant, the incumbent, whilst he was engaged in collecting the 
offertory during the reading of the offertory sentences by another clergyman, 
** the apj>ellant then being a clergyman in holy orders celebrating divine service 
in a certain parish church etc.,*’ it was held that, the magistrates rightly decided 
that the respondents had not been guilty of the offence charged, inasmuch as 
the appellant was not at the time he was obstructed ** ministering or celebrating 
any sacrament or any divine service, rite, or office,’* for while there is nothing 
improper in a priest making the collection, yet, if he does so, he is not whilst 
doing it ministering etc.*’). 

(/) See title CiaMiNAL Law AND Pkocedure, Vol. IX., pp. 477-479, and 
Ecclosia.'^tical Courts Jurisdiction Act, 1860 (23 & 24 Viet. c. 32), s. 2 . 

(< 7 ) That is, against ihid,^ s. 2 . 

(h) Ibid,, s. 3 ; and see p. 469, anU, Sect. 6 repeals c. 4 of stat. ( 10 . 02 ) b & 6 
Edw. 6 , an Act against qiiarreliing and fighting in churches and churchyards, 
so far as relates to persons not in holy orders. By s. 6 it is ]>r(»vided that 
nothing in the Act shall bo taken to repeal or alter the statutes of (1503) 1 Mar. 
BOSS, 2 , c. 3 (1688) 1 Eliz. 0 . 2 (Act of Uniformity), or s. 18 of stat. (1688), 
1 Will. & Mar. 0 . 18 (Huffhead), see p. 817, poet. By s. 7 it is provided 
that nothing in the Act shall limit, restrain, or abolish the power possessed by 
the ordinary over the fabiic of the church or over the churchyard or burial 
ground connected therewith. 

(») IFit/iame v. Olenuter (1824), 2 B. & 0. 699, where the parish clerk had 
refused to read in church a notice which was presented to him for the 
purpose and the fiersou presenting it read it himself, and it was held on the facts 
that the constable had no right to detain such person in custody afterwards 
for the purpose of taking him^fore a magistrate. But this case was decided 
before the Ecclesiastical Courts Jurisdiction Act, 1860 (23 & 24 Yict 
e. 32] ; see f6td., s. 3. And if the disturber had been found as a fact to have 
acted with |he purpose of molesting the person celebrating divine service the 
detention would have been justified under stat. (1653) 1 Mar. sees. 2, c. 3, and 
s. 18 of stiit. (1088) 1 Will. A Mar. c. 18. By the former statute, if any person 
malidoiisly, wilfully or of purpose, molests any person saying or celebrating 
the mass or other such divine service as was most commonly used in the last veor 
of King Henry YIU. or that at any time thereafter has been allowed, set fortk or 
authorised by the Queen*8 majesty etc. [words wide enough to cover divme 
service under the present Prayer* Book] everr such offender may be forthwith 
appr^ended and taken by any constable or ehurchwaxden of the parish or by 
any other person thSn being present and be Ivought to any justiee of the peM 
wUSbim the ihire or city etc. whore the offence was oomxmtM, who may punish 
the offender.” By stat (1688) 1 Will. A Mat. 0 . 18, s. 18, if any pmon shall 
willingly and of purpose maficioasly and eontemptuonsly s o me into any 
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church lies immediately upon the churchwardens, and if they are Swr. i. 
not present, or being present do not repress any indecency, they DM&e 
desert their proper duty. Thev are justified in removing a person Sorvtoe 
from the church if they have reasonable grounds for believing that in Osntral. 
he will offer interruption during the celebration of divine service (fc). 

If the minister introduces any irregularity into the service, the 
churchwardens have no authority to interfere; but tbey may com* 
plain to the ordinary of misconduct (f). 

Sub-Sect. 4.— Offences. 

(i.) In QenwdL 

1327. In cases relating to ritual oilences, it is important to AMtuthf 
establish and maintain as far as possible a clear and unvarying 
interpretation of rules, the stringency and effect of which ought matted o^' 
to be easily ascertained and understood by every clerk before his rR»ai. 
admission to holy orders. Siill, in such cases there are not, as a 
rule, any rights to the possession of property which have arisen hy 
the course of previous decisions, such as afford strong reasons for 
not reopening the decisions of final courts of appeal on questions 
of law aflecting civil rights. Moreover, in proceedirigs which may 
assume a penal form a tribunal ought to be slow to exclude any 
fresh light which may be brought to bear upou tho subject. 
Accordingly, the decisions, even of the highest court, on such 
matters are liable to be overruled where there is fresh light, meaning 
some fact wliich has not been under the consideration of tho tribunal 
on the previous occasion ; and even where there is no such freah 
light, the tribunal is at lil)6rty to examine the reasons upon which 
the decisions rest, and to give effect to its own view of the law {vi), 

catheilral, parish church, chai^el or other congregation permitted by that Act. 
and disquiet and disturb the same, or misuse any preacher or teacher, such 
person upon proof thereof before any justice of the peace, by I wo or more sufficient 
witnesses, is to fintl two sureties to be bound by rooognjsaiw* in tho penal sum 
of £50, and in default of such sureties is to be committo<i io prison, there to 
remain till the next general or quarter sessions; and upon conviction of the said 
offence is to suffer the pain and penalty of £20 to the use of the King. Prosecu- 
tions under these statutes have b^n rare, but s. 6 of the Ecclesiustical Courts Act, 

1860 (23 & 24 Viet. c. 32), and the Promissory Oaths Act, 1871 (34 & 35 Viet, 
c. 48), expressly leave the provisions above cited 'uni-eiH^aled and unaltered. 

8ec1; 3 of the li)cclesiastical Courts Act, 1860 (23 & 24 Viet. c. 32), allows an offender 
under that Act to be apprehended and taken before a justice of the peace ; son 
p. 664, aiiU, For other Acts relating to brawling, see stat. (1552) 5 & 6 Edw. 6. 

C. 4 (repealed, so far as relates to persons not in holy orders, by the Ecolesiasticai 
Courts Act, I860 (23 & 24 Viet, c, 32), s. 5); stat. (1650} 1 Eli*, c. 2, s. 3 ; 

Places of Religious Worship Act, 1812 (52 Qeo. 3. c. 155), s. 12; lii>man 
Catholic Charities Act, 1832 (2 & 3 WilL 4, c. 115) ; Religious Disabilities Act, 

1846 (9 & 10 Viet. o. 6^. s. 4 ; Offeuoea against the Person Act, IHOI (24 A 25 
Viet. c. 100), s. 36. It is thought suflioieiit here to refer to those statutes 
without stating their provisions. See also title Ckiminal Law akd Pboceduee, 

VoL IX., pp. 477. 478. 

A« to ihe provisions contained in the Burial liaws Amendment Act, 1880 (43 
4b 44 Viet. o. 41), s. 7. when burials take place under that Act in a chuxekyard, 
see title Bubial akb CrEmatiok, VoL IXL, pp. 426, 427. 

! k) See note (s), p. 470, anle. • 

1) See note (/), p. 470, ante, 

m) SMd ▼. Lincoln (JBUlu>pl [18021 A. 0. 644, 664, 665, P. 0, ; BUsdaU v. 

CUflin (1871), 2 P. D. 276, 806-307 P. 0. 
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The law does not exclude historical investigation in determining 
qaestions of ritual and ecclesiastical practice. Con tern poraneous 
usage is of great value in determining such subjects, and where it is 
important to ascertain facts of a public nature the law permits 
historical works to be referred to (n). 

1328. In testing the legf^Iitj or illegality of ecclesiastical practices 
the following rules have been laid down as well founded in principle, 
reason, and law, namely, that what is expressly prohibited is pro- 
hibited altogether, and may not be evaded by any contrivance 
which, under a different name or appearance, attains the same 
end ; and whatever is expressly ordered may not be evaded by 
an illusory or partial compliance ; that whatever is subsidiary 
to what is ordered, and whatever, being in itself decent and proper 
and in accordance with primitive and catholic use, is not by any fair 
construction necessarily connected with those Boman novelties 
which the Church “ cut away and clean rejected ” (o) at the 
Eeformation, is, generally speaking, lawful. Tliere are, in other 
words, three categories of these things; (1) Things lawful and 
ordered ; (2) things unlawful and prohibited ; (3) things neither 
ordered nor prohibited expressly or by implication, but the doing 
of which must be governed by the living discretion of some person 
in authority (a), 

1329. When an ecclesiastical offence is found to be proved, the 
promoters of a suit have not in all cases a right to insist on 


a Thus, iu v. Clifton (1877), 2 P. I). 276, P. C., such authorities as 

©r, Baxter’^ Life and Timee, Collier’s Ecclesiastical HistorT, Dr. Thomas 
Bennett’s Paraphrase, Oosin’a Works, and the like were quoted and relied upon, 
not by counsel only, but in the judgment ultimately pronounced ; and this not 
upon questions of doctrine or opinion, but as leading to inferences of fact as to 
what WHS uriual at the time of tno writers referred to {Head v. Lincoln (Buhofp)^ 
f 1892] A, 0. frl4, 658, P. C.). As to the iiae of historical material by an ecclesioe- 
ticnl judge, the Privy Council in the latter case on appeal from the court of the 
Archoiehop of Canterbury said, at pp. 653, 654 : “ Without considering further 
how far an ecclesiastical judge has a right to act upon his own historical learning, 
when it becomes important to ascertain what was the ecclesiastical practice or 
what were the views entertained by eminent theologians, in remote times, it is 
enough to say here, dealing with the objection generally, that it is impossible to 
contend that if in other respects the archbishop’s judgment was well founded, it 
could bo invalidated bv hjs having called to his aid for this purpose his own 
historical researches. Nor does it make the objection better that instead of 
pronouncing or cathedra what in his opinion was the history of such and such a 
practice the archbishop has disclosed m his judgment the sources from which he 
derived his views.” 

(o) Book of Common Prayer. 

(a) Martin v. Mackonocnie (1868), L. li. 2 A. & E. 116, pwr Sir Egbert 
Phiiximobb, at p. 191 ; affirms (1868) L. R. 2 P. 0. 365, 385. The person to 
whom such matters should be submitted is the bishop of the diocese (Book of 
Common Prayer, Preface, as allied in Mtxrtin y. Mackonochie^ $upra, per 8ir 
Eobrjit Philumore, at p. 191), The function of the bishop to whom the 
parties in doubt resyrt is not to pronounce a legal judgment, but to resolve, if 
possible, thp doubt ; and the bishop, if unable so to do, may send for the resolu* 
tiou thereof to the archbishop. This course was adopted in the cases of ** Inoense 
and Processional Lights ” and the ** Beeervation of the Sacrament,” upon which 
the archbishops pronounced their opinions at Lambeth (July 31, 18W, and May 1, 
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sentence being pronounced, even if it be only a monition not to 
repeat the offence (b). If the oonrt is satisfied that the offence 
will not be repeated, it is entitled to accept the assurance of future ■ 
submission, and is not bound to inflict a penalty, and a monition 
is a penalty (c). 

(ii.) Orna7ncntB and DecoratioiiM of ih^ Church, 

1330. A bishop cannot by a sentence of consecration legalise 
the retention in a church of an ornament which is forbidden by law 
to be there {d). The rubric as to ornaments in the commencement 
of the Prayer Book is in these words : “ And here is to be noted, 
that such Ornaments of the Church, and of the Ministers thereof, 
at all times of their Ministration, shall be retained, and be in use. 
as were in this Church of England, by the Authority of Parliament, 
in the Second Year of the Reign of King Edward the Vlth.'* The 
rubric deals with two kinds of ornaments — the ornaments of the 
church and the ornaments of the minister. 

1331. The term “ornaments” in ecclesiastical law is not confined, 
as by modern usage, to articles of decoration or embellishment, 
but it is used in the larger sense of the word “ omamentum,*' 
which is used pro quocumque apparatus seu instrumenio (e). All the 
several articles used in the performance of the service and rites of 
the church are “ ornaments ; in modern times, organs and bells 
are held to fall under this denomination (/). 

The term “ornaments of the church” in the rubric is confined 
to those articles the use of which in the services and ministra^ 
tions of the church is prescribed by the first Prayer Book of 
Edward VI. (q). Thus, the rubric provides for the use, inter alia, of 
an English I3ible, the new Prayer Book, a poor man’s box, a 
chalice, a corporas. a paten, and a bell. Though there may be 
articles not expressly mentioned in the first Prayer Book of 
Edward VI. the use of which would not be restrained, they must 
be articles which are consistent with and subsidiar ' to the services, 


1900, respectively). Thoee opinions, which are hereafter referred to, wore not 
nimU in the strict sense of the term. 

Jtf'od V. Lincoln (/bishop), [1892] A. 0. 644, 669^ P. 0. 

/bid. 


Davey v, Hindi, [1901] P. 95 (Chichester Consistory <Jouit) ; see also 
Mar)tham v. Shirtbrook Overaeer$, [1906j P. As to the rights of non-resi- 

dento to promote a suit, see iJavey r. Hindi, [1901] P. 95; [I90J] P. 221. As to 
the institution of criminal suits against chuj-ch wardens to obtain the removal 
of illegal ornaments, see Davey v. Hinde, eupr^. In Noble v. lUaet, [1904] P. 
34, following IjU v. b'agg (1874), L. R. 6 P. CJ. 38, it was held that a non-parishioner 
described as a solicitor and secretary to the Archbishop of York and Ordina^ 
of the Diocese of York, who was proved to be the sequestrator of the living in 
question during a vacancy thereof, had no locm standi to promote a suit agamst 
ue churchwardens during the vacancy for a motion to remove ornamenU 
introduced without a faculty; see also LidMl v. Beal (I860}, 14 Moo. P. C. 0, 

(e) Elphinetone v. Purchae (1870), Ii. E. 3 A. & E. 66, per Sir EoBlBT 
Philldcoue, at p. 89, citing Westerton v. Liddell, as reported in Moore's Spedal 
Report, at pp. 166, 167. • 

Jhid., per Sir Bobebt Philuhobb, at p. 89, citing Marlin v. Mackonochie 
L. K 2 P. 0. 366. 390. 


( 1868 )f 
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as an organ for the singing, a credence table from \vhich to talc^^ 
the sacramental bread and wine, cushions or hassocks (h). 

Further, a distinction must be drawn between those articles 
which are ornaments of the church in the strict sense of the term 
and those which are merely flecorations. The test of the legality of 
the latter depends upon whether or not the decorations are in 
danger of being abused by superstitious reverence. 

1332. Painted windows or paintings will be held illegal, if the court 
is satisfied from the mode in which the subject is treated, the place 
which they occupy, or other incidents, that they are in real danger 
of adoration, worship, or superstitious reverence. So long as they 
are free from this charge, and fulfil no other function but that of 
fitly decorating the church, they are free from objection; the 
moment that from any cause, whether residing in the objects 
tlieraselves or arising among those who worship in the church, the 
danger of their adoration is made manifest, they cease to be 
innocent and fall under the charge of illegality (i). 

1333. The set of delineations used in Homan Catholic churches, 
and commonly called the Stations of the Cross and Passion, are not 
more architectural decorations. Such of them as have no warrant in 
gospel history (A:) are illegal decorations in themselves, while the 
legality of the others depends upon whether they are likely to be 
abused in the particular case(f). 

‘ 1334. Although before the Reformation the symbol of the cross 
had been put to superstitious uses, yet crosses, which are to be dis- 
tinguished from crucifixes (m), when used as mere emblems of the 
Christian faith, and not as objects of superstitious reverence, may 


(/*) Elp/iingtone v. l^nrrJias (1870), L. R. 3 A. & E. 66. The conetniction 
ridoptod III the canee cited is not applicable or is misleading if applied to vestineiifAi 
and to theornnnieiits of the minister (7?fV/6rfa/e v. 2 P. I>. 276. 336 

ft as to which see p. 672, post, 

(f*) Clifton V. IliiUdalt (1876), 1 P. D. 316, per Lord Penzance, at p. 3o8. 

(A:) Ah, for instance, the legend of St. Veronica. 

(/) CHfUmy, RitUdah (1876), 1 P. D. 316, 339—363 (affirmed mh nom, Ridsdalc 
T. ClifUm (1877), 2 P. D. 276, P. C.), where the Court of Arches ordered the 
removal of all the delineutions on the ground that they had been set up by the 
respondent “without lawful authority,” no faculty naving been grants or 
applied for to justify their erection, which constituted “ an, addition to the fabric 
ornaments or furniture of the church,” but left it open to th!e respondent to apply 
for a faculty to authorise the introduction into his church of such of them as 
might turn out to be free from objection. There was no apfieal to Privy 
Council od this part of the case. For cases where the removal of the Stations 
of the Ci-oss baa been ordered, see Markham v. Shireltrook Offeraaers, [1906] P. 
239, wheie, however, an image of the Good Shepherd, erected without a faculty, 
was allowed to remain as being a decoration only, there being no proof that 
superstitious reverence was wia to it St. Mark's, Mari/hbone Road, [1898] P. 
114, following SiwcAin^r v. Aing^/ord (IbSQ), 36 L. J. (eccl.) 1; compare Re 
CUristchftrch.AaUng, [1906] P. 289}. As to the necessity of proving the general 
desire of parishioners to retain chuxtdi ornaments not illegal in themeslvee on an 
application for a confirmatory faculty, see Markham v. Shirehtook {Oveneon), 
iupra. 

(to) WfsUrion v. Liddtdl (1867), as reported in Moore's Special Beport, cite<l 
in Clifton ▼. Ridsdale (1876J, 1 P. D. 316, 860 ; RuUdaU v. Cti/Um (1677), 2 
P. D* 276, 350, P. 0. ^ 
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etill lawfully be erected as architectural decorations (n). But a 
cross, whether movable or not, wliich by its position is closely 
connected with the communion table is forbidden by law(o). 

Crucifixes and sculptured images are not necessarily illegal, even 
when placed on the top of a chancel screen (p). Those which have 
been set up for the purpose of decoration only and are not likely in 
the circumstances of the particular case* to be abused by super* 
stitious reverence are lawful decorations (q). 

(n) Id Liddell v. Beal (I860), 14 Moo. P. C. C. 1, a metal orose placed on 
the end of the east window above the communion table was bold to be legal. 
See also VTesterton v. Liddell (185*^, as reported in Moore's Special Report, 
cited in Rid»daUv, Clifton (1877), 2 P, D. 276, 350, P. 0. In Liddtllv. WuUrtim 
(1857), 6 W. R. 470, P. 0., the Privy Council decided that the wooden cross 
ereot^ in that parlit'ulor case ** was to 1)6 considered a mere arolhtectural 
ornament ** (meaning “ decoration **). In PhUfpotU v. //oyd(l875), L. R. 6 P. 0. 
435, the Privy Council, in justifying the erection of the Exeter rercdos, adhered 
to the position taken up In the previous case and pronouncod that erection lawful, 
though it included many sculptured images, on the express ground ** that it had 
been set up for the purpose of decoration only,*’ declaring that it was ** not in 
danger of Doing abused,” and that ** it was not suggested that any superstitious 
reverence has omd or is likely to be paid to any of the Agii res upon it” 

In RidsdaU v, Clifton, supra, at p. 333, the Privy Council in the circum- 
stances of the case ailirmetl the decision directing the removal of the cruciAx, while 
at the same time stating that it was important to maintain, as to represehtations 
of sacred persons and ot^jocts in a church, the liberty established in PhW/toUs v. 
Boyd, suftra, subject to the power and duty of the ordinary so to exercise his 
judicial discrelion in granting or refusing faculties as to guard against things 
likely to be abus<^ for pur)>osrs of suporntition. • 

(o) Durst V. Afaaten (1876), 1 P. D. 373. P. C., where a movable wooden cross 

placed on a retable or ledge above the communion table with the intention that 
it should remain ther^ permanently was held to be unlawful ; see the diHCUSHiou 
of this case, and those cited in the preceding note, in Re St. Afark*#, WimhUdim, 
Wimbledvn {Virar and Churchw^ird'ns) v. Eden, [1SW)8] P. 167, where the chan- 
cellor of the diocese of Southwark was of opinion that the placing of a movable 
wockIou cross, whether on or just above the holy table, is not illegal, stating 
that he was unable to reconcile Durni v. .Vaster<i, supra, with Li fdcll v. Beal, supra, 
where a movable ledge of wo^d with candlesticks upon it was held not to be 
inconsistent with the monition to provide **a flat movable table of wood.” 
As to whether the decsions of the Privy Council bind the ecclesiastical oourta, 
see Re St, Mark's Wimbledon, Wimitlrd^m ( Vicar and Churchwardens) v, Eden^ 
supra ; R&td v. Lincofn [1892] A. C. 644 ; and p. 665, ante. 

{p) See the cases cited in the following note. 

Ig) PhillpotU V. Boyd, supra (sculptured representations in high relief 
of the A^^ension, the TransAguration, and the Dos^nt of the Holy Ohoat on 
the Day of Pentecost^, where the Privy Council, in holding that the reredos 
erected for the purpose of decoration in Exeter Cathedral was not illegal, since 
it was not suggeste<i that any superstitious reverence had been or waa likely to 
be paid to any Agiires forming part of it, considered the effect of the Injunctions 
of Henry Vltl. and the 3rd and 28th Injunctions of Edward VL, stat. (1549) 
3 & 4 Edw. 6, c. 10, ss. 1, 2, 6 (which Act the Judicial Committee held to remain 
unrepealed), the 23rd of the Injunctions of Elizabeth (1559], the Proclamation of 
Elizabeth (1560), the S^rid Article of ^ligion,and the Homilies against the Perils 
of Idolatry reco^ised in the 35th Article of Religion, and concurred in the cminiou 
expressed by the Privy Oounoil in Wesierton v. Liddell (1857), Moore's moial 
Report, that the Act of Edward VL ** related to the destrootion of images abwady 
OToered to be removed, but which either bad not been remov^ or, having been 
so, were still retained for private devotion and worship ** \ RidsdaU v. VUJtcr 
(1877), 2 P. D. 276, P. C. (cruciAxof metd in full relief on top of ebanoel sereei 
with a row of candles on cither side, which were lighted at evening service^, 
where it was held by the Privy Council that in the absence of a proper faculty 
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1885. The court will issue a faculty for the erection of chancel 
screen gates on being satisfied in its discretion that the erection 
would be of utility (r). 

the crucifix was unlawf uUy set up aud retained, and that no such faculty ought to 
be granted, aud the crucinz was ordered to be removed, ou the ground that there 
waw a likelihood and danger of superstitious reverence, which the Privy Council in 
Phillpotts V. Boyd (1876), L. R. 6 0. P. 436, pronounced to be fatal to the lawful- 
ness of all images and figures set up in a church. As to this case, see p. 669, a?ita ; 
see also B. v, London {Buhop) f 1889^ 24 Q. B. I). 213, 0. A., per LmDLET, L.J., at 
p. 237. Crucifixes and sciilpuured images have been allowed in the following 
cases : — Barsham^ Suffolk (Rector etc,) v. FarMionen of the Same^ [1896] P. 256 
(figures of our Lord on the Cross, the Virgin Marv ana St. John on the chancel 
screen) ; Re St, Andtlm, Pinner, [1901] P. 202, where it was held that the mere 
suggestion that such figures may cause offence is not sufficient ground for the 
ordinary refusing in his discretion to grant a faculty ; Great Bardffeld ( Vicar) v. 
All having Interest, ri897] P. 186, where the ordinary was satisfied that the 
figures would be for the purpose of architectural decoration only, and that there 
was no ground for reasonable apprehension that they would be abused or macle 
the subject of superstitious reverence ; Hushes v. Edwards (18771, 2 P. D. 361, 
368 (sculptured representation of the crucilixion immediately over the holy table). 
In tlie following cases faculties have been refused \-~Re SU Lawrence, Fittingion 
(1880), 6 P. L). 131 (decoration of reredos with a design to represent the Adoration 
of our Lord in Majesty by the Faithful), where the refusal was on the ground 
that there would be a danger of that repress i station being abused by receiving 
superstitious reverence; Keneit v. St, Eihtlburga, Bxshopsgate Within (Rector), 
[1^0] P. 80 (crucifixes), where the court held that (1) they were either in 
themselves illegal church ornaments or illegal architectural decorations ; and 
(2), if not in tliemselves illegal as such, they were, having regard to their use 
in the church for superstitious purposes, articles and things the retention of 
.which in the church it would be an unwise exercise of the discretion of the 
court to authorise; Richrrwnd (Vicar) and St, Matthias, Richrrumd (Chapel • 
wardens) v. All Persons hamng Interest cfc.,[1897] P. 70 (crucifix with or without 
figures on either side placed on a chancel screen) ; Paignton. ( Vicar) v. All having 
Interest, [1905] P. Ill (sculptured group of our Lord on the Cross, the Virgin 
Mary ana St. John), where it appeared that the court, by granting the faculty, 
would be authorising the restoration of the pre-lieformation screen and rood 
formerly in the church ; Si. John the Evangelist, Clevedon ( Vicar and Church- 
wardens) V. All having Interest, [1909] P. 6, where the court Wfis of opinion that 
the erection of a similar group was not contemplated simply and purely as a 
matter of decoration ; Markham v. Shirebrook Overseers, [19061 P. 239 (crucifixes 
over pulpits) ; Davey v. Ilinde, [1903] P. 221 (crucifixes). See also St, Paul, 
Bow Common, [1909] P. 245 (rood beam). 

A confirmatory faculty to retain ornaments not illegal in themselves should 
always be refused, unless there is sufficient evidence oi a general desire amongst 
the parishioners to retain them (Markham v, Shirebrook Overseers, supra), 

(r) St, James, Norland (Ptcar efr.) v. Parishioners of the Same, [1894] P, 266; 
Paignton ( Ticar) v. AH having Interest, [1905] P. Ill Re Si, Agnes (1886), 
11 P. I), 1 ; Re St, JohfJs Church, hie of Dogs (1888), Trist. 67 (cited [1894] 
P. 258). In Westertvn v. Lxdcteu (1867), Moore’s Special Report, at p. 77, 
Dr, Lushinoton refused to order the removal of a chancel screen with 
gates on '•the ground that they were not prohibited by ecclesiastical law, but 
added that he should not advise a bishop to consecrate a church with side 
gates, as he considered the separation of the chancel from the body of the 
church as objectionable. Faculties have been refused in the following cases, 
no reason being shown for departing from the ordinary rule laid down in 
WesterUm v. Liddell, supra : — Re St, Augustine, Haggersion (1877), 4 P. D. Ill ; 
Anminciaiuin, Chislekurst (Vicar) v. Parishioners of Same (1877), 4 P. D. 114; 
Bradford v. Fry (1878), 4 P. D, 93 ; Richmond ( Vicar) and St, Matthias, Richmond 
(ClMpeltoardensj yo All Persons hatdng Interest etc,, [1897] P. 70 ; St, Andrew, 
Momford (Rector) v. All Persona etc,, [1894] P, 220, wliere the chancellor of St 
Albans, being of opinion that the gnmt of a faculty authorising the erection 
of the gates would be an exercise of his discretion in opposition to the decision 
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1336. The legality of s teredos depends upon whether it is h 
mere architectural decoration which is not likely to be the object 
of superstitious reTerenoe(«). 

1337. A tabernacle for the reception of the reserved sacrament 
is not a lawful church ornament (a). 

1338. The ringing of one of the church bells as a sanctus bell is 
an additional ceremony, and the court will refuse to sanction by 
faculty alterations to enable one of the church bells to be used 
from the interior of the church as a sanctus bell (b). 

1339. It is lawful to place vases of flowers on the holy table and 
to keep them there daring the performance of divine service, pro- 
vided they are used as decorations only (c). It is unlawful to have 
the communion table wholly uncovered during divine service (d). 

1340. A movable marble communion table is not a legal article 
of church furniture (e). A second communion table in a side cliapel 


m Broilford v. Fri/^ ntpra, refused the faculty as prayed, but intimated tbat, if 
the petitioners desired, the court would decree a faoul^ to issue for the erec- 
tion of the chancel screen without any gates to it. The question whether a 
chancel screen with gates is of practical utility in modem times would usually 
be answered in the affirmative. 

(a) See pp. 668, G69, ante, where the cases of the legality of crucifixes and 
images have been considered in connection with a roredos. In R, v. London 
(Biahop) (18N9), 2'! Q. B. D. 213, C. A., it was held that where a representa* 
tion had been sent to the bishop requesting him to allow proceeding to have 
the reredos in St. Paul’s removed as being unlawful, and the bishop bad 
refused, his reason being based on his view that such litigation in his opinion • 
entailed mischievous results, tho answer of the bishop was sufficient. In R. v. 
Ixmdon {Biah(tp), LHghtm^e Caae, [1891] 2 Q. B, 48. where tho representation 
was the same as in th^ earlier case, except that it alleged tbat the reredos hftd 
in fact encouraged idolatrous practices, and the bishop, relying on his former 
consideration of the question, had refused the petition, Hawkins, J., hehl 
that the answer was sufficient. These decisions wore affirmed in the House of 
Lords, which held in both cases that, whether tho reasons of tho bishop were 
good or bad. he had acted within his jiirisiliction and hon* «My exercised his 
discretion and judgment {R. v. London {Bishop), supra; A irro/t y. London 
(Lord Bishop), LighUm y. London {Lord Bishop)^ [1891] A, C. 666). See also 
Great Bardfield (Vicar) v. AU having Interest, riHiH] P. 186, 189. 

(а) Kensxi v. St. Etheiburga, Bishopsgate Within {Rector), [1900] P. 80. As 
to the reservation of the sacrament, see p. 683, post, 

(б) St, John the Evangelist, Clevedon {Vicar and Chmchwardens) v. AU having 
Intorsst, n909] P. 6, where it was further decided that the tolling or ringing of 
one of th^ church bells of a parish church dunng the consecration prayer in 
the Oommunion Service at the moment of the elevation of each of the sacrod 
elements as a sanctus bell is illegal, 

(c) Elphinstone v. Purchas p870\ L. B. 3 A. & E. 60. 

(a) Ibid, As to the covering of the communion table, see Canon 82 and the 
Bumo. 

(s) St. Lvke*s, ClLeUea (Rector) v, Wheeler, [1904] P. 257, where it was also held 
that a faculty may, in the discretion of the ordinary, be granted for a wooden 
oommunion table on the front and sides of which are suspended slate slabs 
decorated with marble mosaics and detachable at will without injury to the 
table, but eee as to this decision Hayee {Rector and Chnrehtoardens) v. Ful/ord, 
[1910] P. 18. There is nothing illegu in elevating tho communion table above 
me door of the church {Re St. Andrew's, ffaversU^.k IliV (1909), 25 T. It. B. 408) j 
and it is legal to fix curtadns behind the communion table aim at the north and 
south ends of it, but not so as to prevent the minister, if so desirous, opiating 
in the OQSttmiinion at the north end of the table {Re St, MarFs, Wifnhledon, 
Wimbledon (Vicar and Chafehwardms) v, Sden, [1908] P. 167). 
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may be Banctioned on the ground of convenience and economy (/). 
Where necessary, a credence table may lawfully be placed in a ehurch 
as subsidiary to the administration of the Holy Communion (9). 

1341. The practice of praying for the dead is of much earlier 
date than the doctrine of pu»<yatory (h). Prayers for the dead do 
not fall under the same condemnation as the Roman doctrine of 
purgatory ; but as prayers for the dead are associated in the popular 
mitid with the later exaggerations referred to in the 22nd Article 
of Religion, and a bequest made for such prayers being offered would 
be void by the common law as superstitious (1), the ordinary ought 
not in bis discretion to grant a faculty for the introduction of a 
memorial tablet or window bearing an inscription inviting them (i). 


(iii.) Ornamenta of the Minister. 

1342. The rubric as to the ornaments of the minister in the 
commencement of the Prayer Book, which prescribes that such 
ornaments of the minister at all times of their ministration shall be 
relained and be in use as were in the Church of England by the 
authority of Parliament in the second year of Edward VL, 
requires for the legalisation of the ornaments of the minister at the 
time of prayers and sacrament that they must have the parlia- 
mentary autliority of the first Prayer Book of Edward VI., but it is 
a misapprehension to suppose that the rubric was intended to have, 
or did have, the effect of repealirig the law as it previously stood, 
and of substituting for that previous law another and a different 
• law, formulated in the words of that rubric, and of thus making 
the year 1662 a new point of departure in the legislation on this 
subject (/). If it w'ere so, the rubric would not merely “authorise” 
the use of the vestments referred to, but would make it imperative. 


(/) Rt Holy Trinity Churchy Stroud Oreen (1887), 12 P. D. lUi) ; St. Peter' a, 
Eaton S(juare {Vicar etc.) v, J^arMionera of Sayne, [1894] P. 300; St. Anne'at 
JAinehouae {Iter tor) y. Pariahionera of Snmt^ [1901] r, 73; Paignton {Vicar) v. 

having Jntcreat^ [1906] P, 111 ; Re St. Jamea th>' Great, Buattm, St. John the 
Baptiat, Buxton {Vicar) v, Pariahionera of Same, [1907] P. 368; Re St. Mark" a, 
Marylehone Road, St. Mark's {Vicar) v. St. Mark's {Parishi oners). [1898] P. 114 ; 
Be St. Micharl, Bromliy (1908), 26 T. L. R. 95 ; Re Si. Paul's, Brentford (1908), 
26 T. I i. E. 228. The circa metances which warrant the faculty and the stnictur^ 
and other arrangemeiita to be made are matters to be decided by the oourt 
granting the faculty in each case {Re St. Jamea the Great, Buxton. 8t. John the 
Baptist, Buxton ( r$car) v. Pariahionera of Same, supra). 

(g) fVesterton v. Lvdddl (1857). Moore's Si>eci:tl Eoi»ort, at p. 187, P- C., 
overruling Faulkner v. LitchfM (18-15), 1 Ilob, Eccl. 184. 

(/i) Breeks v. Woolf rey (1838), 1 Curt. 880, per Sir Hebbert Jenneb. 

(t) See title Cuauities, Vol, IV., pp. 120—122. 

(Af) E0rton v. All of Odd Rode, [1894] P. Id, The second Prayer Book of 
Edward VI. (16.^3) omitted prayer fur the dead. As to iiiscnptions on tombstones 
in parish churchyanls inviting them, Fea Pearson v. Stead, [1903] P. 66. 

(/) HidMlalt V. Clifton (1877), 2 P. D. 276, P. C., affirming the decision of 
the Arches Court that the wearing during the service of Holy Communion 
of the vestments known as the alb and chasuble is illeiral, and approving 
Htbheri y. Purchas (1870), Lr E. 3 P. 0. 605. As to Wesierion ▼. Liddeli 
supra, eyerything said and done in that case to which the Bubrio of 1662 
was material reference «clusiyely to ornaments of ^e ohoreh. Hie 
eourt *'had nothing to do with the ornaments of the minister or ai^thing 
appertaining thereto " (Moore’s ^ledal Beport, p. 3])* See Bidedale t. CBfhn, 
eupra, at p. 336. In Martin v. MarJconochie (1868), L. E. 2 P. C. 365, it 
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The view accepted by the Privy Ooonoil is that (omitting all 
reference to hoods and to the ornaments of bishops) the law 
existing op to the year 1667 (m) was not inoonaialeiit with the 


was sufficient to consider the effect of the mere wonls of the Rubric of 1662, 
repeating (as it did) in 1662 the lan^iiafreof the Act of the first yet»r of EUnabeth 
on a poiut unaffected bv any thing done in the igiieantime. Hee HtdadaU ▼, 
CiiJUm^ aupra, at p. 638, The construction of the Rubric of 1662 in ISlfthiMtme v* 
Purchas (1870), L, R. 3 A. & E. Ofi, to the effect that it authorises the use of 
the vestments mentioned in the first Prayer Book of Kdorard VI. was not 
accepted by the Privy Council (see the same case on appeal au6 noni. Hthberi r« 
Purchtt^ (1871), L. R. 3 P. C. 605). 

(in) Some reference to the history of this subject is rendered necessary by 
the fact that the legality of particular vestments depends upon the history of 
the question up to the year 1662. 

In the fir«t Prayer Braik of EM ward VI. (1549) the directions as to the vestures 
of the ministers officiating in the public services of the Ohtiroh (omitting all that 
relates to hoods and the directions as to bishops) were as follows: — In tho 
saying and singing of matius and evensong, baptiring, and burying, the ininislor 
was to use a surplice. In the adiniuistration of the Holy Corainunion tho 
colebmnt was to put upon him a white aib plain, with a vestment or cope,*’ 
and the assistant ministers (priests or deacons) were to have upon tliem 
likewise the vestures appointed for their ministrv, namely, alhes with tuiiioles.” 
Those directions were omitted from the second Prayer Book of Edward VI. 
(1552) ; and instead a rubric was iiiHorted immediately before the order of 
Morning Prayer, in these words : ** And here it is to be noted, that tho minister 
at the time of the communion and at all other times of his ministration, shall 
use neither ulb, vestment, nor cope; but . • . being a priest or deacon, he 
Mhall have and wear a surplice only.” Uimn the accession of Elizabeth after 
the Marian reaction no now or revised Prayer Book was annexed to Queen 
Klizalieth’s Act of Uniformity (1558) (1 Eliz. c. 2), but tho second Prayer Bo(>k of 
Eiiward VI., with certain alterations and additions immaterial to this subject, 
A'as directed to stand and be in full force from the 24th of June, 1559. Tho 
•"uaotment was, howevf.r, qualified by the provisoes contained in ss. 25 and 26, 
of which the former is in these words- “ Provided always and be it enacted, 
that such ornaments of the church, and of the ministers thereof, shall bo 
lotaiiied and be in use, os were in this Church of England by authority of Parlia- 
ment in the second year of King EMward the Sixth, until other inder shall be 
therein taken by the authority of the Queen’s Majesty, wf li the advice of 
her commissioners appointed under the Great Seal of England for causes 
ooclesiastical, or of the mBtr*politan of this realm.” In this way the directions 
fis to ornaments of tho fii-st Prayer B'»ok wore kept in force until the Older should 
l»e taken in the way provhled by the Act. The Privy Council have decided 
' liidstUilev, CU/ton (1877), 2 P, D. 276, P, 0.) that the advertiHements issued by 
I'Tlizabeth and dealing with the vestments of ministers in 1566 (but not the 
Injunctions of Elizabeth) were a ** taking of order” within tho Act by tho 
Queen with the ail vice of the metropolitan. 

These advortiHements, were in these words: In the ministration of the 
ilolv Couimuiiion in cathedral and collegiate churches, the principal minister 
^hall wear a cope, with go8f>ellcr and epist<;ller agreeably ; and, at all other 
J>rayer8 to be aiid at that communion table, to use no copes, but surplices* 

** That the dean and prebendaries wear a surplice with a silk hood in the 
choir: and, when they preach, to use their hoods. 

Item, that every minister saying any public prayers, or ministering tho 
saoraments, or other rites of the Church, snail wear a comely surplice with 
t rieeves, to be provided at the charge of the iiarish.” 

Accordingly the Privy Council, holding that the advertisements bad the 
force ol law under stal (1658) 1 EUz. o. 2, a 25, read the order as to 
vestuiee in the Book of Adveitisements into the 25th section of stat. (1668) 
1 e« 2, and, omitting (for the sake ^ brevity) all reference to hoodSp 
decided that that section from 1566 to 1862 1^ ins same operation in law 
ss if it bad been expressed in these wenrde r Provided always thet imeh 
ornaments of the oKiirch god of the minkten thereof shall be retained 
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skot. 1. ornaments rubric and was not repealed by the Act of Uniformify 

Divine of that year, and that consequently they are to be read together. 

Service Accordingly, while the general standard of ornaments of 

in General, ministers is that established by authority of Parliament by the 

directions contained in the first Prayer Book of Edward VL, 
Queen Illizabeih’s Act of Uniformity and the further order taken 
thereunder engraft on ithia standard a qualification that as to the 
vestures of parish ministers the surplice, and not the alb, vestment, 
or tunicle, should be used at ail times of their public ministrations, 
and that a cope may not be used except at the ministration of the 
Holy Communion in cathedral and collegiate churches (n). 

and be in use as were in this Church of England by authority of 
Parliament in the second year of King Edward VI., except that the surplice 
shall be used by the njinisters of the church at all times of their public ministra- 
tions, and the alb, vestment or tuuicle shall not bo used, nor shall a cope 
bo used oxcept at the adininist ration of the Holy Communion in oathedral 
and collegiate churches**; that the 25th sectiou of stat. (1558) 1 Elm. c. 2 
has not boon repealed ; that there is nothing inconsistent between the Rubric 
of the present Prayer Book and the section, and that the Rubric of 1662 did 
not make any chaiige in the law. In arriving at this decision the Privy 
Council relied on evidence that after 1566 vestinonts, albs and tii nicies (co(>eH 
also in parish churches and in non-colleiriate churches) are only mentioned 
in contemporary documents as things associated with superstition, and to 
be defaced and destroyed. The advertisements were accepted as law, as 
having tho Queen’s authority. They wero referred to as of legal authority 
in several of tho Canons of 1571, showing (though tliose canons were not 
confirmed by the Crown) the sens© of the convocations of both provinces. 

. The 24th and 26th canons of 1603-4 (which rcc.eived the royal assent) 
repeated with express reference to tho advertisements tho substance of their 
directions ns to tho use of copes, suiptices etc. in cathedral and collegiate 
churches ; and the 58th Canon, which i*elatea to the use of surplices at Holy 
Comtnunion in parish churches, followed with scarcely any variations tho 
oxHct words of the advertisements. Tho Canons of 1640 (also confirmed by 
the Crown) carry on tho public evidence of the same underatanding to the time 
of the Great Robelliou. Since the decision further light has been thiown on 
these points by historical research, and a large amount of evidence was laid before 
tho lioyal Commission on Ecclesiastical Discipline (Parliamentary paper, 1906, 
Vol. XXXllI., p, 10) in support of contentions that the decision is incorrect 
in substance (1) in holding that tho ornaments rubric refers as a standard for 
omanaeiits to what was authorised by the first Prayer Book of Edwai'd \T. 
(it being alleged thj)t tho standard should be the stanuaid in the second year of 
Edwai-d VI. before tho first Prayer Book came into force), and (2) in holding 
that the advertisements of 1666 ought to be read with this rubric. The 
Commission, without dealing with the question, pointed out that the judgments 
of the Privy Council are open to reconsideration by th^ court itself, which will 
not only look carefully at tho fresh light of facts not before it on a previon*! 
occasion, but will also exainino tho reasons upon which the previous decision 
vests and give effect to its own view of tho case (see also p. 665, ante), 

(n) iRidsdcUe v. Clifton (1877), 2 P. D. 276, P, C., which must be taken 
to lay down the present state of the law as to vestments. It follows from 
the fact that a cope is a proper vestment at Holy Communion in cathedral 
and colle^ute churohes that the cope is not illegal in parish churches on the 
CTound tnat it has any special doctrinal signification. The following extracts 
from the first Prayer Book of Edward YI. are taken from j^erurgia Anghcana 
(1902), Part 1., pp, 136, ISf^'^hich (pp. 135>— 235) is a storehouse of informa* 
iion on the subject of eocleeiastical vestments : — ** Upon the day. and at the 
time appointedf^for the nunietration of the Holy Communion, the priest that 
shall execute the holy ministry, shall put upon him the vesture appointed 
for that ministration, that is to say, a white albe plain, with a vestment or 
cope. And where there bo many priests or doncons, then so many shall bo 
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A biretta luay lavfally be used by the minister during divine 
service as a protection to the head when needed {o), but the use of a 
biretta as a vestment in the services of the church is illegal (p). 

(iv.) liitea and Ceremoviiea. 

1343. The terms “ rite’* and “ceremony ” used in the Prayer Book 
are terms of ecclesiastical and ritual art, and are to be construed 
with reference to their use in the works of writers on ritual unless 
ihey receive a different meaning from a comparison of other 
I)asBageB or parts in the Prayer Book or statute m which they are 
found. There is a legal distinction between a rite and a ceremony; 
a rite consists in services expressed in words, a ceremony in 
gestures or acts preceding, accompanying, or following the utter- 
ance of those words (<y). 

It is not open to a minister of the church, or even to the highest 
ecclesiastical iribuual of appeal, to draw a distinction, in acts which 
are a departure from or violation of the rubric, between those which 
are important and tliose which a])pear to be trivial. The object of 
a Statute of Uniformity is to produce an universal agreement in the 
worship of Almighty God(r), an object which would be wholly 


ready help the priefti in the ministration, as shall be rei^iiisite ; and shall 
have np<jn them likewise the vesturos appointed fur their ministry, that is to 
bay albea with Uinioles/' 

“Thoujch there be none to communicate with tho pritist, yet these days 
nVodne^days and Fmlaysl, after tho Litaii)" ended, the priest shall put ujKm 
him a plain alhe or surjmee, with a cojx*, and say alt things at the altar 
(apjioiiited to be said at the celebration of tho Lord’s Supper,) until after the 
offertory.** 

• ‘ And the same oixler t>hall bo used all other days, whensoever tho people 
he ciistoiuably assembled to pray in the church, and none disposed to com 
iijunicate with the priest. ’* 

“In the saying or singing ot matins and evonsong, hapti^iag and burying, 
the minist€.'r, in parish chuiclies and lihajicls annoxrHl to the h mo, shall use a 
surplice. And in all cathedral churches and eollegoB, the arc’idoaoons, deans, 
j-rovosta, masters, prebendaries, and fellowe, being gradiiatos, may us© in tho 
quire, beside their surplice, such ho(»d as jiortuineth to their several de^greon, 
which they have taken in any university within this realm ; but in all other 
]>lace8, ovor>'’ minister shall be at liberty to use any surplice or uo. It is also 
seemly, that graduates, when they preach, should use such hood as pertaiueth 
to their severul degioes.” 

“ And whensoever the bishop shall celebrate the Holy Communion in the 
church, or execute any other public ministration, ho shall have upon hiru, 
his rochet, a surplice or albe, and a cope or vesliuent; audf also his 
pastoral staff in his hand, or else borne or holden by his chaplain.’* 

As to mitres, which are not mentioned in the first Prayer Book of 
Edward VI , see Hierurgia Anglicana, Part I., pp. 223 et seq, 

(o) Elphinstone v. Purchas (1870), It. H. 3 A. & E. 06. 

Ip) In (theretofore EiphinetcTie) v. Purchas (1871), L, It. 3 P. 0. 60o, 

p. 651, all that was said was ; ** With respect to the cap called a biretta, which 
' the respondent is said to have carried in his hand, hut not to have worn in 
chojroh, their Lordships w^ould not be justified, upon the evidence before them, 
in ptonooncing that tne reei^ndeDt did an unlawful act.*' The use of a biretta 
as a vestment in divine service is unlawful vithhi the principlaof the later ease 
of EuUdaft V. aifton (1877). 2 P. I). 276, P. a ; see p. 672, onfe. 

(j) MarUn v. oiackonochit (1868), L. &, 2 A. & £. 116. 

(rf These are the words of the preamble died in Martin v, Mackojwchie (1868), 
L. E. 2 P. C. 365, 882. 383. 
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fraslrated if each minister, on his own view of the relative ini|K>rt> 
ance of the details of the service, were to be at liberty to onut, to 
add to, or to alter any of those details (s). In oases where there is 
donbt the Preface to the Prayer Book provides that the parties 
that doubt or diversely take anything should always resort to the 
bishop of the diocese." But in matters which involve what is 
expressly ordered and •' prohibited by the rubric the bishop can 
have no jurisdiction to modify or dispense with tlie rubrical pro- 
visions (f), and in the performance of the services, rites, and 
ceremonies ordered by tlie Prayer Book, the directions contained 
in it must be strictly observed ; no omission and no addition can 
be permitted (u) . 


(«) Martin v. Mackonochie (t8G8), L. E. 2 P. C. 365, 383. 

(t) Ibid., at p. iWo, In the case of Inccnae and Processional Lights 
before the archbishops at Lambeth Palace (July 81, 1899, Macmillan 
^ Co/s Official llepoi*t), the followin^> opinion was expressed: “The 
ministration of the minisiers is contained in and proscribed oy the Book of 
Common Prayer. It is there that we find what is tlie form to Ite observed in 
nil the offif^os of public worship. Every clergyman is required by the 86th 
Canon to use the form in the Book of Common Prayor proscribed!, and none 
other. Anti tho only authority which can bind (»r authorise tho clergyman to 
make aiyr variation whatever from what is contained in the Book is either on 
Act of Convocation, legalised when necessary by Parliament, or the order of 
the Crown, issued with tho advice and consent of the metropolitan under the 
Act of 1669, or a direction of the ordinary under the Act of Uniformity Amond- 
morit Act, 1872 (85 & 86 Vict. c. 35).‘* 

(u) \Vcsterto7i v. lAddHL (1867), Moore’s Special llepcut, p. 187, adojited and 
fipjiroved in Martin v. Mackonockify supray at p. 888. The present Act of 
Uniformity, 1662 (14 Oar, 2, o. 4), is entitled “An Act for the uniformity 
<if public prayers, and admiiiistratious of sacraments, and other rites and 
cerouioTiies ; and f<»r establishing tho form of making, ordaining, and conse- 
crating bishops, priests, and deacons in tho Church of England.” S. 1, after 
reciting that ** nothing couduceth m(»re to the settling oi the peace of the nation, 
nor to the honour of our religion and the pi-opagalion thoroof, than a universal 
ngreoineiit in the worship of Almighty God, and to tho intent that, every person 
in this realm may certainly know the rule to which he is to conform in 
}iublio worahip and administration of sacraments, and other rites and cere- 
monies of the Church of England,” enacts that “ all ministers shall be bound to 
say and use the morning prayer, evening prayer, and celebration and adminis- 
tration of both aaoraments, and all other tho public and common prayer, in 
su('h order and form as is mentioned in the book annexed and joined to 
the Act, iiilir tiled Tho Book of Common Prayer and adininistrution of the 
siicrainents ami other rites and ceremonies of tho church, according to the 
Church of Euglaiid.” By a. 18 it is enacted that no form or order of common 
}u‘ayers, administration of Hacraineuts, lites or ceremonies, shall be openly used 
jTi :iny' church, chapel or other public place, or in any college or hall ioTeithei 
of the universities, tho colleges of Westminster. Winchester or Eton, or any of 
them, 4 itheT than what is prescribed and appointed to be used in and by that 
book. S. 20 enacts that statute's then in force for the uniformity of prayer 
and adininistratiuu of the sacraments shall stand in full force and shall bo 
applied Cor the punishment of all offences contrary to the said laws with rela- 
tion to the present Prayer B ‘ok. By stat. (1558) 1 Eliz. 2, c. 2, s. 27 (the 
Act of Uniformity b it is enacted “ that all laws statutes and ordinances wherein * 
or whereby any other service, administration of BHQrauierits,,or common, prayer 
is limited, established or set forth to be us^ni within this realm, or any other 
the Queen’ll dominiona or countries, shall from henceforth be utterly void and 
of none .effect.”* It was held in Eitisdale v. ClifUm (1877), 2 P. D. 276, P. C., 
that the Act of Uniformity of Charles 11. expressly oonUnoB the Act of 
tJuiformity of Elizabetlu As to punishment by admonition, see s. 2S of the 
latter statute. 
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This gNieral role must be intei^reted as pwmitting aots of ttie 
minieter which are necessarily implied though not defined. Further, 
the doing of an aot before a sendee cannot Im treated as the addition 
of a oeremony to the service (a). 

1344. Universal and unbroken usage is of great force. And so it 
would be im^saible now to contend that sirring a hymn at all during 
the service, in itself, and apart from any interference with the due 
order of the service or anytliing objectionable in the hymn sung, is 
illegal (It). On this principle the use of the words “ Glory be to 
Thee, 0 God ” at the reading of the Gosj^iel in the Communion 
Service is a lawful addition to the service (c). Similarly the singing 
of the AgnuB Dei immediately after the prayer of consecration and 
while the administration is proceeding is not an illegal addition to 
the service (d). 

1845. The rubric wliich is appended to the service of Holy Com- 
muniuu directs, with the expressed object of taking away all occasion 
of dissension and superstition wliich any person has or might have 
concerning the bread and wine, that it shall suffice that the bread 
be such as is usual to be eaten, but the best and purest wheat 
bread that conveniently may be gotten. In this rubric the words 
“ it nball suffice '* contain a positive direction (^). It is the com- 
position of the substance employed, and not the shape, that is 
material, so that, altliough, if it is averred and proved that the wafer 
properly so called has been used, the court would hold that an 


(«) See Read v. Lincoln (Bishop), [1892] A. 0, 644, 667, P. 0. ; and 
p. 678, 

(h) Rratl ▼. Lincoln (Bishop), supra, at p. 660. Whether or not the origin of 
the uisage is the permiHsion given by stut. (1648) 2 & 3 Edw. 6, o. 1, a. 7, “ to 
use openly any psalms or prayer taken out of the Bible, at any due time, not 
letting or omitting thereby the service or any part thereof tnentioued in the 
said book,*’ it was, in the opinion of the Judicial Committoo, immaterial to 
inquire. 

(r) In the Incense Case before the archiiishopa the opinion expressed was 
that the practice is in strictness illegal. ** It is quite true that there may be 
variatious which are so bi'ief, so long in use, so unimportant, that a bishop 
would be justified in refusing to allow a clergyman to b© prosecuted because of 
his use of them. No authority has been found for t{ie short sentences which 
in many clnirches the people are accustomed to say or sing itnmodiately before 
and after the reading of the gospel in the comTnunion office. There is no 
authority for the practice of the people saying the general thanksgiving aloud 
with the minister. Tbpnre is no authority for shoil^uing the exhortation which 
the minister is to reatl when giving notice of the Holy 0(»mmunion. These 
practices are piobably in striotnees all illegal ; but no bishop would^ be wise 
m allowing a prosecution for eudi unimportaiit deviations from the etriet letter 
of the law. This, however, cannot be said of the introduction of tfny ceremony 
which is conspicuous, not sanctioned bv long-con tinuc^d custom in otir Ohiirch, 
and of such a nature as to change toe general charact^^r and aspect of the 
service" (Lambeth Opiuion, July. 1899, on Incense and Processional Lights 
(Uamillati & Co.*8 Official Report of Opinions, p. 6) )• The archbishops pro- 
nounced that in their opinion the liturgical useof incense and prcoessionsl lights 
was iliegaL 

«) Mead V. Lincoln (BUhop\ supra, at cp. 669— 661, overruling Elphinstmo f . 
iSsrekae (1970), L. B. 3 A. 9 E. 66, 98,aM iferf/n v. Maokoudthss (Second ihiit) 
a874), JU B. 4 A. d E. 279. In aiftm v. mdedode (1876), 1 P. D. 616« 840, 
cottnael admitted the illegality when the eaae was before Lom Penzakoe. 

(s) HM&t V. PwrAor (1871), L. R, 3 P. C. 606, 666. 
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illegal aet had been committed, yet, where it is averred and proveo 
that ** bread made in the form oi circular wafers instead of bread 
such as is usual to be eaten " has been used, the accused will be 
entitled to the benefit of the ambiguity in the form of the 
charge (/). 

The mixing of the wine with water in and as part of the Com- 
munion Service is against the law of the Church, but there is no 
ground for pronouncing the use of a cup mixed l>eforehand to be 
an ecclesiastical offence {g). 

1346a The rubric prefixed to the Communion Service directs that 
the priest, standing at the north side of the table, shall say the 
Lord’s Prayer with the Collect following, the people kneeling. 
This rubric, which has been the subject of much litigation, does 
not touch matters of doctiine {h). When the terms of the rubric 
are considered in connection with the circumstances existing at the 
time it was framed (/), it cannot be regarded as so definitely and 
unequivocally enjoining that the priest sluill, no matter how the 
table may be placed, stand at that end of the table which faces the 
north when saying the opening prayers that no other position can 
be assumed without the commission of an ecclesiastical offence. 
It does not render obligatory on a clergyman who thinks it desirable 
during the prayer of consecration to suind at the side of the table, 
which now ordinarily faces westward, to stand during the earlier 


(/) liidsdafe y, CUfUm (1877), 2 P. D. 27G, P. C. See also flebbert v. Purchas 
(1871), L B. 3 P. C. 605. and (:anon 20 (1603-4), which directs that the church- 
wardens of every parish, against tho time of every coinnninion, Bliall, at the 
chargee of the pariali, with tho advioo ami diieotiuii of tho uiinisfor, pr(»vide a 
eufiioieiit quantity of 6ue white bread, and of ^ood and whoioaomo wine etc 
Tho decision in LfphinBUmey, Furchas (1870), L, Jl. 3 A. & E. 6(), that it is lawful 
to administer to the comuniuicants wafer bread which is not such as is usual to 
bo oaten, provided tho wafer broad ho broken by the priest, is wrong, 

(y) Ileadv, Lirayohi (Ifishop), [1802] A. C. (H-1, 008, P, C., “the removing 
frota the service the act of mingling, which t)ie jud^nnent in IJtbheri v. 
Fusreh/M (1671), L. H. 3 P. 0. 605, treated as oi no moment, is tJbe removal 
oi the very tuiug which as an added ceremony was unlawful**; see also 
V. AltwJi'onochie (1668), J/, K. 2 A. & E. 116. In the Incense Cose 
l^fore the archbishops at Lambeth (Macmillan’s Ofllcial Report of tho Opinions, 
July, 1609, p. 12) the arohbisbops said: “Though our loot'd used the wine 
of the Passover, which was a mixed oup, there is no record of His having 
mixed it afresh for the purpose of liis sacrament, uor is there any reason to 
believe that He did so. The mixing of the chalice astpart of the ceremonial 
was therefore omitted, though nothing was said to prevent it being mixed 
beforehand,** 

(h) Biead y, ZAneoln [Bi$hop% supra, at p. 661, Whatever the p<Mition 
of tl^ pnest may be, it is the same whether there is or is not a celebration of 
the Ijoixtb Supper at p. 661). 

(ft) At the pmod when the rubric was framed the table was, at the tme of 
the Holy Oommanion, placed in almost aU parish churches lengthwise in the 
body oi the church or dhancel, the smaller sides or ends facing east and west, • 
end tto hmger sides north and south. The rubric was framed with tefeienoe to 
this poeition of the table. When at a later period the holy table ^me to he 
plaoea alfear^wise, a oontrofersy arose as to me positaon of the priest, which 
was stdl being dknied on when the present Prayer Book came into force ; but 
Che rubrio presoribing the position of the priest at the oonunanceznent of the 
Ocmmunkm Service was left unaltered in its terms, and no attempt muds 
to solve the controversy. 
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pftrt of the semee at a different part of the table. This does not 
import that it would be contrary to the law to oocnpy a position at 
the north end of the table when saying the opening prajera. It is, 
however, now settled law that it is not an ecclestastical offence to 
stand at the northern part of the side which faces westwards (/c). 

Although the rubric which directs that “ When the priest, stand- 
ing before the table* hstb so ordered the* bread and wine, that be 
may with the more readiness and decency break the bread before 
the people, and take the cup into his hands, he shall say the praver 
of consecration, as foiloweth,'' taken literally as it stands applies 
the actual expression ** before the people’* to only one of the manual 
acts prescribed, which are five in number, yet, on its proper con- 
struction, the order of the Holy Communion requires that all the 
manual acts must be performed in such wise as to be visible to the 
communicants properly placed (/) ; and it is not a sufficient answer 
to a charge that t))ey have been rendered invisible to reply that 
there was no wish or intention to prevent their being seen (m) ; but 
a court, if satisfied that the olTence will not be repeated, is entitled 
to accept the assurance of future submission (n). 

The celebrant during the praver of consecration must stand, and 
not kneel or prostrate himHeli before the consecrated Elements 
during the reciting of the prayer; and the words ‘‘standing before 
the table ** apply to the whole sentence in the rubric, and to all the 
acts directed to be done. Therefore a change of posture is a 
violation of the rubric which immedistely precedes the prayer of 
consecration, and constitutes an eccleHiastical oiTence within the* 
meaning of the Acts of Uniformity (o) and is punishable by 
admonition (p), and does not belong to tlie category of cases which, 
according to the Preface to the Prayer Book, should be referred to 
iho bishop of the diocene for his direction (g). 

The elevation of the Elements when consecrated is illegal (r). 


Swat. i. 
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(k) Read V. Lincoln {BinhopY [1892] A. O. 844, 663-4S65 P. 0. (in which 
HehbeH v. PuTcha» (187 1), K R. 3 P. 605. and RuUdede v Clifton (1877), 2 
P, D. 276, P. C., were considered ; eee aleo Read y. Liwoln (linhoy)^ as reported 
[1891] P. 9. 23 (i Bfq. (Court of the Archbishop of Canterbury). 

(0 Read V. Linroiv {Btshop\ [189i;i P. 9, 6.3. 

(m) Ibid, It is pro)>ttb]e that thia decision would >»e followed by the Privy 
Couocil in the future, although the l^ivy Oounoil in Midedale r, Clifton^ wupra^ 
at p. 34«3, merely held that ** he must not interpose hie body eo a« iutentionaliy 
to . . . p’’ovent that result." 

in) Read v. Iinc*>ln (lUsbop), aupta, at p. 699, 

(o) (1662) 14 Car. 2, o. 4, ee. 1. 13, 20, taken in conjunction with etat, (1558) 
1 Hia. CL 2. 

(p) Under a 2.3 of etat (1558) 1 Eliz. c. 2. 

(g) Martin v. Mackonaehie (1868). h. E. 2 P. C. 365. A monition ordering 
the respondent to abstain frotn kneeling and prostrating himself before the 
oonseorated Elements during the prayer of oonsecration was held to be dieobn 5 ^ 
when the ordinary course pursue in the rea^Kindent’s church was for the <«lo* 
hrant to bow his head down towards Uie table when the oonseemted Elements 
had been placed thereon and remain some seconds in ttiat position before 
administeruig the sacrament, although the knee was not bowed 
p. 379). As to what is and is not disooedienee to a monition, ise also MarHm> v. 
MaekanocMa (1869), L. B. 3 P. 0. 52. 

(r) In MaHin v, Mackonorhie (1868), If- B. 2 A. B. 116, it was^lield by 
the Arches Court that it for a clerk in holy onlrie toelemtethe 
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A priest who is proved to have oonseerated and received the 
Eletuepts when less than three persons (the number required by 
the rubric as a minimum («)) communicated with him» must 
establish that he did in fact believe that tlie requisite number 
would communicate with him before he can set up any exculpation 
based on the imperfect state of his knowledge {t). 

1347. It is unlawful for a minister to announce that there will be 
** li high celebration of the Holy Eucharist,” the epithet ‘'high ” 
having no sanction from the rubric; and it is unlawful for a 
niinister to give notice that any holy days are to be observed which 
are not found after the Preface to the Prayer Book under the 
head of “ A Table of all the Feasts that are to he observed in the 
("hurch of England throughout the year ” (u). An omission to give 
notice of the holy days or fasting days to be observed in the week 
lollowing is an ecclesiastical offence (a). Althouj^h in strictness it is 
not lawful to announce anything except that which is prescribed by 
the Prayer Book, without at least the authority of the ordinary, yet 


paten and cup above the bead after consecration of the Eleinontfi. And in 
Martin v. Mnrhmoehie (1869), L. R. S P. C. 52, wboxi it a])peared that the 
elevation for which the respondent htid been articled and coinjdained of in the 
court below was an elevation above his bead, which waa the only niode of 
elevation pleaded in the article after it bad boon reformed to have boen 
practinod by him, and was theiofore that prohibitc^d by the sontorioe of the 
court below, but that the respondent had sula^tituted an elevation only to the 
' level of his head (in the stale of the pleadin^^ the illcpility of the elevation 
since practised not being raised), it was held by the Privy Council that the 
respomlent had technically complied with the terms of the original sentonoe and 
order and conld not be held to have disobexed the monition in that rospeot 
The Privy Council, however, disapproved and diBcountemuiced any elevation of 
the Elements whatever. And in Martin v. (INTO), L. It. 3 P. C. 409, 

the Privy Council seems to have conaidored that as the 2Sih of tho Articles of 
Religion prohibits all eievutiou of the Elements by dendaring that ** tbo sacra- 
ment of the liOrd'e Supper was not by ChristV ordinance reserved, carried 
about, lifted up. or woi'snipped,*' it is not necessaiy to article and describe a 
piirficular elevation during the prayer of coimecrution, but siifticieiit to state 
and prove that such elevation ocoun^ during the admin istratioii of the Holy 
Communion. 

(«) See p. 692, post, 

(t) Clifton V. RifUdaU (1876), 1 P. I). 316, where it was proved in a prooeed- 
ing under the Public Woi«hip Itegulation Act, l»74 (37 A 38 Viet. c. 86), that a 
like infringement had taken place on several previous occasions during the 
respondent^ incumbency, and that no steps were token, hy him to prevent its 
recurrence, and the Court of Arches admonished the respondent to obey the 
rubric. The rubrics do not direct that Dou'^couimunicants should retire from 
the church. Lord Penzancb suggcbted {ihid., at p. 348) that the most fonital 
method of procedure would 1)6 for the clergyman to apply to bis oidinary, and 
with hisieave to read out during the service a notice describing what those 
who intended to ooiumunicate should do to declaie themselves; but this 
fomality would seem to bo uoitecessarv, in spite of the judgiiient in IVestcrtun 
v« it4ddt(l^ Moore's Special Rei>ort (cited in Clifton v. Ihdstlale at p» 348), as it is 
kaprobalte that any court would hold that an announcement from the ]>ulpit. 
even without the leave of the ordinary, that oommunioants ^ould oonveniejitly 
place theoMlves apart from the rest was unlawfuL 

f«) V. Purehas (1870), L. B. 8 A. 4b £. 66, lilt HS, where tbs 

defendant was admonished to abst^ from giving notices of such holy days as 
file feasts of St. Leonaidt St. Martin, and St Britius. 

(a) The rubric is impeiatiTe at p. Ill) ; see p. 090, post. 
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iioticids which concern the congregation and ordinary church hvai* 
ness and are not contrary to we spirit of the Prayer Book would 
seem to be unobjectionable (b). 

1818. To cause lighted candles to be held one on each side of the 
priest when reading the gospel, such lighted candles not being 
required for the purpose of giving light, iq illegal as an addition to 
the ceremonies prescribed by the law (c). 

The ceremonial lighting and burning of candles placed on a 
ledge or shelf over the holy table, and of candles placed on each 
side of the holy table, is, during the Communion Service, illegal (d)* 
But the court will not now find sufficient warrant for declaring 
that the law is broken by the mere fact of two lighted caudles, 
when not wanted for the purpose of giving light, standing on the 
holy table continuously through the service, nothing having been 
performed or done, which comes under the definition of a ceremony, 
by the presence of two still lights alight before it begins and until 
after it ends [e). 


Saev. I; 
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(&) Compare the decision of the Privy Counoil as to hymns in Head v. 
Linc4,ln (biaAiip), n8V«2] A- C. 644, 660, P. 0. 

(c) Sutniter v. IVix (1870), L. R. 6 A. <& E. 58, 62. 

(ti) I bid.^ at pp. 64, 65. Weight was apparently given to tlie Injunctions of 
Edward VI. in Wesierion v. Ltddrli (1857), Moore’s Special Report, but they 
were rejected in Mai tin v. Mackounchte (1868), L. R. 2 P. 0. 865, where they 
were rolietl upon for the purpose of sh<iwiiig that the burning of two candles to 
repiwsetit the true light of the world was legal. The Injunctions of Edward VI. 
only applied to the case of li^'hts on the “high altar.” • 

(e) luad V. Linctdn (liieboff), [lvSU2] A. C. 644, 66H, P, 0. : “It is not charged 
that there was any act of lighting or currying lights about, nur was thei’e any 
evidence of their use as a matter of ceremony, unless it bo afforded by the 
mere fact that they were alight during the Communion Service. If the j)roof 
oorrespondeil with the allegation in all respects, it would be matter for grave 
consideration how far the archbishops* olalmrate exi>osition of the history* 
of the question, and in particular the decision of two learned jud^s in 
1628” (Sir James Whitolocke ; State Papers, Domestic Series, Charles I., 
Vol. CXIIL, ly, Calendar, p. 269, cited in //rod v. Linroff (Huhap), [1891] 
P. 9, at p. 88) “and 1629” (Sir Ilonry yelvortou. State i .niajis, Uomestic 
Series, Charles L, Vol. CXLVIL, 15, 35, Cosin, Oorresp. J Ixxxvii.; ciUni 
ibid.t p. 84), “ have afforded new materials for considoiatioii since the 
decision of this IWi-d in Marlin v. Mackottochie (1868), Jj. K. 2 P. 0. 365, 
upon the same subject; but their Lordships are uitable ^ see tlmt tho charge 
against the bishop raises the same question.” The* Privy Council in liead 
V. Linadn iBi9hAtp\ evpra^ attached importance to the passage in the judg- 
ment in Martin v. Mliickwiochie, iupra, at p. 387 ; “ There is a dear uiid 
obvious distinction between the presence in the church of things inert and 
ouui^ and the active use of the same things as a part of tho admuiistratiori of 
a sacrament or of a ceremony. Incense, water, a banner, a torch, a candle, 
and a can^estick may be part of the furniture or ornaments of the church, but 
the pensing of persons and things, or, as was said by the Dean of the Arches, 
the bringing m incense at the beginning or during the oelebiation and 
removing it at tlie close of the celebration of the Eucharist, the symbolical uso 
of water in baptism, or its ceremonial mixing with the sacramental wine ; tho 
waving or carrying the banner; the lighting, cremation, and symbolical iMct 
the torch or oandle'-these acts ^ve a life and meaning to what is otherwise 
inexpressive, and the act must be justified, if at all, as part of a ooremoiiild 
law.^ !nie deoision of the Privy Council in Martin v. MaihMIochie, mpra^ was 
Q) that it is unlawful to place h^ted caadlw on the oommuntou tsbJs duiriiig 
H<dv Cewnunion when not required for Ihe purpose of giving light (ess aho 
RMirlofi T. LidddJvad lital v. LiddeU (1867), Moore’s Special Bs{a>ft)tssthsu«s 
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1349. ProceflsionH proceeding round tbe interior of the ohojreh 
uninediately before the cotnmenceinent or immediately after the 
ooncIUHion of morning or evening service, so conducted as to con- 
stitute an additional rite or ceremony in connection with the 
service, are illegal (/). There is no authority for carrying lights 
in procession (y). 

1350. The use of incense in the public worship and as a part of 
that worship is not enjoined nor permitted by the law of the 
Church of England. If used at all it must be used to sweeten the 
church and outside the worship altogether. Even now the litur- 
gical use of incense is not by law permanently excluded from the 
Church's ritual. The section in the Act of Elizabeth which allows 
the Crown with the consent of the Archbishop of Canterbury to 
order new ceremonies does not forbid the inclusion of the use of 
incense in such new ceremonies if such are ordered (/t). 


of lighted candles, if intended as a ceremony or ooremonia) act, is not among 
the cereitionies which are retained in the Prayer liook and must therefore be 
includt d among ttiose that are aholishefl and prohibited by stat. (15t58) 1 Eliz. c. 2, 
ss. 4, 27, which statute is applicable to the present IVayer Hook, and by which 
the niyal injunctions isHued in the tiret year of Edward VI. (IM?), even if they 
possess*^ statutable authority, were, so far as they (x>uld be taken to authoiiae 
the use of lights as a ceremony or cereinonial act, abrogated and repealed ; and 

a that if candlesticks and candles were intended to be used as ornaments 
on lighted and used wdtb reference to a service in which they are to act 
as symbols and illiistmtions, they are not onminents within the meaning 
of the rubric, as they are not prescribed by the authoiity of Parliament as 
mentioned in the nibrio to the first Prayer Book ; nor are the injunctions 
of 1647 '‘authority of Parliament*’ within that rubric; nor are lighted 
candles subsidiai'y to the service, for they do not facilitate, much less are 
they ueoesMory to, the service ; nor can a separate and indo|>endent ornament, 
previously in use, bo said to be consistent with a rubric which is silent as to 
it, and which, by necossarv implication, abolishes what it does not retain. 
Ab to the construction of the rubric, see, however, v. VU/toyi (1877), 

2 P. f). 276, P. C. In Rt St. Market, IVtmh/tdon^ \VimUrd(/n{ Ttcor and Church- 
wavdmi) V. Edeu^ [11*08] P. 167, 173, the Chancellor of Southwark, having 
referred to the refusal of Dr. Lushington in Wtsiertim ▼. LidMl, supra, to 
order the removal of candlesticks and candles placed on the holy table, stated 
that it was held in the court of the archbishop in Rrad v. Lincdn Uiishrp\, 
sujtra, that such lights are lawful, and he refused to condemn as illegal ohuren 
furniture which was otherwise perfectly innocent morolj" on the ground that it 
might 1)0 used in a way which that authority pronounced to be illegfld. Bee 
also Re St. PaxiVs, Oarndm Square (1898), 14 T. L. R, 85, 
if) Elphinstone y. Purchas (1870), L. R, 3 A. & E. 66.' 

M See the opinion of the archbishops as to processional lights (Lambeth, 
1899). “ It is (M)yious,** said the arclibishops, ** that precisely the same line of 

reasoning is applioable to the ca^e of processions carrying lights as we haye 
applied tOitke case of incense, ^ There is no authority for such processions, and 
they are, therefore, neither enjoined nor permitted. To tight up the church for 
the purpose of adding to its i^uty or its dignity stands on the same footing 
with hanging up banners, de^rating with flowers or with holly or the like. 
The ceremonies of carrying lights about have a different character. And in 
Case, as in that of inoenee, we are oblig^ to request Uie clergy to dis- 
oontinue what the law of ^e Church of England does not permit: the 
carrying of lights in prooeestOT. And in this decision we have the support of 
the late Archoisnop Benson in his judgment in the case of the Bishop of 
lincoln ((Muion of the Archbishops, Macmillan's Official Report, p. 14). 

(h) The aboye remarks are taken from the Opinion of the archbishops on the 
Kturgirid use of iticense anfl the carir^ng of li^^ts in prooeesion pronounced at 
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1351. Anything like the ceremony of ablution* such as tito 
pre^lieforniation practice, according to which the minister aftieir 
receiving the communion in both kinds himself long before he 
gave it to other persons went through forms of washing and 
wiping the chalice and his own fingers with other acts and with 
several prayers in places and in postures prescribed for him and 
for other ministers, as a distinct and integral part of the service 
still in progress is illegal ; hat the reverent consumption of what 
remains and ablution of the vessels are contemplated by the rubric^ 
The consumption of the remains is ordered to be done 
diately after the blessing,” when, upon the true construction of the 
rubric, the service is at an end ; and the cleansing of the vessels is 
not an improper completion of this act which is ordered to follow 
the close of the service without any break or interval (i). 

The minister would most properly complete the consumption of 
the consecrated elements at the credence, or in the place where they 
bad been prepared. liut the minister, who after the service is 
ended and the benediction given, in order that no part of the con- 
secrated Elements should be carried out of the church, cleanses the 
vessels of all remains in a reverent way, without ceremony or 
prayers, before finally leaving the holy table does not subject 
himself to penal consequences by so doing (A')* 

1352. The practice commonly spoken of as reservation takes 
three distinct forms. In the first place it is sometimes the practice 
to treat sick persons who are not in the church, but are living close < 
by, as if they were part of the congregation, and at the time of 
tiie administration to the communicants geneially to take the 
Elements out of the church to them as well as to those who are 
actually present. It has been claimed that this is not reservation 
at all, because the administration goes on without interruption, and 
it cannot be said that what is sent in this way is part of what 
remains after the service is over. The second form of the practice 
is, instead of consuming all that remains of tl e consecrated 
Elements as the rubric directs, to keep a portion hack and to 
administer this portion to people known to bo sick at some later 
period of the day. Thirdly, the Elements after consecration are 
sometimes reserved, not only to be used for those who are known 
to be sick at the time, but to be used for any case of sudden emer- 
gency which may, occasion a demand for the sacrament in the 


liwmbeth Palac^^. July 31, 1899 (published by Macmillan ds Co.l. It had Wn 
held by the Court of Arches in Martin v, Marhmothie (1868), L, K. 2 A. ft E. 
116, 216, that to bring in uioeiiBe at the beginning or during the celebration 
and rexDore it at tlio cIo^He of the celebnition of the Eucharist ** is ** a distinct 
ceremony, additional, and not even indirectly incident to the oeremonios ordered 
by the Book of Coiuniou rraj*er.*' In Swumt v. U tar (1870), L. B. 3 A. ft £. 68, 
it was held that the cx^remonial use of incense immediately before the celebra- 
tion of the lioly Commuidon, so as to be preparatory or subsidiary t6 the 
celebraritui of the ‘'ommunion, is unlawful • 

(♦) Read V. Lmrofn (ihahojf), (;^189l3 P. 9,30—32; [1892] A. 0 . 0*14, 869, 
P. C. 
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course of the week. The Chorch of England does not at present 
allow reservation in any form (0- 

1353. The making the sign of the cross dnring the absolution 
and the benediction is a ceremony additional to the ceremonies of 
the Church and unlawful (m). 

Sect. 2. — Baptism. 

1854. Baptism is the sacrament by which a person is admitted 
into the Church of Christ (a). Like the sacrament of the Lord’s 


(Z) Opinion of Archbishop Temple. Lambeth, May, 1900 (Macmillan 9l Co.*e 
Report, pp. 1, 2 and 12); see aieo the Opinion of Arrhbiah(»p MaclHgau, Lam- 
beth, May, 1900 ^Maciniiian & Co. ’a Report). Archbishop Temple relied chieSy 
oil the canon which requires that every cler^rymaD shall promise that in the 
administration of the sacraments he will use the form prescribtMl in the Prayer 
Book and none oilier, except so far as shall be otherwise ordered by lawful 
authority. He stated that there is no allusion to the practice of reservation 
exi^ept in the close of the 28th Article, where it is sahl that the aaci'anient of the 
Lord’s Supper was not by Christ’s ordinance reserved, can ied about, lifted up, 
or worshippr^l (see also Article 2d. which states that the sacraments were not 
ordcied of Christ to be gazed upon, or to be carried about, but that we should 
use them,” as benring on the subject). Against this was urged the j)raetie.e of 
the early Church, and the archbir^hop stated that us early us the tune of Justin 
Martyr the first form <if reservation is mentioned as common, and this not 
inorefv for the sick, but for any who were abst^ni ihongb in good health ; and 
that the practice of reserving in the seexmd and third manner can certainly be 
found in not much later times. Lie was therefore of opinion tliat the practioe 
was not wrong in itself. But the Church of England by tho :mh Article hod 
antboritv to change the mode of administering the Holy Comuiuniun to the 
siok. and he was of opinion that the 28th Article ulMdished the practice altogether. 
The Arclibishop of Canterbury, it seems, did not rely on tho nihricthat •* if any 
remain of that which was oonsocrafed, it shall not lie ciiiried out of thn church. ' 
As to this the Aix^bbishop of Yoik. at p. 12, said that it is quite possible, and 
tkei'e may be some reason to lielieve, that this was |>artly intended to meet a 
poctsible irreverence, of which actual instances bud oociirred by the clergyman 
taking to his own home for his own use even the ooDHeeratHl bread and wine 
which bad not been us«*d in the Coinmuiiiun Service. The expression therefore, 
he said, may not apply dii^tly to ^e ouestion of reservation, but in the 
absence of any provision for reservation tne phrase must evidently cover the 
whole of the remaining consecrated broad and wine. He was of opinion that the 
practice of reservation was delih4Tately abandoned at the time of the Eefonna- 
tion ; see ihitf,, at p. 15. All the Prayer Books after the first Player Book of 
Edward VI. hava omittetl the service for the reservation for the sick. A 
tabemade for the reoeptioo of the reserved sacrament is not a lawful churdi 
oiuament (AVns^ V. St Ethelhurya, BUhojttigaU Within (Rector), fl90l)J P. 80). 
The Arches Court of Canterbury decided in (/^urd (liuhop) v. aenly, [1907] 
P. 86, that reservation of the sacrament is illegal, and direoted a monition to 
issue to the incumbent requiring him to abstain from keeping or causing and 
permitting to be kept in his diurch, either over the altar or elsewhere, the 
oonsecratid Elements not consumed at or immediately after the oelebration, 
and ahw from keeping bunuug, or causing or permitting to be kept burning, 
a light in front of tne consecrate Elements. 

(to) Read v. Liuetdn {Hifthop). [1891] P, 9. 

(a) Articles of Eelimon (1562), 25, 27 ; Gib. Cod. 359—372; Ayl. Par. 
102—106. It is not oiily a sign and distinguishing mark of the Christian pro- 
fession, but also a sigpi of regeueration or new birro, whereby, as iostm^ 
ment, they that . receive baptism rightly are grafted into the Church, the 
pomises of ths lorgivenees cl mn, and of their ^option to be the sons of God 
the Holy Ghost are visihly signed and sealed, faith is confirmed and grace 
increased by virtue of prayer to God (Aitides of Religion (1562), 37 ; Book of 
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Supper* it ought properly to be administered by persons in priests* 
orders (h). But the duties of a deacon include the baptising ol 
infants in the absence of the priest (c) ; and baptism by a dissent- 
ing minister or by a layman or a woman in the name of the 
Trinity is good and eflectiial (H), The normal mode of administering 
the sacrament is by immersion in water; but the affusion or 
sprinkling of abater is sullicient (c). Exct^pt in coses of urgent 
necessity it should l>e administered in church (/) and upon a 
Sunday or other holy day, so that a largo number of people may 
testify to the reception of the baptized person into the Church and 
be reminded of their own profession in baptism ; but children may, 
if necessary, be baptized on any other day (^). The rite should 
be administered immediately after the second lesson at morning 
or evening prayer (A). The act of baptism is immediately followed 
by the signing of the cross on the baptized person’s loi*ehoad (i). 
A person brought to be baptized who has been already baptized 
is conditionally rebaptized, if the validity of the former baptism 
is doubtful, or, if there is no doubt about it, is simply received 
into the Church by a formal service and with the sigtiing of the 
cross (Ic), 

1355. Kvery child brought to be baptized requires, if a male, 
two godfathers and one godmother, and if a female, one godfather 
and two godmothers (/). Godparents must have received Holy 
Communion (w). Thf ir part in tho l'a]>tismal service is prescribed 


(Common Prayor (Offices for Public liaptism of Infauls, l^rivate llaptiam of 
Children, and Daptism of such as are of llipor Years) ; AyL Par. 104 ; Gorham 
y, Extter Ulishoy) (18o0), Moore’s lieport, I’. 0.). 
ok of C(i 


Book of Commoti Prayer (Form of Ordering of Priests). 

^ IhuL ^^orm of Making of Ooawns); Ayl. Par. 104. 

{a) Ayl. Par. 104; Kemp v, WkJm (1809), 3 Phillim. 264; Encolt y, Mmtin 
(1842), 4 Moo. P. C. C. 104 ; Nttree v. Uaislowe (1844), 3 Notes of Cases, 272; 
Titchmarsh v. Chapman (1844), ihhl., 370; Cope y. Barker (1872), L. B, 7 0. P, 
393, per VVilles, J., at p. 402. 

(e) Book of Common Prayer (llubrio in Office for Publio Baptism of Infants) ; 
Ayl. Par. 103. Public baptism must be aduiinistered at tne font (Cation^ 
Eccle.'^iasl ici 1 1 603), s ! ) . 

(/) The Gliuich Building Acts and Now Parishes Acts (see note (»), p. 444, 
anttf) make provision for the udininistralion of baptism in churches or ^apeb^ 
of distinct and separate parishes, district parishes, "district chapelries, and 
consolidated chapelries (Church Building Act, 1818 (56 Oeo. 3, c. 45), ss. 27^29 ; 
Church Btdlding Act, 1819(59 Geo. 3, c. 134J, ss. G, 11, 16, 17 ; Church Building 
Act, 1851 (14 & 15 Viet 0. 97), s. 17), in extra parochial places (Church 
Building Act, 1822 (3 Gea. 4, c. 72), s. 18), in chuicbes or chapels with particular 
districts (Church Building Act, 1831 (I & 2 Will. 4, c. 38), ss. 10, 14 ; Church 
Building Act, 1840 (3 & 4 Viet. c. GO), s. 18), in Peel districts (New PariKhes 
Act, 1843 (6 & 7 Viet c. 37), ss. 11, 13), and in churches of new ecclesiastical 
parishes Mid,, s. 16 ; New Parishes Act, 1866 (19 & 20 Viot. c. 104), ss. U, 12, 
14, 15). 

(e) Book of Common Prayer (Rubrics before Offices for Public Buptism of 
lofants and of such as aro of Riper Vears). 

(h) Ibid. 

(i) /5t«L (Offices for Baptism); Canones Ecclesiastioi (ld03b 30. 

te) Book of Common Prayer (Office for Private Baptism of Children)* 

0 Ibid, (Rubric before Office for Public Baptism of Infante). 

(m) Oanones Eoclesiastici (1603). 29. 


66t 

esot.i. 


Godparents. 



660 


EcOLBSUSnCAL LilW. 


SlOT.S. 

Baptism. 

Daty of 
minister to 
l)aptise. 


R«nster to 
be Kept by 
the minister 
in every 
pnrlsb. 


in the Book of Common Prayer (n). No parent is to be urged to be 
present at the baptism, nor can he be admitted as godfather for his 
own child (o). 

1856 . A minister must not refuse or delay either to baptize the 
child of a parishioner brought to him for the purpose on a Sunday 
or holy day (p), or to go and baptize, when desired so to do, an 
unbaptized infant in the {larish who is lying weak and in danger of 
death (q). 

1367 . The mipister of every parish (r) is required to keep a 
register of the public and private baptisms performed in the parish («) 
in a book provided for the purpose by the King’s printer at the 
expense of the parish (0, which must be preserved by the minister 
in a proper locked iron chest in a dry and secure place in his 
house of residence, if he is resident in the parish, or in the parish 
church (a). The prescribed particulars of every baptism, whether 
public or private, are to be entered in the register book by the 
minister as soon as possible after its solemnisation, and in no case 
later than seven days thereafter unless he is unavoidably prevented 
from so doing (h). 


(n) Canoncjs iilcclosiRstici (160.S), 29, They must not mako any answer or 
flpeerh otbor than what is prescribed (ibid.), 

(o) Ibid, hi 1805 the Canterbury Convocation, with the royal licence, 
framed a cauun repealing the restriction on parents being godparents to their 
own children. But the York Convocation did not concur in ihoir action, and 
the canon was not ratified by the Sover€>ign. 

(p) Canones Ecclesiastioi (1603), 68. I’he penalty for such refusal or delay 
is suspension for three months {ibid,), 

(q) Ihid.y 69. If in oonaequence of such refusal or delay the infant dies 
unbaptized, the minister is to be suspended for three months, and until he 
acknowledges his fault and promises not wittingly to repeat it {ibid.). But 
whore thoio is a curate or substitute, the obligation rests on him. and not on the 
in cum ben t {thid.), 

(r) Inc'liuling chapelries whore baptism is lawfully performed (Parochial 
Registers Act, 1812(52 Geo. 3, c. 146), s. 1). Tho provisions of the Act extend, 
so far as circumabmeos permit, to cathodral and collegiate chiu’ches and chapels 
of colleges and hortpib»ls(/W<f., s. 20). 

(ti) I bid,, 8, 1, modifying Canones Kcclesiastici (1603), 70. 

(<) Parochial BegUtors Act, 1812 (52 Geo. 3, o. 146). s. 2. 

(a) lbid,y 8« 5. As to unlawfully destroying, defacing, or injuring any 
register of baptisms and forging or fraudulently altering any entry therein or 
any certified copy thereof, or knowingly and unlawfnlFr inserting any false 
entry therein or in any certified copy thereof, soo title Criminal Law and 
PROCKDITRS, Vol. IX., p. 741, A minister incurs no j)onalty if ho discovers an 
error in tho form or substance of the entry in the register of any baptism 
solemniaeA by him and within one calendar month after the discovery corrects 
the erroneous entry according n» the truth of tho case by entry in the margin, 
without any alteration or oblitonition of the original entry, and signs the 
marginal entry, adding the daite of tho correction, in tho presence of the parent 
or parents of tho child baptize<], or, in case of their death or aWnoe, in the 
presence of the churchyrordens or chapelwardens, who are to attest the correo* 
tion and signature (Forgery Act, 1830 (^11 Geo. 4 & 1 WilL 4, c. 66), s. 21), 
The minister certily the odnection in the copy of the register transmitt-ea 
by him to the registrar of the di* cese hhid. : see p,* 687, po$t), 

(h) Parochial mgisters Act, 1812(52 Geo. 3, o. 146), ss. 1, 3, 8ched. A; 
Canon eg Kcclesiastici (1603), 70. 
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• 

1358. When a baptum ie eolemnued by another miniBter 

where than in the ehuroh of a parish which has its own register of 
baptisms, he must, on the same or the next day, transmit a certifi- 
cate of the baptism, in the prescribed form, to the minister of that 
parish or his curate, who is to moke an entry of the baptism in 
the register noting that the entry is made according to the 
certificate (c). , 

If the baptism is solemnised in an extra parochial place where 
there is no chorch or chapel, the officiating minister may within 
one month thereafter deliver to the minister of such adjoining 
parish as the ordinary directs a memorandum of the baptism signed 
by a parent of the child and containing the prescribed particulars, 
and the memorandum is to be entered by the minister to whom it 
is delivered in the register of his parish and is to form part 
thereof (d). 

1359. Copies of the register are to be annually made by or under 
the direction of the minister of the parish, and are to be signed by 
him and attested by the (churchwardens, or one of them, and trans* 
mitted by them on or before the Ist of June in every year to the 
registry of the diocese to be there recorded and kept (<?). 

1360> Searches of the register may be made at all reasonable 
times, and certified copies must be given when required ; and the 
register can be produced as evidence in a court of law (f). 


(c) Parochial Act, 1812 {02 Goo. 3, c. HtJ), h. 4, Schod. 1>, Thin 

course must be followed in the case of a Peel district under the New Paiishes 
Act, 1843 (G & 7 Yict. a 37), whore the minister is authorised to baptize under 
K. 11 of the Act, until the district becomes a new occleeiastical paiish under 
s. 15. 

(d) Parochial Hegisters Act, 1612 (52 Qeo. 3, c. 146), s. 10. 

(c) Ibid,, 68. 0—9, 11, 12. 17. 20, fiched. E. 

(/) Ibid,, 6. 5; Births arid Deaths Registration Act, 1830 (G & 7 Will. 4, 
c. 66), B. 35 ; Anon. (1733), 2 Barn. (k. B.) 269. When the bii th of a child has 
been itigisterod without a name or with a name which is altoi at its baptism, 
the name given at its baptism may, within twelve mouths after the regis- 
tration of the birth, be inserted in the register of biiths on delivery to the 
legiatrar or Buj^eriutonclent registrar of a cei’tihcato in the proscribed form 
Higned by Iho minif^ter or person w^ho performed the baptism, who is required 
to deliver such certificate on demand on payment of a fee not exceeding la. 
(Births and Deaths Registration Act, 1874 (37 & 38 Viet, o. 88), ss. 8, 43, 
8ched.l.). The fees f^r searches and certihed copies of entries in any register 
of baptisms are Is. for every search extending over a period of not more than 
one year and Gd. additional for every additional year, and 2s. Od. for every 
single certificate (Births and Deaths Registration Act, 1836 (G & 7 Will. 4, o. 86;, 
B. 35). The duly of Id., which may be denoted by an adhesive stamp, cancelled 
by the person signin^r the copy or extract before delivery thereof, is to be paid 
by the person requiring the same on every certihod copy or extract from any 
register of baptisms, except (1) a copy or extract furnibhed pursuant to and for 
the purposes of an Act of rarhatneut, or furnished to a general or superintend* 
ing regiWar under any general regulation ; and (2) a copy or extract, for which 
the person giving the same is not entity to any foe or reward (Stamp Act, 
1801 (54 A 65 Viet c. 39), sa. 1, 64, and schedule, Copy or Extract, Certihed). 
The age of a person cannot bs proved by the date of his bisth entered in the 
register of his txaptiam ( Wihen v. Law (1821), 3 Stark. 63 ; E. v. Clajiham (1829), 
4 0. 6c P. 29). \^ther the register of the baptaam of a per^n is evidsnee of 
(he place of bis birtb depends upon whether u is accompanied wifli proof of 
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1361. By the general ecclesiastical law, baptism, being a sacra- 
ment, was required to be administered free of charge in the absence 
of a special local custom to the contrary (g ) ; and now, by express 
onactment, no fee or reward may be demanded by any minister, 
clerk in orders, parish clerk, vestry clerk, warden or other person, 
for the administration or registration of baptism (A). 

Bbot. 3. — Confirmation* 

1362. Confirmation is the laving on of bands by the bishop upon 
ptu sons who are baptized and instructed in the Church Catechism 
and are come to years of discretion {i). The godparents of 
baptized infants are to take Cairo that they are brought to the 
bishop to ]io confirmed so soon as they can say the Creed, the Lord’s 
Prayer, and the T£3n CoinmanJnaoMts, and are further iiibtructod in 
the Church Catechism ( j ) ; and persons baptized when of riper years 
should be confirmed by the bishoi) as soon as conveniently may be 
after their baptism (fc). Ministers having cure of souls are to do 
their best to procure and prepare as many as possible for confirma* 
tio)i wlion the bishop has fixed a time for it, and are to take care 


other circuinstancea {li, v. Cre^rh SL Mir.haeVa (InJiahitavts) (1774), Burr. S. C. 
705; li* V. Ntnrth PHherton {InhahitauU) 5 B. & C. 608J. Whore owing 

to tho infirmity of the minister a baptism was not enterea iu the register 
at tho time, but the parish ciork kept a memoranflum of it on a slip of 
paper from which the succooding incumbent afterwards entered it in the 
register, neither tho entry nor tho xriomoianduui was admitted as evidence of 
• the baptism (Mic d. Warren v. />Vay (182vS), 8 B. & 0. 813). As to admitting in 
evidence registers not duly kept and copies of registers, eoo Walker v. Winfield 
(1812), 18 Vea. 443, per Lord Ei.dun. L.O. In Jtuet v. Le Memrier (1786), 1 
(>x, Eq. Oas. 275, a copy of a register of a person’s baptism in Guernsey was 
not admitted as evidence of his beinc of ago. As to knowingly and unlaw> 
fully giving a false certificate of baptism, or certifying a writing to be a copy or 
extract from a register of bapti'ims knowing the same or the part of the register 
of which it is a copy or extract to be false iu any material particular, see title 
Ckimtnal liAW AND PuocKDiriiK, Vol. JX., p. 742. As to registration of 
births generally, see title Ukoistration of Birtfts and Deatiih. 

M Ayi. Tar. 106; lJurdeanx v, Lancaster (1608, 1 Salk. 332; St. David's 
{lh>ih<cp) V. Lucy (1699), 1 Ld. Raym. 447, per Holt, O.J., at p. 450; Andrews 
V. Cawtharne Willos, 636, 530, n. 

(/i) Bnptisuial Fees Aboliti»>n Art, 1872 (35 ^ 36 Viet, o 36), s. 1. An 
exception was made by the Act in favour of the then holder of an oflioe who 
wus at tho time of the passing of the Act entitled by statute to demand such 
fees (ihid*)* The taking or demanding of an illegal lee ia an eoolesiaatical 
offence {Duraot/ne v. Free (1829), 2 Hag. Er.c. 456, 464*y-466). As to fees for 
coitificates of baptism, see note (/), p. 687, ante, 

(f) Book of Oiimmon Prayer ^Onler of Confirmation) ; Articles of Beligion 
(1562), 25 ; Oauones Koolosiastici (1603), 60; Gib. Cod. 375 — 379. Persons at 
their confirmation openly before the Church ratify and confirm what their god- 
parents ^Dmised for them iu ba]>ti8m, and promise by the grace of God to 
endeavour faithfully to observe what they have so assoiited to ; and the bishop 
lays his hauds upon them, pra ring over them and blessing them (B<»ok of 
Oouimou Prayer (Order of Couhrmatioii) ; Canones Ei^clesiustici (1603, 60 ). 
They are to have as a witness of their oonfirmation one godfather or godmother, 
who must be a oommunicaut fBook of Common Prayer (Bubrio at the end of 
the Cateohiam) ; Canones Eoaasiastici ( 1 (X)3), 291 

(/) Book of Oorumon Prayer (Exhortation at the end of the OMoe lor Public 
Baptism of Infanta ; Rubric at the end of the Oatechiani). 

(k) (Buhrio at the end of the Office for Public Baptism of such as ars 
ef Kiper Tears). 
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• 

UiAk those who ore presented for it to the bishop ean render sn 
aeeonnt of their faith according to the Church Catechism (t) 

1363. The bishop may at confirmation for good reason add to or 
alter the Christian name of a person who is confirmed (m). 

SsoT. 4. — Holy Communion. 

• 

1364. Holy Communion is the sacrament of the Body and Blood Wb»t la, md 

of Christ and of redemption by His death («). It* cannot be " 

consecrated and administered by a person who has not been 
episcopally ordained priest (o). 

1365. Holy Communion is to be administered in all cathedral Time of 
and collegiate churches and colleges where there are many priests 

and deacons on every Sunday ( p). and in all cathedral and collegiate 
churches ni)on principal feast days (q); and the priests and deacons 
in those cluirches are all to receive the Communion every Sunday at 
least, unless they have a reasonable muse to the contrary (r); and 
they and the singing men and all others on the foundation are to 
receive it at any rate four times in every year(«). And in all 
colleges and halls within the Universities of 6xford and Cambridge 
it is to he administered on the first or second Sunday of every 
month, and is to he received by all the masters, ft llows, scholars, 
and other stmlents, and all the officers and servatits who are mem- 
bers of the Church of England (a), at least four times in each year (6). 
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(Z) Canoiioa Ercle«iafltici (1G03), 61. It is tho caiionioiit diitv of the biebop 
of every dio^eae, by himself or bin snfTrngan, to administer confirmation in the 
course of his visitation (see p. 409, awte) everv third year, or, if unayohlabLy 
prevented from d^nnsr, iu the followinp year (i7W., 60). 

(r/i) Co, Litt, 3 a ; Watson, Clergyman’s Ij&w, 4th od., p. 4S4. When this is 
desired, the bishop, in his prayer at the lading on of hands, mentions tho 
])orson by tho new or altered name, and at the conclusion of the rite signs a 
('ertiheate of his having confirmed the tierson by that name, the effect of wfiich 
is afterwards noted in the I'ogist^ir of the person's baptism. A.S to change of 
name generally, sc»e title Name, Cuanoe up. 

(a) It is vanously called tho most comfortable Sacrament of the Body and 
Blood of our Saviour Jesus Christ, the Sacrament of the Altar, the Supper and 
Table of tho Lord and the Communion and partaking of the Bialy and Blood 
of Christ (stat. (1547) 1 Edw. 6, o. I, preamble). By it those who rightly, 
worthily, and with faith receive the broad and the cup of blessing partake of 
the Body and Blood of Christ (ibid.^ s. 1 ; Book of Common Prayer (liubric at 
the ena of the Coifimuiiion Office) ; Articles of (1562), 28--31 ; 

Sheppard y. Ben>teii (Second Appeal) (1672), L. B. 4 P. C. 371). 

(o) Act of Uniformity, 1662 {l4 Car. 2, o. 4), s. 10. The penalty for every 
offence against this restriction is (1) £100, payable an to one naif to the Crown 
and as to the remaining half equfuly between the j)nor of the parish where the 
offence is committed and the person or persons suing for it iu a court of law ; 
and (2) disability hi be ordained prieirt for a year thereafter (ihid,). As to tho 
vesture of the priest in ceieViratin^ Holy Coinmuniofi, see n. 672, autr. 

( n) Book of Common Prayer (Rubric at the end of the Communion Odioe)* 
(9) Canones Ecclesiastim (IGiKi), 24. 

(r) B<»ok of CoiDxnoD I^yer (Bubric at the end of the Communion Oiiioe)* 

(t) CanoDOS Ecclesiastici (1603), 24. 

ia) Universities Tests Act, 1871 (34 4b 35 Viet. c. 26), s. 9. 

Oanones Eoclesiastici (1603), 23. The masters and fcllowa, especially 
th^ who j^ve pupils, are to be careful that all tho pupils and i^i^onts v^iiO 
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In parish churches and chapels, where the sacraments are adminia* 
tered, Holy Communion is to be administered by the minister so often 
and at such times as that every communicant may perform his 
duty (c) of communicating at least three times in the year, of which 
Easter is to be one (d). The order for Morning Prayer, the Litany, 
and the Communion Office may be used together or in varying order 
as separate services («). . 

1366. The churchwardens of every parish, under the direction of 
the minister, are to provide a sufficient quantity of fine white bread 
and good wine for every Communion, and the wine is to be brought 
to the communion table in a clean and sweet standing-pot or stoop 
of pewter or some purer metal (/). 

1367. Whenever a minister intends to administer Holy Com- 
munion, be is to give warning thereof to his parishioners publicly 
in the church at morning prayer on the Sunday or on some holy 
(lay immediately preceding (^); and the rubric directs that so 
many as intend to be partakers thereof are to signify their names 
to him at least some time the day before (/t)- 

1368. After the Nicene Creed in the Coriimunion Office the 

minister is to declare what holy days or fasting days are to be 
observed in tho week following, and give notice of the Communion 
if there ifl occasion for and nothing is to be proclaimed or 

published in church during divine service but by the minister, nor 
anything by him but what is prescribed in the rules of the Book of 
Common Prayer or enjoined by the King or by the ordinary (k). 

1369. The sermon, which follows, is not itself part of the 
administration of Holy Communion (0- 


are nioinLerB of tbe Oburch of England are caiefully instructed in religion, 
and that tboy frequent divine service and sormous anti receive the Communion 
(ibid, ; Universities Teste Act, 1871 (34 & 35 Viet. c. 26), ss. 3 — 5). 

(c) See p. 481 , ante. 

(d) Book of Common Pra 3 "er (Eubric at the end of the Communion Office) ; 
Canones Ecclcsiastici (1603), 21. 

(e) Act of Uniforiiutj’^ Amendment Act. 1872 (35 & 36 Viet. c. 36), e. 6. 

(/) Cuiioiies Ecolosittstici (1603), 20 ; Book of Common Prayer (Eubrio at the 
end of tho Communion Office) ; Frutiklt/n v. jS’f. Croes {MuBfer) (1721), Bunb. 
78, 79. It suffices that the bread is such as is usually eaten ; so as it be the 
bast and purest wheat bread that can couveuieiilly be got {ibid, ; RididaU v. 
Clifton (1877), 2 P. D. 276, P. 0.). As to the use ol wafers, see p. 677, ante. 

(«) Slat. (1647) 1 Edw. 6, c. 1, s. 8; Canonos Eccb^siaslici (1603), 22; Book 
ol Common Prayer (Eubrics in the Communion Office). 

(h) Book of Common Prayer (Eubric before the Communion Office). 

Ihid, (Eubric in Communion Office), 

?«) [hid; ; Parish Notices Ao^ 1837 (7 Will. 4 & 1 Viet, c- 45), s. 6. The 
ruorio adds that banns of matrimony are to be then published : but this has 
l)een altered by the Marria^ Act, 1823 (4 Geo. 4, c. 76), s. 2 (IVynu v, Daviu 
(1835), 1 Curt. 69, per Sir Ucrbekt J ^K£R, at p. 81). The rubric alflo directe 
that Diiefs, citations, and excommuiiicatioDS shall be then read. But this 
direotioD is abro^ted by the Parish Notioes Act, 1837 (7 Will. 4 & 1 Viet. c. 45), 
s. 4; see note (ti); p. 660^ ante. Aa to notices relating to ordinary church 
buriuess, see 680, ante. 

(f) Re WrigM v. Tugwdl^ [18971 1 Ch. 85. 9H, 0. JL Therefore 

preaching in a h)mok gown ii not illegal (i’5td.y 
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• 

1370. While tiie offertory sentenoes are being read the deaoone* 
chorchwardens, or other fit persons appointed in that behalf (m) Bolv 
reoeive the alms for the poor and other devotions of the people in Comm^on. 
a decent basin provided for the purpose by the parish, and revo. ogntory. 
rently bring it to the priest, who humbly presents it and places it 
upon the holy table (a). After the service the money mven at the 
onertoiy is to be disposed of to such pious and charitable uses as 
the minister and churchwardens think fit ; ‘and if they disagree, it is 
to be disposed of as the ordinary appoints (o). 


1371. A minister, \9hen he celebrates the commnnion, is first to Onler of 
receive the sacrament himself (p) and then to adminisler it to the 
people in lx)th kinds, delivering both the bread and the wine to 
every communicant severally (g). He is not without lawful cause 
to deny it to any person who devoutly and humbly desires it(r). 

But he is not wittingly to administer it (1) to any who do not kneel, 
under pain of suspension («); nor (2) under the like pain to any 
who refuse to be ])resent at public prayer according to the order 
of the Church of England; nor (3) to any who are common and 
notorious depravers of the Kook of Common Prayer and Adminis- 
tration of the Sacraments, or of the orders, rites and ceremonies 
therein prescribed, or of anything contained in the Forms of 
Ordering of Priests and Bishops or in the Thirty-nine Articles of 
Religion (t), or who speak against or deprave the sovereign authority 
of the King in causes ecclesiastical, unless in the prescribed manner 
they acknowledge repentance for their fault and promise not to 
repeat it (n) ; nor (4) to any who are open and notorious evil livers,* 
or have wronged their neighbours by word or deed so that the con- 
gregation be thereby offended, until they have openly declared as 
well their repentance and amendment of living, as also, in case of 


(m) Book of Oommon Prayer fRubrio in Communion OfSoe). The appoint- 
ment of another fit person may oe made by the priost v. Barber (1872), 
L. R. 7 0. P. 303, per J., at p, 403). The other lit nowon ** refers to 

•k layman (i/M, per Wilj-Ks, J., at p, 403), and, though a pi ic .-it or bishop may 
make the collection [ih'id,, per Wille.s, J., at p. 403), be, in (l(4rig so, performs 
a lay function, and is not ministering or celebrating any 8ac‘,ramont, divine 
service, rite or office, within the meaning of Ibe Eccle.siastical Courts JuriisdiolioD 
Act, 1800 (23 & 24 Viet. c. 32), s. 2 (Cope v. Darher, supra), 
fn) Book of Common Prayer (Rubric in the CommuAion Office). 

(0) IM, (Rubric at the end of the Communion Office) ; Church Building 
\ct, 1845 (8 & 9 Victr. c. 70), 8. 6 (as to ohuTches of district cbapclries a^d 
consolidated chapelriee). 

(p) Canones Ivcolortifistici 0603), 21. 

(g) fbid, ; etat, (1547) I Kdw. 6, c, 1, s. 8. 

(r) Stat. (1547) 1 Edw. 6, c. 1, s. 8; ChveJl ▼. Cardimll {\68l), I Sid. 34 ; 
Henley v. Bnrstow (1666), 1 Keh. 047; Jenkins v, (1876), I P. I>. 80, 
F^ C. ; Swayne v. Benson, (1889), 6 T. L. R, 7. He caTinot refuse it to nartif ^ 
whose marriage is valid os a civil contract under the Deceased WLfr's Hinter’s 
Harriage Act, 1907 (7 Edw. 7, c. 47) (banister v. Thompson, [1908] P. 362; 
S. C. on rule for prohibition sub ntm. R, v. Dibdin (1909), 26 T. D, R. 160, 
a.A.). 

(«) Oanones Ecclesiastici (1608), 27 ; Book of Common Praver (Uribiic at the 
end of the Communion Office). 

(1) (^attones Ecclesiastici (1603), 27 ; Jenkins v, C ok, supra* 
fu) Canooes EoclesiaJ'h^i (1603), 27. 
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having wronged their neighboursy their having made^ w their 
intention to make, compenaation for the wrong (x). 

In every case of repelling an offender from Communion the 
minister must, upon complaint, or upon being required by the 
ordinary, signify tlie cause to him and obey his order and direction 
in the tnatter (y ) ; and in case of repelling a person for open and 
notorious evil living, or for having wronged a neighbour, wheti''iv 
at the time of Gominunioh or by warning him not to present hima^li 
at the Lord's table, the minister must within fourteen days report 
the circumstances to the ordinary (a). 

1372. There is to be no Communion unless there is a convenient 
number to communicate with the priest, at bis discretion ; nor, 
even if there be not more than twenty qiialitied communicants in 
the parish, unless four, or at least three, communicate with him (6). 

1373. The Holy Communion is not to be administered in private 
bouses, except in cases of necessity when anyone who is desirous 
of partaking of it is unable from weakness to attend the church or 
is dangerously ill (c). 

1374. A person who depraves or treats contemptuously the 
sacrament of the Body and Blood of Christ, either by word or in 
any otiior manner, may be indicted within three months after 
having committed the offence, and if found guilty when tried before 
tbe justices at quarter sessions, is liable to imprisonment and fine 
at the King's pleasure (d). 

Sect. 6. — Holy Mairimony. 

Sub-Sect. 1. — Right of Marriage, 

1375. Holy matrimony is the estate into which a man and a 
woman enter when they consent and contract to cohabit with each 


(t) Pook of Coiiunoii Prayer (Rubrio before the Cointnunion Office) ; Canones 
Bci'leHiastici 2(5: Jrukine v. Cvok (1S76), 1 P. D. 80, P. C. ; Banister v. 

Thompson, [1908] P. 362; R. ▼. Dihdin (1909), 26 T. L. R. 150, 0. A. Id such 
cases the minister, if he knows of the faof>s, is to warn tbe offenders bef<»rehand 
not to presume to come to the Lord’s table until they have made their open 
declaration of repentance and amendment, and, where the circumstances require 
it, of restitution (Book of Common Pra} er (Rubric before the Communion Office) ). 

Canones EoclesiasUci (1603), 27. 

[a] Book of Common Prayer (Rubric before the Communion Office). The 
direction in Canones Ecclesiastici (1603), 28, that strangers from other mxishea 
are to be forbidden to come to the Holy Communion and^re to be sent back to 
their own parishee and ministers, to receive the Communion there wi^ their 
neighbours, is praotioally obsolete. 

(h) Book of Common Prayer (Rubrio at the end of the Ommunion Office). 
It is an enSblesiastical offence for a priest to celebnite the Communion without at 
least three other communicants [J*armll v. Rtntghton (1874), L R. 6 P. 0. 46; 
Clifton V, Ruledah (1876), 1 P. B. 316), oxc^t when administering to a sick 
person (see p. 710, ftosi). As to other offences in connection with the 
administmtioii of Holy Ck>mmnnion, see pp. 677 et anfe. 

(e) Omones Ecclesiastici (1603), 71 ; Roiik of Common Prayer (Rubric bef^ 
the Communion of the 8i(^). . As tc administering the Communmn to eick 
persons unable tot^me to the church, see p. 710, For adi]Uiii8tratio& of 

the Communion in the chapels of private houses, see p. 653, onla 
(d) Stat. (1547) 1 Edw. 6, 0. 1, es 1—7. See title Cbxmxkal liAW Am 
RaocasnuHE, Vol. IX., p. 532. 
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<^h«r and each other only {«). The solemnisatkm of naatrimony is <B*>i** 
chareb is on their part the attestation in the presence of Ood and Holy 
of the Church of their consent and contract so to do, and on the KattiaiMV 
part of the Church its blessing on their union (/). Persons legally '*“** 
qualified to intermarry 0 /) are in general entitled to be married 
according to the rites of the Church of England (/t) in an autho* 
rised place (t) if one of them possesses the legal qualification of 
residence {k). Marriage in England (l!) can only lawfully be 
soiemnined after banns (m), or with a proper licence (n), or on a 
registrar's certificate (o). In the case of a party to the marriago 
being under twenty>one years of age and not being a widower or 
widow the consent is required of the person authorised by the 
Marriage Act, 1823 (p), to give it, unless there is no such person in 
existence ( 7 ). 


(e) Book of Common Pi-ayer (Office of Matrimonr^; flurrod v. IJurrod (18d4\ 
IK. & J. 4, per Lorf) Uatuerlby (thon Paoe Wood, V.-C.)i at pp. 16. 18). 
For marringe gBnoruIly, see titles CONFLICT OF LAW'S. Vol. VI., pp. 262 — 2G2; 
Husrand and Wife. 

(/) Book of Common Prayer (Office of Matrimony); Unrrttd v. IJarrod 
eujira. As to reading or bra ting tbo marriage sorvic/e whore the parties 

have been previously mamed at a registry oflice. see title IIusband AND 
Wife. 

(f/) Canones Ecolesiastid (1603), 62. 00, 100, 102; and see title Husband 
AND Wife. 

(6) Aryar ▼. floldiwfrrth (1758), 2 Lee. 615; i?. v. Jamee (1850), 3 Oar. & Kir, 
167. 172, C. C. R., pfv AldeksON, B., at p. 176. PersonM who are not members 
of the Church of Eiigbmd are entitled to be so married (/f. v. Jame»^ iufpni, jfer 
AldbksoN. B., at p. 173). The question whether tin baptised persons can eJaim^ 
to be so inairied hue never been decidetl (t/eiikim v. Barrett (1827). 1 Hag. Koc.* 
12); but their marriage according to the rites of the Church of England, if 
oiWwise legal, will he valid [Jtmee v. RMmot* (1815). 2 Phillim. 286). Banns 
must be published with the true Christian names as well as Burnames of the 
parties (see p. 6n8. ; but for that purpose the names by which persons are 

usuallv known are their true Christian names (soo note (a), p. 609, 
i) See p. 694. po^U 

/p) Sve i>p. 694, 701. 

I The law as to previous publication of banns or licence does not B,pp\y out 
jOglwnd {Onllnty v, CaZ/tuv, [1806] P. 116). 

(m) A clergyman who Kolemnises a marriage without due publication of banns, 
unless by licence or on a registraFs oertilioate, is liable to be oonvicted of felony 
if prosecuted within three years after the ooniinisHion of the offence (Marriage 
Aot, 1823 (4 Qef». 4. c. 76), s. 21). See also p. 6.'i6, ante, 

{ti) Caiinnes Ecolesinstici (1603), 62. 63, 101; Book of Common Prayer 
(Rubrics in the OlEoe of Matrimony) ; 1 Bl. Com. 439 ; iliddleton ▼. Cro/U (17^), 
2 Atk. 660. 

(o) Mannage Act, 1836 (6 A 7 WiU. 4, o. 86), a A 

(p) 4 Geo. 4, o. 76. 

( 9 ) rUfi., B. 16; and see title Husband and Wife. The consent need 
not be express, but may be implied (Uitdykinenn ▼. Wilkie (1796), 1 Hag. 
Con. 262; Unith (1811), 1 Philliin. 287). It may be expressly 

retracted \lLfdykhf»on ▼. IVVkie, supra, per Lord Stowell (then SlB William 
Scott), at p. 203). The oonetmi does not hold good if the person who 
gives it dies before the marriage is solemnised (Ex parte Beihey (1843), 12 
L. J. (CH.) 436). A marriage solemnised without the requisite consent is 
nevertheleNS valid (B* v. Birminyknm (inhabitavts) (1828), 8 B. ft 0. 29). 
Where a minor is married after publication of banns witnout any notice of 
dissent to the mamage, the reouisite consent is implied (Didd^ar v. 

ra , 3 PhtlUm. 680, 581), ana the minister who solemniieB it is not liable 
lesiasticaL censure (Marriage Act, (4 Geo. 4, o. 76), s. 8)* But if^ he 
does so after any person whose consent was requisite has openly ana l^blicly 
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1376. A minister who without just cause refuses to marry persona 
entitled to he married in his obarch or chapel commits an 
ecclesiaHtical oiTence for which he is punisliable in the ecclesiastical 
couriB (a). 

No cler^^man is compelled to solemnise the marriage of a person 
whose former marrii^e has been dissolved on account of bis or her 
adultery, nor is he liable to any suit, penalty, or censure for solem* 
nising or refusing to solemnise the marriage of such person. But 
when an incumbent refuses to solemnise such a marriage between 
persons who but for his refusal would be entitled to have it solem- 
nised in his church or chapel, he must allow it to be solemnised therein 
by any other clergyman entitled to officiate within the diocese (b), 

A clergyman is not liable to any suit, penalty, or censure for 
refusing to publish banns of marriage or to solemnise marriage 
between a man and his deceased wife’s sister. But when an 
incumbent refuses to solemnise such a marringe between persons 
who but for his refusal would be entitled to have it soleranised 
in his church or chapel, ho may allow it to be solemnised therein 
by any other clergyman entitled to officiate within the diocese (cV 

Sub-Sectt, 2 . — Plact of Banns and Marriage, 

1377. Banns must be published, and marriage, whether after 
banns or by licence, must, unless under a special licence from the 
Archbishop of Canterbury (d), be Rolemnised in the parish churcli 
or some public chapel authorised for the publication of banns 
and the solemnisalion of marriages (e) of or belonging to the 
parish or chapelry in which one of the parties dwells (/). 


exproHsed dissont to the niarringo in tho clinrch or chapel where the banns 
wore published at the time of the publication he incurs the penalty of three 
years' BU8}»onHion (ihid,; Canonos Ecnlesiustiri (160.*n, 02). 

(a) Argnr v. Tftihhwtyrth (1758), 2 T.»oo, 515. It is doubtful whether in case of 
refusal he is liable to an action for damages {Pavis v. Bkick (1811), 1 Q, B. 900), 
or to be indicted {R, v. James (1850), 8 Oar. & Kir. 167, 0. C, R-), for the relusal. 
The offence of refusal is not committed unless a definite remiest for the marriage 
baa been made to tho minister by both parties [Davis v. Black, supra) and the 
partiee have presented themselves to him to ho married at a time when he was 
not engaged in some other duty {ihvL), and when ho could legally have performed 
the service (R. v, James, su^trn). As to the duty of marrying by licence, see 
p. 703, post. 

(h) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), tm. 57, 58. 

(c) Deceased Wife’s Sister's Marriage Act, 1907 (7 Edw. 7, c. 47), a. 1 ; 
Banisier v. Thompson, HOOS} P. 362; S. 0. on rule for prohibition, suh nom. 
n, V. Dihdin (1909), 26 T. L R. 150, G. A. ^ 

id) 1 Bl. Com. 439 ; Man ingo Act, 1823 (4 Geo. 4, o. 76), e. 20 ; eee p. 701 , post 

(f) Marriage Act, 1823 (4 Geo. 4, o. 76), e. 2. Ae to churchea ami chapels so 
authorised, see R. v. Northfiefd (/nhabiiants) (1781), 2 Doug. (k. b.) 659; Per^rois 
V. rondea/n 790), I Hag. Con. 136 ; Taunton v. (1809), 2 Camp. 297 ; 

Marriages Confirmation Act, 1825 (6 Geo. 4, c. 92), s. 2. Mam age in a private 

house, or elsew here than in an authoriseil church or chapel, except under special 
licence, is illegal [hfiddlepm v. (V 0 /Y 5 (1736), 2 Atk. 650), and the person 
solemiiisiUff it is iruiUv of felony (Marriago Act, 1823 (4 Geo. 4 , o. 76), s. 21 ; 
Marriage Act, 1836 (6 k 7 Will. 4, c. 85), s. 39). 

(/) Marriage Act, 18J3 (4 Geo. 4, c. 76), s. 2 ; Oanones Eccleeisstici (1603), 
62, 102; (1 761). 2 Atk. 157, per liOrd Hardwickb, Tj.O., at 

p. 159; Nicholson v. Squire (1809), 16 Ves. 259, per T^»rd L.C., at 

f* 261; IFywii v. Danes (1835). 1 Curt, 69, 83 — 87; Tueknies v. AttranJer 
(1863), 32 D. J. (cn.) 794, pst Kini>b«slkt, V.-O.. at p. 801 . The word dwell ” 
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With the oonsent ander hand and seal of the patron and uuram^ 
bent of a parish in which a public chapel, with a cbapelry annexed 
thereto, is situate, or of the patron and incumbent of a chapel 
situate in an extra-parochial place, the bishop may under his hand 
and seal authorise the publication of banns and solemnisation of 
marriages in such chapel for persons residing within the ehapeliy 
or extra-parochial place ( 17 ). And where, a church or chapel has 
been provided for an extra-perocbial place under the Church 
Building Acts, 1818, 1819, or 1822(A), the law as to banns and 
marriages applies to such places as if the same were an ancient 
parish (i). 

1378. Banns may be published and marriages solemnised in the 
churches or chapels of distinct and separate parishes and district 
parishes (A), consolidated ohapelries (1), district chapelries (m), par- 
ticular districts (n), and new ecclesiastical parishes ( 0 ) constituted 


is Btrozigor than ** reside,** and implies living and sleeping (iTrrr v. //aynss 
nSfiO), 29 L. J. (q. 70 ; A.*0, v. AT Lean (1SH3), I H. & 0. 750, ;w Poi^LOiiK, 

C.B., at p. 761 ; see also p. 701, post). Bat a person may have sovenil dwelling 
plaoee at the sanio time {Bnitey v. Bryant (1868), I & E. 340 ; Butler y. 
Ahkwkite (1859), 23 L. J. (o. P.) 292). If a person has a permanent dwelling 
place, he cannot be said to dwell at a place whore he has lodgings for a 
temporary purpose only {Mavdufuyull v. Paterson (1851), 11 0. B. 755, 709); but 
if he bus no dwelling place of his own, he muet bo taken to dwell where he for 
the time abiiles {Alexander v. Jonts (1866), L. R. 1 Exch. 133). It is an 
ecolosiastical offence on the part of a clergyman, punishable in the ooolosiastical 
oourte, to marry, publish banns, or soleiniuso marriage, afUtr banns in a church, 
between persons noithor of whom dwells in the ( Wynn v. Davits^ sufrra) ^ 

and a clergyman who solemnises a marriage without due publication of banns, 
unless by licence (see p. 701,/)osf)or on a registrar’s certificate (see p. 703, post), 
b liable to bo convicted of felony if prostHsuted within three years after the 
commission of the offemce (Marriage Act, 1823 (4 Geo. 4, o. 76), s. 21). 

(0) Marriage Act, 1823 (4 Qeo. 4, c. 76), s. 3. The oonsent and authority are 
to oe registered in the registry of the diocese {*‘5#ri.). A notice that ** banns 
may be published and matriages solemnised ia this chapel *’ is to be placed in a 
conspicuous part of the interifjr of the chapel {ibtd., s. 4). Sw also Church 
Building Act, 1822 (3 Goo. 4, c. 72), es. 18, IP; Extra -Pa t < rh ini Places Act, 
1857 (20 Viet. o. 19), ss. 0, 10; Marriuge Confirmation Act, I 90 (23 A 24 Viot. 
c. 24). 

(A) 68 Geo. 8, c. 45 ; 59 Goo. 3, c, 134 ; 3 Geo. 4, c. 72. 

(1) Church Building Act. 1822 (3 Geo. 4, c. 72), sa. 18, 19. 

(A) Church P>uildiug Act, 1818(58 Geo. 3, c. 45), ss. 27 — 29 ; Church BuiMing 
Act, 1819 (59 Ge<i. 3, c. 134), s. 17 ; Church Building Act, 1822 (3 Geo. 4, c. 72), 
ss. 12, 19; Marriage Gonfiimation Act, 1830 (11 Geo. 4 & I Will. 4, o. 18), 
8.3. 

(f) Church Building Act, 1819 (59 Qeo. 3, c. 134), ss. 6, 17 ; Church Building 
Act, 1822 (3 Geo. 4, c. 72), sa. 12, 19 ; Church Building Act, 1845 (8 A 0 Viot. 
c. 70), s. 10. 

(m) If the Boclesiastical Commissioners, os the successors of the Church 
Building Commissioners, with the oonsent of the bishop of the dif>cese, so decide 
(Church Building Act, 1819 (59 Geo. 3, o. 134), ss. 11, 16, 17 ; Church Building 
Act, 1822 (3 Oeo. 4, o. 72). ss. 17, 19) ; Church Building (Banns and Marriages) 
Act. 1844 (7 A 8 Viet c. 56). a 4, 

(x) Under the Church Building Act, 1831 (1 A 2 Will. 4^ c. 38h s. 10, if the 
Boclesiaslical Commissioners, as the auooeesors of the Church Building Cool-* 
xniesioners, with the consent of the bishop of the dioceee, so decide (Church 
Building (Banns and Marriage) Act, 1844 (7 A 6 Viot o« ss. 1, 2 ; Church 
Building Act, 1851 (14 A 15 ^ct. c. 9^, s, 18). 

(o) New Parishes Act, 1843 (6 A 7 Vlct o. 87), •. 18 ; New PMibes Adi 
1856 (19 A 20 Viet. c. 104), ss. 11, 12, 14, U. 
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Swot. under the Church Building Acts and New Farishee Acts <]»)• 

Holy Where any such new eccIesiaBtical area, with the right of pn^ 

Matx^ny. lishing banns and soiemnisiTig marriages in the church or chapel 
thereof, has been constituted, it becomes, for the purposes of 
banns and marriages, the parish of the persons who dwell therein, 
in lieu of the ancient or other parish out of which it has been 
constituted (q). , 

Banns of For the purpose of publishing banns and solemnising marriages, 

™^in^ca!^ pnrishes where there is no parish church or chapel, or none in 
in*^lSjoiii^ which divine service is usually solemnised every Sufiday, and 
paiirhcMor oxtra-parochial places having no public chape! in which banns may 
chapelrles. lawfully piihlished, are to be taken as belonging to any next 

adjoining parish or chaj^elry (a). 


When churcti 1379. Wliere the church or chapel of a parish or area in which 
marriages have been usually solemnised is denmlibhed in order to be 
repair.^*^ rebuilt, or is under repair, and is on that account disused for public 
service, the bishop may direct that banns may be published and 
marriages solemnised in some consecrated chapel of the parish or 
area until the church or chapel is a^^ain opened for divine service; 
and during that period such consecrated chapel is to be deemed the 
church or clnipel of the parisli or area for all purposes relating to 
the puhlicalion of batjns and the solemnisation of inarriatres (^0. 
Where no such direction is given, the banns may be published in 
any phice within the parish or area wbicb is lirensed by the bishop 
for divine service during the period of rebuilding or repair, or in a 
•church or chapel of any adjoining parish or chapclry in which 
banns are usually proclaimed ; and the marriages, whether after 
banns or by Ih ence, may be solemnised in the place so temporarily 
licensed for divine Bervice(c), or, where no place is so liceiised, in 
the church or chapel in whieh the banns have been published in 
the adjoining parish or chajjolry (</). All banns puhlislied and 
luariiages soleninised in anyplace so licensed witlnn a pansh or 
area during the rebuilding' or repair of the church or chapel thereof 
are to be considered as published and solemnised in the church or 
chai)el of the parish or area, and are to be so registered (e). 

Where a church or chapel in which marriiij^es coulil previously 
be legally solomnised is rebuilt, repaired, or enlarged, marriages 
subsequently solemnised therein are valid without a reconsecration 
of the church or chapel, notwithstanding that the external walls 
may not have remained entire, and that th6 position of the 
comuiuniou table may have been altered (/). 


(р) Se^ note (*), p. 444, ante, 

(o) t/<^rs V. OouqA (1866), 3 Moo. P. C. 0. (n. 8.) 1 ; Tvehtiee ▼. Almmder 
(1868), 32 L. J. (CH.) 794 ; Falter v, Alford (1883), 10 Q. B. D. 418. 

(a) Marriage Act. 18‘J3 (4 Got*. 4. c, 70), 8. 12. 

Ih) Marriage Coiifiiniati^tn Act. 1830 (II Geo. 4 A 1 WiU. 4, c. 18), 8. 2. 

(с) The place will be preauuMKl to have been ao licensed if divine service was 
several times performed thereiir-(/f. v. Creswelt (1876), 1 Q. B« D. *140). 

(d) Marria^ Aft, 1823 (4 Geu. 4, c. 76), s. 13 ; Marriage Act, 1824 (5 Qeo. 4, 
a 32), 8. 1. 

(e) Marriage Act, 1824 (6 Omo, 4, o. 32), a, 3. 

(/) Consecration of Churchyarde Act, ISGT (30 A 31 Viet. o. 138), s. 12. 
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1880^ Where there is a public chapel with or without a chapelrjr^ CMv. f, 
or a chapel which is licensed for the celebration of divine service Hdr 
according to the rites of the Church of England^ or of which the 
minister is licensed to officiate therein according to those rites, the yo^aittig of 
bishop of the diocese, if he. thinks it necessary so to do, for the due ohaficla (or 
accommodation and convenience of the inhabitants (< 3 f) may by a ^"***®^- 
licence under his hand and seal, with the ponsent, under hand and 
seal, of the patron and incumbent of the parish or area in which i^iding 
the chapel is situate, or without such consent after two calendar 
months’ notice in writing given by the registrar of the diocese to dC^triot. 
such patron and incumbent, authorise the publication of banns and 
solemnisation of marriages in such chapel for persons residing 
within a district limited in the licence (/t), under such provisions as to 
the amount and appropriation or apportionment of the dues and as to 
other particulars as seem ht to the hiidiop and are specifiiid in the 
licence (f). Where the licence is granted without the consent of the 
patron or the incumbent of the parish or area under hand and 
seal, he may appeal within one month to the archbishop of the 
province, who. after hearing the matter in a summary way, is to 
make an order confirming, revoking, or varying tlm licence (/c). The 
licence may at any time be revoked by the bishop by writing under 
his hand ami seal with the written consent of the archbishop of the 
province (/). Until it is revoked, marriages soletnnised in the chapel 
are as valid as if solemnised in the parish church or in a chapel 
duly authorised for the solemnisation of marriages before the ' 

17th Auguht, 18BC (m). But notwithstanding the licence, persons. 


(7) Rf St, George's Chapel, Albefnarle Street (18U0), Trist. 134 (licence to 
oelebrato inarria^t^]. 

(A) The liouuce authorieps the publication of banns and solemnisation of 
marnnge whHreonly of»e of the persons resides within the limited diitlrict ^Births 
and Deaths R giatrition Act, 1837 (7 WilL 4 A I Viet. 0 . 22], h. ;$4). The licence 
doHH not mxke the district an ecclesiastical parish under the Now Parishes Act, 
ISeO (19 A 20 Vict. c. 104), B, M (R. v. Prrrv (1861), 3 IS. A K, 040). 

(») Marriii^^e Act, 1830 (0 A 7 vVill. 4, c. 85), s. 26; Bii*ths und Deaths Regis- 
tration Act, 1837 (7 Will. 4 A 1 Vict. c. 22), n, 33, A notice hat ** banns may 
be published and marriages may be solemnised in this chapel * Ms to be placed 
in a oonspiciious part in the interior of the cha))el (i6td., a. 33). A patron or 
inciiml)ent who refuses or withholds consent to the granting of the licence may 
deliver to the bishop under haml and seal a statement of reasons for so doing, 
and the bishop is not to giant the licence until he has raquireil int^i such reasons 
(Marriage Act, 1836 (6 A 7 Will. 4, c« 85), s. 26). Instruments of consent of the 
patron ai d incumbent or, if consent is relus«Hi or witliheld, a copy of the notice 
by th^ registrar, and statements ^f reasons delivered by a patron or incumbent, 
with the aiijudication thereon of the bishf>p under haiidf and seal, are to be 
registered in the registry of the diooexe {ifod.), Ni> stamp or other duty is 
payable on the liomce or on any other instrument neccissury for authorising the 
•olouinisanon of inatna <'0 in the chiiiel, 

(Jfe) Marriage Act. 1836 (6 A 7 Will. 4, o. 85), s. 28. The orfler is tf> be recris- 
tered in the registry of the diocese, and is conclusive and binding on all parliee 
(ibid.). 

0 Ibid,, e. 32. The revocation and oonsent are to be r<^gistered in the 
re^tjy of the diocese, and the registrar le tr> give notice thereof in writing to the 
minister offleiatiDg in the c^pel, and also pu&io notice thereof by advertteement 
in eenie newspaper circulating in the oounty and in the London Oasette {UddJ), 
Am to the dispoeal of the r^^ters of maiihnagee eolemnisad in a chapel under a 
lioeooe after the licence is revoked, see p. 706, poet, 

(m) / hid., B. 26. The taw as to mamsges and registeri and copies of registers 
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residing in the district may, if they think fit, have their marriage 
solemnised in the parish ehoroh or in any chapel in which the 
marriage of them or either of them might have been legally 
solemnised before 17th August, 1886 (n). 

1381. The registrar of every diocese is to send yearly to the 
Registrar-General of Births, Deaths, and Marriages a list of all the 
chapels in the diocese in which marriages may lawfully be solemnised 
according to the rites of the Church of England, distinguishing those 
which have a parish, chapelry, or other ecclesiastical area annexed 
to them and those which are licensed by the bishop for limited 
districts ; and the Registrar-General is yearly to make out and print 
a list of all such chapels (o). 

Sitb-Sect. 3. — Puhlicatwn of BannSm 

1363. Banna of matrimony (p) between two persona must be 
published in the church or some chapel in which banns are autbe* 
rised to be published of the parish or chapelry in which they dwell, 
and, if they dwell in dillerent parishes or chapelries, the banns must 
be published in the church or some chapel in which banns are 
authorised to be published of each of the parishes or chapelries ( 9 ). 

1383. No clergyman is obliged to publish the banns of matrimony 
between two persons unless at least seven days before the requisite 
time for the first publication thereof they deliver to him a notice<in 
.writing, dated on the day of the delivery, of their true Christian 
names and surnames and of the house or houses of their abode 
within the parish or chapelry and of the time during which they 
have dwelt or lodged in such house or houses (r). 

A register book of banns marked and ruled in the same manner 
as a register book of marriages («) is to be provided in all churches 


of marriages soleniDiaed in a parish church, and as to the duties of the incum- 
bent and churchwardens of a parish church in relation thereto, extends to a 
uhapel in which the solemnisation of marriages is authoriaod by licence for per- 
sons within a limited district, and to tho miftistor and chapelwardens thereof or 
othor persons oxercisin^ analogous duties therein, in like manner as if the chapel 
were a parish church s. 30). As to tho fees in respect of suoh marriages, 

see p, 707, 

(n) Marriai^e Act, 1336 (6 & 7 Will. 4, c. 86), s. 31. 

(o) Ib^'d.t 8. 34. , 

f p) The word banns signihes a proclainnUon or any public notice given of 
a thinf^ (Termca de la I^oy, p. 73). 

(q) Marriage Act, 1823 (4 Gfeo. 4, c. 76), s. 2; Book of Common Prayer 
(Rubrics p lie OITicg of Matrimony); see pp. 606 et seq.^ ante. As to publica- 
tion of banns, see also title Husband and Wife. 

(r) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 7 ; Pouget v. Tomkine (1812), 2 
Hag. Con. 142, 146; WixrUr v. Yorh« (1816), 19 Ves. 451, 463. A clergyman 
need not insist on this notice, but if, not usinjr duo diligence, he marries persons 
neither 0 I whom resides in the paiiah, he is liable at least to ecriesiastiral 
censure and perhaps to other oonsetfuences ij^riestley v. />ai7i6(1801), 6 Ves. 421 ; 

Svafre (1809), 16 Ves. 259, per lA^rd Eldon, L.C., at p. 261 ; fTyaa 

Daviee (183d), Ir Curt 69, per ^ir IlEBDEaT Jsnneu, at pp. 83, 84). As to tho 
names, see note (a), p. 699, fost. ** House of abode*’ means <iwelling place 
A ▼. Havimond (1^02), 17 Gb B- 772), 

fa) See note (/), p. 694. onfr. 
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and chapels in which marriages are solemnised ; and banns are to 
be published from this book by the officiating minister, and after 
publieation are to be signed by him or by some {lersoa under his 
direction (t). 

1384. Banns are to be published in the form of words prescribed 
by the rubric prefixed to the Office of patrimony in the Book of 
Common Prayer (a) on three Sundays preceding the solemnisation 


{t) Marriage Act, 1823 (-1 Oeo. 4. o. s. 6. 

(a) I bid,, s. 2. The f<>rin atid the statute contemplate mention of the true 
namee of the persons {U'ttkr field v. IVaImJifid (1807). 1 Hag, Con. 304, 401 ; 
Cope V. Durt (1809), ihtil. 131, 438 ; Poffyet v. TtmikinB^ supra^ per Lord StowelL 
(then Sir William Scott), at p. 146; Staute v. Farqttharum (1^20), 3 Add. 
282 ; Tongue v. Tongue (1836)» 1 Moo. P. C. C. 90) and of the parish or parishos 
in which they dwell, but not of their descriptions. Montiou of these is 
thert^foro not o.s.seiitial, and a misdescription is immaterial (Cope v. Hurt 
(ISll), 1 Philliin. 224 ; Mayhew v. Mayhew (1812), 3 M. A 8. 266, ii. ; 
Fejidafl v, OitUhmul (1877). 2 D. 263), The form need not be rigidly 
adhered to ; it is sudioiaiit that it should lie followed in substanoe {Httindon v. 
Standen (1791), Poake, 32, }>er Lord Kenyon, C.J., at p. 34). For the nurpoee 
of banns a person’s true name is not necessatily the full and exact cnristian 
name given in baptism and the original suniame [Diddear v. Fancii (1821), 3 
Philim. 580). If a man has adopteil a new Christian name in such a way as to 
supersede his original name, and so that it is known as his pro|>er designation, it 
will be his true name for the purpose of banns [Wyatt v, Henry (1817), 2 Uag. 
Con. 215, per Lord Stowell (then xSir William Scojt), at pp. 220, 221 ; see 
Mayhew v. Mayhew^ euvra; Ji, v. lSurtm^ufKm^‘'J'rmt (Inhubitantn) (1815), 
3 M. & S. 537); and oanns are not unduly published wliifro part of the 
Christian name is Biipprf^ssed, not for the sake of corn -oal merit, but bofjause 
the party has not bf^en in the habit of using it (Orme v, Uoihway (1847), 5 Motes 
of Cases, 267, per Sir II. Jenneu Fust, at pp. 273, 274). A woman loses her 
maiden surname on nuirriage [Hun v, Sviiih (1596), CVo. JOliz, 632), If a person 
baa acquired a name by mpute, the use of the true name in the banns is an act 
of conrealinent, and not a due publiratioii U'^ranhland v. Fteholson (1805), 3 M. 
A S. 259, n. (1), per l^ird Stowtei-l (then Sir William Soon*), at p. 260; see 
alno WV/«ow V, Hrvrkiry (1810), 1 Pliillim. 132; Ji v. Hilfmgharai Ufthabitunie) 
(ISH), 3 M. A 8. 250; A, v. *S2. FuitFs, Nnettm [lahtibitiaht^i (1823^ 3 Dow, A 
Ity. [ k . B.) 348 ; v. IJtdlavfay^ Mupra; Tt^dh v. Harrow (i 3'>4)^ 1 Kcc. A Ad. 

371). So, too, is the use of a surname which the person hiis never borne, 
though entered by mistake in the register of bajitisras {li. v. 'fthshelf [inhabit 
tan<8) (1830), 1 B. A Ad, 190). But the use of the true name is only wrong 
where another name has b^n so far obtained by repute as to obliterate it 
[Fendall v. Oaldsmid, supra, at p. 264). The liberty ixf a person to change his 
surname was discussed W Sir JoeEFB Jbxtll, M.lt, in Harlow v. Hateman 
(1730), 3 P. Wins 65^ and by Tiord Stowell (then Sir WiixiAM ScoiT) in 
Wukefitld T. Wakefield (1807). I Heg, Con. 394, at pp. 399 — 402; see also title 
Kave, OliANOE OF. Illegitimate children usually in piactioe bear the suniame 
of their mother [Sulhvan v. SuUiinin (1818), 2 liag. Con. 238, iter Lord 
Stowell (then Sir Wiujam Scorr), at p, 253). 11, however, they have 

acquired a diiTeient name by repute, their banns should be publishfid by 
that name ; though they miglit be held vaUd it, from an innocent iin'NHppre- 
heniuon of what is oorrect, the name of the mother was used instead of 
that subsequently acquired (Tooth Barrow, supra, jwr Sir John Dodsow, 
at p. 874). The name conferred on a woman by marriage becomes ber act.ual 
name unless obliterate by repute [Bm r. Smith, supra; Fendall v. Ooldsmdd, 
supra). The publication of rnmna in a wrong name from mere tbotightilM 
levity, without fraud or any necessity lor concealment, is aif undue pubhcatioii 
(Mather r, Fey (1807), 3 M. A 8. 265, n. pj ), But a slight error in m eame is 
immaterial (Ihb^n ?. Comeck (1813), 2 PnilUm. 102). The piibliceticn will be 
undue or otherwise, according as the addition or omission was for the purpose 
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of marriage during the time of morning service or of evening serviee 
(if there is no morning service in the church or chapel on the 
Sunday on which they are published) immediately after the second 
lesson (b). 

1385. In the event of the parents or guardians of a person nnder 
twenty-one years of a^e v^h<>SH banns of marriage are published, or 
one of them, openly and publicly declaring, or causing to be declared, 
in the church or chapel where the banns are publishe d, and at the 
time of the publication, their, his, or her dissent to the marriage, the 
})ublication is absolutely void (c). 

1386. If the marriage does not take place within three lunar 
months (d) after the complete publication of the banns, it must not 
be solemnised, unless by licence, until they have been duly 
republished on three several Sundays (e). 

1387. Where persons who are to be married after banns dwell in 
different parishes they are not to be married in either parish 
without a certificate from the minister of the other parish of the 
banns having been thrice asked therein (/). Where one of the 
persons dwells either (1) in a parish where there is no parish church 
or chapel, or none in which divine service is u^^ually solemnised 
every Sunday, or (2) in an extra-pnrochial place having no public 
chapel wherein hanns may he lawfully published, and the banns are 
accordingly published in the church or chapel of an adjoining 
•parish or chapelry, the minister who publishes the hanns is to 
certify the publication thereof in the same manner as if the person 
Iiad dwelt in that adjoining parish or chapelry (p). 


of fraud or concealment or whs innocc^ntly made, in cases where a name is added 
to the true iiHiuee {litffrr v. Ihffer (1812). 3 M. A S. 265, n. (3) ; 7Vee v. Qain 
(1812), 2 Phillim. U ; SulUran v. (1818), 2 Hh^. Cou. 238 ; Dohhi/u v. 

§upra; FeW>we9 v. tStewurt (1814), 2 Phillim. 238, 240; Urten v. Daltoii 
(1822), 1 Add. 289) or is omitted from them (hnKjct v. (1812), 2 Hag. 

Oon. 142, 143; [)iddtar v. Faudt (1821), 3 Pliilliin. 580; Stanhope v. Baldwin 
(1822), 1 Add. 93 ; Wiltshire v. Prince (1830), 3 Hng. Eca 332; lirealy v. Reed 
(1841), 2 Curt, 833; Orme v. Holloway, supra), ]n Holmes v. Simmons (1868), 
L. U. 1 P. A D. 523, at p. 530, l<ord I’bnzanos doubted whether a marriiige 
would be invalidated by uiulue publication of banns if there was no one in 
existence who had a legal right to assent to or dissent from its solemn isatiou or 
if those who had such le^I right a««oiited to it ; but B^Matlur v. Ney (1807), 
3 M. A SL 265, n. (3). lue fact of the banns having been published in a wrong 
name is not sufficiently proved by a wrong name being entered in the record of 
banns {(h/jips v. Follon (1794), I Philliiii. 145, u. (b)}, nor by the faot of the 
party ha^ug been inRme<i in a wrong name {IJefftr v. Heffer, supra), 

(5) Marriage Act. 1823 (4 Ceo. 4 , c. 76b s. 2, iniKlifyiiig the rubrics on the 
subjeot in th^' Hook of Oominon l^^er (Office of Mairi'mouy) and the direction 
in Canoucs Ecclesiastioi (1603), 62; see If ynn v. Jlaoies (1835), 1 Curt 69, per 
Hir UaBBSET JEirifEK, at p. 81. As to fees for publication of banns, see p. 707, 
poet, 

(«) Marriage Act, 1823 (4 Qeo. 4, o. 76), s. 8 ; see p. 693. ante. 

(d) 2 Bl. Com, 141 ; PekrhorOugh {Dishcp) v. Caieely (1607), Oio. Jac. 106, 167; 
JLacon V. JEfosper (1705), 6 Term hop. 224. 

(e) Marriage Act, 1823 (4 Geo. 4, o. 76), s. 9. 

. if) Book of Oommon Praye** (Rubric m the Office of Matriiuony), 

Marriage Act, 1823 (4 Geo. 4, c. 76), s. 12. 
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1388 . A common licence to solemnise a marriage without publt* 
cation of banns in a lawful place in a diocese and at a lawful time 
can be granted by the bishop of the diocese or by the Archbishop 
of Canterbury (A), The Aron bishop of Canterbury can also grant 
special licences for the solemnisation of marriage at any convenient 
time or place (i). With that exception, licbnces can only be granted 
to solemnise marriage in the parish church or some public chapel 
of or belonging to the parish or chapelry within which the usual 
place of abode of one of the persons to be married has been for 
lifteen days immediately before the granting of the licence (k), and 
must contain a condition that the marriage shall be solemnised 
between eight o*clock in the forenoon ana three o'clock in the 
afternoon (/). The obtaining of a marriage licence is a matter of 
favour, and not of right (m). The licence can only be used for the 


(4) Stat. 25 lion. 8, o. 21, sa. 2 — 12; Eccloyinetii!^.! Jurisdiotion Act, 

1847 (10 & II Viot. c. 98), 8. 6 ; Canonea Rccdegiftstioi (1003), 101, 104 ; Bum, 
Ecclesiastical Lhw, Vol. II., p. 402 0 ; lialftmrv. OVifpcw/ar (1810), 1 Phillim. 
204. The earliest mentinn of a bishoii’a licence dispensing wiih the publication 
of banns is in the Constitutions of William la Zoiitibe, An^hbishop of Yf»rk, 
A.D. 1847, incorporated into those of his sucoessor, John Thorenby, A.D. 1867 
Johnson, EoclesiaMtical Laws, Vol. II., a.d. MCOCXLVII. ; Wilkins, Coitcilis, 
Vol. 111., p. 72). A bishop's licence (tispensirig with the marriage taking iilaoe 
in church is mentioned in No. 11 of the Decrees of Arclibinhim Hubert Walter 
mado in the Council of London at Westminster, A.D. 12(K>, ana in Archbishop 
Simon MephAm’sCon»4titutiona, a.d. 1328 (Johnson, KccIeMiustioHl Laws, Vol. Ih, 
A.D, MCO., A.D. MCrcXXVIll. ; Wilkins, Concilia, Vol. L, p. 507, Vol. II., 

р. 554). The power to grant marriage Ilceiuu^a is not aff«‘cted by the Matrim(»nial 
('ansea Act, 1857 (20 & 21 Viet. c. 85) (see s. 2). Miirnago licences can be 
granted by the comuuasary for f(iculti€)s and virArs.generul of the archbishops 
and bishops when the sees are full, and, when they are vacant, by the guardian 
of the spiritualities or ordinaries oicerciNiiig of right episcopal jurisdiction 
(Canones EccleHiastici (1603), 101). The stamp duty on aooinmi»n lieen'M is 10*. 
(Stamp Act, 1891 (64 & 55 Viet. c. 39), s. 1, S<diod. L). The fees for it vary in 
different dioceses (Ueport of the Itoyal Commission on the I^aws of Marriage 
(1868), p. vh.). 

(t) Stat. (1533) 25 Hen. 8, o. 21, sa. 2—12; Marriage Act, 1823 (4 Geo. 4, 

с. 70), 8. 20; Man-iape Act, 1830 (6 & 7 Will. 4, c. 85), s. 1 ; Doe d. Kijremont 
{Earl) V. Grazebrook (1843), 4 Q. li. 406. The stamp duty on a special licence 
is £6 (Stamp Act, 1891 (54 Ik 55 Viet. c. 39). s. 1, ^ohe<l. I.), and a heavy fee 
is payable for it (Ile^Mtrt of the Koval Oominission On the Laws of Marria^i 
(1868), p. vii.j. During a vacancy in the see of Canterbury licences grantable 
by the Archbishop «f Canterbury may be granted by the guardian of the 
spiritnalities of the see (stat. (1533) 25 Hen. 8, c. 21, s. 10). As t«» the ;>ower 
of the Bishop of S(»dorand Man to grant 8p<*cial licences in me Isle of Man, see 
Fine V. l\er% (1849), 2 H. L. Caa. 331, 362. 3154. 

(A) Marriage Act, 1823 (4 Geo. 4, o, 76), ss. 10, 14. '* Place of abode ** means a 
person's residoiioe, where he lives and sleeps at night {R, v. Uammtmd (1852), 
17 Q. B. 772). A persiiD may have more than one place of abode {Courtie v. 
Blight (1861), 31 L. J. (O. P.) 48). See also note (/), p. 694, ante. 

(/) Marriage Act, 1886 (49 ft 50 Viet o« 14), e. 1 ; Canones Ecdesiosticl 

(1868), 2* 

(m) See an opinion to this effect given by Sir 0. Fkatt, afterwards Lord 
Oaicdbn (Forsyth's Casas and Opinions on Constitutional Law, p. 479) ; see else 
Oa^ua {Prince) v. De Lud€^f {Count) (1836), 30 L. J. (F. K. ft A.) 71, n. licenees 
are only to be granted to persons of good state and quality (Canones Sodeaiaatici 
(1603), 101)« But if the Archbishop of OBUiterbury, or the guatdian of the 
s{dritaMitiee of the archbishopric daring a vacancy, refuses a lieenee without 
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1389. Before a common marriage licence is granted, an aflidaWi 
must be made by one of the parties before a surrogate ( 9 ), or other 
person having authority *to grant it, 10 the effect that the party 
believes that there is no impediment of kindred or alliance or of 
any other cause, nor any suit commenced in any court of com- 
l^etent jurisdiction to bar or hinder the marriage from proceeding 
according to the tenor of tlie licence, and that for the fifteen days 
immediately preceding the licence one of the parties has had his 
or her usual place of abode (? ) within the parish or chapelry within 
which the marriage is to be solemnised, and, where either of the 
parties, not being a widower or widow («), is under the age of 
twenty-one years, that the consent of the person or persons, whose 
consent to the marriage is required by statute ( 0 « has been obtained 
thereto (u). 
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1390. The grant of a licence for a marriage may be opiK>sed by the 


ro:iH(ui!ib!o tin app^^al to tho Lonl Clntnfollor, who may, if it seomB tit, 

onjoin tho archbinhop or guardian to grant it, and, in the event of his rofiiBal to 
do Ilia}* coiiimifisiun two other bishops to grant it (slat. 25 Uun. 8, 

c. 21, as. 11, 12), No appeal lies ugriiust tho refusal of the Arch bi shop of York 
or ail}’ other diocesan prelate to grant a marriage licence under the dispensing 
-power reserved to tliom by s, 9 of tho Act. 

{n) (hj)e V. Hurt (1809), 1 Hag. Con. ptr Lord Stowkll (then 8ii 

William Scott), at p, 409 j Lwui v. Uaodmn (1843), 4 Q. 13. 301, ptr X^a itkson, J., 
at p. 3(iti. As to forgery of a marriage licence, see title C'iumixal liAW and 
l^liocEDUiiE, Vol. LX., p” 743. 

(o) Ci^te V. /Iwrf (1811), 1 Philiiin. 224; Eniiu} v. (1814), 2 Hag. 

Con. 175, /f. V. U*trUm-upon-Trent {luhnhitxut^) (1815), ,3 M. & S. 537 ; Clowes 
V. (18*12), 3 Oort. 185; Jmoc v, Gi^odwui (1843), 4 Q. B. 361; Jl€van\. 

M*Mahnti (1861), 2 Sw. & Tr. 230, whore the liconoo was held good, although, 
for tho purpose of C(»nceahng the woman’s identity from the surrogate, one oi 
lior numes was suppressed and her residence was falsely stated ; iiaswdl v. 
Jlastf'cil (1881), 51 L. 3. (P.) 15, where two chnstiau naiuejs had been added in 
tiie licence to the mai/s true name. The licence is not vitiated by an immaterial 
alteration in it after it bus been grantoii {^t'wiuy v. Wheatley^ supra). 

(pf Mamage Act, 1823 (4 Geo. 4, c. 76), ss. 10, 14. The fact of the name of 
the parish not having been inserted until after the licence was issued had 
previously been held not to vitiate the licence (fif. v. Ucck (1741), 2 Stra. 1160). 

{q) Before a surrogate deputed by au ecclesiastical judge grants any licences 
he must take an oath before such judg(\ or a oommissiouer appointed under the 
seal of such judge, faithfully to execute his (office acx^ordiiig to law, to the best 
of his kuowl^ge, and mu^t givesvcuiity bv his bond in the sum of £100 to the 
bishop of4he diocese for the due and iaithiul execution of the office (Marriage 
Act, 1823 (4 Geo. 4, o. 76), s. IH). 

(r) See note Uc) on p. 701, ante, and note (/) on p. 694, ante. 

(s) Canones liMeeiastici (1603), 104; Mamage Act, 1623 (4 Qeo. 4, c* 76), 

a. 14 . 

(f) See p. 693, ante, 

(a) Marriage Act, 1S23 (4 Geo. 4, c. 76), s. 14. No oaution or security by 
bond or otherwise is required "of any person applying lor a marriage liowce 
(ihid., a 16). A dayman who makes a false affidavit in order to obtain a 
marriage It^oe is guilty of a onmlual offence {H* y, ChaT^man (1649), 2 Oitf. A 
Sk. 846), but cannot be punished for it in the ecclesiastical couxis (Phillinwrt 
T. AfacAow (1876), 1 P. B. 481). 
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entering of a caveat, signed by or on behalf of the person who enters 
it and etatiDg his place of residence and the ground of objection 
on which it is foonded (b). In that case no licence is to issue for 
the marriage until either the caveat or a copy thereof is trans- 
mitted to the judge out of whose office the licence is to issue, and 
he certifies to the registrar that he has examined into the matter 
of the caveat and is satisfied that it oughli not to obstruct the grant 
of the licence, or until the caveat is withdrawn by the person who 
entered it (c). 

1391. Where the church of a parish or the chapel of a ohapelry 
in which marriages have been usually solemnised is being rebuilt or 
is under repair, licences for the solemnisation of marri^es therein 
are to be deemed licences for the solemnisation of marriages in any 
place within the parish or chapelry licensed by the bishop for 
divine service during the rebuilding or repair, or, if no place is so 
licensed, in the church or chapel wherein marriages have been 
usually solemnised in any adjoining parish or chapelry (d). 

1392. If the marriage does not take place within three lunar (c) 
months after tlie grant of the licence, it is not to be solemnised, 
unless after due publication of banns, until a new licence has been 
obtained (/). 

1393. Where a marriage is solemnised by licence, the responsi- 
bility as to whether one of the parties dwells within the parish or 
district of the church or chapel in which it is proposed to be 
solemnised, and whether the marriage law is in other respects 
observed, rests with the bishop granting the licence, and not with 
the officiating minister ; and if a licence is produced to a minister 
directing or authorising the marriage of two persons in his church 
or chapel, he is required both by his canonical obedience and by the 
rights of the parties to solemnise the marriage according to the 
licence (tj). If from his knowledge of certain facts he takes the 
responsibility of refusing to solemnise the marriage in spite of the 
licence, he does so at his peril (/i). 

StTB-f^EOT. -j. — Registrar'* Certifiraln. 

1394. A marriage which might lawfully bo Holomnisod in a 
church or chapel after publication of banna 'may with the conneiU 


(b) Mf rriage Act, 1823 (4 Geo. 4, o. 70), «. 1 K 

(c) Ibid. 

id) Marriage Act, 1824 (5 Geo. 4, c. 32), e. 2. 

(e) 2 BL Com. 141 ; Peterborough {lUahop) v. Catesby (1607), Cro. Jac., 160, 
167 ; Laeon v. Hooper (1796), 6 Term Rop. 224. 

{/) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 19. 

(g) TucknUa y, Alexander (1803), 32 L. J. (cn.) 794, 806. 

Jhid, But it may turn out that the bishop was misled in granting the 
licence (ibid.). A clergyman who in aware that a statement in the licence 
as to the name or address of a party or otheiwise in not in accorrlanoe with the 
fact is justified in hesitating before he solemnises the marriage (Emng v. 
Wheatley (1814), 2Hag. Con. 175, pisr Lord Stowell (then Sir Wii-uam SooTT), 
at p. 185) : and a edergyman who solemnised a marriage under a licence 
obtained % a ^Ise oath that tho woman was of i^, when she eridently 
appeared not to be so, was severely teprimanded in the Court of Oh^noery 
(Millet r. Baum (1802), 7 Ves. 419). 
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of the miYiister of the church or chapel <i) be BolenoTiised in like 
manner witliout such puhliralion^ on delivery to the officiating 
minister of a certificate of the superintendent registrar of the 
district in which llie church or chapel is situate (/r), and also, if one 
of the persons resides in another district, of a certificate of the 
superintendent registrar of that district (0* 

The marriage must be solemnised wiiliin three calendar months 
after the date specified in such certificates as the date of entry of 
notice of the marriage in the marriage notice book of the district (m), 

Bub-Sect. 6. — Solemnisation of Marriage, 

1395. Marriage according to the rites of the Church of England 
is properly solemnised by a priest (w), but may be solomnised by a 
deacon (o). A clergyman cannot solemnise his own marriage (p). 

1396. Marriage must be solemnised between eight o’clock in the 
foren(»on and three o'clock in the afternoon, unless by special licence 
from the Archbishop of Canterbury (^). 


(*) MaiTiflg© aiid llngistnition Act* 1856 (19 & 20 Viet c. 119), a. 11. 

(Ac) Mairiugo Act, (6 A 7 Will. 4, c. 85), as. 1, 4, 16 ; and Death.** 

Hf'gintiatinn Act, 1867 (7 W^ill. 4 1 ViiJt. c. 2.‘), s. 66; Marriage and 

Kegiatration Act, 1856 (19 & 20 V'ict c. 119), hs. 4, 8, 11. For the foriu of ami 
the mode and conditions of obtaining the c^Ttiticiite, see title Husband and 
Wife ; and as to foigery of a certitioiito, see title (''kiminal Law and Pro- 
OEDUKK, Vol. IX., p. 746. A 8U|>ennloudont registrar has no pow«^r to grant 
a licence for a marriage in a church or chapel of the Church of England 
(Mairiitgo Act, 1866 (6 & 7 Will. 4, c. 85). 8. 1 1). 

(/) Mairiage Act, 1866 f6 & 7 W ill. 4, c. 85), 68. 4, 16. If one of the parties 
dwcllp in Scotland, the delivery’ of a coilifiente of the proclamation of banns in 
Scotland, under the hand of the sespion clerk of the parish in which the pro- 
clamation WU6 made, has the same validity for aothuiibirig llic fio1oinniwvti(ni of 
raarrittge as the production of a certificiitG of the Mipcnntendent n?jji-trar of 
the district in retVronce to n party reRiding in such distiict (Marriage and 
Hegipti iitioii Act, 1856 (19 A 26 V’ich c. 119), 8. 8). 

(tw) MuiTinge Act, 1866 (6 & 7 Will 4, c. 85), e. 15. 

( 7 i) R. V. Alilfis (1844), 10 CL & Fin. 634, U. L. ; Catherwood v. Caalon 
(1844), 13 hi & W. 261 ; JHt Moulin v. Uruitt (1860), 16 1. C. L. E. 212; 
Bmmtsh V. Ueamish (1861), 9 U. L. Cns. 274; Colhng v. Culling^ [1896] P. 116. 
If both partiet) knowingly and w’ilfuUy consent to or acquiesce in tne solemTiifia- 
tion of their marriage by a person who is not in holy orders, the marriage is 
void (Marria^ Act, 1826 (4 Ueo. 4, o. 76), s. 22), but it would be otherwise if 
lie pretended and was lielieved to be in holy orders (//««?&« v. Corri (1820), 2 
llag. Con. 280, 288; IL v. Mdlis, eupra, per Lord Campbell, at p. 784 ; per 
Ijord Lynijuurst, L.C., at p. M50 ; per Loid CorrEMiAM. at p, 906). A person 
who solemnises matrimony according to the rites of the Cfiurch, falsely pre- 
tending to be in hoi} orders, is liable to be convicD-d of felony if prosecuted 
within three years after the commission of the offence (Mairiage Act, 1826 
(4 Oeo. 76). 8. 21 ; R. v. Ellis (1888), 16 Cox. C. C. 4(i9). 

(o) /P. V. Ahl/i^f^ Si/pra^ffer Tindai., C.J., at p. 656 ; per Ixiitl ABrNOER, at 

L 748 ; per Lord LykdUI'KST, L.C., at pp. 859, 860; Cupe v. Earner (187^), 
AL 7 0. P. 396, WiLLES, J., at p. 403). 

(p) Beamish v. Rtctnish^ supra. 

(y) Marriage Act, 1823 (4 Oeo. 4, o. 76), ss. 20, 21, as amended by the 
Mati'iage Ant, 1886 (49 A 60 Viet,, c. 14), a. 1 ; Cauones Kcclesiastici (1888), 1. . 
A person who solei^i^nisee matnmony at any other time, unless by special licence 
from the Archbishop of Canterburv, is liable to be convicted of felony if 
nrOMouted within thm years after the commission of the off^oe (Uamage 
1823 (4 Geo. 4, e. 76), ft. 811 ; but the marriage so solemnised would tiot 
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1397. Marriage is directed by Statute to be sblemmsed in the 
presence of at least two witnesses besides tbe clergyman who 
performs the service (r). But in spite of this direction a marriage 
in the presence of only one such additional witness is not invalid («). 

1398. The actual marriage should take place in tbe body of the 
church, in the presence of the congregation, and the minister and 
tbe parties afterwards go up to the Lord's* table and the altar rails 
for the conclusion of the office (t). 

The essential parts of the ceremony are the reciprocal agreement 
of the parties to take each other for w^ded wife and wedded husband 
till parted by death, and the joining together of their bands, and 
the pronouncement by the clergyman that they are man and wife (a). 

The marriap:e ceremony is sometimes performed between persons 
who are already married to one another (b). 

Sub-Sect. 7, — Registratum and CertiJicateB of Marriage. 

1399. A clergyman, immediately after solemnising a marriage, 
must register in duplicate in two of the marriage register hooks 
furnished by the Kegistrar-General (c) tbe statutory ))artic*nlars 
relating to the inarriage(^) ; and each entry must be signed 


be void (see Catterall v. Sufeetman (1845), 1 Rob. Eccl. 301, per Dr. liUftlUNCJTOX, 
at p. 317). See also title CUIMIN.4.L Law .4XI> riJOCEDUKE, Vol. L\., p. 535. 

(r) Marriago Art, 1823 (4 Geo. 4, o. 76), h. 28. 

(e) JFing v. (1861), 2 Sw. & Tr. 278, 286. 

(^) Book of Ooriimoii Prayer (Kiibtics in Office of Afatrimoiiy) ; R. v. t/irt7ncs* 
(1850), 3 Car. S: Kir. 167,' 172, C. 0. K., per Aldkiison, B., at p. 177; 8<^e 
p. 694, anfr. But a marriage in the vo^try of the church ia vidiJ (IToi// v. 
Taylor (1861). 2 Sw. & Tr. 278, 286). The ceremony need not bo porformed 
during divitie service (Oanones Kc clrsiaHtici (1888), 1), 

(a) Ilarrnd v, Ifarrod (1854), 1 Iv. & J. 4, 15, 16 ; Rtamuh v. JUamish (1801), 
9 H. L. Cae. 27 1, 339. Noitluir the use of the language of the maniago 
flervice, nor observance of the directions of the rubric respecting the opening 
address to the congregation, nor the adjuration to tlio partK;^ as to confessing 
any lawful impediment to their union, nor the demand, ’Vho givoth this 
woman to be married b) tliLs man P nor tho putting of the ri«j< on the finger of 
the bride, nor the benediction, are absolutely essential to tho validity of tho 
marriage (Weld v. Ohamherlaine (1683), 2 Show. 300; Denmieh v. fjeamteh, 
eupra, y><pr WlLLBS, J., at pp. 329—331 ; per Lord Cami ukll, L.O., at p. 339). 
The giving awiw of the woman ia not essential {More v. More (1"41), 2 Atk. 
167, per Lord Hakdwickb, L.C., at p. 158); nor is tbtf rei^titiou by the parties 
of the words of the service essential (ITarnd v. Uarrod (1854), 1 K. & J. 4, per 
Lord Haiuebley (tben Pack \yooD, V.-C.), at p. 16). Theroforo deaf and 
dumb persons can legally be married (ibid.), 

(b) ritre v. Piere (1849), 2 11. L. Cas, 331, per Lord Campbeli., at pp. 354, 
384, 385 ; per Lord Cotteniiam, L.C., at p. 363 ; per Lord Brougham, at 
pp. 371 — 373, In cases where a ward of court has been married claudentincly 
the court always directs a second marriage {ibid,, per Lord Con’ENHAM, L.n., 
at p. 364). In such oases the woman is described by her maiden nam(3 {ibid., 
pp. 364, 386). As to the addition of the marriagt; sorvioe to a marriage con- 
tracted at a registry office, see title Husbavi) and Wife. The service), if road 
in a church or chapel of the Church of England, can only be read by a 
minister in holy orders (Marriage and Begistration Act, 1856(19 <$: 20 Vact. 
G. 119), a. 12). 

(e) Births and Deaths R^istration Act, 1836 (6 & 7 Will. 1,\-. ^6)t 30. See 

tide Httbhajo) AHU Wife. 

The particulars are to be inserted according to the form in Sohed. C 
o! Bir&s and Deaths Eegiairation Act, 1836 (6 A 7 Will. 4, c. 86) The 
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by tbft olergyman and by the parties nuurried and two 
witnesses («). 

1400. In the months of January, April, July, and October the 
minister of every church or chapel in which marriages may lawfully 
be solemnised is to make and deliver to the superintendent registrar 
of the district in which the church or chapel is situate, on durable 
materials, a true copy, certified under his hand, of all the entries of 
marriages in the register books kept by him since the last certificate ; 
and if no marriage has been entered therein since the last certificate, 
he is to certify the fact (/). 

1401* The marriage register books are to be kept safely until 
filled (g ) ; and, when they are filled, one copy is to be delivered to 
the superintendent registrar of the district, and the other is to be 
kept by the minister together with the registers of baptisms and 
burials of the parish or chapelry (h). 

1402. Where a licence authorising the publication of banns and 
solemnisation of marriages in a chapel for persons residing within 


clergyman may aak the parties married the several particulars required tc 
be registered as te the marriage {ihid.f b. 40), and any person who wilfully 
makes or causes to bo made, for the pui^^e of being inserted in the register, 
any false statement as to any of the particulars, is liable to the same penalties 
as u he wore guilty of perjury (ibid,, s. 41). But no penalties ore incurred by 
the olergyman if ho discovers an error in tne form or substance of the entry amc 
^ within one calendar month after the discovery, in the presence of the parties 
' married, or in case of their death or absence in the piTsence of the superinten- 
dent registrar and of two other credible witnesses, who attest the same, correct! 
the erroneous entry according to the truth of the case by entry in the margin 
without any alteration of the original entry, and signs the marginal entrj 
adding the date of the correotion (Forg©i 7 Act, 1K30 (11 Goo. 4 & 1 WiU. 4 
c, 66), s. 21; Birtlis and Deaths Eogistration Act, 1830 (6 & 7 Will. 4, c. 86) 
8. 44 ). In such v/dso he must make the like marginal entry, attested in lik< 
man nor, in the d 11 plicate marriage register book oaa in tbe certified copy of th< 
register book which he is required to make, or, if that copy has already bwn. 
made, he must make and deliver to the superintendent registrar of the district c 
separate certified copy of the original erroneous entry- and of the margina 
correotion therein made (Births and Deaths Begistration Act, 1836 (6 & ' 
WilL 4, 0. 86), B. 44). As to keeping a maniago register in the church 01 
chapel of an eztra-paroohial place, see Extra- rarochial Places Act, 1851 
(20 Viot. a 19b 8. 10). 

(e) Births and Deaths Begistaration Act, 1836 (6 & 7 Will. 4, o. 86), s. 31. Tbi 
number of the place of entry in each duplicate marriage register b^k is to b< 
the same A clergyman who refuses or without reasonable cause omib 

to register a marriage solemnised by him is liable to forfeit a sum not exceeding 
£60 jpfttcf., s. 42). 

(/) I bid.^ B. 33. The minister is to be paid 6d. for every entry contained ii 
a oertifi^ copy (Births and Deaths Begistration Act, 1S37 (7 Will. 4 A 1 TJet 
e. 22), 8. 27). 

Births and Deaths Begistration Act, 1836 (6 A 7 Will. 4, c. 86), a 33. I 
a mmister oa^esaly loses or injures a marria^ register book, or carelessly 
allows a marriago register book to be injured while in hia keeping, he is liabl< 
to forfeit a sum not exceeding £60 a. 42). As to utUawfolly destroying, 
defadng, v* injuringa marriage reguterlmk, or forging or frauduIentiyalb^C 
an entry or knowiufpy and unlawfully inaerting or permtta^ to lx 

inserted a false entry therein, or in a certified copy thereof, see title Obsmoui 
aud PaooBBiJwi, Tdl. iX., pp. 741, 742. 

(A) Births and Deaths Begistration Aotii 1836 (6 A 7 WiU 4, c. 3A' 
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a limitod distriot (i)is invoked, all rej^ters of marriages 8oIemnilMl9 
in the chapel under the lieencet vhiw are in the custody or posses* 
sion of the minister of the chapel, are to be forthwith transmitted 
to the incumbent or officiating minister of the parish church, and 
ore to be thenceforth preserved and dealt with in the same manner, 
and wUl be of the same force and validity for all purimses, as if 
they had been originally made and deposited with such incumbent 
or officiating minister (y). 

1403. Every miuister who has the custody for tho time being Of 
any marriage register book must at all reasonable times allow 
searches to be made of any such book and give a copy certified 
under his hand of any entry or entries in the same on payment of 
Is. for every search extending over not more than one year, and 
6d. additional for every additional year and 2«. 6d for every single 
certificate (k). 

SUB-SsOT. 8.— i^W. 

1404. In an ancient parish the minister can only demand, for 
publishing banns, giving certilicates of the publication of banns, 
and solemnising marriage, such fees, if any, as have been taken 
by immemorial custom in the parish (1), or have been settled 
for the parish by the Ohurch Building Commissioners, or by the 
Ecclesiastical Commissioners as their successors (m). In a new 
ecclesiastical parish he can demand such fees as have been duly 


(i) See pp. 607, eOH, ante^ * 

If) Mariiage Act, 1830 (6 & 7 Will. 4, o. 8D), a, 33. When tho incumbent or 
ofHnating minister of the parish church next tranninitH to the superintendent 
registrar copies of tho rogistors of murriages solemnised in tho paiisii church, he 
is to transmit therewith copies of the entiles made in the registers of marriages 
solemnised in the chapel subsequentl^r to tho date of tho last entry a copy 
whereof was transmitted to tho supenntendent rogisii^ar, and is also to transmit 
to the Buperinteudont registrar one copy of orery register book received by him 
of which no copy has boon already transmitted to the Bupeiin^ondent registrar, 
having ‘ t signed his name at tho foot of the last entry thci- n (iMfL), 

(fc) III . s. 35. The duty of Irf., which may be denoto<i by an adhesive stamp, 
cancellod uy tlio poi on bigning the copy or cxtiact boforo delivery thereof, is 
to be paid by the person itM^uiring the same on every certified copy or extract 
from any renter of marnnges, except a copy or extract furuisncd pursuant 
to and foi the puriKises of an Act of Parbameut or furnished to a general or 
supenn tending registrar under any general regulation, and (2) a copy or 
extract, for which the person giving tho same is not entitled to any ioe or reward 
^tamp Act, 1891 (64 k 53 Yiot. c. 39), ss. 1, 64, and schedule, Coj>y or Extract, 
Certid^d). As to knowingly and unlawfully giving a false certificate relating 
to a marriage, or certifying a writing to be a copy or extract fi om a man^iago 
register knowing the writing or the part of the register whereof a copy or 
extract is given to be false in any material particular, see titlo CaninrAL Law 
JLKD ritocBDTJKB, Vol. IX., pp. 636, 742. 

(I) Watson, Clergyman’s Law, 4th e<L, p. 586; St. T>avi4!$ (Bishop) r, 
Zifwy (1699), I lid. Uaym. 447, per Hott, O.J., nt p. 450 ; Patten y. Cwiiimtan 

K , 1 Lee, 387, per Sir Gboroe IjBB, at p 393. A foe cannot bo demanded 
» marriage of a parishioner which is fiKuemnisod in another parish (PatUu 
V. CoMsman, eupra). A customary mAningo foo must be of such a inodetSrte 
amount that, having regard to the ^en value of money, it ^uhl conceivably 
have beeh taken as of tight in tho reim of Bichnid I. ; otherwise it is bad lor 
rankness (Biyant t. (1868), Ta. K. 3 Q. B. 497, Ex. Ch.>. It innpt be a 
fixed sum, and cannot be of a varying amonnt (ibul, at p. 509' 

(la) Church Bnilding Act, 1819 (59 Oeo. 3,c. 131^, 11, 17. 18. 
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settled by the Church Building Commissioners, or the Ecclesiastical 
Commissioners, or the chancellor of the diocese (n). 

1405. When a bishop grants a licence for the publication of 
banns and solemnisation of marriages in a chapel for persons residing 
within a district limited in the licence, he may in the licence 
declare that the whole of the fees, dues, and emoluments on account 
of the solemnisation of marriages in the chapel, or such part thereof 
as is specified in the licence, shall be receivable by or for the 
minister and clerk of the chapel (o). 

1406. When on the pulling down, rebuilding, or repairing of a 
parish church the bishop orders that banns may be published and 
marriages solemnised in a consecrated chapel of the parish until 
the church is reopened for divine service, the fees in respect thereof 
are to be applied during that period as the bishop, with the consent 
of the incumbent of the parish, directs (p). 

Bub-8eoi\ 9. — Validity of Marriage, 

1407. If persons intending to be married according to the rites 
of the Church of England either (1) knowingly and wilfully inter- 
marry in any other place than a church or a public chapel in which 
banns may be lawfully published, unless by si^eeial licence from the 
Archbishop of Canterbury, or (2) knowingly and wilfully intermarry 
without due publication of banns {q) or a licence from a personhaving 
authority to grant it (r), or (3) knowingly and wilfully consent to 
•or acquiesce in the solomnisation of their marriage by a person not 
in holy orders, their marriage is null and void («). In other 


(n) Church miiUUng Act, 1819 (69 Goo. 3, c. 134), «8. 6, 11, 17. 18 ; New 
Parishes Act, 1843 (0 & 7 Viet. c. 37), s. 16; New Parishes Act, 1856 (19 & 20 
Viet. c. 104), 88. 11-14, 

(o) Marriage Aofc, 1836 (6 & 7 Will. 4, c. 86), b. 27. 

(p) Maniage C<»nfinnation Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 18), s. 2. 

(«/) Including no publication at all (fVrig/it v. Kiirood (1837), 1 Cui-t. 662, per 
6ir Hkrukut Jennmi, at pp. 672, 673). 

(r) half our v. Carpenter ^1810), 1 Phillim. 204. 

(tf) Marinngo Act, 1823 (4 Goo. 4, r. 70), s. 22 ; Wiltahirt v. Prince (183(5, 3 
Hag. Koc. 332; Tmigue v. Tongue (183(>), 1 Moo. P. 0. 0. 90; Brealy v. Aeed 
(1841), 2 Curt. 833; Ormey, Holloway (1847), 6 Notes of Oases, 207; Tooth v. 
7?am>u;( 1854),! Ecc,&Ad. 371 ; v. HW(1860), 30 L. J.(p. m.&A.)67; 

Wormald v. Neale (1868), 19 L. T, 93. Guilty knowledge and wilfulness on the 
part of one of tlie persons will not invalidate the man-iage unless the other 
participates in it (A, v. WroxUm {InhaldtanU) (1833), 4 B. & Ad. 640, 646; 
iVright V. Elwood (1836), 1 Curt. 49 j (1837), wid., 662; Dormer v. Williame 
(1838), 1 Curt. 870 ; UUmes v. Simnumfi (1868), L. B. 1 P. & D. 623 ; OompertM 
V. Km»U (1872), L. B. 13 Eq. , Templeton v. Tyree (1872), L. B. 2 P. & I). 
420; B. v. I\ay (1887), 16 Cox, 0. 0. 292). A marriage is valid although 
solemnised without either banns or licence, unless both parties were aware of the 
defect at the time of the ceremony {Orravee v. Greaves (1872), L. B. 2 P. & D. 
428), and although solemnised aft^ the expiration of three months from the 
last publioatiou of banna» if the parties did not wilfully intermairv with know- 
lodge that there had been no previous effective publication of oanns (JSf. v. 
Clarke (1807), 16 L. T* 429). ' A marriage by a person professiDg and believed 
bv the parties ter be in holy orders, though not so hi not, is valid (Chdard v. 
li’mder (1660), Cro. Elia, 776; Hawke v. (Sm (1820), 2 Hag. 0«i. 280,per Ii(^ 
Stowrix (then Sir Willtav Scop), at p. 288). As to oivu marriages, sea title 
Husband ato W*xfb. 
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cases irregalarity or a breach of the lav does not invalidate Ihe 
marriage (a). 

1408. After a marriage has been solemnised it is not necessary, 
in support of it, if it took place after publication of banns, to give 
any proof of the actual dwelling of the parties in the parishes or 
cha^lries wherein the banns were published, nor, if it took place 
by Ucenw, to give any proof that the usual place of abode of one of 
the puties for the space of fifteen days immediately before the 
granting of the licence was in the parish or chapelry where the 
marriage was solemnised ; and no evidence in either case is admis* 
Bible to prove the contrary in any suit respecting the validity of the 
marriage (b). 

Sect. 6 . — Churching of Women. 

1409. The churching of a woman is the first Church service 
which she attends after childbirth, and is her act of thanksgiving 
for her safe delivery (e). She is to come for its performance into 
the parish church (d) decently apparelled (c), and is to kneel down 
in the place accustomed or prescribed by the ordinary (/). If 
there is a communion it is convenient that she should partake of 
it (y). She is at the churching to offer the accustomed offering to 
the priest (/t). 


(a) Jt. r. Wrorlim (fn/iahitantg) (1833), 4 B. & Ad. ({40. C46; Wrighl v. Klwootl 
1 Curt. <19; GC2 ; Dormer v. lViIl4a7ns (1S38), 1 t^urt. 870; T^mplr- 

ion V. Tyrt'e (1872), L. K, 2 l\ & D. 420; /L v. (Uarke (1867), 16 L. T. 429^ 
Greams v. Grracfe (1872), L. 11. 2 P. & D. 423. A inarrinf^e of a ryiinor 
actually fiolomnificd without tho roquisito couBent (son p. 693, ante) i« valid (/f. 
V. Birmingham [JuhohitanU) (1828), 8 B. & C. 29). As to Bottling the property 
of the parties in such (uises, see title lIusUA'ND and Wife. 

(A) Marriogo Act, 1823 (4 Geo, 4, c. 76), s. 20; BichoUon y, Srjuire (IH09), 16 
Ves. 259, per Lord Eldon, L.C., at p. 261 ; llvUnsun v. Grant (1811), 18 Ves. 
289 ; Trte v. Quin (1812), 2 Phillim, 14; R. v. Jiiud (1813), Russ. & ^3% 253, 
C. 0. R. ; hiddear v. Faucit (1821), 3 Phillim. 580, 581 ; Jiay v, Sherv'<K>d (1836), 
1 Curt. 173, 193, 235. 

S Book of Ooiiimon Prayer {Rubric lieforo the Churching .f Women). 

The Church Building Acts and New Parishes Acts (sue note (•), n. 444, 
ante) make provision for thf performance of churchings in churches or chapels 
of distinct and separate parishes, district ])ari8he8, district chapel rios and con- 
solidated chapelnos (Church Building Act, 1818 (58 Geo. 3, c. 45), ss. 27 — 29 ; 
Church Building Act, 1819 (59 Geo. 3, c. 134), ea. 6. 11, 10, 17 ; Church Build- 
ing Act, 1822 (3 Geo. 4, c. 72), s. 12 ; CHiurch Building Act, 1651 (14 & 15 Viet. 
0. 97), 8. 17], in extri^- parochial plaocfs (Church Building Act, 1822 (3 Geo. 4, 
o. 72;, s. 18;, in churches or chapels with particular districts (Church Building 
Act, 1831 (1 & 2 Will. 4. c, 38), m. 10, 14); Church Building Act, 1840 (3 & 4 
Viet c- 60), 8. 18), in I'eel districts (New Parishes Act, 1843 (6 & 7 Vict. c. 37), 
88, 11, 13), and in churches of new parishes {ibid,, s. 15; New Parishes Act, 
1856 (19 & 20 Vict. c. 104), ss. 11, 12, 14. 16). 

[e) Book of Common Prayer (Rubric before the Churching of Women). In 
Shipden v. Redman (1622), Palm. 296, a diocesan order that a woman should 
come in a white veil to m churched was held to be enforceable as brung in 
aeoordanoe with ancient ecclesiastical custom. 

(/) Book of Common Prayer (Rubric before the (lurching of Wonien). 
tp) Ibid. (Rubric after tho Churching of Women). 

{hS Ibid, ; Naylor y. Sccti (1729), 2Xd. Baym. 1558. A*cu«tom that a fee 
shall be paid at the usual time of churching, whether the woman is actually 
churched or not, is void (Naylor y. Scotty mpra). In Poel districts (New 
Parishes Act, 1843 (6 A 7 Vict. c. 37}, s* 13), and in new paiiahes under the 
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Sbot. 7. — Vintation of the Sick, 

1410. Wiien any person is dangerously sick in a pariah, the 
minister or curate, on becoming aware thereof, is to resort to snoh 
person and give instruction and comfort according to the order of 
the Book of Common Prayer if he is not a preacher, or, if he is a 
preacher, as he thinks most needful and convenient (i)- A form of 
service for the purpose is provided in the Book of Common 
Prayer (fc). 

1411. Where a sick person who is unable to come to the choreb 
desires to receive the Communion, he must give timely notice to the 
minister, signifying how many there are to communicate with him, 
which must be three or at least two (Z), except that, on special 
request, the minister may communicate with him alone in time of 
the plague or other contagious disease, when no parishioners 
or neighbours can be got to communicate with him for fear of 
infection (m). 

Sect. 8. — Burial. 

1412. The Order or Office for the Burial of the Dead is to be said 
by a minister in holy orders (n) at the burial in consecrated ground 
of every person buried therein (o), except (1) where the person has 
died unbaptized (p) or excommunicate (5), or has laid violent 
hands upon himself (? ) ; (2) where any relative, friend, or legal 
ropre.sentativo having the charge of or being responsible for the 
burial of the deceased person gives the prescribed notice in writing 
that it is intended that the burial shall take place without the use 
of the Burial Office (») ; and (3) where, in a case in which the use of 


Now PttrishoB Actf«, and 1856 (6 jS’ 7 Viot. c. S7, 8. 15; 19 & 20 Viet. 
c. 10*1, 88. 1, 2, 14, 15) the minister is entiUtni to such fees for churchiugs a« are 
fixed for the jjarisli by the ehuncollo^ of the diocese in which it is situate (New 
Act, 18*16 (6 7 V'icjt., c, 37), 88. 13, 15). 

(i) Oanonos Ecclesiastici (16031, 67. 

(A:) Book of Common Praver (Order for the Visitation of the Sick). 

(/) Ibid. (Pubric before the ( ’ommurdon of tbo Sick). 

fw) Ibid. 

Book of Common Prayer (Rubric before the Order for the Bunal of the 
Dead); Johmum v. Friend (1860), 6 Jur. (n, 8.) 280; if^ood v. Headhigle^-ewm- 
Burley Burial Board, [1892] 1 (i, B. 713, p<T Lord CoLEKinaK, C.J., at p. 729, 

((;) As to burial in consecrated ground, see title Bukial and Cit£M:ATION, 
Vol. Ill,, pp. 404, 407 ei eeq,, 413, 416—466 ct «ey., 517 et 

(^) A person who has been baptized with water in the name of the Trinity by 
a diyftouting minister or by a lay person ia not within this exception (Kemp r. 
Wivkes (1809), 3 Phillim. 264; EscoU r. MasHn (1842), 4 Moo. P. 0. 0. 104; 
Kune V. Htmlow (1844), 3 Not^ of Cases, 272 ; Titchmanh y. Chapman (1844^ 
3 Notoe of Cases, 370). 

(j) Kemp V. Wicker, mtpra, per Sir JoOT Nioholl, at pp. 271, 272; see 
p. 539, ante. 

(r) That is to say, has put an end to his own life, being, at the time, of years 
of discretion and in bis senses (4 Bl. Com, 189 ; Cli/t ▼. Schwab (1846), 3 
C. B. 437, jper I’ollock, 03.,- at pp. 472 — 476; Bu/aur v, J^/euianal Life 
Assuraiios (1S58), 25 Beav. 599, 602). As to the burial of a person foaOd 
/do de ae» see title Btoial aku CiiEitfATioN. VoL III., pp. 421, 422. 

(i) Burial Lam Amendment Act, 1880 & 44 Wot. 6. 4t), s. 1, Sdhed. A. 

Xu such cases the burial may take piooe at the option of the person so hatipg 
the charge of or being responsible for the same, either without any rdigieos 
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the Burial Office is unlawful (0i or in which the relative, friendi^ or 
legal representative having the charge of or being responsible for 
the bunal so requests, the minister uses a service prescribed or 
approved by the ordinary, and consisting of prayers t^en from the 
Book of Common Prayer and portions of Holy Scripture (a). With 
these exceptions if a corpse entitled to burial (b) is brought for 
burial to a church or churchyard after couveniout notice hfiU 3 been 
given beforehand (c), the minister must not refuse or delay to bury 
it with the Burial Office (d). The relative, friend, or legal 
representative having the charge of or being responsible for the 
burial of a deceased person who has a right of interment in any 
unconsecrated ground vested in a burial authority or provided 
under on Act relating to burial is entitled, it he thinks fit, to have 
the burial performed therein with the Burial Office by any minister 
in holy orders who is willing to perform the same ; and no minister 
in holy orders is liable to any censure or penalty for using the 
Burial Office in any unconsecrated burial ground or cemetery, or 
part of a burial ground or cemetery, or in any building thereon, 
in any case in which, if it had been consecrated, he might have 
lawfully used that office (c). 

The Church Building Acts and New Parishes Acts (/) make 
provision for burials in distinct and separate parishes, district 
parishes, district chapolries, and consolidated chai)elries (/;), extra- 
parochial places (A), particular districts (f), and new ecclesiastical 
parishes {k). 

1413. 'I’he incumbent of an ecclesiastical parish is not bound to 
perform a funeral service before at, or after the cremation within 


Bervice op with such Christian and orderly rohgions service at the grave us he 
thinks fit ; and any one or more persons invited or anthorisod hy him so to do 
may conduct the service or take -part in any religious act thereat {ibid,, s. 6). 
See title Bukial and Crkmation, Vol, ITL, pp. 424—428. 

I t) See exception (Ih p. 710, ante, 

a) Burial Laws Amondmoiit Act, 1880 (43 & 44 Viet. c. 41 s. 18. 

b) See title Buwal and CiiKJtfATiON, Vol. IH., pp. 413- 41.7. 

c) Titchmarsh v. Chupmnv (1K44), 3 Notes of Cases, 370, 412, 410; Cooper v. 
Dodd (1850), 2 Bob. Eccl. 270. 

(d) Canones Eccleriasfioi (1G03), 68 ; see title Bukial and Ciusmation, 
Vol. III., p. 420. The jienalty for the ofifenoo is three months' suspension 
(Canciaies Ecoleakstici (1603), 68 ; Eecott v. Mmtin (1842), 4 Moo. P. 0. 0. 104; 
Nune V. Henslow (184|^), 3 Notes of Cases, 272 ; Cbqpcr v. Dodd, supra, at p. 283). 

(s) Burial Laws Amendment Act, 18^ (43 & 44 Viet. c. 41), s. 12. A 
minister cannot be compelled to perform any part of the Burial Service on 
unoonseorated ground [Eugg v. Kingsmill (1868), 5 Moo. P. 0. C. (w. 8.) 79, 89, 
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the ground of a burial authority of the retnainB of a parishioner 
or of a person dying in the parish. But if he refuses to do so, 
any other minister in holy orders, not being prohibited under 
ecclesiastical censure, may, with the permission of the bishop and 
at the request of the executor of the deceased person or of the 
burial authority or other person having charge of the cremation or 
interment of the cremalvsd remains, perform such service within 
the ground ( 1 ). 

1414. In the absence of custom no fee is by common law payable 
for burial (m), and in an ancient parish the minister and parish 
clerk and sexton can only demand and recover such burial fees (if 
any) as are payable therein by custom (n), or according to a table 
of fees duly fixed for tho parish (o). In churchyards elsewhere 
they may demand and recover such burial fees as have been 
lawfully fixed under statutory authority (p). 

1415. A minister must, as soon as possible after solemnising a 
buriiil, register it in the prescribed manner (q). 


(l) Ororaution Act, 1902 (2 Edw. 7, c. 8), 8. 1 1. Aft to cremation generally, see 
title BuRiAii AND Crkmation, Vol. III., pp. r»G8— 675. 

(7/1) Hurdeoux LanvaUer 1 Salk, David * r {Bi$hop) v, Lucy 

(l<)99), 1 Ld. Kaym. 447, IIoriT, G.J., at p. 450 ; ExvUr {Dtan and Chapter) 
Case (1707), I Ld. llfiym. 834 ; Andrews v. Cawihorne (1745), vVillos, 636, 539, n. 

{n) Gib. Cod. 462,453; Watson, Clergyman's Law, 4th ed., p. 585; 
Topsail V. Ferrers (1017), Ilob. 176; Burdvaur v. Lanrafler^ supra; St. David's 
\TliHhop) V, Lucy^ supra; Fxtter {Deari and Chapter) Case^ svitra ; Andrews y. 
Cawthorne^ supra. Seo also Arderson 7 . Wandswoiik Borough Council^ [1908] 
2 Ch. 81. 

(o) Soo next note, 

(;>) liy tho Church Building Act, 1819 (59 Goo. 3, c. 134), tho Church 
Building Commiseioiiors wore, and tho I*kjclesiastical Commissioners (see Church 
Building CoininissionorB (Transfer of Powers) Act. 1866 (19 & 20 Viet. c. 55) ) 
are, empowered to mottle a table of fees for any parish with the consent of the 
vostry or Bolect vestry or persons exorcising the powers of vestry in the parish 
and of the bishop of the diocese (C^hurch Building Act. 1819 (69 Goo, 3, c. 134), 
8. 11). and for any consolidated cWpelry or extm-parochial place or any district 
chapel ry or |)arociiial chapelry in which a church or chapel has been built or 
appropriated imdcr the provisions of that Act or of the Church Building Act, 
1818 (68 Geo, 3, c. 46), and apparently of later Church Building Acte (see 
Churou Building Act. 1845 (8 & 9 Viet. 0 . 70). s. 26). with the consent of the 
bishop of the diocese (Churen Building Act, 1819 (59 Geo. 3, c. 134), ss. 6, 11) ; 
and the table is to be registered in the registry of the diocese (ibid., s. 18), 
and the fees so hxed may be demanded and recovered in like manner as ancient 
legal fees of tho same nature (ibid., ss. 6, 11, 17), And by the New Parishes 
Act, 1843 (6 A 7 Viet, a 37), s. 16 (extended by the Now Parishes Act, 1856 
(19 & 20 Yict. 0 . 104), 68. 1, 2, 11 — 15), such fees are authorised to be demanded 
and recovered in any new parish under those Acts as are fixed by the chancellor 
of the diocese in which it is situate. See further title Burial and Cebmation, 
VoL III., pp. 428—432, As to tho foes on burials in a burial ground provided 
by a burial authority, see title Burial and Cremation. Vol. III.,pp. 479— 
483 ,* and as to the foes on burials in a cemetery under the ij^blio Health (luter- 
menta ) A 6t, 1879 (42 & 43 Viot. 0 . 31). see title Burial and Cremation, 
Vol. nZ-f p* 510. As to the appointment and stipend of chaplains of cemeteries 
provided under the Cemeteries Clauses Act, 1847 (10 & 11 Viot. 0 . 66), see 
pp. 649, 660, anfcT and title Burul and Cremation, Vol. HI., p. 618. 

(f) OanonesEcolesiastici (1603). 70; ParochiadJ^gistersAot, 1812 (52Geo. S, 
e. 146). ss. 1—4 ; see title Bueul ^ Obsmatiok, Vol. III., pp. 656--661 
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Part VI. — Property of the Church of 
England. 

Sect. 1, — Characterigtics of Ecclesiagtical Property, 

1416. The existence of property capable of recognition by a 
court of law presupposes the existence of a person recognised by the 
law and of some legal right vested in such person, either of a 
corporeal or of an incorporeal nature (a). 

Where the relations existing between such recognised person and 
such legal right arise out of or have relation to a Church {ecdegidl) 
regarded as an organism distinct from the individual members 
composing it (h), the property is regarded as ecclesiastical property. 

Accordingly, where property is appropriated for use only m 
connection with or for the benefit of a Church, or is appro- 
priated for use only by or for the benefit of officers or members of 
a Church as such (c), or is held for a spiritual purpose (h) in 
connection with a Church, or is owned by any person in the 
capacity of a representative of a Church {d), such property is called 
ecclesiastical property (e). 

1417. The recognition by the law and the legal characteristics of 
the persons wlio own property on behalf of the Church of England, 
and the ecclesiastical characteristics of tho property wliich is owned 
for use by or for the benefit of officers or members of that Churcli 
as such, have to a great extent arisen out of and now depend on the 
parochial system, and can best be realised by reference to the stages 
of the growtli of that system. 


(a) Property may denote tho thing to which a person stands in a certain 
relation, and also the relation in which tho person stands to tho thing 
Earmhaw-Wall^ [1894] 3 Ch. 166). 

{h) Those distinctions are illustrated by the decision of the tlouso of Lords in 
Westminster Corporatv^n v. St Georye'a^ Ifanovcr Square :Uit and Ohvrch* 
wardens) (1910), 27 T. L. E. 327, rovoraing the decision of tho Court of Appeal, 
Ch. 692, C. A., and approving the dissentient judgment of Buoki.j.y, 
/Wrf., at p. Cll). Tho money there in question was U> be npplied “ for 
the benefit of such parish as the vestry of such parish shall direct,’* Buculky, 
L.J., pointed out that there is a diflerence between* a trust for a ]farochial 
charity and a trust for persons residing in a parish, and it was lield that the 
properly, having been bought with church money, was vested in tho rector and 
churchwardens in thofr eccbjsiastical capacity, and did not pfiss U> tho borough 
council under the London Government Act, 1899 (02 & 03 Viet. C. 14). _ 

(c) Even though the benefit to the members of a Uhurch is of a tompfjral natiiro, 
yet if they derive it as members of the Church, tho property is ecclosiastical 
property (lie Perry Ahnshouses, Re Rosses Charity^ [1899] 1 Oh- 21, C. A ). 

(d) Where land is owned by a person in his ooch*sinHt trial capacity, it iseoclosi- 
astical property, although it neea not necessarily npjili'rHl to an ecclesiastical 
purpose (Westmvister VarporfUim v. St. Oeorye's, Hanover Square, supra). But 
where land bought with money representing part of tho endowment of a rectory 
is conveyed to the rector, but not in hie capacity os rector, it may cease to oe 
eoclesiastical property (Power v. Jfanis, [1901] 2 Ch. 487V 

(e\ Those oharaoteristics of ecclesiastical property are oase<| on those eet out 
in me definition clause as characterising an ecclesiastical charity in the Xiooal 
Oovemment Act, 1894 (56 A 57 Tict. o. 78), s. 75 (2), by which that Act and ^ 
Lmdon Gtovemment Act, 1899 (62 k 63 Vict. o. 14), s. 23, distinguidu charities 
which, being ecclesiastical, are not to be transferred to the local authority from 
Uwee which, not bring ecclesissticaly are so ^mBrimed (see note (c), p.^ 865, enls). 
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Daring the earlier el^efi, while the Church still retained a 
missionary character (/), the predominant characteristic of such 
ecclesiastical property was that it was dedicated to God or to the 
service of God. The persons who held the immediate possession of 
such property (g) held it only in a representative capacity and 
usually as property held as a common fund on behalf of all who 
were working together fSr the common cause. In most districts 
the ministrations of the Church were provided either by regular clergy 
working from and under the control of the monastery or abbey to 
which they belonged, or by secular clergy working from a diocesan 
centre under the control of the bishop, who had his seat there (fc). 
In the former case the immediate possession and control of the 
property wore as a rule vested in the abbot in his representative 
capacity ; in tlie latter case tho immediate possession and control of 
the property were vested in the bishop (i) as the representative of 
the jyarochia or mother church, and he awarded such stipend as he 
thought fit to tine clergy working under him (A). 

Gradually, as more churches were built, the ministrations of the 
Church became more localised, and partly by the deliberate acts of 
tlie bishop and those serving under him, partly by the allocation by 


(/) Ab Ohristiaiiity eproatl in Englnud the represoiitntives of the Clinrch 
acquired property for occlesiastical purposes, in part by succession to the 
toin])lo 8 formerly occxipiod and customary pavmonts formerly received by the 
lieathon pri^^^^t-s, in part by voluntai-y eifts, and in part b}" payments based on tho 
ordinancos of the (church (Bede’s iSpclosiasMcal History of I ’ngland, Vol. I., 
})p. 30, 32 ; liingard’s History of England, Vol. I., p. 201 ; [ludcian and Stubbs, 
CV)unciLs and Ecclesiastical Documents (relating to (Heat Britain and Ireland), 
V<»1. I., p. 37). 

(rj) The moans by which the Boman law gave elTect to gifts of property for 
tho ^neJit of the Church without requiring that tho ])roperty should be vostod 
in some person capnhlo of owning it (hoc note ( 9 ), p. 357, a/de), are not recopused 
by the law of England, but in tho period from the introdnetion of Christianity 
into Britain until tlie Conquest there wore frequent instances of gifts being 
dedii aUnl 10 pious uses without any more specific statement as to their owner- 
ship than that they were the property of “ the Church ” or “ dcxlicated to God,” 
and 80 long as the bishop and clergv of a diocese worked from a contre and wore 
sustained fi'om a common fund, nnS the regular clergy held no other property^ 
than that which belonged to their ordor in common, such a statement as to 
ownership practically sufficed, the bishop or abbot, as the cose might be, being 
in elTeotivo control, and being Inm^lf precluded from selling Church property 
(see not© ( 1 ), w/ra), but os the division of the parochia into several ^mrishes grew, 
and palish churches were separately ondowed, the necessity, or at lea^ the 
expeaiency, arose of vesting the endowment in some person reoogn^d by the 
law capable of securing it os a reward for the spiritual care of the inhabitants 
for ever (1 Bl. Com. 409). 

(h) See note (a), p* 442, anfe. For the fixat six or seven centuries the paroMa 
was the diocese or episcopal district wherein the bishop and hie clergy lived 
together at the cathedral church, and all tithes and oblations were brought into 
a common fund for the support of the bishop and his college of priests and 
deacons and for the repair and oniameuts of the church, and for other suitable 
works of picfty and charity, ao that before the distribution into pariahes all 
tithes, offerings, and ecclesiastical profits whatever belonged to the birixop and 
his clergy for pious uses, and Iw their original nature could not be in thenands 
ei anyjayman or^be employea to any secular purpose (Bum, EoolesissticcJ 
1 Uw,Tol. I„ p* 66 ). 

Coundl oi OhBlBea» oteoBs 7 (816 a J).)* " That ndther biriliopB nor Aboti 
sell any idimndk and 0tal>b«» OcnmcilB and BmIs- 

abdtfinnl Boommis, Vol. IXL, p* 582. 

(k) Oonneil of ChelBea,* tianse lU 
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the xDonasierus oi partioolar ^istriets to bo oarrad by individwd 
members of ibeir number, and putly b; agreement 'between greet 
nobles and ecclesiastical authorities, smaller eoolesiastieal distriobi 
were formed and the parochial s;fstem was evolved^ (Q. The evolu* 
tion of this system naturally varied with the variation of the forces 
which evolved it, but certain rules which are known to have been 
more or less generally enforced at diderept stages of this evolution 
may be usefully stated as an assistance to forming a true view of 
the growth of the existing system, and of its characteristics as 
finally evolved. 


asnr. K 


(dBiUfie- 

ibLStteii 


1418. The ordinances of the Church provided (1) that although OoTeming 
any subject might, so far as the mere building went, erect a church P«»^ciples, 
or chapel, yet until consecration by the bishop of the diocese the 
building could not be used without licence of the bishop for the 
celebration of the sacraments {m), nor was it recognised as a church 
in any legal sense, and (2) that the building should not be consecrated 
as a church until a competent endowment was made for the priest 
and that this competent endowment should include the assignment 
of a l)ouse and glebe. The effect of these rules was that no person 
or body(7i) could consistently with the law of the Church erect any 
new church with rights of buryingand christening without obtaining 
the sanction of the bishop and satisfying him as to the endowment. 


1419. A bishop was not at liberty to invade the territory assigned foundation 
to a monastery or religious house, nor the parochiu oi another churches, 
diocese, but witliin the limits of his own jiarodda was as imivoiml 
incumbent in a position to allot any particular district within his 
jurisdiction to be served by one cleric as incumbent and to assign 
to him as incumbmt such slipead as he thought fit (o). 


fj) 1 Bl. Com. 1 1 1 , 1 1 2, 1 13. The statement that the lords obliged all the tenants 
upon their demesnes to appropriate their tithes to an officjatirig minister instead 
of leaving them at liberty to distribute them among the Vv t-gy of the diocese 
in general, and that the tract of land the tithes whereof were so appropriated 
formed a distinct parish, requires qualification, since such liberty, if it ever 
existed, had in general ceased before the parish was formed. A statement 
which would probably be more generally applicable is that when a great lord 
founded a church the boundaries of the district alloogted as that in which the 
duties should bo jierfomod and the fees and tithes should be received usually 
lollowed the boundai-ies of the area in which the founder held sway, whether as 
the lord of a hundred or of one or more manors. Such an allocation was not 
arbitrary, inasmuch aa it was in gcueiul made with the assent of the bishop 
(Lord Selbome's Ancient Facts and Fictions conceniing OhuTches and Tithes, 
pp. 30^0—314). 

(m) The test whether a building is a church or not is, *^Is it of right that 
the sacraments are administered there ? ” (2 Co. Inst. 3G3). 

(«) Even the religious houses were bound by this rule (Bum, Ecclesiastical 
Law, ToL L, p. 322). 

(o) The discretion thim given to the bishop became in tune qualified by rules 
providing for the division of the emoluments arising iu a particular oistridt 
between the churdb of the district and the mother chutob, and the ptinoiples 
koveming such division recognised a distinction between the more important 
and less important of the district chupehes. Thus the Iftws of Kitm lE^gar 
provided U there be any thane who on his hoc laud has a ,™ttrch at 
Which there is a burial pUce, lot him gty# the ihiid part of his oim Iwd to his 
chtbroh. Zf may one havh a church at vrhieli there is not a then d 
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Ecclbsiastioal Law* 

The King and anyone by the King's licencei and by the general 
custom of the realm any bishop, earl, or baron, without the King’s 
licence, might, with the assent of the bishop, build a church or 
chapel (j/) and provide a permanent endowment, and before the 
Statutes of Mortmain (q) might appropriate the endowment and 
right of patronage to any spiritual corporation ; while, if no appro- 
priation were made, the church after consecration was recognised 
witli full rights by the law throughout the district in which the 
incumbent (r) had the cure of souls, and the incumbent was recog- 
nised as owning the endowment in his spiritual capacity, with 
perpetual succession to his successors in the incumbency (s). 

A monastery or other ecclesiastical house founded by the King 
was exempt from all other ecclesiastical jurisdiction, and was 
entitled within the limits assigned by its grants to enforce its own 
rights of property. It was therefore in a position to allot any 
particular district within its jurisdiction to be served by one cleric 
and to assign to him such stipend as it thought fit (0, and in this 
manner as well as by appropriations the interests in the 

xniefico both temporal and spiritual were annexed to the religious 
house (a), tlio duties being performed by members of the house or 
by stipendiary curates who w'ere at first removable at pleasure, but 
later became regularly endowed vicars (/>). 

In other cases a religious house with the assent of the King and 
bishop might receive an appropriation in temporalihus only, that is, 
terTi})oral interests only, such as tithes or patronage, were conveyed, 
a*nd the cure of souls resided in an endowed perpetual curate or 
vicar (c), who was instituted by the bishop. 

In these various ways the major part of the country was by 


tho i\iiio purtH let him give to bis priest what ho will and let everj'^ rhui-ch-soot 
go in tho old miiKstor according to every froo hearth** (Thorjw, Ancient Laws 
and Institules of Ltigland, p. 111). Subject to such qualifications the bishop 
hid power to divide oil from Ids jHirochia such portions as ho thought fit to be 
sorvf'd as Sfijiarate parishes (Council of Chelsea, Hoddan and Stubbe, Councils 
and Kf'clcsiiistical llocuinents, Vol, III., p. 682). 

(р) iJurn, Kcclosiastical Law, Vol. I., p. ;J21. 

(7) title Ebai, Pkopehty and Cuattels Rp:al. 

(r) As to the word “ incumbont,’’ eoe p. 451, and note (*), p. 660, ante. 

(«) 3 Co. Inst. 201, 202. 

{t) Such a cleric had no poiticular interest in the profits, because he was a 
moro nominee of the monastery {Jones v. FAlis (1828), 2 Y. & J. 265 ; Oreenelade 
V. Parhy (1868). L. R. 3 Q. B. 421. 420). * 

(o) Burn, Ecclesiastical Law, 8th od., Vol. I., p. 66, n, 

(h) By stnt. (1402) 4 Hen. 4, c. 12, the raonastories were compelled to appoint 
a secular pprson, not a inemhor id their house, and not removable at pleasure 
and sufficiently endowed (dreenelade v. Darby, supra). See stat. (1301) 16 
Ric. 2, c. 6 ; stat. (1402) 4 Hen. 4, c. 12). 

(с) As to the meaning of “ curate.” see note (f), p. 560, ante; as to ** vicar,” 
see p, 661, ante, p. 1 IS, poet. Sometimes the rectorj’’ belonged to a monastery 
under such circumstances as to exempt it from stat. [1402) 4 Hen. 4, c. 12, 
and it appointed a curate who had no endowment, and beiore the Reformation no 
possession beyond that which Was rei|uired for tho fulfilment of his duties. 
After the ReformaUoa the lay impropriator was compelled to appoint a curate 
whom the ordinary could not change capriciously and who became to a certain 
eactent perpetual {Grecnslade v* Doj hy, supro). As to whether a perpetual curate 
can be said to have an estate in ft « in right of his church, see Doe d. Richardson 
v. Thomas (1830), 1 Per. & JDav. 678). 
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aboat the end of the thirteenth centnry divided into parishes, but 
some lands were never united to any ancient {parish ; and in respect 
of these lands the King, as supreme ecclesiasncal head, was entitled 
to the ecclesiastical emoluments in trust that he should distribute 
them for the good of the Church (rf), 

1420. Before the division into parishes, while the property of 
the parochia or of the monastery was slill treated as a common 
fund, the bishop or abbot was recognised in his representative 
capacity as the owner of the property of the whole parochia or of 
the monastery, and was precluded from alienating it ; and as the 
division into parishes (c) proceeded a need arose for some person 
who might be similarly recognised in a representative capacity as 
the owner of the property allotted to each parish. Accordingly, 
the law recognised that not only was the bishop in his spiritual 
capacity a corporation having perpetual succession, but that in 
respect of every parish a person might be recognised as the 
parochianus, or person who should in his representative capacity be 
a corporation capable of preserving the original endowment for his 
successors in perpetuity (/). 

1421. The determination of the question who is the person thus 
I'ecognised as parson in each particular parish depends on the 
question whether the benefice has been appropriated or impro- 
priated, and on the nature of the aiipropriation or impropriation. 
Where a benefice lias been annexed to the perpetual use of soma 
spiritual corporation, either solo or aggregate, being the patron of 
the living wliich was bound to provide for the cure of souls within 
the parish, the benefice is said to have been appropriated, and the 
appropriators are i ecognisod aa the parson or rector of the parish (r/). 

1422. Where a benefice is in lay hands it is said to bo impropriate, 
and the lay rector is said to bo the impropriator. AVheuever the 
improprisilor was a Ijiyman (Ji) it was essential that some spiritual 
person should be appointed to liavo tbe cure of sou^^, and in many 
cases where the benefice was appropriated to a spiritual corporation 
the actual cure of souls was intrusted to one individual, who 
officiated in the place of the parson and received some portion 
of the emoluments. ^ Where one thus liolils a spiritual office 
under the parson as officiating in his place or stead ho is called 
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, 1 Bl. Com. 112? 2 Co, Inst. 647. 

(ej A parish is that circuit of fi^ruund which is comiiiiitod to the char^^ onft 
parson or vicar or other minister haviriir cur© of souls thorem (Selden's lii-sLorv of 
Tithes, p. 260 ; and see p. 442, ante). The fact that tho vicar of a jwrish ro» 
the vicarial tithe of a chapeliy, and that tho inhabitants in the chaptliy um- in 
the habit of being mairied in the parish chuich, is almost conclusive fniti no© 
that the chapeliy is part of the parish (iff* SarMach School and ALtnehvae^ 
Foundation^ t. ^ewe {Earl), [1901] 2 Ch. ilH). 

(/) As to the word “ pai-son,” seo note (A?), p. 560, ante, 
la) See also note (nb p. 561, ante. 

(a; No layman could have cure of souls, and tho granting of a beuefioe to a 
lajxnan was against tbe law of tho chur^, at least after year 1200 a.i>. 
(see 1 Ck^ Inst. 641), and probably before that date ; but grants were in fact 
in some cases made, and were confirmed by statute, and after the dissolution 
the monastexiee a great number of the rectorich h had been appropriated to 
the monasteries were granted to laymen and so bi^came impiopriata. 
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a vicar* and his office is called a vicarage (i). The anolaments of 
a vicar usually consist of the house held by the person officiating 
as vicar, called the vicarage, and a part of the emoluments 
of the benehce in kind, called the small or vicarial tithes (k), and 
may include a part of the great tithes and also of the glebe (t). 
The same grounds existing for such recognition as exist in the case 
of a rector, the lav also Recognises the vicar as a corporation, and 
be and his successors are the owners in perpetuity of such portions 
of the property as appertain to his office, including as a rule such 
property in the churchyard as is necessary for the performance of his 
ecclesiastical duty, and the site and fabric of the church, excepting 
the chancel, which appertains to and is owned by the rector. 

1423. In tho case of an impropriate rectory^ that portion of the 
ondowment which is owned by the lay rector for other than 
spiritual purposes is not ecclesiaBtical property (0» but where a 
benefice is appropriate the endowment as a whole, and where a 
benefice is impropriate that part of the endowment which forms 
the emoluments of the vicar, or is otherwise owned for spiritual 
jiurpoBes, is ecclesiastical j)roperty, and where a benefice is impro- 
priate, if the owner entitled in fee simple to the rectory or tithes is 
willing to restore the tithes, glebe, and other rectorial rights, the 
vicarage may be converted into a rectory (in), and the tithes and 
glebe restored will thereupon be ecclesiastical property again. The 
ecclesiastical proj^erty owned in connection with a parish thus 
usually includes : (1) The church and churchyard ; (2) the tithes, 
I'^ctorial or vicarial, as the case may be ; (3) the parsonage house 
and glebe (n). 

Hbct. 2 - — Property Ecclesiastical in its Nature. 

Sua^SECT. 1 , — Cotifecraicd Churches and Churchyards. 

1424. The property owned for the benefit of the Church of 
England which is most directly ecclesiastical in its nature is that 
which by an act of consecration has been set aside for ever to 

(i) Bum, Ecdesiastical Law, Vol. IV., p. 9 ; see also p. 561, ante. In some 
oases a vioarago may be oonyertod into a rectory upon a suiTonder of the great 
tithe by the impropnator (see infra), 

{h) See p. 743, 

\l) Although tne eoolesiastical pm^erty of the monasteries, which on their 
dissolution was granted to non-eoolesiastical persons, and« became impropriate, 
was to he held oy the new owners as it was held by the relimous house from 
which it was transferred, yet in fact tho impropriations in the hands of laymen 
became inberitanoee of a merely temporal nature entirely freed frcmi any 
iqpmtual ynrisdiotion. See p. 801, post, 

(la) Church Building Act. 1822 (3 Geo. 4, o. 72). s. 13. The Boolesisstic&l 
Conittiifisioners may dir^t the conversion to be xn^e either for a parish or a 
separate division of a pmsh where a proportion of the tithe and glebe satislactoxy 
t > thorn is restored (ibid.), 

. (a) Eveiy archbmop and bishop is bound as far as in him lieth to procure a 
iruo note emd terrier of all the gl§bes, lands, meadows, gardens, orchards, honSes, 
stocks, implements, tenexhents and portions of tithes lying out of ^eir parishes 
whidi belong to porsonago or ricarage or rural pre^nd within his cUooesa 
to be taken by the view of honest men in oven* parish appointed by the bishop, 
thereof the f^oii is to be one, laid up in the bishop’s r^istry, thsie te 
ler a psrpetuaji memorial tkersti:(C^onf (2603), 87). 
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sacred oses^ and the most imnortant part of such property, 

that which is most essential for the due performance of tiii 

ministrations of the Church, consists of the churches and church- 

yards which belong to, or are used in connection with, the parishes 

to which they appertain. ^ Z?!J®*** 

As a buildmg does not become a church in the eye of the law until of , 

it is consecrated, a church must be so set aside before it can become coamAMD. 
the church of a separate parish (o). There is no corresponding 
necessity for the consecration of a churchyard (p), but the practice 
of consecrating a churchyard in connection with every parish 
church has become so general that a consecrated church and 
churchyard have come to be regarded as requisite for the complete 
performance of the offices of &e Church in a parish, and as the 
natural centre and basis of the parochial organisation. 

(L) Acquisition of Churches and Churchyards^ 

1425. A building intended for use as a church or chapel may be Aoqubltlon 
erected by anyone (q), and may, with the consent of the bishop, be *>* 
used for divine service and the administration of Bacniments, but 
the law does not take notice of such a building as a church or chapel 
of the Church of England until it has been consecrated by the 
bishop (?•). The right of the bishop to give or withhold his sanction 
to the foundation of a church, and to consecrate or to refuse to 
consecrate a building erected for that purpose, is absolute (s). 


fo) Buna, EcolesiuMtical Law, VoL I., p. 323. • 

( p) The provision of a churcliyRnl was never recpiirod as an essential pro- 
limmary to the erection of a church, the practice in England having lK)eii to 
bury personflof pre-eminent sanctity <»f life in the church, and to bury persons of 
less memorable merit in inoloscd plucos not connected with the church, but after 
the year 750 A.D. the practice arose of carefully inclosing a space of ground adjoin- 
ing "the church and consecrating it and appropriating it to tho burial of those 
who had been entitled to atteud divine service in the church {Qilhert v. Buzzard 
and Boyer (1621), 2 Hag. Con. 333, 3-13), and when this practice became general 
it was recognised that every parishioner had a right to be br iod in the <3inrch- 
yard without payment for the ground occupied or for the performance of the 
office (Bum, Eccleskstical T^aw, Vol. L, p. 257). Evon when it is proposed to 
erect on a part of tho churchyard w hich has not been consecrated, tbero is juris- 
diction to grant n faculty authorising the erection {Re Holy Trinity, HoxrUm 
(1909), 25 T. L. 11. 570). 

(tf) ^ constitution of Othp it was provided * that all cathedral, con- 
ventual, and parochial churches then built and the walls thereof perfected 
were to be consecrate within two years, and that it was to be so done within 
the like time in all churches thereafter to l>e built under penalty that tecy 
should be interdicted from tho solemnities of the mfiss until consecrate unloHs 
they be esicused for some reasonable catise (Burn, Ecclesiastical Law, Yol. I., 
p. 321), and on the principle that omnia prammuntur rite me acta it may 
therefore fairlv be inferred that all ancient parochial churches have lieon duly 
eonsoerated. I'he loot that the sacraments have not been admtnisierod in a 
chapel thus affords strong ground for thinking that it is a chapel of ease and 
not a muochial chapohy (Carr v. Ulo^n (1850), 5 Exch. 69). 

(r) Within the limits of the possesaicmS Qf a religious house which was exempt 
from eedesiastacal jurisdiciion anyone with the aas^i of eu<^ religious house 
might erect a ehuron or chapel, and outefde such limits any bishop, earl, ot baron 
might met a ^iirch or chapel with fullr^ts (Bum, Ecoleaiastical Law, Yol. 1., 
p. 321). 

(i) Even if theincumbeni of the exialing church of the parish ^|#ots to the 
eomieoration of another biiilding the bishop may ovoiaiile his ohjemon (Win^ 
shMkr (Bishop) t. Buffg (1S68X £. B. 2 A. A E. 247}. !nie bishop% di^retionary 
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Whore the building is conBecrated bb a charch, the ohuroh bo 
founded (f) includes the cure of souls and the rights attached 
within the district assigned to it^ and will continue to exist in the 
eye of the law as a church, even though the material building is 
destroyed (w), and the body corporate which has been endowed in 
respect of it will remain in possession of the endowment {x). 

The bishop before consecrating a church is bound to ascertain 
that a competent endowment, including a manse and glebe, has been 
provided, and accordingly it is uccessary before commencing to build 
a church to obtain the bishop’s approval of the site, plans, and 
endowment, so as to secure that, when the church is finished, the 
bishop will be willing to consecrate it (a). 

1426 . After the end of the thirteenth century the realm having, 
as stated (6), become divided into parishes and extra-parochial 
places, the foundation of churches according to the ancient manner 
ceased, and churches and chapels were thenceforth acquired and 
consecrated eiilier (1) for the purpose of replacing existing 
churches (c), or of making better provision for the cure of souls in 
existing parishes or extra-parochial places ; or (2) in connection 
with some alteration in tho boundaries of existing parishes or 


powi'i- tx) refuHe roriMecration could not bo dofoatod by the action of the religious 
houfl<’8 (Burn, I'lccJosiaNf i»'al Law, Vol. L, p. 322), 

(t) A chapel oro<‘.ted for tho private use of a lord of a manor and his sorvante 
Hjrul tenants, even tliough consecrated and used on exceptional occ^isions for 
baptisms and other officos oxcopling burial, is not necessarily to be regarded us 
a parochial chapel {NeviH v. Studdy (1906), 91 L. T. 391). 

(m) It was fcruiorly thought that tho material building would if it were 

i >ollutod or nl)Holutoly destroyed require reconReemtion (Bum, Ecclesiastical 
jaw, Vol. I., ]i. 330 ; liaUtscomhe v. b!re (1803), 7 L. T. 607 ; Turner v. IJauwell 
( Rector (t(\) (1812), 1 Notes of Cases, 3CvH), but these cases have been doubted, and 
it has been said that even the material building will not require reconsecration 
if it is retmilfr on the Bruno foundations ; or at least this will he so when the 
oflieos (jf tho ehurvdi have continiiouKly been porfonned, and what reinaiuod of 
the building has remained subject to the jurisdiction of the ordinary [Parker v. 
Leach (1800). L. K 1 l\ C. 312). 

(x) Where a church was thus founded with full rights throughout a defined 
district under the charge of one incumbent, Ibe district became a parish and the 
churcli became the pariidi church (see p. 442, ante). 

(a) The ancient luunner of founding a church was that ou tho founder applying 
to tho bishop and receiving hie sanction, the bishop or his oommissiouors setup 
a cross and set forth the grviund whore tho church was to be built, and when 
the ehiirch was fiuishod and endowed tho bishop consocratt^ it (Burn, Ecclesias- 
tical Law, Vol. I., p. 323). 

S Soe p, 717, ante. 

Wherfl a church had been consecrated and used l«u twelve years for 
divine 'worship in nlaco of an ancient chapel which had fallen into decay, it 
was hold that although christenings and l»urialR were still performed in the 
chapel, tho new church had boc<irae de facto the church of tho parish, for the 
pui^ose of tho Act I'equii’ing notices to bo affixed to the door before the commence- 
ment of aervioe (Ormerod V. Chadwick (1847), 16 L. J. (m. 0.) 143). When an 
existing church which served certain purposes was compulsorily acquired at a 

S lice enhanoed on the gmund of Iho ornamental style m whioh it was built. 

^ tiere is no obligation to rebuild it in similar style provided the accommodation 
is equally good lor such purposes, and the enh^cement o^rico may be devoted 
to augmeutiu^the endawment {Cl^hane v. EdMurgh 2Wn CwncU (1864), 
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extra-parochial placee for the purpose of providing for the cure of 

souls in some newly formed parish or district. Propeitf 

EpcU- 

1427. Where anew church is built in any parish orehapelry and afafttcal In 
the bishop, patron, and incumbent of the parish or chapelry certify to Iti Xitim* 
the Ecclesiastical Commissioners that it will be convenient for the 

new church to be substituted for the existing church, the Eoclesias- o^nev 
tical Commissioners may declare, with tUe consent of the bishop, church for 
patron, and incumbent, that on consecration the new church shall cburoh. 
be so substituted, and may transfer the endowments, emoluments, 
and rights, and thereupon the trustees, if any, must transfer the 
same according to the directions of the commissioners, and all glebe 
lands, tithes, endowments, emoluments, fees, and profits are vested 
in the incumbent of the new church (d), and the incumbent of the 
old church becomes the rector, vicar, perpetual curate, or vicar, as 
the case may be, of the new church (e). After such substitution the 
bishop may by faculty provide for pulling down the old church (/), 
and for the use or preservation of the site either by the incumbent 
or by the churcliwardens, or by an owner of some adjoining free- 
hold (</), and in granting such faculty must take care that all 
tombstones, monuments, and monumental inscriptions are, as far 
as may be, preserved by the churchwardens or are transferred to 
the substituted church (h). 

1428. The various modes in which a parish may he subdivided or Chnrchen for 
a new ecclesiastical district formed, or an extra-parochial place may di vUionn 
he formed into a parish, have already been considered (i), and it 

lieie necessary to deal only with the acquisition and consecration of 
the church and churcliyard in connection with such subdivision or 
formation, Tlie difficulties in the way of providing sites for 
churches and churchyards arose in part from the laws of mortmain 
and the laws relating to charitable trusts, and in part from the 
law against perpetuities. The law of mortmain, which formerly pre- 
vented the provision of sites for churches and churcl ‘yards without 
the consent of the King and the lord of the foe, now provides that 
where land or personal estate to be laid out in the purchase of land 
is assured by will to or for the benefit of any charitable use, so 
much land as is required for actual occupation for the purpose of 
the charity may be retained or purchased, provided the High Court 
or the Charity Cominipsioners are satisfied that it is so required and 
sanctions such retantion or purchase (J), and that any assurance 

(d) Such a Bubstituted endowment may be sufficient Batinfuction of the rule 
that a new church shall not be consecrated until provision hafl been made for 
the church and the incumbent thereof to justify the consecration of tho new 
church (i2e St* Mary, Bishopatoke (1909), 20 T, L. B. BO). 

(e) Church Building Act. 1845 (8 & 9 Viet. c. 70), s. 1. 

(/) Ibid* 

Ip) New Parities and Ohuroh Building Acts Amendment Aot, 1809 (02 A 33 
Viet c. 94), 8. 8. 

fft) Church Building Act, 1845 (8 A 9 Viet, o. 70), s. 1* 

(♦) See pp. 443— "461, efifa ^ 

{J) Mortmain and Charitable Uses Act 1891 (54 & 55 Vict. c. 73), a, 8. A 
oertmeate of the Gharitv ComimMonere is net required before an applioetiM ie 
‘ to tibe eeoft aider tlu9 aeelioii (A CXwrv5 FotrmHipt Trust, Xeurfs v. 
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otherwise than by will to trustees on behalf of Any soei^ or 
body of persons associated together for religious purposes of land, 
not exceeding two acres, for the erection thereon of a building f<nr 
such purposes, if made in good fsuth and for full and valuable 0on> 
sideration, is exempt from the provisions (A) required to be fulfilled 
in order to validate an assurance of land to charitable uses ( 1 ). 

1429. For the purpose of erecting or providing any church or 
chapel (m), any person of full age and sane(n) may, by will executed 
not less than three months before his death, or by deed enrolled, 
give land not exceeding five acres, or goods and chattels not exceed- 
ing iESOO (o), or the Grown or the lord of any manor may grant land, 
not exceeding five acres (p), for or towards the erecting, rebuilding, 
repairing, purchasing, or providing any church or chapel of the 
Church of England, or any mansion-house for the reudence of the 
minister officiating in such church or chapel, or any churchyard or 
glebe (q) for the same, to be applied with the consent of the ordinary 
in accordance with the directions in the will or deed, or if there are 

A.-O., [1904] 1 Ch. 41], As to the application of the Mortmain Acts to 
charities genorally, eeo title GnAlimES, Vol. IV., pp. 124 et 

{k) These provisions are coutained in Part LI. of the Mortmain and Charitable 
Uses Act, 1888 (51 & 52 Viet. c. 42). 

g Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet. c. 42), s. 7 (ii.). 
i) The word church” according to the ordinary interpretation includes 
the cnancol, and in the Church Building Acta the word bears this ordinary 
moaning unless tlie ohaucel is separately mentioned (liippin v. Bastin (1869), 
'L, E. 2 A. & E. 386). 

(«) Gifts for Churches Act, 1803 (43 Geo. 3, c. 108), s. 1. The section 
contained an exception of women covert without thoir husbands, and it was 
hold in Be Smith' B Kdate^ OlenicuU v. Ward (1887), 35 Oh. D. 589, that this 
exception was not iiupliedlj'' repealed by the Married Women’s ]?roporty Act, 
1882 (45 & 46 Viet. c. 75), but in Re Douglas^ Ihuglae v. Simnnon, [1905] I Ch. 
279, it was hold that the exception is impliedly repealed by s. 7 of the 
Mortmain and Charitable Uses Act, 1891 (64 & 55 Viet. c. 73). 

(o) A gift of £500 on trust to apply the income in rc^pairing a churchyard is good 
under the Act of 1803. Where the income of tlie £500 was directed to be in part 
applied to keeping a family vault in re{)air, and the residue in keeping in repair 
a tomb and the churchyard in which it was situated, it was held that the trust 
to keep the vault in repair was void and the residuary trust was void so far as 
it related to keeping the tomb in repair and the £500, less so much as would 
have provided sufhcieut income to keep the tomb in repair, was applied to the 
repairs of the churchvaid {Be Vaughan^ Vaughan y, Thomae (1886), 33 Ch. D. 
187). Even without the statute such a gift might have been good as a charitable 
gift (Be Manser, A.-G. v. Lucas, [1905] 1 Ch. D. 68 ; Vie Pardoe, McLaughlin 
V. A.-G., ri906] 2 Ch, 184). Whore a bequest was to pay £2,000 to the vicar 
pf M. to M used at his discretion lor the purposes of restoring, altetihg. 
enlaimn^ and improving the church parsonage house and school, it was held 
that the bequest was valid to tlm extent of the restoring eto. the church, and 
such other of the objects sa were already in mortmain, and that sodh. of the 
objects 08 were within the Gifts for Churches Act, 1803 (43 Geo. 3^ c, 108), 
were payable out of the impure personalty to the full extent of £M)QJ{Champnetf 
% jQa^(1879), 1 V Oh, B. ; but see now Mortmain and Oharitahte Uses Act, 
1891 (54 dk 55 Viet. o. 73), s. 7, and title CHAitmES, Vol. IV., p. 136* note (/). 

(p) Gifts for Churchqs A<^ X8U (51 Geo. 3, c. 115). The power of a lord of 
the manor undqf this Act is restricted by the Commons Act* 1899 (62 & 63 
Yict. c, 3 ())a #. 22, Sohed. L 

, ( 4 ) No glehe above fifty: acres in extent can he augmented by Bach a gift to 
l^aextept olifiwi than elle acre (GittsteChiiiehes Aot;1803(43 Gee. tbe. X66), 
ad). 
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no sw^i dinetioQ^ ^ aoeoKdaii^ mil) the dire^iiona the patcqai bm»& 
and ordinary and with the consent o( the inoumbent(r). . 

1430. All bodies politic, corporate, or collegiate, or corporations HmMssIIb 

sole or aggregate, te^nts for life or in tail, guardians^*), irastees, l^||ik|iii|ti. 
oommittMs, erecuton or administrators (a), or commissionerB, or ^ 

other persons having the eonteol, care, or management d any ludloc 
hospitals, schools, charitable foondationBl or otiher pnblio institn. 

tions (b), may effectually contract for the sale of and convey for loll 
consideration any lands or enfranchise copyholds, so as to bind all 
parties interested, to the commissioners appointed under the Church 
Building Acts, now the Eoolesiastioal Commissioners, for the pur> 
pose of building churches or chapi^ (c), or for enlarging any church* 
yard or burial ground or providing any new burial ground (d), or 
by sale or exchange onl^ may conve]^ a site not exceeding five 
acres for the house of residence of any incumbent (e), and the Com- 
missioners of Woods and Forests (with the consent of the Treasury) 
or the Lords of the Treasury, or the Chancellor of the Duchy of 
Lancaster, or the Chancellor of the Duchy of Cornwall, or any ^dy 
politic, corporate, or collegiate, or corporation, aggregate or sole, 
may grant any building or buildings, or site or sites, sulBcient for the 
building of any church or chapel providing a churchyard and access 
or approach thereto, or any house, garden, and appurtenances, or 
land for the erection thereof, not exceeding ten acres, for the resi* . 
dence of any spiritual ][>erson serving such church or chapel (/}, and 
may grant timber, stone, slate, or other materials from the estates 
belonging to them for the purpose of such building (y). 

1431. Where the commissioners cannot agree on the price to be Oompataoiy 
paid for lands taken for the purposes of church building, they may ‘S*?^***® 
proceed to have the amount to be paid settled by a jury(/(), and on 
payment of the amount so settled may enter into possession of the 

lands (t). After the expiration of five years from the transfer or 
conveyance to the commissioners their title become, absolute (A;), 
provided the transfer or conveyance is justified by the provisions by 
virtue of which it has been made (1). For the purpose of providing 
the purchase-money of a site the oommissioners have power to 
advance money, and the parish had power to raise moneys on the 
security of the church rates (m), but this latter power has been 


I’r) Qifto for Churdhes Aot, 1803 (48 Qeo. 3, c. 108), s. 1. 

r«} Including a father as natural guardian ; see note (A), p. 726, port. 

/a) Ohnrch Boilding Act, 1818(fi8 Qeo. 3, e. 45), e. 36. 

I 'b) Chni^ Buili^g Aot^ 1822 (3 Qeo. 4, «. 72), s. 1. 

10 } Ohnrch Building Act, 1618 (58 Geo. 3, e. 45), s. 36. 

Ohuieh Building Act, 1819 (59 Qeo. 3, o. 134), s. 37. 
i «) Ohureh Building Act, 1838 (1 A 2 Viet. c. 107), s. 9. 
r y) (Sinioh Building Act, 1818 (58 Qeo. 3, c. 45), s. 33. 

I'e) .Ohnrch Building Act, 1810 (59 Qeo, 3, e. 134), s. 20. 

I a) dmndi Building Act, 1818 (58 Geo, 3, c. 45), ss. 40-— 49. 
i)/Wd.,e.43. , 

(fc) Chnn^ Building Act, 1822 (3 Goo.. 4, c. 72), s. 29, 

(A A.'0.' V. ifanchtrter (Bitkop) (1867),' L. -B, 3 Eq. 436. 

Building Acb 1818 (58 Qeo. 3, e, 45), M. 54, 55. 
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rendered inoperative since 1860 by the abolition of eompnlsory 
church rates (n). 

1432. Any person or body corporate (o) having in his or their 
own right any estate or interest in possession, reversion, or contin< 
gency of or in any lands, tithes, or other heriditaments (p), or any 
property in any personal estate whatsoever (5), may by deed 
enrolled in the case of lands, or without any deed in the case of 
personal estate, or by will, give to and vest in the Ecclesiastical 
Commissioners all or any part thereof for the endowment (r) or 
augmentation of ministers or perpetual curates appointed to serve 
districts where the provision for public worship and for pastoral 
superintendence is insufficient for the spiritual wants of the 
inhabitants, or for or towards providing any church or chapel for 
such district, and to be applied for such purpose according to the 
directions of the donor, or when no such directions are given, then in 
accordance with directions framed by the Ecclesiastical Commis- 
sioners, with the consent of the bishop of the diocese, and approved 
by His Majesty in Council (s). 

1433. For ilio purpose of providing for the enlargement of 
churchyards or burial grounds, limiUjd owners may utiliso all the 
facilities (f) for conveyance given by the School Sites Acts to persons 
desirous of providing lands for schools (n), and may on any such 
gift reserve the exclusive right in perpetuity of burial and of 
placing monuments and gravestones in one-sixth of the land given 


(n) Compulsory Church Biito Abolitioii Act, 18G0 (31 & 32 Viet. c. 109). 
Aocoidingly Iho Church Buihling Acts, 1818 (68 Goo. 3, 0 . 46), 18U) (59 Geo. 3, 
c. 134V und 1822 (3 Goo, 4, c. 72), aio ropoiiled by tho Statute Law Ilovision Act, 
1873 (30 & 37 Viet. c. 91), so far as they piovido for enforcing any rate. 

(o) Including any ecclewiastical or coUogiato corporation, aggregate or sole 
(New I’arifihea Act, 1856 (li) & 20 Viet. c. 104), a. 4). 

(/)) New Parishes Act, 1843 (G & 7 Vict. c. 37), s. 22 ; District Church Tithes 
Act, 18G5 (28 & 29 Vict. c, 42), s. 7. 

(fj) Now Parishes Act, 1844 (7 ^8 Vict. c. 94), s. 7. 

' (r) These provisions extend to tho giving of tithes or tho giving of land 
or personal estate for tho purchase of tithes with the view of annexing such 
tithes to a district church (District Church Tithes Act, 1865 (28 & 29 Vict. c. 42), 
B. 7). 

(«) A gift by will for such a ptu'poso is valid although at the death of the 
testator no district had been formed (/iahhvin v. Baldwin (No. 2) (1856), 22 
Beav. 419). 

(1) The Schools Sites Acb^, 1841 (4 & b Vict c. 38). 1844 (7 & 8 Vict. c. 37), 
1849 ;i2 & 13 Vict. c. 49), 1851 (14 & 15 Vict, c. 24). and 1852 (15 & 16 Vict. c. 49), 
provide fijeilities to limited owners lor providing sites for schools, subject to a 
reverter on the laud ceasing to be used for the purposes in the Acts mentioned, 
and to ascertain what, this puroose is tho terms of tne grant of the land are to be 
looked at (ri.-G. v. ^hadwell^ [1910] 1 Uh. 92), and a leverter will take place if 
the land has ceased to be used for that purpose even though it is still for 
other purges within the Acts, but not wit&n the pui-jx>se of the grant (ibid.). 
Amy numl^ of sites may be conveyed, provided that not moi*e than one anre is 
conveyed in anv one parish or ecclesiastical district (Sch(K>l8 Sites Acts, 1641 
(A & b Vict. 0. 38), 8. 9, 1849 (12 vV: 13 Vict. c. 49), s. 3, and 1851 (14 & 16 Viot. 
c. 24). The School Sites Act, 1849 (12 & 13 Vict. c. 49), s. 5, auw) enables an 
absolute oWner to vest any (j^uantity of laud in a corporation m trust lor the 
purposes of he Acts. As to tne Schools Sites Acts, see further title EnnoATfOK. 

(a) Consecration of Churchyaj db Act, 1867 (30 & 31 Viot. c. 133), s. 4 . 
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subject to the jorisdiotion of the ordinary as to the insoriptitma 
thereon (6). 

1434. Any person entitled in fee simple, fee tail, or for life to any 
manor or lands, and having the beneficial interest therein and 
being in possession (c), and any corporation, ecclesiastical or lay, 
sole or aggregate, and any officers, justices of the peace, trustees, or 
commissioners holding land for public, dtsclesiastical, parochial, 
charitable, or other purposes (d), may grant or enfranchise, by way 
of gift or sale or exchange (e), any quantity, not exceeding one acre, 
of land not being part of a demesne attached to a mansion-house as 
a site for a church, chapel, or other place of worship, or for the 
residence of a minister officiating in a place of worship within one 
mile of such site, or for a burial place (/), or any number of such 
sites, provided each site does not exceed one acre, and that when 
the person conveying is seised only for life the concurrence of the 
person next entitled (^), if he be legally competent, or if such 
person be a minor, married woman, or lunatic, the concurrence of 
the guardian (//), husband, or committee is required ; that when an 
ecclesiastical corporation sole below the dignity of a bishop conveys, 
the concurrence of the bishop of the diocese is required ; that when 
a municipal corporation conve 3 ’^ 8 , the consent of the Treasury is 
required ; that when parochial property is conveyed, the concurrence 
of the ratepayers and owners of property in tlie parish (i), of the 
fjocal Government Board, and of the guardians of the poor is 
required ; and that when charitable i)roi>erty is convej^ed, the 
consent of the Charity CommiKsioners is required. Where a grant 
is made of real estate to the Ecclesiastical Commissioners or to the 
Governors of Queen Anne’s Bounty, pursuant to any of the foregoing 
provisions, there is power to accej)t the grant (/c). In many cases 


(b) ConBecration of Churchyards Act, 1867 (80 & 81 Viet. c. 188), bh. 9, 10, 
amended by CoiistHjration of Churchyards Act, 1868 (31 & 32 V"ict. c, 47). As 
to those Acts, see further titlo Burial and Cremation, Vol. 11/ . pp. 413, 441, 
442. 528. 

(c) Places of Worship .Sites Act, 1873 (36 & 37 Viet. c. 50), s. 1. 

(d) Places of Worship Sib^s Amendment Act, 1882 (45 & 46 Viet. o. 21), s. 1. 
(c) As to the powera of sale or exchan of a tenant for life under the ^ttled 

Loud Acts, see title Keal Propeuty and Chattels 
(/) On the land ceasing to be used for the purpose, it is to revert (Places of 
Worship ffites Act, 1873 (36 & 37 Viet. c. 50), s. 1). 

(^) If the person entitled to the immediate remainder is unborn or uriascer* 
tained, the grant may ho made, with the concurrence of the person entitled in 
remainder expectant, on the estate of such unborn or unascertained person 
(Places of Wor^p Sites Amendment Act, 1882 (45 & 46 Viet. o. 21), s. 2). 

(A) A father who is tenant for life can, ba guardian by nature of his infant 
son, concur on his behalf if the son is entitled to the inheritance in remaiiidor 
{Re ScUiehury (Marquis) and EidteioRtirnl (JoinmUsionere (1876), 2 Ch. D. 
29. 0. A.). 

(i) See Local Government Act, 181^ (66 & 57 Viet. o. 73). The express 
power given to the parish meeting to give consent on behalf of the owners and 
ratepayers under the Schools Sites Acts and Acts relating to the relief of the 
poor (b. 62) may make it doubtful whether the parish meeting could give such 
consent under this Act. • . - 

(jfe) Church Building Act, 1818 (58 Geo. 3, c. 45), s. 33 ; New Pansies Act, 
1843 (6 A 7 Viot c. 37), s^ 22. amended by New Paiishes Act, 1844 (7 A 8 Viet, 
c. 94), s. 7 ; Church Building Act. 1851 (14 A 15 Viet, o, 97), s. 8 ; Parsonogos 
Act, 1865 (28 A 29 Viet, c, 69 ), s. 4. 
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statutory forms of grant vrhioh may be adopted eae provided and 
are, wben adopted, given statutory force (Z). A conveyance made in 
the form prescribed by the Church Building Act, 1822 (m), does not 
require to be enrolled and is free from stamp duty (n). 

1435. A body of church trustees may be appointed in any parisli 
for tlie purpose of accepting and holding any contributions which 
may be given to them Ibr ecclesiastical purposes in the parish (n), 
and in any parish or extra-parochial place where the churches and 
chapels are inadequate for the accommodation of one-fourth of the 
parishioners, and twelve householders certify this to the bishop, and 
that they desire to build or purchase a church or chapel out of 
subscriptions, and to provide out of pew rents for the stipend of the 
minister and other expenses, such church or chapel may, with the 
approval of the bishop, be built (o) and vested in three life trustees 
to be elected by persons subscribing not less than ;£50 each (p). 
The Ecclesiastical Commissioners may, with the consent of the 
majority of the subscribers having the right to elect, and of the 
patron and incumbent, make any such church or chapel a district 
church or chapel {q\ and after forty years it must become a district 
cliurch if the parish has been divided, or a parochial chapel if no 
division is made (r). 

1436. Where a new parish is created under the New Parishes 
Acta the freehold of the site of the church and churchyard, 
burial ground and vaults belonging thereto, with the rights, 

. members, and appurtenances thereof, and the house of residence 
and all endowments belonging to or held for the exclusive benefit of 
the incumbent, vest on the creation of the parish in the incumbent 
and his successors in right of such incumbency, provided that 
where the church or churchyard is by any local Act of Parliament 
vested in any vestry, the consent of such vestry has been given («). 

1437. Various provisions have been made for the augmentation of 
endowments and for securing endowments for the support of the 
minister and the repair of the church or chapel of an eeclesiaBiical 
district, new parish, or district parish, either by providing (1) a 


{1) Church Building Act, 1818 (68 Geo, 3, c. 46), 0 . 37, repealed Statute 
Law Beviaion Act, 1873 (36 & 37 Yict, c. 31) ; Queen Ajme '0 Bounty 
Act, 1838 (1 & 2 Viet c. 20), e. 20 ; Churdi Building Act, 1838 (1 & *2 
Viet. c. 107), 0 . 6; Places of Worship Sites Act, 1873 (36 A 37 Viet 0 . 30), 
a, 4. ^ 

(m) Onurch Building Act^ 1822 (3 Geo. 4, 0 . 72), s. 2. 

(n) See p. 474, ante. 

( 0 ) Church Building Act, 1824 (5 Goo. 4, c. 103), a. 6. 

(p) llid.y e. 6. 

M/ftid., al6. 

‘ (?) rWd., 0 . 17. 

(•) Kew Parishes Act, ISoG^ (19 A 20 Viet 0 . 1Q4), s. 10. Where under a 
local Act ft new church was made the parish church, and the old parish church 
was converted iiflo a **pimsh chapel,** and the adjacent part cd the parish into 
ft new district this socticin did not operate to vest the old churchyard in tho 
incumbent of the new v. Arrou>mM (1867), Ii, B; 3 

P.107 Bx.Oh.). 



, Past VI.— PsoPiBR'nr or ClhstriiaH or BNOLAin). ffll 

parsonage house glebe ; (S) tithM ; ( 8 ) pew tents ; (4) 8 aar;l, 

or ( 8 ) income from investments or from the f^d of the Boolesias* 
tical CommissionerB, and such provision may be made either by . .Beidt- 
transference of property or ri^ts from the endowments of the 
mother church or by the creation of new endowments. ™ ”*** ***• 

Any owner or proprietor of any impropriation or tithes, or rent* By tithe 
charge in lieu of tithes (a), in any parish of chapelry may, without ovnw. 
any licence in mortmain, annex the same to the parsonage or 
vicarage of the church or chapel where they arise (b), and the 
incumbent of any benefice, the income of which does not amount to 
a clear j£ 100 , may, without licenee, accept or purchase lands, tithes, 
or other hereditaments (c). 

Any ecclesiastical corporation (d), or college, or hospital (e) may, Byrsetor. 
out of any rectory impropriate or portion of tithes, or other here- 
ditaments, reserve and grant a rent by way of augmentation to any 
incumbent of any church or chapel in any parish in which such 
rent arises, or of which the grantors are patrons (d), provided that 
the income of the benefice does not before augmentation exceed 
i'800, nor after augmentation exceed £850 without counting surplice 
fees (/). 

The incumbent of any benefice, with the consents of the ordinary Endowment 
and patron, may annex any land or tithe to which he is entitled in 
right of his benefice to any church or chapel within the parish, , 
district, or place in which such land or tithe is situated or arises ( 9 ), 
and may charge his benefice with the payment of any annual sum, to 
be paid quarterly or half-yearly to the incumbent of any chapel of * 

ease, piuochial chapel, or district church or chapel within the 
original limits of his rectory or vicarage (A), provided that no such 
charge can be made in favour of a chapel of ease which is to become 
the church of a distinct parish after the existing incumbency of the 
mother church (t). 

The Ecclesiastical Commissioners may, in ensas where they do By Eoele- 
not deem it expedient to divide a parish for ecclesiastic ;al purposes, 
allot a portion of the endowment not exceeding one half to the ' 

incumbent of or person serving a chapel within the parish in which 
the celebration of marriage has been authorised by the bishop (k). 

A chapelry served by a chapel-of-ease may be* made into a distinct 
and separate parish by the bishop, with the consents of the incum- 
bent and patron, if the bishop is satisfied that some person will 


(a) Ecclosiaatical CommissioxxerB Aot, (1*3 & 14 Yict. o. 94), 0 . 

{b) Stat. (1665) 17 Car. 2, c. 3, a. 7. This Btatate was repealed by tlio 
Pluralities Act, 183$ (1 ft 2 Viet. c. 106), s. 15 ; but ss. 7 and 8 were reviv^^d 
by the New Porishos Act, 1843 (6 ft 7 Vi^. c. 37), a. 25. 

(c) Stat, (1665) 17 Car. 2, 0 . 3, fl. 8. 

(a) Stat. (1677) 29 Car. 2, c. 8, extended by Au^entation of Benofioes Act, 
1831 (1 ft 2 WilL 4, c. 45); Augmentation of Benefices Act, 1854 (17 ft 18 Viot. 
0 . 84) ; and by the District Ohuw Tithes Act, 1865 (28 ft 29 Viot. c. 42), 

(e) Augmentation of Benefices Act, 1831 (1 ft 2 Will. 4, o. 45), s. 3- 
(/) iMd., a 16. 

w IbidL, e. 20; and Augmentation of Benefices Act, 1814 (17 ft 1$ Viot 
0. 84)y ii. ^ 8. 

(hj AugSMtation ol Ben e fices Aet> 1831 (l ft 2 Will. 4, c. 45), s. 21. 

(A) CArarsh Buildiiig Act, 1322 (3 Oso. 4, sl 72), s. 22. 
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endow the chapel with a competent stipend for the minister ({). 
Before the hi shop can grant the patronage of a privately built 
church to the donor an endowment certified to be worth £1,000 must 
be provided (m). 

On the formation of a distinct and separate parish (n), but not on 
a division only into district parishes (o), the endowment of the 
divided parish and any rfiarges on it (p) may be apportioned with- 
out regard to local situation (q) by scheme on the recommendation 
of the Ecclesiastical Commissioners. 

Whore a distinct and separate parish or a district parish or a 
district chapelry is formed out of any parish or extra-parochial 
place a Court of Chancery may apportion any gifts, devises, or 
bcipiests given for the use of such parish or place, and any charges 
thereon (r). 

Further provisions for the endowments of benefices and their 
augmentation are made by the Governors of (^ueen Anne’s Bounty {$) 
and by the Ecclesiastical Commissioners (t), and by the assignment 
of fees (a) or of pew rents (6). 

(ii.) Consecration of Churches and Churchyards, 

1438 . Property w'hich has been dedicated to God or to the service 
of God maybe stamped with an ecclesiastical character in a real 
sense by an acti recognised by the law, which is called an act of 
consecration, and when real estate has thus been legally consecrated 
it will retain the ecclesiastical character thus bestowed upon it, 
•w'lioever may be the actual owner and whatever may be the nature 
of hifl tenure (c). Consecration is effected by the decree of a 
competent ecclesiastical court- The act or sentence of consecration 
signed by the bishop setting aside land or buildings in sacros u6us 
is what constitutes the legal act of consecration, and the effect of 
such act is that the property consecrated is separated for ever 
from the common uses of mankind (J), and is set apart solely for 
sacrod purposes for all time or until the decree has been set aside 
by the like authority (e?). 


(/) Church Biiildmg Act, 1831 (1 & 2 Will. 4, o. 38), s. 23 ; Church Building 
Act, 1838 (1 & 2 Viet. o. 107), b. 7, 

(m) Church Building Act, 1831 (1 & 2 Will. 4, c. 38), s. 2 ; Ohmoh Building 
Act, 1840 (3 & 4 Viet. c. 60), e. 12. 

(«) Church Building Act, 1818 (58 Geo. 3, c. 45), es, 16, 17. 

(<>) J 8. 30, «. 

(р) Church Building Act, 1810 (59 Goo. 3, c. 134), b. 8. 

(<j) 1 hid., B. 9. 

(r) Church Building Act 1815 ( 8 & 9 Viet. c. 70), s. 22. 

(«) See^p. 781, /wst. 

(t) See pp. 774, 783, pOB<. 

(с) ?oo p. 778, post. 

(b) Bee p. 786, post. 

(c) Whexe ground is consecrated and dedicated to sacred purposes, nothing 
iihort of an Act of Parliament ciai divest it of its sacred character (f?. v. J'witi 
(1860), L. R, 4 Q, B. 407, 412). 

(d) irnjyAt V. Jftffte (1885), 10 Q. R D. 379, 399, 0, A. Under the Church 
Building Act, 1819 (58 Geo. 3, c. 45), s. 43, lands taken imder that section are to 
vest ** as io|iy be declared in the sentence of consecration ** for the purposes of 
the Act lor sver. 

Wood V. EiodingUif^-mm-^BufUy Burial Board, [1892] 1 Q. B. 718» 725. 
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1439. A ohuroh or chapel may be erected before consecration of 
the ground, and may with the consent of the bishop be used for 
divine service and the administration of sacraments, but it does not 
thereby become a church in the eye of the law (/)• For this 
consecration is essential, and in order that the dedication may he 
certain, it is always required that the freehold of the ground on 
which the church is to be erected shall have been secured (rf). This 
having been done, and the conveyance olf the land having been 
effectively executed in the form appropriate in the particular 
circumstances so as to vest the land in the incumbent or in the 
Ecclesiastical Commissioners, or in some corporation or persons as 
trustees as the case may be (/z), a petition is presented to the 
bishop (i) reciting the conveyance and requesting him to separate 
the land or land and buildings from all profane and common uses 
and to dedicate the same to God and divine worship, and to conse- 
crate it for the celebration of divine offices therein, or for such other 
ecclesiastical purposes as are desired according to the doctrine and 
discipline of the Church of England (k). 

1440. Thereupon the bishop, with such religious ceremonial as he 
thinks fit, proceeds to consecrate the land or land and buildings, and 
to declare by sentence (1) that he thereby separates and sets them 
apart from all profane and common uses whatsoever, and dedicates 
them to the service of Almighty God for the performance of divine 
offices therein according to the liturgy and usages of the Church of 
England as by law established, and consecrates them for the use 


The act of consecration is effective notwithstanding tliat a statutory provisiou 
requiring the sanction of a Sotjretary of Slate to tho allocation of tlio land to bo 
consocratod has not been complied with v. Jiriton Frrry Burial Boards 

[190i5l 2 K. B. 505). No further act of consecration is required whero tho 
church is rebuilt on the same foundations {Parker v. Leach (1800), L. Ih 1 P. 
.'112) ; but where an extension of the chancel is built on uncoimccrated ground, 
it must bo consecrated {He St, Bamabae, Kensington (1909), 25 T. L, li. 571). 

(/) See p. 719, atite. 

(y) Tho ancient manner of founding churches was that t ’ the founders 
applying to tho bishop and receiving his licence the bishop or h^s oommissionors 
set up a cross and set forth the ground whero the church was to bo built, and 
when the church was linished and endowed the bishop consecrated it, but before 
consecrating it tho bisbo}) was bound to ascertaiu tliat a (Mjtn potent endowment 
had been provided, which provision was commonly mode by an allotment of 
manse and glebe by the lord of the manor, who thereby became patron of the 
church (Burn, Ecclesiastical Law, Vol. L, p, 324). Whether tho sixteenth 
canon of the Council ^f London, 1102 A.D., “ ne ecclesia sacratur donee provi- 
diantuT necessaria et presbytero et eedesim,*’ ever becfiiue binding ns parb)f tho 
canon law of tho Church of England or not, it provitlod a rule which has in the 
main been adhered to (i2a St, Mary^ BMopetoke (1909), 2G T. L. li. 86). 

{h) Eor forms of conveyance appropriate for tho purpose, see Enoyolopaedia 
of Forms, VoL III., pp. 604 — 617. 

ft) For forms of petition, see Enoyolopaedia of Forms, Vol. IIL, pp. 713 — 716. 

The fees to be paid on the consecration of churches, chapels, cemotories, 
and buxiid grounds are prescribed in Tables of Fees, settled from time to time, 
purstiant to the Eoclesiaatical Fees Act, 1867 (30 & 31 Viet, o. 135), by tho two 
archbishops and their vicara-general and the I^rd Chancellor with the consent 
of the Treaeury. 

P ) For forms of sentenees on oonaeoratioii, see Encycloptedia of Forms, YoL 
IIL;pp. 717—719. Where an addition to a churchyard is consecrated tinder 
the Consecration of Churchyards Act, 1867 (30 & 31 Viet c. 133), the ftatutory 
form set out in m, bat that Act aho^d be nsM ; a gift for the purposes at that 
Act is exempt from stamp duty {ibid,, s. ^ 
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mtendod, and openly and pubUcly pronounces decrees and declares 
the same to be so separated, dedicated and consecrated, and that 
they ought to remain so for ever, saving, in the case of a chapel of 
ease, any rights which are reserved in favour of the mother church. 
When a church is consecrated and is to be vested in trustees, the 
sentence itself describes the site and declares that it is vest^ in 
the trustees and their successors as the trustees of such church (m). 

1441. The churchyard, when dedicated and consecrated, is 
regarded as the soil of the church (n), and the freehold is in the 
rector (o), the fee being in abeyance and the freehold being vested 
in him for the use of the soil by the parishioners for the purpose of 
their burial therein (p), the management being vested on their 
behalf in the incumbent and churchwardens, who have a discretion 
as to the part of the churchyard in which any burial shall take 
place, any alleged custom to the contrary being bad (g). Where 
the rector is a layman the enjoyment of the property so far as it 
can be exercised by a layman belongs to him as owner of the free- 
hold, but the vicar or perpetual curate has such possession as is 
necessary for the performance of his sacred duties (r). 

(iii.) Effect of Ctmeecraiion. 

1442. As has been already stated, the effect of the decree or 
sentence of consecration is in itself to vest the property covered by 
it in the person in whom the fee is, subject to a limitation in Macros 

,ii8U8f and when the site of a church has been conveyed to the 
Ecclesiastical Commissioners under the Church Building Acts, not 
only does the site which is covered by the consecration thereupon 
vest in the incumbent by virtue of the statute («), but even a portion 


(m) Wlien a church or chapel is built by subscriberB under the Church Building 
Act, 1S24 (5 Goo. 4, o. 103), and iu to bo vested in trustees elected by them, the 
sentence of consecration declares the land, ground, and site to be vested in them 
and their successors for ever by such name and style as is therein specified 
(ibid., 8. 14). 

(n) Stat. (1306-7) 35 Edw. 1, stat. 2. 

(o) By his induction into his living he has full and entire possession of it and 
can maintain an action of trespass in respect of it (Beckwith v. Harding (1818), 1 
B. & Aid. 508 ; Wimtanley v. North Manchester OvarseerB, [1910] A. 0. 7 ; Maidman 
V. Malpas (1794), 1 Hag. Con. 205 ; Ex parte Blackmore (1830), 1 B. & Ad. 122; 

Oatriel, FenchurcK Street {Rector etc.) v. City of London Beal Froperty Cb., [1896] 
r. 95, 101 ; and ^ title Biiriai. and Cbrilation, Vol. JV., pp. 413 — 415, 

( p) The inhabitants of the parish have a general right of sepnltnre in the 

chiu^yard whidi may be enforced by mandamus (It. y. Coleridge (1819), 
2 B. A Aid. 806). OriginallT tbe land was the property of some ky person 
which, vmen the reoiorywas formed, was dedicated to the church and conveyed 
by Mm to the rector* Thus tbe freehold was vested in the rector, and he was 
entitled to the land, inoludiug grass herbage and everything else, as fully as 
the original owner had been, but as ^e land had been set apart by ooneecration 
lor and churohya^. his right was proportionablydimintsbed because 

he oouM not desecrate it or use it for any purpose which was inconsistent with 
its use as a graveyard (Oremehde v. Z>ar^ (1868), L. B. 3 Q.’B. 421). 

(r) Wieu^nley v. Norih Manchester Overseers, ewpra. A lay rector can mahiiain 
an action of tre&pass (BeMfiit v. Qedge (1889), 41 CSh. J>. 4K>7), but when a lay 
teotor appBed aa a paridu<ni^ for a manwtoly injunction to oompel the inimm' 
hent and bhmroliwaTdena to lestote a churchyard path, it was refused on the 
ground that it might be rendered nugatory by a faculty 

(s) Church Bui&ng Act, 1845 (8 A 9 Yiet. c, 70), a. 13. 
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of the fiite which id is not eonseoratcd vests as part of the sito(i$; 
When the fabric of the chareh has thus become devoted in saeroi 
n9U8 it cannot ever be used as a habitation for man (aX >^0^ d 
judge any power to sanction the use of it for secular purposes (6) , and 
no alteration or addition can be made to it without a faculty (cX 

1443. A church or churchyard when consecrated ceases to be the 
property of the donor, who, by dedicatirfg his property to God, 
voluntarily sacrifices it for the attainment of sacred objects (d). 
Thenceforth it may be possible to authorise by faculty the use of A 
portion of the consecrated ground for purposes which Ao not alienate 
it completely from sacred uses and are advantageous to persons 
using the church («), or to the parishioners (/), or to the public (g), 
or to a private person without any detriment to the parishioners (A) ; 
but it is not possible to alienate it completely from sacred uses and 
to appropriate it to secular uses without the authority of an Act of 
Parliament (i). When such an appropriation to secular uses takes 
place by virtue of an Act of Parliament, the value of the property 
taken is not to be estimated on the basis of, but independently of (ft), 
that irrevocable appropriation which has been withdrawn. 

1444. The effect of consecration is to subject the land consecrated 
to the ordinary, who thenceforth has jurisdiction to see that in the 
consecrated ground the laws of the Church are observed and in 
particular to see that in consecrated places of burial all conditions 
which the laws of tlie Church require in relation to the bodies of 
persons buried there are observed. This jurisdiction is not confined* 
to occasions when it is necessary to remove a body, but extends to all 
such acts as are necessary in the interests of justice or of the decent 
and respectful treatment of the dead, and is not affected by the 

(^) Flumatead District Board of Works v. EcclesioLstical CommisBimsrs for 
England, [1891] 2 Q. B. 361. 

(a) Wright v. Irigle (1886), 16 Q. B. D. 379, 391, 399, C. A. 

(b) Campbell v. Paddington Parishioners (1852), 2 liob. Bbcl. .^58 ; R* v. TnHs$ 
(1869), L. R. 4 Q. B. 407, 413, 

(c) Hutchivi V. Denziloe (1792), 1 Hag. Oon. 170 ; Lee ▼. Uawttoy, [1898] 
P. 63. An additional building in order to be regarded as an enlargement of a 
consecrated church must servo dirocUy or indirootly tl^t which is the primary 
purpose of a church, namely, public worship, and it will not suffice to make it 
an enlargemont that it serves purposes, which arc lawful in a church hut could 
equally, well be carried out elsewhere [London CourUy Counril y. Dnndas, HSOl] 
P. 1). See also Margaret' b, Lotkbury [Rector and Churchwardens) v. London 
County Council, [1909}*P. 310. 

E 'ilcaat V. Canterbury and York (ArcAW«/»op#)p850), 10 C. B. 327, 847. 

. Nicholas, Leicester [Vicar) ▼. Langtm, [1899] P. 19 ; 8U Boteiph 
, Aldgais (Vicar etc,) v. Parishioners of 8ame, [1892] P. 161. 

(/) Re Si. Benet Sherehog (1892), cited £1893] P. 66, n. 

Re St. Nicholas Oole Abbey, [1893] P. 68 ; Lee v. Hawtrey, [1898] P. 63; 
Re Si. John the BapM, Cardiff, [1898] P. 156 ; Re Bid^ord Parish, Ex parts 
Bidtfard [Rector eU.), [1900] P. 314. 

(h) See p. 642, anie. 

14 Har^ V. Forbes {1869), 6 Jur. (K. 8.) 276. 

\k) Me Oityand Soidh London RaRvM^ and St. Mary Woeincth and SL Mary 
Wotiekurch Haw, [1903] 2 KB. 728, (J. A. ; affirmed, suh ncm. City and South 
London BaiUoay v. Si, Mory Weolnoth dnd St. Mary WoMiirch Haw {Untied 
BaHstoh £1906] A. G. 1. ^5 Oourt ci Appeal approved Hilcoai v. OanSMUry 
md lorn (Arehoishops), supnt, in prefetence to Stehhing v. Metr^Ueat Board 
^ WorU (1S70X L. K 6 a B. 87 ; A T. THebram (Dr,), [1898] 2 <4. B/871. 
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proviflioKiB in the Burial Acts which require a licence from a 
Property Secretary of State before a body can be removed, although a faoult}' 
Eccle- authorising removal may be inoperative until the licence is obtained, 
sia^al In Where such licence has been obtained a faculty may be granted 
its Nature, a^thorising removal from consecrated to unconsecrated ground (i),or 
to ground consecrated in accordance with the use of the Homan 
Catholic Church (m). 

Ornaments 1445. The bishop by the act of consecrating a church does not 
not inoladod. necessarily consecrate or approve all the ornaments and fittings 
therein (n). He is assured by the petition presented to him that all 
things have been rightly done, and is entitled to act on that 
assumption, and if there are any ornaments therein which are not 
in accordance with ordinary usage it is the duty of those who apply 
for consecration to call the attention of the bishop to them in order 
tliat he may exercise his discretion (o). Where this has not been 
done, or where ornaments have been retained in spite of an objection 
by the bishop, and the decree of consecration does not refer to them, 
the act of consecration of the church does not stamp them with his 
approval, and they may, if adjudged to be improper, be removed by a 
decree of the Ecclesiastical Court (7;). 

(It.) JlejKiira, 

Repair of » 1446. The repair of the church of a parish (7), Avhich by the 

church. canon law belonged to the rector as the i)erson who received the 
tithes (r), is transferred by custom so far as the nave is concerned 
*to the parishioners («), and so far as the chancel is concerned to the 

(I) lie Talbot, [1001] r. 1 . 

(??») lie Savard avd Caarlln (1009), Times, 27th Novombor. 

hi) WesterUm v. Liddell (1857), Moore’s Speritil E^'port, pp. 21, 22. 

( 0 ) Markham v. tyhirehrook Oversvirs, [1908] P. 230. 

( ;*) Ibid.; Darcy v. Iliude, [1001] P. 95; Beal v. Liddell (1857), Moore's 
Keport, p. 82, 

'<]) By «. 4 of the Ecclesiastical Idlapidations Act, 1871 (34 & 35 Viet. c. 43), 
the provisions of that Act as to building belonfdng to a benefice (as to which 
see pp. 753 et seq., post) apply to all chancels, walls, fences and other building 
and things which tho incumbent is by law or custom bound to maintain in 
repair. 

(r) Burn, Ecclesiastical Law, Vol. I., p. 360. The incumbent of a church is 
not in receipt of rents and profits of the church in such a sense as to subject 
him to the liabilities of an owner within the meaning of the Metropolis 
Maiiiigoment Acts, 1855 (18 & 19 Viet. c. 120) and 1862 (25 & 26 Viet. c. 102) 
{/{. V. Lee (1878), 4 Q. B. 1>. 75, decided 011 tho Metropolitan Building Act, 1855 
(18 & 19 Viet, c. 122), nor is a church a “house,” nor are the Ecclesiastical 
Oommissionei-s “ owners ** of a consecrated church, within the meaning of those 
Acts V. Paddington Vestry (1868), L. R. 3 Q. B. 714), but churchwardens 

have held liable to pay a paving rate in respect of a district church erected 
under the Now Paiishes Act, 1843 (6 & 7 Viet. c. 37) {MilU v. liydon 08^)t 10 
Exch. 67), as have also the owners of dissenting chapels {Wrigki y. Ingle (1885), 
16 Q. B. t). 379, C. A. ; Caiger v. St, Mary, ulingUm, Vestry (1881), 50 L. J. 
(M. c.) 59), and a church has been held to ro a house within the meaning of a 
local Act {Folkestone CorporaUon y. Woodivard (1872), L, R 16 Bq. 169), and 
the effect of tho decision in V'instafiley r. N<»dh Manchester OrerJeera, [1910] 
A. 0. 7, may bci that a parson who receiyes or who might receive su^tantial 
emoluments from a ohuwvard might be held to be the owner’* thereof 
within the meanmg of the Metropolis Management or Public Health Acts. 

(•) Bum, Ecclesiastical Law, Vol. 1., p. 360. ^e neglect or refusal to 
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parson, nnless there is a custom in the parish for the parishionere sm. s. 
or the estate of a particular person to repair it<0« Pr oper ty 

Where the parson is bound to repair the chancel and there is a 
rector and a vicar, the vicar and the rector or rectors, whether 
spiritual or lay, contribute in proportion to their respective ttt Matu re, 
benefices (u). When the parson repairs the chancel he is thereby of ohaaoel. 
discharged from contributing as parson to the repair of the nave (t'). 

1447. Any person having a house within the parish mav be Of private 
liable for the repair of an aisle of the church as having been built 

for the proper use of those whose estate he has in the house (t/?), and 
where the chancel is in fact a chapel coeval with the church which 
has been and is held and used exclusively as appendant to some 
estate, the person entitled to the exclusive use of it will be liable for 
its repair, notwithstanding that tlie freehold is not in him (x). 

1448. When part of the parishioners repair a chapel where they Of obapol. 
bury and christen, and have time out of mind not repaired the 
parish church, they may prescribe to be discharged provided it is 
possible for the chapelry and the parish to be coeval, or if they have 

rights of burial only in the parish church they may proscribe to pay 
a sum of money or to repair a part of the churchyard wall in lieu of 
reparation of the church (a). 

Where a church or chapel is acquired, appropriated, built, enlarged 
or improved in aid of the church of any parish or place, whether any • 
district is assigned to it or not, unless some special provision applies 
it is to be repaired by the parisliioners at large in the same maniiou 
as the church of such parish or place (/>). 

Wliore a church or chaj)el has been provided for a now district, Of sew 
parish, or chapelry for a* consolidated chapelry, the inhabitants 

of the district, parish, or chapelry are liable to repair it, and a voluri- ® ’ 

tary church rate may still be levied for that purpose (d). Where 
a particular patronage district is formed by the Ecclesiastical 
Commissioners a repair fund is provided (t), and the inhabitantB of 
the district may also levy a rate for repairs (d). Where a church 
is built by subscribers and vested in trustees, repairs may be provided 
for by a fund derived from the sale of vaults or burial places (/). 

In separate and disunited benefices formed by scheme and Order of church 
in Council provision is made for the repairs in the scheme (g), 

perform this duty wilbsiibject those who neglect or refuse to punishment in the 
ecclesiastical court (OosHn^ Vrlet/ (1853), 4 U. L, Cas. 079). 

I I Bum, Ecclesiastical Law, Yol. I., p. 350. 

) Ihid.y p, 361. 

} /(id., p. 353. 

?) 3 Co. Inst. 202. 

) Ckurian v. Fre^wm (1666), L. E. 2 Bq. 634. 

1 Bum, Ecclefliastical Law, YoL I., p. 354. 

) Church Building Act, 1822 {3 Geo. 4, c. 72), b. 20. 

1 Church Building Act, 1818 (58 Geo. 3, c. 45), b. 70. 

) Compulsory Church Bate Abolition A^, 1868 (31 & 32 Yict. c. 109), s. 6. 

) Cburch Building Act, 1851 (14 & 16 Yict. c. 97), s. 7. 

Church Building Act, 1824 f5 Geo. 4, o. 103), s. 15. > 

) Church Building Act, 1839 (2 A 3 Yict. c. 49), s. 12, provides for the 
acceptance by the Governors of Queen Anne’s Bounty of an endowment to be 
promed lor, taler ofta. ** the uee or bmefii of any church or chaiad.'* 
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In Feel parishes and districts (ft) and in ethet now pazi&es 
formed by scheme and Order in Council the inhabitants are released 
from any liability to repair the mother church, and are subjected 
instead to a liability to repair the new church or chapel (i). 

1449. It is the duty of the churchwardens to take care and 
provide that the churches be well and sufficiently repaired and so kept 
and maintained, that tlfe windows be well glazed, and that the 
floors be kept paved plain and even {j ), and also that the church- 
yards be well and sufficiently repaired, found and maintained with 
walls, rails and pales at their charges unto whom by law the same 
appertaineth (ft) ; and it is the duty of every dean and chapter, arch- 
deacon and others having authority to hold ecclesiastical visitations, 
to survey the churches within their jurisdiction once in every three 
years (Z) and to report any want of repair there found to the bishop. 

The churchwardens of any parish may, with the consent of the 
vestry, bishop, and incumbent, borrow on the security of the rates (w), 
and, with the consent of the Ecclesiastical Commissioners, on the 
security of surplus pew rents (n), the money necessary for repairs 
of any church (o) or chapel, but, the provisions as to the recovery of 
rates in the Church Building Acts having been repealed (p), the 
security of the rates is coiffined to such liability of individual persons 
to pay the voluntary rate as in fact results from the nature of the 
transaction in cojinoction with which the rate is made; and when a 
contract is made by the vestry of a parish it does not necessarily 
follow that the churchwardens are liable on it (9). 

« 

(v.) Alietaticm and Extensions, 

1450. When a church, churchyard or chapel has been consecrated 
it is not lawful for any person other than the ordinary to make any 
alteration in it, or in any fittings or ornaments appertaining to it, 
without a faculty for the purpose (a). The consent of the vestry is 
not essential, but is generally required before such a faculty is 

(A) See p. 448, ante, 

(i) New Fariehee Aot, 1843 (6 & 7 Viot. 0 . 37), ss. 16, 17 ; New Parishes Act, 
1858 (19 & 20 Viet, c. 10*1), s, 15. 

(j) Canon 85, Their duty is to take all rea^onublo steps to provide funds for 
this puroose by, if necessary, inviting the parish in vestry to levy a church rate, 
but as they cannot any longer enforce payment of this rate there is no legal 
obligation on them to incur expenditure beyond the amoxmt which they receive. 

(ft) Canon 85. And see title BuniAn and Cri5Matiow,.VoL HI., pp. 411, 412. 

(1) Canon 86. 

(rn) Church Building Acts, 1818(58 Goo. 3, c. 45), e. 14, and 1819 (69 Gea 3, 
c. 134), s. 14. Such a power must bo exorcised in exact accordance with the 
authoritwgiven (J?. y,Jll irii/ar? (OAurchwardens) (1876), 1 App. Oas.ail. 

fw) Church Building Aot, 1819 (59 Geo. 8, a 134), s. 27. 

(r>) Including repairs of the chancel (/7f^'n v. Basiin (1869), L. B. 2 A. A E. 
886; JSmallboTuu v. Edney (1870), L. R. 3 P. C. 444 ; Asierlfy v. Adams (1871), 
L. B 3 A. & E. 361). Stot. (1824) 5 Geo. 4, c. 36, under which money for the 
purpose could be borrowed from the Public Works Loan Commissioners, has 
Doen repealed ^ the Publio Works Loans Act, 1876 (38 k 39 Yiot e. 89), a. 67- 

(«) Statute Law Bevieion Act, 1873 (36 & 37 Viet, c, 91)* 

\q\ Klsnek T- Fqrris (1904), 69 J. P. 41, 0. A. 

, . ^a) See pu 468, on^f. Altnough the High Court has no jurisdiction to direct 
jpe restoration Cl flttings of a chun^ which have been iropropOTly altered, the 
heart may grant an interim Injunction to reetiuin further aftex^tions pen 
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granted (i), espeeially in rdalioE to altoratioite affeoting ilf aMnr.r. 
ariiiiitootQie ol toe tooroh or toa eonvenienee of toe publio ; an4 
whera a proposed altwation trill affect the comfort and oonvenienca Bookr 
of toose trho attend toe church, to.e opinion of toe majori^ of the 
parishioners who are members of toe Chnroh of England may be "S Matu re, 
taken into account (c), even though it differs from a resolution of 
toe vestiy, including, as the vestry may, persons who do not regularly 
attend toe church (<Q. * 

(Ti.) FUtingi and JDeeoratumB, 

1451. It is the duty of the ohurchwardene to provide, at the Ftttingi. 
charge of the parish, in every church or chapel, or to see that pro* 
vision is made for, all the fittings which are required for the due 
administration of divine worship and of the sacraments of the 
Church, including, besides those already mentioned (e), a lair linen 
cloth at the time of ministration, a table of the Ten Command- 
ments ( /), a convenient seat for the minister to read service in (/), 
a comely and decent pulpit for the preaching of God’s Word (g), 
and a book for recording the names and licences of strangers who 
preach in the church (/i) ; also a strong chest for alms, having 
three keys, set and fastened in the most convenient place (i). 

application for a faculty to restore {CardinaU t. Molyneux (1861), 4 De G. F. & J. 

1 17). Where a faculty was granted for a Tault under a church to be entered 
from unconsecrated ground, it was mode a condition that the j^ound round the 
entrance should be consecrated so as to bring it under the junsdiotion of the 
ordinary {Bugg v. Kingsmill (1868), 37 L. J. (kool.) 13, P. 0.). ^ 

(5) 6^ p. 434, ante. In the case of 8t. Margaret's, Westminster, which is the * 

national enuroh for the use of the House of Commons, the consent of the speaker 
was required (Re St. Margaret^a, Weatmineter, [1903] P, 286), 

(c) Tottenham (Vicar) v. Verm, (1874^, L. H. 4 A. & bJ. 221. 

(a) The weight to be attached to this consideration has been much diminished 
by the transfer from the vestry by the Local Government Act, 1894 (36 A 37 
Yict. 0 . 73), and the London Government Act, 1899 (62 A 63 Yiot c. 14), of the 
powers, duties, and liabilities of the ves^ except so far as ri3l»te8 to the affairs 
of the church or to ecolesiastioal charities, which has resulU d in the vestry 
called together for ecclesiastical purposes being more likely to express the 
wishes of the parishioners who are members of the Church of England. The 
alteration of a churchyard pursuant to a faculty granted for that purpose and 
the granting of faculties enaoling a portion to be used for secular purposes have 
been considered in the article on Burial (see title BqBixL AND Obemation, 

Yol. m., pp. 41 1, 423, 424). In that article also will be found full details as 
to of churchyaids (pp. 412, 423, 424, 525 — 336), and the provision 

of subsiihited or additional bunal grounds under the Burial Acts (pp. 446— 

503), Church Building Acts (pp. 436 — 441), Consecration of Churchyards Acts 
(pp. 441, 442), €Kfts for Churches Acts (pp. 434, 433), New Parishes Acta 
(p. 441), Places of Worship Sites Acts (pp^ 442 — 444), Trustee Appointment Acts 
(pp. 444), Cemeteries Clauses Acts (pp. 314 — 323), and Public Health (Inter- 
inents) Act (pp. 306 — 512), and the enactments as to the rights and obligations 
of incumbent to perform burial servioes and to receive fees when such closing 
or new provision takes place (pp. 449, 472, 480, 481, 510, 522, 669). 

(s) Bee p. 471, emU. 

(/) Canon 82. Yiliere it was impossible to place the table of the Ten 
Commandments in the East end without rezoovine monuments there, a facially 
was granted, allowing these to be placed in the West end where they ooold bi 
moat conveniently seen (Be St, Gi&i, Or^nptegaU (1901), 17 L. B. 672)» ' 

(g) Canon 
(a) Canon 52. 

(f) Canon 64. Where a prisoner was indicted lor brealnng into a danroh and 
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In addition to these canonical requirements, it is necessary for the 
churchwardens to provide a chalice or communion cup, with one or 
more flagons (/c), and a bier for the dead(0. Kegister books for 
baptisms, marriages, and burials according to the rites of the 
^Church of England must be kept by the rector, vicar, curate, or 
officiating minister of every parish or chapelry (m), the books being 
supplied by His Majesty*/i printer at the expense of the parish (m). 
In addition to the above-mentioned necessary fittings, it is usual 
and permissible for the incumbent and churchwardens, or other 
persons with the consent of the ordinary, to provide seats, either 
movable or fixed, and hassocks for the use of persons attending 
service, an organ, a clock, church bells, and other fittings or 
decorations for the purposes of use or ornament which are not for- 
bidden by law. In so far as such fittings and decorations are 
ornaments of the church within the meaning of the rubric, they 
must either come within the express terms of the rubric or be 
consistent with and subsidiary to the services of the church (n) ; 
and where they are merely decorations, they are permissible with 
the consent of the ordinary if they are not in danger of being 
abused by superstitious reverence (o). 

Whore fittings or decorations have been placed in and devoted to 
the use of the church of a parish they are under the control of the 
incumbent (p), and the keys of the church belong to him (q). 

1452. Goods appertaining to and contained in a church are 
exceptionally protected by the sanctity of the place (r). It is 
’sacrilege feloniously to take any goods out of a parish church (s) or 
’ other church or chapel (0, whether the goods are intended for use 


Btealing a box axul money and tho box had been fixed by Bcrews to a pew and 
inseriUHl “ Rememix r the poor,” it was held tliat the box might be presumed to 
have been eo placed pursuant to canon 84, and that the money therein was con- 
structively in tho poHsesbiou of the vicar and churchwardens, and tJiat, they not 
being a corporation, tho property was properly laid in tho vicar by name “and 
othors” (IL y. Wortki/ (1840), 1 Den, 102, 0. C. II., citod Hosebe'a Criminal 
Evidence. 13th ed., p, 704), 

(k) Lynd. 252. 

h) Ibid, 

(m) Seep. 741,j30ff. 

(n) See p. 667, ante. 

(o) See p. 008, ante- 

(p) Redhead v. irat^ (18621, 6 Ij. T. 680 ; narTwm v. (1660) 6 Jur. (N. B.) 

1363; Lee^, A/aWAcwtf (l830), 3 Hag. Ecc. 169, 173; Dcdini v. Crocker (i867), 
L. B. 2 A. & E. 41 ; but where bells were rung without the consent of the incum- 
bent the ringing must be against his express wish to found criminal proceedings 
{ibid., atp. 43). 

(g) Ritchings v. Cordingley (1868), L. R, 3 A. & E. 113. 

{r) It is the violation of the sanctity of the place which stat. (1547) 1 
Edw. 6, 0 . 12, B. 10 (now repealed), depriving pers^ms committing sacrilege of 
their clergy, was intended to prevent {R, v. Rourhe (1819), Enss. 5b By. 386, 387, 
0. 0. B.). 

{$) A tower which has a separate roof, but can only be entered through the 
church, is lor this purpose a paft of the church (R. v. Wheeler (1829), 3 0. A P. 
585), and so is a vestry fonned out of what was the church pora, having a door 
into the chi^irchvald which could not be unlocked from outside (A. v. Evans 
(1842>. Cor. A U. 298), 
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in connection with divine worship or not (a), and the breaking and 
entering any church, chapel, meeting-house, or other place of 
divine worship, and committing any felony therein, or the com- 
mitting any felony therein and breaking out, is a felony punishable 
with penal servitude for life (i). The property in goods feloniously 
taken is sometimes laid in the parishioners and is sometimes laid 
in the churchwardens, or in the rector, as guardians of the goods 
of the parish, either alone or together (c). * In a private chapel the 
property ought, perhaps, to bo laid in the private owner (d), 

(viL) ParUhionera* RighU in Church. 

1453. Every parishioner who does not dissent from tho doctrines 
of the Churcli of England is under a duty to attend his parish 
church (<?), and is clothed with a corresponding right to enter and 
remain there for the purpose of participating in divine worship so 
long as there is accommodation available (./' ). Subject to certain 
rights (//), he is entitled to a seat so long as there is a seat available, 
and, although he must obey the reasonable directions of the church- 
wardens, acting as the officers of the bishop, as to which seat he 
shall occupy, he cannot be prevented by them from entering and 
standing if no seat is available, nor can his rigljts he affected by 
reference to any payment, excepting pursuaiit to the express 
provisions of some statute (A). Accordingly, the seats are in 
general to be built and repaired, as the church is to be, at the 
general charge of the parishioners, and, whether they are or are not 
affixed to the freehold, are to be regarded as erected for tho use of 
the inhabitants and for the accommodation alike of all the 
parishioners (i). 

Where, owing to increase of population, more seats are ro(i aired, 
and, there being no unanimous agreement of incumbent, cliurch- 
wardens, and parishioners as to how they are to be provided (fc), a 
faculty is necessary, it is usual to require that the opinion of 
the parishioners in vestry assembled should be asc rtainod before 
a faculty is granted (Z). 

(viii.) Pctua. 

1454. A pew signifies an enclosed seat in a church (m). By tho 
common law there is no property in nor any right to sell or lot a pew or 

(а) B. V. Bourke (1819), Buss. & Ey. 386 ; B. v Wheeler (1829), 3 C. &P. 686, 
586. n. 

(б) Larceny Act, 1861 (24 & 26 Viet. c. 96), b. 60. See also title Criminal 
Law and Pkocedure, VoL IX., p. 676. 

(cj 1 Hale, P. C. 612 ; 2 Hale, P. C. 181. 

{d) 2 Hale, P. C. 181 ; Boscoe, Oiminal Evidence, 13th ed., p. 765. 

(e) See p. 481, ante; Marahall v, Graham, [1907] 2 K. B. 112. 

(/) Seep. 471, ante. 

{g) See p. 470, ante ; p. 740, peat, 

(A) See p. 471, ante, 

(t) Bum, Ecdesiaatioal Law, Vol. 1., p. 358. 

(A) Where there U unanimous agreement there is no necessity flor the 
interpretation of the ordinary {ibid,, p, 369 ; Preagrave v. Shyiwabury {Ohurch* 
UKircMfu) (1706), 1 Salk. 167). 

g As to parishionerB* rignts, see further, p. 480. ante, 

t) The word pew ” is said to be derived from the Dutch “ puye,** and to 

H.U— XI. B B 
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seat in the body of a parochial church or chapel (n), but a right to 
use particular seats may have been acquired, as appurtenant to a 
particular n3essuage(o), by faculty or prescription ( p), and 'where 
the seats in respect of which such right has been acquired are 
enclosed they are called a pew. The right thus established in a 
pew ((/) is essentially a right to use it for the services of the Church 

a seat onclosod in a cVurch {Ihuwjitt v. Rolerts (1870), L. B. 5 G. P. 

232). It appears to have boon formerly used of a raised standing place, 
Mtall or desk in a cburcb to enable aii officiant to bo seen or heard, e.^., 1662 A.D., 
Book of Common Prayer, Commination, ** Tbo priest shall in the reading 
or pulpit say ” : and later of a place often enclosed, usually raised, seated for, and 
appropriated to certain of the worshippers Wew English Dictionary). Before 
the liofonriation no seats were allowed for tno use of parishioners in n church 
except in private chapels of which the fee simple was vested in the owner 
(Olaverlty (Vicar etc.) v. Claverienf (Rarishiimen etc.), [1909] P. 195 ; Burn, 
Pkclosiaatical Law, Vol. I., p. 358). After the Eefonnation it w’as hohl that 
any question as to scuts in the body of a church was to bo decided by the 
ordinary, because the place is common to all the inhabitants, and it belongs to 
the bishoj) to order it so that the service of God may bo best celobratod and 
that there be no contention {Oorven'a Caae (1612), 12 Co. Rep. 105). 

(n) By the goueral law and of common right all |)ew8 oolong to the 
parishioners at large for their use and accommodation, but the distribution of 
seats among them rests with the ordinary, and the churchwardens as his officers, 
and sul)jfjct to hia control, place the parishioners according to tlieir rank and 
station (reitman v. Brid<jer (1811), 1 Phillim. 316, 323); and this law applies 
in a cathodrul wliicli is also a parish church, although lu a cathedral which is 
not also a parish church the ordinary may have tlio allocation of the seats {He 
[jondonderr'y Cathedral Church Pews (1863), 8 L. T. 861). Every man who 
settles as a householder has a right to call on tho parish for a seat, and on 
,tho allotment by the church wardens acquires a iiot^sossory right to it {Orovea 
V. l/ornsey (1790), 1 Hag. Con. 188; Walter v. Gunner (1798), 1 Hag. Con. 
314) against any more disturber {Kmricky. 7’ay/cr (1752), 1 nils. 326; Cross 
V. SiUitr (1794;, 3 Term Kop. 639), but not against the churchwardens or 
tho ordinary {Pettman v, liridtjrr, ««pra). The allolmont by tho churchwardens 
must ho in goiieral teirus entitling the allottees to occupy the seats allotted at 
all ordinary services of tbo church, and wdlL entitle them to claim tho seat so 
allotted at any time prior to the com men cement of the service {Claverley 
{Vicar etc.) v. Claverley {Parishimers etc,.), [1909] P. 195). In allotting seats, 
wliore an allotment can he made the churchwardens may give a preference 
to parishioners who pay a church rate or w'ho contribute to a fund formed in 
lieu of a church rate for tho repair of the church (^7. JSaiiour, Weatyaie-on-Sfa 
(Wear) V. Pariahumera of Same, fl89S] P. 217, 221). 

(o) Mogera v. Brooks (1783), 1 Term Itcp. 431, u. If the messuage is divided 
tho right to use the pew may be apportioned {Harris v. Drewe (1831), 2 B. & Ad. 
164). The messuape need not necessarily be within the parish {Lousley v. 
Hayward (1826), 1 Y. & J. 583) ; but tho pew must be appurtenant to a messuage 
(Mainwaring v. Giles (1822), 5 B. & Aid. 356). A faculty to a man and his heirs 
IB bad {Stocks v. Booth (1786), 1 Term Rop. 428). 

( p) Where a question of proscription is raised it must be dealt with by tho 

temporal courts v. irinrfas (1826), 5 B. & 0. 1; Knapp y, St Mary, 

Willmlen {Parishioners) {ISol), 16 Jur. 473), and where the house to which a 
pew w'as alleged to be appurtenant was being replaced by a new znaneton- 
house and the owner haa anplietl for a faculty to annex the pew to the new 
house or alternatively that ne might be allottkl a pew, and the rector denied 
that any pew ever was appurtenant by prescription to the old house, a pro- 
hibition was granted to prevent the question of prescription being tried in the 
consistory court (J?. v. ,7Vt8irom.f 1909), Times, 17th June) ; but where a prohibition 
was sought on the ground that it was proposed to make a grant by faculty of 
u gallery and p^a to a oorporation, the prohibition was reused (Hallaas v. 
Cambridge^ University (1841), 1 Gal, & Dav. 100). 

(^) A pew in the ohanoel which legally may belong to a person, whether a 
pazishioner or not {Fuller v. Bane (1826), 2 Add, 419, 427), in respect of the 
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at timeB when it is open for use, subjeet to the regulations of 
church, and there is no right of access to it or to use it for other 
purposes or in any other manner (r), and although the seats are 
permanently enclosed and affixed to the freehold, the freehold of the 
land remains vested in the parson, and the ownership of the pew 
carries with it no more than an easement in the nature of an 
exclusive right to occupy during divine service and the times of 
other religious observances (s). Where a* rent is paid for a pew it 
is a profit arising from the use of the freehold and gives to the 
person paying the rent a right to have the use and ocoupktion of a 
certain portion of the freehold for the purpose above defined (t) ; 
but the receipt of the rent by the freeholder, while it may con- 
stitute a freehold interest entitling tho freeholder as such to a 
vole (a), does not constitute an occupation of the land for the purpose 
of the Representation of the People Act, 1832(6). 

The right to a pew by prescription may be established whenever 
there is evidence of exclusive possession of the pew inconsistent 
with mere possession by permission (t) and so long continued that 
the grant of a faculty ought to be presumed, and even where the 
first possession arose in a form which gave no legal title a faculty 
maybe presumed when it is consistent with the later long-continued 
user (d), 

Sucli n right to a pew involves the burden of repairing the pGw(c), 
and tho carrying out of repairs by a claimant or by his predecessors 
in title without leave from the clmrcliwardens, which would be 
illegal in the absence of any title, affords strong grounds for pre; 
Burning the grant of a faculty (/), but it is not essential to prove 


owuorflhip of a house or may belong to a lay rector, differs from a j>ow in tho 
body of tno church, which can only bo acquired by virtue of a faculty or by 
proscription founded on a presumed faculty (Parker v. Leach L. H. 

1 P. C. 312, 327 ; Mairvwaring v, GHes (1822J, 6 J3. & Aid. 350). A gi ant of a 
portion of the chancel to a man and his heirs is bad (Oliflord v. H icifin* (1818), 
1 11. & Aid. 498). 

(r) Jiindey, (Jhorltm (1800), L. B. 2 0. P. 104, 116; JirnrnJUt v. RvberU 
(1870), L. B. 5 C. P. 224. 

(а) liven where by a private Act of Parliament trubtoos wore empowered to 
seu and convey for the purpose only of attending divine service certain pewh, 
and by asubseauont Act it was enacted tliat the fee sipiplo and inheritance in 
the pewfi should be vested in the proprietors, their heirs and asHigns for ever, 
it was held that they had not such on estate of freehold in the soil as would 
support a claim to a parliamentary vote (ibid.); and see also Qremway v* Ifockin 
(1870), L. R. 5 0. P. 

(<) Be Leveaon, Ex parte Arrotueviith (1878), 8 Ch. D. 96, 0. A. 

(c) Vickn-R V. Sdti^n (1903), 89 L. T. 747. 

(б) 2 & 3 Will. 4, c. 46; Beewich v. Alker (1872), .L. B. 8 0. P. 206, p(^r 
Bovill, ®.J., at p. 268, followed in Wc^fe 7 , fSurrey (Joivniy Council (0/rr/j), 
[19061 1 K. B. 439. See title Bleci'IONS. 

(c) Mere occupancy is not suflSdent (Criep v. Martin (1876), 2 P. D. 15). 

(a) Philippe v. llMidayt [1891] AL 0. 228 ; and see GriJ/Uh v. Matthew]^ 
(1793), 6 Term Bep, 296, and Morgan ▼. (JwrtU (1828), 3 Man. i By. (k. b.) 389, 

(e) Criop V. Martin, supra; Churion v. Fretven (1866), L. B. 2 Eq. 634. 
Where three pews adjoining each other are used under one claim in respect of 
one messuage, repair done to one is evidence as to all (J^fpper v. Barnard 
(1*843), 12 L. J. (Q. B.) 361). 

(f) Kmrieh v. Taylor (1762). 1 Wile* 326; Philippe r. HaUiday (1889), 23 
as. D. 48, 0. A. ; affiimicd, [1891] A. 0. 228 
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acts of repair where evidence is given of other acts ot" user whic^l 
are inconsistent with possession by mere permission (</). 

Where there is no prescription the ordinary, or the churchwardens 
on his behalf and subject to his control, may take order for the 
placing of parishioners in any public consecrated church or 
chapel (k), and neither the minister nor the vestry has any right 
to interfere with them in so doing, although they may reasonably 
defer to the advice of the minister and the wishes of the vestry, 
'i’heir duty is to provide to the best advantage for the accommoda- 
tion of all parishioners, so that as far as practicable everyone may 
have a seat, and they are bound not to accommodate the richer 
classes beyond their real vrants to the exclusion of their poorer 
neighbours (t). If they find it necessary to dispossess anyone of a 
sitting which be has enjoyed for a time they should give him 
notice before doing so (j). 

1455. Where churches are under a faculty enlarged, restored, or 
repaired, it has been usual to re-allot seats in the church in cases 
where there have been a large number of faculty seats in the church 
or seats allotted by the churchvs'ardons to houses in the parish, or 
whcire the funds for the alterations have been mainly subscribed by 
parishioners who desire to have faculty pows annexed to their 
houses, and such re-allotment has usually been confirmed by 
faculty (A); but in view of the increase in the population to be 
accommodated, such faculties will only be granted with the 
greatest prudence (1 ) ; and whore the allocation is made by the 
churchwardens and not confirmed by faculty it gives no legal right 
to the allottees to claim the sittings allotted as faculty seats or 
pewB(fc), unless there is evidence from which the consent of the 
ordinary may be inferred (m). 

1456. The ICcclesiastical Commissioners have power under the 
Church Jluihling Act8(//), in cases to which those Acts are applicable, 
to allot one seat or pew for the uso of the minister and his family, 
and one for the use of las servants, and after setting apart not 
less than one-fifth of the whole of the sittings as free seats 
may provide that the rest of the sittings shall be chargeable with 
specified rents, but they have no power to appropriate seats for 
children, and where they have done so it is competent for the 

(v) Such as looking the pow and keeping the key {Philipps v. HaWday (1880), 
2.*1 U. 11. D. -18, 0. A.), or removing tho woodwork nnd substituting chairs lor the 
furnier seats {Stilnnan^Gihhurd v. H ilHiiaim, [1897] 1 Q. B. 749). 

(fi) 3 Co. Inst. 202 ; Reynolds v. M^yrdctm (1841\ 2 Mood. & R. 384 ; Proud v. 
iVi<;e*^l893), 63 L, J« (Q. B.) 61, 0. A. ; and see Battiscombe v. £ve (1863), 9 Jur. 
(n. s.) 210. 

(i) Full ft V. Lans (1825), 2 Add. 419, 426 ; Re Londondei^ry Cathedral Church 
Peufs (186^1), 8 L. T. 851 ; see alsop. 470, ante. 

ij) Horsfall v. Holland (1859), 6 Jur. (n. s.) 278. 

()fc) Clarerley (ricor r<c.) v. Olaverky {Parisnioners eteX [1909] P. 196. ^ 

id) Fudler v. Lane (1825), .2 Add. 419. 

fm) Clavef'ley {Vicar ete.) ^ . ClaverUy {Parishioners etc,), supra, at p. 203. 

(n) 1818 (5S ^o. 3, c. 45), ss, 75, 76 ; 1819 (69 Geo. 3, o. 134), s. 3fi; 1822 
(3 Geo. 4. c. 72), s. 24 ; 1845 (8 & 9 Viet. c. 7^, e. 11. See fiirtner as to pew 
rents and the letting of sittuigs under the Church Building Acts and lifew 
Parishes Acts, p. 786, post. 
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ordinary to treat the appropriation as vUra vtrsa and to aathorise 
by faculty the re-allotment of the seats so appropriated (o). 

1467. Any pews or sittings in any chnrch or chapel consecrated 
or anconsecrated which are in the disposal of or are the property of 
any persons by virtue of any Act of Parliament, deed, or instru- 
ment, whether subject to any trust or not, may be surrendered to 
the Ecclesiastical Commissioners with or witbout consideration for 
such surrender by the persons having the disposal of or the pro- 
perty in them (p), by deed executed by them and by the bisnop 
of the diocese (9), or may be transferred to the Ecclesiastic^ 
Commissioners (r). 
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(ix.) Farishiotiera' RighU in Churchyard* 

1458. Every pariBliioner and inhabitant of a parish and every uiguu to 
person dying within the parish has the right to be buried in the 

parish churchyard or burial ground («). The rector has the right to 
permit the burial of strangers or to permit the burial of parishioners 
in other than an ordinary manner (f). This right vests in him as 
owner of the freehold of the churchyard, and his power to exact 
fees for such permission constitutes a beneficial occupation of the 
churchyard, which makes him rateable in respect of it(M). 

(x.) Registers* ^ 

1459. Itegisters of public and private baptisms and burials Rcgiiten. 
Bolcmnised according to the rites of the Church of England must 

be kept by the rector, vicar, curate, or officiating minister of every 
parish or of any chapelry (a), cathedral, or collegiate church, chapel 
of a college or hospital, or burying ground belonging thereto {b\ 
where such baptisms and burials have been or may bo performed, 
in books to be provided by His Majesty’s printer at the cost of the 
parish, or in a non-parocliial place at the cost of the body having 
right to appoint the officiating minister (6) for I m purpose («)• 


(0) SL Saviour t Westgate-on- Sea (Vicar) v. Paruhiouers 0 / Same, [1898] P. 217. 

(p) New Parishes Acts and Church Buildiug Acts Amendment Act, 1809 

(32 & 33 Viet. c. 94), B. 2. 

(5^) Ibid., B. 3. 

W I bid., 8. 6. 

W See title Bukijii, ato) Cremation, Vol. HI., pp. 413, 416. This right 
has oeen there so fully dealt with that it is only necessary to iidd that siiKiO 
that article was published the decision in the case of Plorth Manchester Oversvtrs 
V. WiustaiiLey therein refemjd to has been affirmed by the House of Lords 
[Winstanley v. North Manchester OveraeerSf [1910] A. C. 7). 

(1) See p. 777, post. 

(tt) Winaiardey v. North Manchester Overseers, supra. 

(a) Parochial Begisters Act, 1812 (62 Geo. 3, c. 140), s. 1. Separate books 
must be kept for baptisms and for burials (ibid., s. 2). They must be of parch- 
ment or durable paper, and the pages and entries must be numbered consecu- 
tively (ibid., B. 1). When the benefice is full the incumbent is the proper 
custodian of the parish IBooks (/?. v. CumUy, Kxjparte JJoiloway (LSiOO), 3 W. E. 
247). As to registration of baptisms, see p. 680, ante ; as to registration of 
marriages, see p. 705, ante ; and as to registration of birtls anfl deaths, see 
further, title Beoistuation of Births and Deaiiis. 

(h) Parochial Eegisters Act, 1812 (52 Geo. 3, c. 146), s. 20. 
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of Engkand, 

1460. In addition to the churches, chapels, and churchyards, 
and property appurtenant thereto, various descriptions of property 
are held for spiritual purposes on behalf of the Church of England (c), 
either by the incumbent of a parish or by some other corporation 
or body of trustees in connection with the parish, or for the benefit 
of the incumbent as incumbent (d) ; or by a corporation or other 
legally constituted body as trustees for the benefit of the Church 
of England as a whole, or of particular officers or territorial divisions 
of it other than a parish {e). The property so held in connection 
with a parish ordinarily includes (1) the whole or some part of the 
tithes of the parish {/); (2) the parsonage house and glebe (<7); 
(3) Easter offerings Qi ) ; (4) fees (i). 

In addition, largo estates and hinds are held by Queen Anne’s 
Eoiinty (/t), tho EccloBiasiical Commissioners (Z), and other bodies, 
for spiritual purposes on behalf of the Cliurch of England, but 
not necessarily in connection with a particular parish, although 
the trusts affecting much of such property admit of the alloca- 
tion of the property or of the income therefrom for x>arochial 
purjiGRofl. 

The most important ])rovision for the endowment of the clergy 
of the Church of England in connection with each ])ariBh is the 
tithe, or the rontcharge in lieu of tithe, into wliich it has been 
commuted. 

* (i.) Titlm and Tithe Rentcharye. 

1461. Tithes are the tenth part of all fruits, prfl?dial, personal, 
and mixed, which are due to God and consequently to His Church’s 
ministers for their maintenance (m). Tithe Ib in its inception an 
ecclesiastical inheritance collateral to the estate of the land {ii), and 
of its proper nature due only to an ecclesiastical person by the 
ecclesiaslical law (a). 

Tithes are payable yearly out of all things which with the aid of 


(c) Aliy spiritual or eloomosyimry coiqioration sole is allowed a jwriod of two 

inoumboncios and six years or sixty j-ears, whichever is the longer, in which to 
luako an entry or distress or brint; an action to recover any land or rent (Beal 
JYoperty Limitation Act, 1833 (3 & 4 Will. 4, 0 . 27), s. 29, amended by Beal 
Property liimitalion Act, 1874 (37 & 38 Viet. 0 . 67). See also x)p. 745, 748, jxwf, 
and t.itlo Limitation of Aciions), , 

(d) See note (d), p. 713, tuite, 

U) See pp. 800 , 802 , post. 

{/) See pp. 743 ct seq^ post. 

Iff) See p.^63, post, 

i k) See p. 776, poiii. 
i) Boo )>. 776, post. 

(k) Se^ p. 780, post. 

8 See p. 783, post 

i) Dowell’s lutonireter, ouh tHKe “ Tithe.*’ See also 2 BL Com. 24, 26. 

(n) Neither was the tithe nor- is the rontcharge into which it has been 
commuted a charge on the inheritance {Bailey v. Badham (1885), 30 Ch. B. 84). 
Tithes are an iucoaporeal hereditament, and as such are included in s. 2 (10) (L) 
of the Settled Land Act. 1882 (44 & 45 Viet. c. 38) (Rs EodaUe, Esdaile v. Ewaik 
(1886), 64 L. T. 637). 

(a) Ptiddls and Napper*$ Oaoe (1612), 11 Do. Rep, 8 b, 13 h 
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cultivation (b) yield increase by the act of God, although 4 he 81 ^. 2 . 
increase be not realised every year (c). Frcparty 

Tithes which arise merely and immediately from the ground, as ®cfl| 0 - 
grain of all sorts, hay, wood, fruits, and herbs, are called pnedial 
tithes 00* 

Tithes which arise from things immediately nourished by the 
ground, as colts, calves, lambs, chickens, milk, cheese, eggs, are 
called mixed tithes (c). Tithes which ariso^from the profits of labour 
and industry, being the tenth part of the clear gain after charges 
deducted, are called personal tithes (/). 

1462* Where the tithes are divided into great and small tithes, Gmtand 
the great tithes, which are ordinarily the rectorial tithes, ‘are those 
of corn, hay, and wood, the small tithes, which are ordinarily the 
vicarial tithes, are the remainder of the prsodial tithes, and the mixed 
and personal tithes (g). 

1463. Tithes, being regarded as an ecclesiastical inheritance set Katoreof 
apart as due to God, were primarily payable in each place to the 
ecclesiastical person whoso duty it was to provide for the cure of 
souls of that place (b). 

(6) Animals ferce fuitunv aro not titheablo (Burn, Ecclesiastical Law, 

Vol. irr., p. C85) except by custom, nor is land which is in its nature bari'on, 
until it shall have been cultivated for soven years (ibuL, j). 086). 

(c) As, for example, fiaffron though gathorod but onvo in throe yoars (Burn, 

Ecclesiastical Law, Vol. III., p. 084), and silva cadua {/\u/e v. (1B21), 

2 Jac. it W. 5Kh o23). 

(d) 2 Co. Inst. 019, 

(e) Bum, EcclesiaHtical Law, Vol. III., p. 080, 

(/) 2 Co. Inst. 050 — 7. 

Ig) Whether small tithe is grown in great or small quantity makes no 
difference (Smith v. ir^at (1742), 2 Atk. 304). 

(7i) Caudrey^s Caac(l59l), 5 Co. liep. 1 a, 15 a. According the fund ainontal 
principles of the common law all land is equally churg^ tithes. To 

suppose a single acre not charged is quite a iiiii.l«ko (Page \ Wilson (182J), 

2 Jac. & W, 513, 528), As tho division of the country into piiiinhos dovtjh)ped 
(see p. 715, emte) the tithe became payable to the person or body whose duty it 
was to provide for tho euro of souls in each iiarish, and in extra- parochial places 
woe payable to tho King as liaving the supreme ecclesiastical jurisdiction, and 
therefore bound to provide a sulllciout pastor whore cio other provision was 
made (1 Bl. Com. 384), Whore tho parish formed part^of a district which was 
ministered to by a monastery it was usual for tbo monastery to appoint a vicar 
to undertake tho miqjstralions of the parish and to allot him a portion of the 
tithe in respect of his ministrations {(hrimaladey. Darby (1868), L. 11. 3 Q. B. 

421, 429). Where tho parish formed part of a jHirochia (see p. 714, ante) 
ministered to by secular clergy working under a bishop from a common centre, 
the payment of all receipts into a common fund was gradually replaced by an 
allocation of part of the receipts from the particular district to the priest of tho 
churcli of that district (see note (o), p. 715, ante). Whore a charon was newly 
erected at the instance or expense of some noble, tho whole or part (which in 
the case of a district church with rights of burial was frequently a third 
(Lingaxd*s History, Vol. I., p. 186) ) of the tithe of the distriot served might bo 
allocated to the priest of that parish, while tho remainder was allocated to the 
mother pari^ which claimed the distriot as belonging to it. By these means 
tihe tithe became divided in some cases into apportioned psjj^ which or 

mig^t not be burdened with a correspondixig apportionment of duties^ in o^er 
eases according to the nature of the material tithed ipto great ritlM which, 
being easy of collection, were usually appropriated to the rectotr, and small 
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1464. Although tithes were primarily payable in respect of all 
lands which were not naturally barren, the following lands were 
regarded as exempt ; — 

1. Forest lands while in the occupation of the Crown or its 
lessee (/)• 

2. Church lands or glebe of a parish while in the occupation of 
the parson or incumbent 0 / the parish in his ecclesiastical capacity (k ) , 
but not the glebe of another parish 

3. Lands in the occupation of an owner deriving title from one 
of the privileged orders, Cistercians, Templars, or Hospitallers (t/i)- 

4. Lands hold free and discharged from lithe by one of the greater 
monasteries at the time of their dissolution (n). 

5. Lands in respect of which an arrangement, called a composition 
real, had been made by the owner of the tithe, with the consent of 
the ordinary and the patron, that the lands should be discharged 
from tithe ( 0 ). 

G. Lands in respect of which an arrangement, called a modus, 
could be proved to exist for the discharge of the liability in some 
other customary mode (p). 

7. Lands in respect of which a proscriptive right not to pay 
can be shown to have arisen against the Crown or any lay 
person not being a corporation sole or any corporation aggregate, 
or a discharge from tithe can be proved, or non-payment or 
the payment of a modus can he proved for thirty years (q), 
without any written consent to such non-payment or payment 


■ t — " ■■■■■ — ..-III- — , 

tithes which, being less easy to collect, were usually allocated to the vicar and 
were 04illod vicarial tithes. 

( 1 ) Burn, Ecclesiaatical Law, Vol. III., p. 080. 

Ue) PricUUe and Napptr^a Vase (1612), 11 Co. K**p. 8 b, 14 a. 

(i) The maxim Kvnvsia erckmt decimas fiof vere ni>ndtht is confined to ecolodas- 
tical persons bolongiTig to the saino church (87. PauVa ( W^ardm etc.) v. St. PauV% 
{Dean) (1817), 4 IVicu*, 74 ; Shei'h v. PaakerviUe (1714), 1 Eag. & Y. 709). 
(?«) Ifurn, Eccltwusticfil Law, Vol. 111., p. 688, 

(r*) The greater monaHterieg of the yearly value of £200 or ui»wurds were 
dissolved by stat. (15;19) 31 Hen. 8, c. 13, and by s. 17 of that Act Iho King and 
©very other person who should have any parsonages npprojniato, tithes, iKmsiuns 
and portions and other hcreditainents of the said moiiiisteries should enjoy them 
discharged and acquitt^nl of payments of tithes ns freely and in as largo and 
ample a manner as the abbots or other ecclovsiastical governors of them had. A 
list of the greater mona^tones is given in Bum, Ecclesiastical Law, Vol. IIL, 
pp. 690 — 695. But lands held free by an alien monastery which passed to the 
Crown, and thence through lay hands to a greater monastery, are not exempt 
{Page v. Wihem (1821), 2 Jac. & W. 513). 

(o) A oomposition real was where the present incumbent with his patron and 
oroinaryj^id amo bv deed or by tine in the King's Court that certain lands 
sbcmld bo freed and discharged from all man nor of tithes in specie by reason of 
sown land or other real recompense given to the parson in lieu thereof (2 Co. 
Inst. 490 (Ehina v. Di)rvur (1747), 3 Atk. 534 ; A.-G, v. Bawlu (1754), 3 Atk. 
806, 809). 

(jp) ModuB decimandi is money or other thing of value given annually in lieu 
of times (Termes de la Ley). A modus must be certain[and invariable, lieneficiai 
to the parson himself, and different from the thing coiniK>uuded for. As to the 
difference between a modus and a composition reju, see Ekina v. Dormer, mpra, 
{q) Tithe Act, 1632 (2 A 3 Will. 4, o. 100), commonly called Lord Tenterden*8 
Act. The oxemption is absolute after sixty years. As to the evidence of non- 
payment required, see Sa2hM y. Johnston (1849), 1 Mac. & O. 242. Where a 
modus is set tip as existing from time immemorial it need not be proved for each 



Part VI. — Property of the Church of Enoland. 


748 


of a modus (r), or where the tithe is claimed by a oorporati(Hi 
sole, non-payment or payment of a modus can be proved during 
two incnnibeneies and three years or sixty years, whichever is the 
shorter period (s). 

1466. The inconvenience of collecting tithe in kind, and the 
fluctuating nature of the income derived jrom it, made it desirable 
that it should be replaced by some more convenient form of 
property, and by the Tithe Act, 1836 (t), provision vras.made for 
substituting in every parish, where possible by agreement (a) 
between the owners of lands and the owners of the tithes (6), or 
where necessary by compulsion (c), a com rent payable half-yearly 


Sbot.S. 


PropeitF 

Bcete* 


in 

iU^itiiie. 


Tithe 

ohufo. 


ol the sixty years fixeti by the statute for an intlefeasiblo preaoriptioo, but the 
evidence is liable to bo remitted by proof of payment of tithe in kind before the 
nixty years {Staw/ord (JiJiir!) v. Dunbar 13 M. & W. 822). Where the 

tithes wore comnuitod before the time liniiU*d hud expired, the time under this 
Act ceased to run v. Durham {Pkirl) (18S2), 46 L. T. 16). 

(r) The consent must be ox jircsHty f»iveii for that purpose, as is expressly pro- 
vidod in the Tithe Act, 1832 (2 & 3 Will. 4, o. 100) {Tvynhte v. Brown (1848), 3 
Exrh. 117). 

('♦) hb re non-puyinent of tithes apart from the statute is no evidence to 
defeat the tilh' even of a lay impropriator v. Drvver (1835), 3 CJ. & Pin. 

314, II. li.). The payments in the city of London of annual sums under the 
name of tithes were not tithes within the Tithe Act, 1832 (2 & 3 Will. 4, c. 1001 
(Viiyne v. Esdaih (1888), 13 Apt). Cas. 613), but they were annuities or periodical 
Bums of money charged upon land within the Real Property Limitation Act, 
1833 (3 ^ 4 Will. 4, 0 . 27), s. 1, os amended by the Real Proi>orty Limitation 
Aft, 1874 (37 & 38 Viet, c, 67) {ibid,). As to the application of the Statutes 
of Limitation to tithe, i.f., to an estate in tithes, boo Ely {Dtan) v. Bli$§ 
(1832), 2 Do G. M, & G. 459, and as to their application to tithe rentohargOi 
860 note (e), p. 748, post. 

U) 6 7 Will. 4, c. 71. 

(a) The owiieis of not loss than one-fourth in value of the laud Biibjoct to 
tithos or of the tithes could call a meeting, and a majority of not loss than 
two-thirds in value of tlie lands and two-thirds of the great tilnes and two-thirds 
of rlie small tithes niiglit proceed to make and oxecuto a parochial agx'oonient 
(i/n'd., 8. 17) hiuding all tho parish for tho paynumt of an oiiuul rontcharge 
instead of tho groat and smiill tithoKof the parish colloetively or severally. Tho 
proportioned values were determined by the values at which tlie lands were rated 
for poor rate (i/^id., s. 19). liy agreement land not exceeding twenty acres 
might bo given to any ecclesiahtic'al owner of tithes in lieu of the whole or any 
part of tho rontcharge {ibid.f s. 29, extended by tlie Tithe Act, 1839 (^2 & 3 Viet, 
c. 62), fi. 1 9, and tho Tithe Act, 1842 (5 & 6 Viet. c. 54), s. 6), and vested absolutely 
upon the confirmation of such agreement (Tithe Act, 1839 (2 & 3 Viet. o. ,62), 
B. 20). ^ 

{}>) '‘Owners of lands” and “owners of tithes” mean and include every 
person in the actual possession or receipt of tho rents or profits of any lands or 
tithes (except a tenant fur life or for years under a lease or agreement at not loss 
than two- thirds of tho net value, or for a texm which did not exceed fourteen 
years) without regard to the real amount of the interest of suoh person (Tithe 
Act, 1836 (6 & 7 Will, 4. c. 71), b. 12). 

(c) Tithe Commissioners wore appointed (ibul., ss. 1—11), and in case of no 
agreement being arriveii at provision was made for the appointment of valuers 
and for commilsorv action by tho CommissionorH after October Ist, 1838 (ibtd., 
B. 36). The Tithe toinmissiijners became the Jiand CommisBioners by s. 48 (1} 
of the Settled Land Act, 1882 (45 A 46 Viet. c. 38b and all their powers and 
duties under the Tithe Acts were transferred to the Board oftAgriculture by the 
Board of A^oulture Act, 1889 (52 & 53 Viet. c. 39), 8. 2, and to the Board of 
Agriculture and Fisheries bv the Board of Agriculture and Fisheries Act, 190.3 
(3 i^w. 7 , 0 . 31 ). For the Board of Agrioolture and Fisheries, see generally 
UtU AoBicvurmui, VoL 1., p. 237. 
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8B0T. 1 in money, known ae tithe rentoharge, for all tithe moduses and 
Property compositions real not already commuted. Failing an agreement, 
Eoole- the clear average value of these charges for the seven years pre- 
siastical in ceding the year 1886 , after deducting expenses, except parochial 
its Natnre county rates, was ascertained, any moduses, compositions, real 
or prescriptive or customary payment being treated as tithe (d), 
but special provisions being made for separate valuations of hops, 
orchards, or gardens (e), and of coppice wood (/), and for dividing 
the tithe' on hop-grounds or market gardens into ordinary and 
extraordinary tithe rentcharge, the latter being chargeable only so 
long as the land continued to be used as hop-grounds or market 
gardens respectively (g). 

Amount of 1466. The total sum to be paid for the tithes of the parish thus 
rentcharge. determined was apportioned by valuers appointed by the owners of 
land subject to tithe in the parish (//), or, in default of the 
completion of the valuation, by the commissioners (i), and the 
apportioned part of the rentcharge was by the final award of 
the commissioners charged on each parcel of land on which it was 
apportioned (A). Tlte effect of this final award after its final con- 
firmation by the commissioners is absolutely to discharge the lands 
from lit! ms, and instead thereof to charge each parcel of the lands 
with a sum of money in the nature of a rentcharge issuing 
thereout (1). The amount payable in respect of this rentcharge ia 
to be paid by equal half-yearly payments on the 1st of January and 
Ist of July in each year, and is to vary so as always to consist of 
the price of tho same number of bushels of wheat, barley, and oats, 
calculated according to the weekly averages in tho proceeding seven 
years as published in the London Gazette {m). This rentcharge is 
subjected to tho same rights and incidents as the tithe which it 
replaced (/i), and in particular is subject to all parliamentary, 
parochial, and county and other rates and charges as the tithes had 


(d) Tithe Act. 1836 (6 & 7 Will. 4, c. 71), b. 37. 
le) IHd^y B. 40. 

(/) 

(a) /it'd., B. 42. See WaUh v. Trimmer (1807), L. 11. 2 H. L. 208. 

(A) /iid., 8. 63. 

(i) /it'd., B. 64 (now repealed). 

(k) Ibid,, 88. 65, 68, 61, 03, 66, 67. And on thoaealands only (rTa/Arer v. 
JUmilry (1862), 9 Hare, 629)^. 

(/) Tithe Act, 1836 (6 & 7 Will. 4, c. 71), b. 67. The proceedings, properly 
authentic|^tod, of the commissionerB under the Act are public evidence of the 
mattetB therein stated ((?i’^'ard v. WUHams (1869), 38 L. J. (cu.) 697), but the 
award, though conoIuBive between tithe owner and tithe payer, is not neces- 
sarily conclusive between different tithe owners {Clarke v. lonye (1842). 6 Bear. 
623 ; Edimrde v. Bunhury (1842), 3 Q. B. 885), nor is the map attached to the 
award evidence in a dispute as to title to land (if"i/ier/oroB v. flear/ield (1877), 5 
Oh. D. 700X One copy of the apportionment was deposited with the incumbent 
and ohurehwardous of the pariwi (Tithe Act, 1836 (6 & 7 Will. 4, c. 71), b. 64). 
but the pariah council are wder the Local Government Act, 1894 (66 & 67 
Viet 0 , 73), entitled to requii^ the custody of that copy to be handed over to 
them {Lem$ v. Poole, [189^ 1 Q- B. 164). 

(m) Tithe Act, 1836 (6 & 7 Wilt 4 . c. H), b. 67. 

in) Ibid., b. 71. It IS apportionable under the Apportionment Act ilfeaeman 
e PoarH ^1869). L. B. S-Bq. ^9). 
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been (e). No ^eon is personally liable to pay the rentoharge (i>). 

The commutation does not extend, unless by special provision in Property 
some parochial agreement, to any Easter offerings, mortuaries, or 
surplice fees, or tithes of fish or of fishing (g), or to any personal 
tithes(r), other than the tithes of mills or any mineral tithes, nor W 
to the city of London, nor to any reutcharge or payment in lieu of 
tithes calculated on the rent or value of eniy houses or lands in any 
city or town under any custom or private Act of Parliament (a). 


(o) Tithe Aet, 1836 (6 & 7 VTiU. 4, o. 71), s. 69. Prior to the Tithe Act, 1891 
(54 A 55 Viot o. 8), these rates might be assessed upon the occupier and 
recovered from him, and might by him bo deducted from bis renti and might 
then in turn be deducted by the landlord from his tithe rentoharge, and a 
tenant holding his tenancy tithe free was allowed to pay this tithe rout- 
charge and deduct the amount from his rent (Tithe Act, 1836 (6 & 7 Will. 4. 
c. 70), a. 80). An owner of tithe rentoharge is liable to be assessed in resnect 
of it to a rate made for repayment of money raised under the Ohiu'oh Builaing 
Acts {Smtdlbimea v. Edney (1870), 24 L. T. 241, P. 0.). 

(;e>) Tithe Act, 1836 f 0 & 7 Will- 4, c. 71), s. 67 ; Qriffmhoofe v. Dauhu» 
(1854), 4 E. B. 230. An injunction will not be granted to restrain a distress 
tithe rentoharge on property of a company in liquidation, seeing that the 
company is under no liaoility {Rt Trimsaran Uoal, fron, and Steel Go, (1876), 24 
W. K. 900). 

(9) Fish, being /erce naiurcB^ were not tithoablo (2 Co. Inst. 651), except by 
custom. Oysters and oyster lay were not tithoablo {Murray y. Skinner (1713), 
1 Eog. & Y. 706). 

(r) The statute for the true payment of tithes (1548), 2 & 3 Edw. 6, 0. 13, which 
enacted (s. 7) that every person exercising morchanaise, bargaining and soiling 
clothing, handicraft, or other art or faculty, who had within the preceding forjy 
years accustomably paid, or of right ought to pay, personal titnes, other than 
such as be common day labourers, sliould yearly account for them, was ropoalod by 
the Statute Law Bovision Act, 1887 (50 & 51 Viet. c. 59), except as to tithes, 
offerings, and duties which have not been commuted or are otherwise still 
payable. 

(a) Tithe Act, 1836 (6 & 7 Will. 4, c. 71), 8. 90. As to the application of the 
Tithe Aots to corn rents, rontolmrges, and money payments payable out of 
lands by virtue of any Act of IViliainent in lion of tithes, seo p. 752, pt>8C, Power 
was given to the Land Tax CommisHitioers, and aftorwim- < extended to the 
Tithe Commi.s.sioner8, and is now vested in thj» Board of Agriculture and 
Fisheries, to alter the apportionments on the application of the owner of the 
lands charged whenever the lands charged with one roritcharge become vested 
in different owners, provided that no sub-division of rentchargn is loss than ba, 
(Tithe Act, 1S42 (5 &'6 Viet. c. 54), s. 14), but in the absence of an agreement 
80 to do a purchaser cannot call 011 his vendor to obtain an apportionment {/te 
Ebawartk and Tidy' a Contract (1889J.42 Oh. D. 23, C. A,). The Tithe Act, 1830 
(6 & 7 Will. 4, c. 71). was ameridod in many minor respects by statutory pro- 
visiooB relating to tne commutation and apportionment which have to a great 
extent become obsolete through tho completion of the commutation and appor- 
tionment and have so far as they are obsolete been re[>oaled. One of the first 
difficultios to arise was caused by the uncertainty of tho boundaries, eef^'clally 
of perishes, and the Tithe Acte, 1837 (7 Will. 4 & I Viet. c. G9) ; 1839 (2 & 3 
Viet. 0.62). 88. 34— 36; 1840 (3 & 4 Viet. c. 15). s. 28 ; and 1842 (A & 6 Viet. o. 54), 
s. 5, provided machinery for overcoming those diSiculties by determinations of 
the Tithe Commissioners which might be removed into court. On such removal 
the court might, by s. 35 of the Tithe Act, 1839 (2 & 3 Viet. c. 62), direct an 
issue at its ^cretion {R, v. Meraon (1842), 3 O. B. 895), and tho determination 
of the oommissionors, or after removal into court of the court, was made final 
and conclusive (Tithe Act, 1837 (7 WUL 4 Sc I Viot. 69), s. 3; Tithe 
Act, 1839 (2 & 3 Viet. o. 62), s. 35) as to tho boundary after the. award ia 
made, but not before (i?. v,. Madtdty {Inhahitr.nta) (1850), 15 Q* B. 43), 
provided ^e initiation (A the proceeding ie regular (/f. v. llabeon (1850), 19 
L. J. (Q. B.) 262), even thoneh tho boundary line dofinod is past of the 
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1467 . The tithe rentcharge issuing out of lands and payable in 
pursuance of the Tithe Acts (b) is payable by the owner of the 
lands, notwithstanding any contract made between him and the 
occupier (c), and the tithe owner whenever any sum due on account 
of tithe rentcharge is three months in arrear may apply to the 
county court for an order for payment therof, and tithe rentcharge 
cannot be recovered in arly other manner (d). No sum is recover- 
able under the Acts unless proceedings are commenced before the 
expiration of two years from the date at which it became payable(f ). 


boundary of a county (/?« Dent Carnmuiatum 8 Q. B. 43); but where 

two panfihfes in difforont counties adjoined, and tlu* roininiitKlion in one was 
fixed by voluntary agrooment and in the other compulsorily, the commissioners 
cannot against the wish of ono of the ])ari8hc.s pioeced to determine the county 
boundary between the two (De YstradgunlaiH Ccmmutation (1844). 8 Q. B. 32). 
The power which the cominissionors had of defining lM>iindarie8 was applied to 
the definition of glebe lands where the quantity of globe is known but cannot 
be identified, and the commissionors wero also given power on the application of 
any Hpiritual person to exchange glebe lands for other lands within the sumo 
parish (Tithe Act, 1842 (5 A fi Viet. c. 54), s. 5 ; Tithes Act, 184(> (9 & 10 Viet, 
c. 73k b. 22). The Kcclesisstical Corporations Act, 1832 (2 A 3 Will. 4, c. 80), 
enables an ecclesiastical corporation by agre^ement witli any tenant to lefer the 
Bottloinont of unknown or disputed boundaries or quantities of tl»e manorial or 
otlior estates of such cor[»or.ition to arbitration, but the necessity for using this 
Act has been much diminished by subsequent legislation. 

(h) Including any rentcharge into which a corn rent has been con verbal 
under the Tithe Act, 1800 (23 A 24 Viet. c. 93), see p. 752, post^ but not includ- 
ing a rontcluirge payable under the JOxtrnoriiinary Tithe Bedemption Act, ISSO 
(<•9 A 50 Viet. c. 54) (see p. 701, nor n rentriiarge in iesjKu*tof tithes on a 
gated or stinted pasture (see p. 702, nor a sum payable for each head 
tumed on land siioject to common rights (Tithe Act, 1891 (04 A 55 Viet. c. 8), 
SB. 1 (1), 9 (2) ). 

(c) Tilho Act, 1891 (51 A 50 Viet, c. 8), .s. 1(1). Not only is n contract by 
the tenant to pay the tithe reutchargo prohibited, but also a contract to reimburse 
the landlord sums paid by him for tithe rentcharge {LjkJ/ow [Lm'd) v. Pike, [ 390*1] 
1 K. B. 531 ; and see also J>aviea v. Fitton (1842), 2 Pr. A War. 225). Special 
lU’ovision is made for cases where the occupier is liable under a contract made 
iM'foro March 2tith, 1891 {ibid,, ss. 1 (2), (3), 2 (6)), and any sum due from him 
is to be recoverable by distress and not otlierwiso (tOu/., s. 1 (3)), This is an 
absolute bar to it.s being recovered iu any other maniior {Church v. Marsted (189S), 
07 L. J. (q. n.) 823). As to notice of liability to occupier under contract made 
before the Act, see AV Tiih^. Act, 1891, Hughes v. Uim'mer, [1893] 2 Q- B. 314. 

(d) Tithe Act, 1891 (54 A 55 Viet. c. 8), s. 2 (1). As to the ju'ocee^ngs in the 
county court for the recovery of tithe rentcharge, see title County Coukts, 
Vol. Vlll,, pp, 690, 691, and Rules under the Tithe Act, 1891, Yearly County 
Court Practice, 1909, Vol. II., pp. 413 tX seq., and title DiSTEESS, ante, 
pp. 217, 218. 

(e) Tithe Act, 1836 (6 A 7 Will. 4, c. 7i ), s. 81 ; Tithe Act, 1891 (54 A 55 Viet, 
c. 8), 8. 10 (2). This limitation only precludes the recovery of the rentcharge 
due for n^iarticular half-year, but a rentcharge is a “rent ** within the mean- 
ing of the Real Property Limitation Act, 1833 (3 A 4 Will. 4, c. 27), s. 1, and 
is not tithe within the meaning of that section, so as to be exempt jfrom that 
statute when belonging to a spiritual or eleemosynary corporation {Payne v. 
B^daile (1888), 13 App. Cas. 613), and consequently the owner of the rent- 
charge may be barred in the case of a lay owner by twelve years’ inverse 
possession, or iu the case of aik ecclesiastical or eleemosynary corporation by 
adverse possession during two incumlieiicies and six years, or sixty years, 
whichever is thof larger period {Irish Land CommUsion v. Grant (1884), 10 
App. Cas. 14). A payment made under a mistake of fact in respect of tithe 
may be recovei^ed aiter two years, notwithstanding that the tithe owner mean- 
while has lost his remedy (i^arranf v. EccletiasticcU Commissumera (1880), 6 
Q. B. II. 234). 
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1468. The county court appoints an officer who, when the lands 
are occupied by the owner, has the powers of distraint which were 
conferred by the Tithe Acts on the tithe owner (/), and accordingly 
ma^, where the owner of the lands is in occupation of them, dis- 
train upon the lands liable to the charge or on any other lands 
within the parish occupied by the same owner (g). In any otlier 
case the officer acts as a receiver of thS rents and profits of the 
lands or of any lands held therewith (A). If the court is satisfied 
that the rentcharge exceeds two-thirds of the annual value of the 
land out of which it issues, it may remit the sum and may also 
order a remission of a proportionate amount of any cuijrent rate 
assessed on the owner of the rentcharge (i). 

1469. Any rate (A:) to^'which tithe rentcharge is subject (i) is to 
be assessed on and may he recovered from the owner of the tithe 
rentcharge as from an occupying ratepayer (?;/), on an assessment 


f/) Tithe Act, 1891 (54 & 55 Viet. o. 8 ), a. 2 ( 2 ). A growing crop may form a 
sutncient distresfl, although not yet ripo for cutting (Ax jKirte Jrniaon (18t>8), 
L. B. 3 Ex.oh. 66 ) ; but cattle not actually ou the land do not, unloae thoir 
absence is merely accidental and temporary (A’.c parte Jones (1889), 6 T. h. li. 
512). 

(^ 7 ) Tithe Act, 1891 (54 & 55 Viet. c. 8 ), s. 2 ( 2 ); and title Disthkss, 
a7ite, p. 217. Prior to that Act, this provision for distroas applied whether 
the owner was tbo occu])ier or not, and the distross might bo h'viod on any 
lands oc(;ui)iod under the same landlord riHihe Act, 1836 (6 & 7 Will. 1 , c. 71), 
PS. 81, 82, 85), As to theissiio of a writ 01 poHSoaakm when there is no auflituent 
diatresa, see Yearly Supreme Court Practice (1910), p. 491, 

(A) Tithe Act, 1891 (64 & 55 Viet. c. 8 ), s. 2 , including lanils hold therewith in 
another parish, in which cose an apportionuiont between tlio two parishes 
takes place s. 2 (3) ), No renUmarge can be so recovered in respect of 

land which has been washed away or otherwise destroyed by a natural casualty 
(Tithe Act, 1836 (6 & 7 AVill, 4, c. 71), s. 85). 

(i) Tithe Act, 1891 f54 & 56 Viet, o, 8 ), s. 8 (1). As to tho assossinont of the 
value of tho land for tiiis purpose, boo It. v. Veter sficld Tax C\j ' irntMai oner m (ISO"]), 
63 1j. J. (q. B.) 357, and It. v. JJarnstaple Tax Comyniffsumerd. [.895] 2 Q. h. 123. 

{k) Including any rate assessed by a public authority for public purposes 
(Tithe Act, 1891 (54 & 65 Viot. c. 8 ), s. 6 (4)). 

(/) Tho provisions of the Tithe Acts, 1836 (6 & 7 Will. 4, c. 71), as. 69, 70, and 
1837 (7 Will. 4 & 1 Viet. c. 69), s. 8 , for the aesoBsmerit and recovery of rates 
on tithe rentcharge, formed a code wliich replaced fhe existing law os to tho 
assessment of tithes (Aamp^u^f/i V. Norton (1889), 22 Cl. B. I). 462, 450, 0. A.), aiid 
have ron lered it unnecessary to conslaor tho numerous aises whereby it was 
finally established that the parson was rah^able in reBpoct of tithes (A. v. 
Boldero (1826), 4 B. & C. 467 ; R. v. Capel (1840), 12 Ad. & El. 382) ; and for a 
rentcharge in lieu of tithes, excepting in so far as some express exemption 
extended {ibid.; R. v. Joddrdl {\H'6G), 1 B. & Ad. 403}. With regard to tho 
deductions to be made, much doubt existed as to whether any deduction was 
to be allowed in respect of services rendered {e.g.. for tho ealary of a curat^e 
{Hockney arid Lamherhvrsi Tithe Commutatum Jieni Ouirges (1858), E. B. 
& E. 1 ) ; but it is now settled law that no such deduction is to bo allowed (/f. 
▼. Skerford (1867), L. E. 2 Q. B. 503, overruling Hackney and La/rnherhur$t 
TUhe Vammutaiion Rent Charges, supra) ; and even where on the formation 
of a new parish under the New Parishes Act, 1843 (6 & 7 Viet. 0 . 37), a 
rentcharge for its endowment is secured on the rectory of tho old parish, no 
deduction con be made from the tithe rentcharge of the old parish in respect 
of the portion thus voluntarily granted away in arriving at its rateable value 
(Za 9 i;rence v. TeUeshunt Knights Overseers (1862), 2 B. A; S. 533). 

(m) Tithe Act, 1891 (54 A 65 Viet. c. 8 ), s. 6 (1). As to the modes of 
recovery, see titie Rates akd EATma. 
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sbct. t. according to the sum for which the reutcbarge might reasonably 
Proper^ be expected to let from year to year, allowing for the expenses of 
Ecole- collecting, for bad debts, and for legal and other expenses, if any, 
sia^cal in ^hich would be necessary to induce a tenant to take it (n), pro- 
Its Nature, the owner of tithe rentcharge attached to a benefice (o) 

is liable to pay only one half of the amount assessed on him as 
owner, the remaining half being paid by the Commissioners of 
Inland Revenue (p). If the collector satisfies the county court that 
1 j 0 is unable to recover any rate so assessed, the court may order 
the owners of the lands out of which the rentcharge issues to pay 
the tithe rentcharge to the collector until the rates, including a sum 
due in refepect of any future rate, have been paid (q). 

Redemption. 1470. Redemption of tithe may be effected by payment of a sum 
of money which, in the case of a rentcharge not exceeding 20«., 
the. Board of Agriculture and Fisheries may, on the aj)p]ication of 
the owner either of the rentcharge or of the land» order to be paid 
at the rate of twenty-five years* purchase (?*), or which in the case of a 
rentcharge exceeding 20«. is, with the consent of the owner of the 
land and of the rentcharge (s), ordered by the Board, such sum not 
being less than twenty-five years’ purchase (t). The Board may 
also order redemption of rentcharge by payment of twenty-five 
years’ purchase when any rentcharge has by mistake as to boun- 
daries or otherwise been charged on lands not in the parish in 
respect of which the apportionment was made (a), or when laud is 
taken for certain purposes, including the building of any church, 
chapel or other place of public worship, or the making of any place 
of burial (fc), and iriay order redemption b^^ payment of not less than 
twenty-five years’ purchase of tithe apportioned on lands divided 
into numerous plots (c). The money payable for redemption of any 
rentcharge whicri is payable to any spiritual person in respect of a 

(n) St. Asaph {Dean and Chapter) v. Llanrhaiadr-yn-Mochnant Overeeern^ 
[1897] 1 Q. B. 511, 0. A.; see also Stevem v. Bishop (1888), 20 Q. B. D. 442, 
b. A. As to the recovery of rates in tithe rentcharge before 1891 , see Lamplvqh 
V. Norlim (1889), 22 Q. B. D. 452, O. A. 

(o) Including all chapolriee or districts reputed to belong or to bo annexed 
to any church or oh^l, and districts formed for ecclesiastical purposes by 
statutory authority (Tithe Rentcharge (Ratos) Act, 1899 (62 & 63 Viet, o. 17), 

2(^1) (b)). 

fp) Ibid., fl. 1. 

9) Tithe Act, 1891 (54 & do Viet. c. S), s. 6 (2). 

S’J Tithe Act, 1878 (41 & 42 Viet. c. 42), s. 3. The practice of the Board of 
Agno\iltT*ro and Fisheries now is to conduct by means of their own officers all 
pi'oceedings for altered apportionments and for such redemptions as are com- 
pulsory on the landowners conoernod, and to collect themselves the expenses of 
so doing (Parliamentary Paper, Cd, 4,127, 1908, p. 6). The County Court has 
iurisdicnon to enforce the payment of the redemption money (B. v. JPatersan, 
[1896M 0. B. 31). 

(s) When the o\nier owns the rentcharge in right of a benefice or cure, the 
oonsonto of the bishop and patron are required (^tho Act, 1878 (41 & 42 Viet 
0. 42). 8. 24). 

(t) 4. * 

(a) Titbe Act;, 1860 (23 & 24 Viet. o. 93), a. 33. ^ 

b) Tithe Act. 1878 (41 A 42 Viet, c, 42), s. 1. 

’e) iftirf.. ■. 5 
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beneflee is to be paid to Queen Annexe Bounfy, and appropriated for 
the augmentation of such benefice (cQ. 

1471. Any person or persona seised in possession of an estate in 
fee simple or fee tail, whether legally entitled or only entitled in 
equity {e), or having the power of acquiring or disposing of the fee 
simple in possession of any tithe rentcharge, may by a deed in such 
form as the Board of Agriculture and Fisheries approve, to be con- 
firmed by such Board, release, assign, or otherwise dispose thereof, 
BO that it shall merge in the freehold and be extinguished (/), what- 
ever the tenure of the land may be (g). Any tenant for life of tithe 
rentcharge and of the land on which it is charged may by a deed 
similarly approved and confirmed merge the tithe rentcharge in 
the land (/i). The effect of the merger is to subject the lands to 
any charge to which the tithe rentcharge was liable to the extent 
of the value of the rentcharge, and the Board may apportion such 
charge on any portion of the land w^hich is three times the value of 
the charge (i). These provisions as to merger extend to gleho or 
other lands in all cases where the tithe rentcharge belongs to the 
same person by virtue of his benefice or of any appointment held 
by him (k). 

1472. Extraordinary tithe rentcharge on hop grounds, orchards, 
fruit plantations, and market gardens newly cultivated as such 
since June 25th, 1886, has been abolished, and replaced by an 
annual payment calculated at 4 per cent, on the capital value of the 
charge ascertained by the Land Commissioners for England (/), after 
taking into account, inter alia, the fact that the owner of the land 
had the right to discontinue the special cultivation from which the 
extraordinary charge resulted (rn). Such annual payment is payahlo 
half-yearly (n) by tho landlord (o), and is recoverable in the same 
way as tithe rentcharge (p), and is chargeable on the farm or 
parcel of land in respect of which tho extraordinary charge was 
payable described in the certificate of the Board of /agriculture (q). 

(d) Tithe Act, 1846 (9 & 10 Yiot. c. 7^, fl. S. 

(e) Ihid.^ 8. 19. If the estate ifl irisumciciit to elToct tho merger, the doclara- 
tioii may effect it and thc^ ])ai'tio8 affected hy it bo left to their remedy againet 
the pertJoii making the declaration ( Walker v. Bentley (1852), 9 Hare, 629). 

(/) Tithe Act, 1836 (6 & 7 Will. 4, c. 71), s. 71 ; ’litho Act, 1838 (1 & 2 Viot. 
c. 64), 8. k. Such deed is free from stamp duty [ihid., s. 2). 

Tithe Act. ISSS^Cl & 2 Viet. c. 64), 8. 4. 

h) lUd., 8. 3. 

t) Tithe Act, 1839 (2 & 3 Yict. c. 62), ss. 1, 2. 

h) Ibid,, B. 6. 

l) Now the Board of Agriculture and Fisherios; see note (c), p. 745, afde, 

m) lilxtraordinary Tithe Acts, 1886 and 1897 (49 & 50 Yict. c. 54, hh. 1- 1 ; 
60 & 61 Yict. c. 23). 

(«) Extraordinary Tithe Eedemption Act, 1886 (49 & 50 Viet c. 54), s. 4 (3). 

(e) Und., 8. 7. 

Ibid,, 8. 4 (5). Where the ownership of the land on which tho rentcharge 
has ^n assessea becomee divided the olmm of the owner of one part againat 
t^ owner of tho other part for contribution should be enfoycod before justi^ 
under the Tithe Act, 1842 (5 A 6 Yict. o. 54). 8. 16, and not in the county oourt 
(Simmand* v. Jleaih, [1 894] 1 Q. B. 29, 0. A.). 

M Smtmmda v. Ifeaiht tupra; end Eetnuxedinacy Tilha Act, 1697 (60 A 61 
Viet e. 26), c I. 
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It is exempt from rates (r) and from land tax (s), and may be 
redeemed at any time by payment of the capital value, such pay- 
ment being made, where the person entitled is the incumbent of a 
benefice, to the Governors of Queen Anne’s Bounty (t), who have 
power when the income of the benefice is thereby diminished to 
modify the incidence of any mortgage charged thereon (a). 

1473. Corn rents payable under any local Act of Parliament may 
be converted into tithe rentcharge by the Board of Agriculture 
and Fisheries, and apportioned upon the lands which were subject 
to such rents on the application of the majority of owners of the 
laiuls or pf the rents at any time when the rents are subjected to 
variation (h) under the local Act, or on the joint application of the 
majority of owners of the land and of the rents at any other time (c). 
In the case of lammas lands, commons, and gated or stinted 
pastures, where by reason of the peculiar tenure the rentcharge 
cannot bo fixed on the lands so as to be borne fairly by the owners 
of such rights, a supplemental agreement or award may be made 
fixing the rentcharge by reference to the different rights enjoyed((f), 
but such rentcharge may, on the application of any person entitled 
to receive or liable to pay the same, be converted into a gross rent- 
charge payable out of the land (r). 

1474. For the purpose of annexing to any chapel of ease or 
parochial chapel, or district church or chapel, any part or parts of 
the tithes or other revenues of any rectory or vicarage, tlie rector 
or vicar may (/), with the consent of the patron and of the arch- 
bishop or bishop of the diocese ((;), agree with the incumbent of 
any district church within the limits of the rectory or vicarage for 
such annexation in consideration of a sufficient compensation out 
of the endowments of such district church, and such agreement 
may be carried into effect by the Ecclesiastical Commissioners, 
w'hich has the effect of vesting the tithe in the incumbent of the 
district church and securing the compensation to the rector or 
vicar (h), 

1476. The law relating to tithes in London has been and is 
distinct from the law elsewhere. By a decree made in the year 
1{)45 by commissioners appointed by statute (i) for the purpose 


(r) Extraoidiimry Titho Redemption Act, 1886 (49 & 90 Viet. c. 54), b. 4 (6). 
{aj Carr v. Fowlt, rivS93] 1 Q. 13. 251. 

(<) Extraordinary Titho Redemption Aot, 1886 (49 & 50 Viet. c. 54), b. 5. As 
to the pTscedure for recovery, see title Cootty Cottrts, Vol. Vni., p. 647. 

(a) Extraordinary Titho Redemption Act, 1886 (49 & 50 Viet. o. 64), b. 12. 

(ft) But not nt any other time except on a joint application (/?. v, Lindaey 
(Justices) (1849), 13 Q. B. 484. 

(fj Tithe Act. 1860 (23 & 24 Viet. c. 93), ss. 1—10. 

((/) Tithe Act, 1839 (2 A 3 Viet. r. 62). a. 13 (now repealed) ; Tithe Act, 1840 
(3 A 4 Viet. c. 16), B. 14 (now repealed). 

(c) Tithe Act, 1860 (23 A 24 Viet. c. 93), bb. 18, 19. 

(/) District Church Tithea Act, 1865 (28 A 29 Viet. c. 42), s. 3. 

(^) iftid., B. 4. * 

(ft) fftid., 8. 8, as amended by Eoclesiastioal Commissioners Act, 1866 
(29 A 30 Viot. c. Ill), s. 22. 

Aot for Tithes in LondhOf stst (1646) 97 Hen^ 8, o. 12. Where tithe wee 
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of appeasing strife between the parsons, vicars and curates, and the 
citizens and inhabitants of the city of London concerning the 
payment of tithes (/:), it was decreed that the citizens and inhabi- 
tants of the city of London and the liberties of the 8ame(Q 
should for ever pay their tithes after specified rates commencing 
with 16^« on every lO^r. rental of every house, shop, warehouse, 
cellar and stable, and rising by 16^rf. for every additional 10«. 
rental (wi). The payment thus decreed was not necessarily a pay- 
ment in lieu of tithe nor in the nature of tithe, and in thp absence 
of any evidence that any tithe was payable in the city of London, 
it is to be regarded merely as a new personal imposition which is 
not tithe nor in lieu of tithe and is therefore not rateable a»such (n). 
By a private Act of Parliament the payments thus decreed were in 
the year 1879 (o) commuted except in a certain parish, where they 
were separately commuted by a subsequent Act (p). 

(ii.) Ol$be and PatMcnage }Joa$u. 

1476- Glebe is a portion of land belonging to or parcel of the 
parsonage or vicarage, over and above the tithes (q). 

A parsonage house is a house which belongs to or is parcel of the 
parsonage, that is, of the endowments of the benefice (r). 

The house and glebe are both comprehended under tlie word 


claimed on a house in South walk not within the city of London, and therefore 
not within this statute, Die claim was allowed without proof of custom or 
prescription on the ground that the tithe was the only provision for St. Bavioui's 
Church v. TUmarsh (1721), Jhiiib. 102). • 

f/f) 2(!o. Inst. 069. 

(f) iTumuiiities which wore not expressly included in the Act for 'J'ithos in 
London must be tak^m to have been excluded {St PatU^e ( Warden efr.) v. St, 
Paul's {heaik) (1817), 4 Price, 05). 

{m) Esdaih v, Juond(m {(My) Union Assessment Commitlfr (1887h 18 U. B. D* 
699, 000, where the decree is H(3t out; affirmed 19 Q. B. I>. 481, C. A. 

(n) Esdaile v. London {City) Union Assessment Committee, svpra ; nor is it 

“ tithe ” within |tho Tithe Act, 1882 (2 3 Will. 4, c. 10t)> [Payne v. Esdaile 

(1888), 13 App, Cas. 018). See also London ami JilaeJewaU /iaiL. Co. v. Letts 
(1831), 3 11. L. Cas. 470 ; and Wagsiaff y. London {City Ctminvn Vowicil) (1908), 
99 L. T. 791. 

(o) London (City) Tithes Act, 1879 (42 & 43 Viet, c, clxxvi.). 

(p) London (City) Tithes (St. Botolph Without Aldgate) Act, 1881 (44 & 46 
Viet. c. cxcvii.). 

{q) Bum, Ecclesiastical Law, Vol. II., p. 297. The word projKirly means a 
hard turf or clod of earth with grass growing tbere<»n (Ayl. Par. 283). Glebe 
laud ” includes any manor, land or tenement, forming the oudowiiieiit or part 
of Die endowment of a benefice (Glebe Lands Act, 1888 (31 & 52 Viet. c. 20), 
8. 12). A gift of land in trust to pay the iucKime to an incumbent so long as no 
pew rents are charged is not a gift of glebe {He Randdl, Randell v. /liwon (1888), 
37 L. J. (CH.) 899) 

(r) ** Parsonage in legal parlance means the various properties which 
constitute the endowments of the benefice. “ A parsonage or rectory is a certain 
portion of land, Dthes and offerings established by the laws of this Kingdom, for 
the maintenance of the minister that hath the cure of souls, within the parish 
where he is rector or patron, and properly comprehends tnfeyra ecclesvi parochtalii 
cum omnibus Buu juribus^ jpraediis, deeimis aliisqus proveniuum specieh\tM: alias 
vulgo didium heneficium ” (m>elman*B Glossary) {lie Alms Com Charity^ Cbariiiy 
Commissioners v. Bodcy [1901] 2 Ch. 760, 758). The mse of the woiu 
** parsonage " as equivalent to paiBonage-house, oocxm in Fitzherbert’s Boke 
of Surveying and ImOTovements (1323), sad the use of panonngs-hoaie is 
•sold as 1363 (Nsw tagBA l)fotaeiMi7, ^'parsoBsgs 
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** manse *' («). The parsonage house (f) and glebe are owned (a) b; 
the incumbent as a corporation sole for the benefit of himself {b) 
and his successors in the incumbency, and he is entitled to use 
them for bis own enjoyment or profit so far as such use is con- 
sistent with the due preservation of them for the use of his 
successors (c). He may cultivate the glebe in any way he thinks 
fit, provided he does not\;ommit any waste, and he may work mines 
already opened, but he may not cut down trees except for purposes 
beneficial to the Church, such as repairs to buildings belonging 
to or repairable by the benefice ; nor may he open mines, nor may 
he quarry except for the purj)ose of repairs (d). 

1477 . Notwithstanding the rule that no church should be con- 
secrated without the provision of a parsonage house and glebe (e), 
many of the clergy for want of proper habitations were compelled 
or induced to reside at a distance from their benefices ( /*), and to 
remedy this evil, as well as to provide for the acquisition of houses 
of residence where new parishes or ecclesiastical districts are formed, 
many facilities have been afforded by statute for the purpose of 
purchasing a house of residence, or purchasing a site and building 
a house of residence thereon, or rebuilding or improving an existing 
house of residence. In addition to Die facilities for acquiring sites 
already referred to in connection with Die acquisition of sites for 
churches ((/), where a residence house is inconveniently situate or 
for other reasons it is thought desirable to sell it, tlio incumbent 
;ijay, with the consent of the ordinary, patron, and archbishop, sell 
the house with contiguous land not exceeding twelve acres, or any 
other house belonging to the benefice which is ruinous beyond 
repair, or which for other reasons it is advisable to sell, the pur- 
chase-money being paid to Queen Anne’s Bounty and applied in 
the erection or purchase of another site and house, with land not 
exceeding tw^elve acres, approved by the ordinary and patron {h). 


( 5 ) Bum, Ecclesiastical Law. Vol. II., p, 297. 

(t) Whore the Govornors of Queen Anne’s Bounty require for a benefice a 
house not within the parish, but so near as to he convouicut and suitable for a 
residence, such house when approved by the bishop is to be deemed the house 
of residence (PluralituMa Act, 1838 (1 & 2 Viet, c. 106), b. 34 b 
(a) The nature of the estate of the incumbent is dt^cribed as a fee simple 
qualified (Oo. Litt, 341). 

{h) Where in fixing a price for globe laud a sum bas been allowed in respect 
of incouvenienoe or aimi^ance to the incumbent, it may be ]^)aid out to him 

i Re East Lincolnshire EaxL Co., Ex parte Little Steeping [Hector) (1848), 6 
iy, & Can. Cas. 207 ; Be Samdetion Glebe Lands^ Ex parte Saunderton (Rector), 
[1003] M)h. 480). 

(e) Surplus profits are primarily applicable to keeping the house in repair 
{Ek parte Qlaypole (Redor) (1873), L. It. 16 Eq. 674). 

i d; Seep. 768,po«f. 
e) See p. 720, ante. 

f) Preamble to Clergy Beeideuces Repair Act, 1776 (17 Geo. 3, c. 63). This 
Act and the Clergy Residencee Repair Act, 1780 (21 Geo. 3, c. 66), the Cleiw 
Residenoe Aot^ 1826 (7 GeO. 4, 0 . 66), the Parsonages Act, 1838, and the 
Parsonages (Amendment) Act, 1838 (1 A 2 Yiot oc. 23, 29), the Faisonages Act, 
1865 (28 & 29 Vid. c. 69), and tho Incumbente and Benefioee Loans Extension 
Act, 1881 (44 A 46 Viot. 0 . 26), are commonly known as fhe Gilbert Acts. 

Bee pp. 722 at sea., eaUe. 

PaTBOMges Aot, 18W (i A 2 Tiot. e. 23), ss. 7-— 0 » amended by tbe 
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1478 > The principal officer of any pnblio department holding lands 
on behalf of His Majesty or for the public use or use of his depart- 
ment and every body politic, corporate or collegiate, and corporation, 
aggregate or sole, and all trustees or other persons having the 
management of any charitable foundation or public institution, or 
other person empowered under the Lands Glauses Acts to convoy 
or release lands by an assurance under iseal, may convey to the 
Governors of Queen Anne’s Bounty, by way of voluntary, gift or 
on sale, any lands, tenements, or hereditaments, provided, that any 
lands given must not exceed one acre, including the site of any 
buildings thereon, to be used as parsonages or residences, or for 
enlarging parsonages or residences of incumbents, or as gardens or 
appurtenances thereto (t). 


8l0lll.lL 

Fnpertr 

Eoohf 

8i«^oalin 
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(iii.) Mortgages for Expenditure on House of Rtsidmce or Qlebt or Chanel 

1479 . An incumbent of a benefice (k) may borrow at interest on Mortmso bj 
mortgage of the glebe and profits of his benefice in the prescribed incumbcot. 
form an}" sum or sums, not being lesa than £100 and not exceeding 
three years* net income of the benefice (i), for all or any of the 
following purposes, namely : (1) For building a new or repairing or 
improving an existing house of residence for the benefice (in ) ; 

(2) for purchasing a site for a house of residence and other 
necessary buildings ; (8) for purchasing not more than twenty 
acres of land, where the existing glebe does not exceed five acres, 
for a site for a house of residence with outbuildings and for gardens 
and glebe ; (4) for purchasing not more than twelve acres of land 
contiguous to or desirable to be used or occupied with the house of 
residence or glebe of the benefice ; (5) for building offices, stables, 
outbuildings, or fences for the house of residence ; (0) for repairing 
the chancel of the church of the benefice whore the incumbent is 
liable to repair the chancel (u); and (7) for building, improving, 
or purchasing a farm-house or farm buildings or labf‘urers* dwelling- 
houses belonging to or desirable to be acquired for ’ farm or lands 
apx>ertaining to the benefice (o). The incumbent must first subiuit 


Parsonages (Amendment) Act, 1838 (1 & 2 Viet. c. 29), the Pluralitifs Act, 
1838 (1 & 2 Viet. G. 106), 8. 25, and the Ohiu’ch Building Act, 1839 (2 & 3 
Viet. 0 . 49), 8 . 17. , « 

(i) Par'^onages Act, 1865 (28 & 29 Viot. c. 69), 8. 4. 

{k) The incumbent^ of any benefice which has beca augmented under the 
Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), cannot raise money 
by mortgage of his benefice for purchasing, building, or improving a parsonagb 
house without the consent of the Ecch^iastical Oorrimisaioueni (Ecdeeiastical 
Houses of Residence Act, 1842 (5 & 6 Viet. c. 26), s. 13). 

(l) The rule of the Governors of the Bounty is that tlio outside limit of the 
loan which they will wmetion is three years* not income, and they rarely lend 
more than two years’ net income except for a new house. 

(m) This includes making additions to the house (Eoyd v. Barker (1859), 4 
Drew. 582). 

(n) See p* 732, emfo. 

(fl) Clergy Residences Bepair Aet, 1776 (17 Geo. 3, o. 53), ss. 1—7, 12 — ^20; 
Clergy Residences Repair Act, 1X80 (21 Oeo. 3, c. 66) ; Glefco Ezxdiange .Act, 
1815 (65 Goo. 3, c. 147), s. 6; Clergy Residence Act, 1826 (7 Goo. 06); 
PaTsonnges Act, 1838 (1 A 2 Viet. c. 23). ss. 1, 4, 5 ; Parsonatros Act, 1865(28 & 
29 Vicft. o. 69), 88. 1, 3. The objects recognia^ by the Govornoitt of the Bounty 
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a scheme and estimate (p) to the bishop of the diocese and the patron 
of the benefice, and obtain their written consent to it(q). The 
mortgage is to be for the term of thirty-five years, or until repayment 
of the principal sum secured with interest and incidental costs ; and 
after the first year of the term the incumbent is to repay yearly one 
thirtieth part of the principal sum with interest thereon or on so 
much as remains unpai(f (r). But the Governors of Queen Anne's 
Bounty may lend money to incumbents for any of the above- 
mentioned purposes at interest not exceeding 4 per cent, per 
annum for shorter terms and under different forms of mortgage, 
and repayable either by annual instalments os above mentioned or by 
fixed yearly sums in the form of a terminable annuity («). Colleges 
and halls in the Universities of Oxford and Cambridge and other 
corporate bodies possessing the patronage of benefices are also 


as thofio for which a loan may be sanctioned are : — (1) Purchasing house and 
land or site for rosidenco, or purchasing land, not exceeding twtdve acres, 
conti^oiis to the residence or glebe or desirable for use or occupation therewith; 
(2) fiuildlng, rebuilding, enlarging, and altering residence and offices, or 
building necessary stables, outbuildings, or fences; (3) Restoring, rebuilding, 
or repairing the fabric of the chancel where (he incumbent is liable to repair or 
sustain it, provided the fabric of the church is in good preseiTation, or is 
about to be restored; (4) Building, improving, or purchasing faim-houses, 
buildings, or cottages desirable to bo hold with lands belonging to the benefice ; 
(5) Witter supply and sanitary improvements to residence ; (6) PuTcbasing 
movable fixtures in the residence. 

( p) The incumbent must procure a certificate showing the condition of the 
^buildings, the value of the timber and materials on the glebe to be used, and an 


^buildings, the value of the timber and materials on the glebe to be used, and an 
estimate of the work to be done, and verifying on oath the annual profits of 
the living. The estimate must follow the form and be in acc<->rdaDce with the 
iusU'uctions which are 8upi)liod by the Governors of Queon Aimers Bounty, so 
as to comply with the statutory requirements, and the estimate and plans must 
bo signed by the bishop and patron before the application will be considered by 
the Governors of the Bounty. 

(</) Clergy Residences Repair Act, 1776 (17 Geo. 3, c. 63). In the case of a 
bonefico augmented under the Ecclesiastical Commissioners Act, 1840 (3 & 4 
Vict. c. 113), tho consent of the Commissioners under their common seal must 
also be obtained f Ecclesiastical Houses of Residence Act, 1842 (5 & 6 Yiot. 

o. 26), 8. 13). Tne bishop and patron, as consenting pariies, are precluded 
from themselves advancing money on the mortgage (C/reenlaw v. K%ng 
(1840), 3 Boav. 49), but the incumbent may do so {Boyd v. Bather (1859), 
4 Drew. 682). The money can be borrowed on mortga^ only to pay for future 
works and not to repay money already expenderl {UdbeUtr v. Hatch, [1907] 1 
Oh. 404). It is essential that before any loan is obtained or any building is 
commenced application should be made to the Qovenfbra of Queen Anne's 
Bounty, and that the neces^ry preliminaries shall have been completed in 
accordance with the instructions which will be nven by them, and that the 
formal oonsent prepared by them shall have been duly executed. 

(r) Parsonages Act, 1838 (1 & 2 Vict. c. 23), s. 1. 

If) Clergy Residences Repair Act, 1776 (17 Geo. 3, o. 63), s. 12 ; Parsonages 
Act, 1838 (1 A 2 Vict. c. 2^), s. 4 ; Parsonages Act, 1865 (26 A 29 Vict. c. 69), 
B. 3; Bool^ofitical Dil^idations Act, 1872 (36 A 36 Vict. o. 96), bb. 1, 2. By 
thelnoumbentsofBenefioeB Loans Extension Acts, 1881, 1886, and 1896(44 A46 
Yiot. o, 25, 49 A 60 Vict. o. 34, and 59 A 60 Vict. o. 13), and the IncumoentB of 
Benefices Loans Extension Act, 1886 Amendment Act, 1887 (50 A 61 Vict. c. 8), 
the Gh>vemoiB wera empowered during a limited time to make certain exten- 
sions in the termd for the repayment of money lent by them ^ suspending for 
a few years the payment of the annual instuments of princi]^ (see note (u), 

p. 757, poet). By the Extr^rdinary Tithe Redemption Act, 18M (49 A 60 
Viot 0. 64), s. 12, whenevsfr it should appear to the GovemoTs that the income 



Part VI. — Property of the Church of England. 


787 


empowered to lend money to assist in any of the above-mentioned 
purposes in respect of benefices in their patronage (0- 

1480. Where the object of the loan is the purchase of sites or 
houses or the building or repair of houses (u), the money must be paid 
into the hands of some person nominated to receive and apply the 
same for the purpose by the ordinary, patron, and incumbent (r). 
Where there are buildings on the glebe, the bishop, before giving 
bis consent, is bound to make inquiries (w), which he usually does 
through two neighbouring beneficed clergymen, respecting dilapi- 
dations, unless a certificate has within the last preceding five years 
been given under the Ecclesiastical Dilapidations Act covering all 
the buildings of the benefice (x). If the site for building is not 
already part of the glebe, it must be secured to the benefice 
through the medium of the Governors of Queen Anne’s Bounty 
or of the Ecclesiastical Commissioners. 

1481. If the EocUmiastical Commissioners have at any time 
augmented the income of the benefice, or are contributing towards 
the object for which the loan is sought, they usually a})point their 
own nominee and surety, and their approval of the proposal should 
he obtained before application is made to the Governors of Queen 
Anne’s Bounty, unless the loan asked for, with the sura contributed 
by the commissioners, is less than Jt’SOO, and the sum so contributed is 

of a boT)f>fico on which a mortgage to them cjfistorl had l)(v>n diininishod by 
the operation of that Act, tho}' wore eiTipower<*{l <mi the application of the incum* 
bent, with the consent of the patron, to modify the conditions of the mortgage, 
or the tenii fixed for the repayment of the principal «nra Hoeurod thereby, as 
might seem to them reasonable. 

(t) Clergy Residences Repair Act, 1770 (17 Goo. 3, c. 53), ». 13 j I^arsonages 
Act, 1838 (1 & 2 Viet. c. 23), 8. 5 ; Parsonages Act, 1865 (28 & 29 Viet. c. 69), 
«. 3. 

(w) Parsonages Act, 1866 (28 & 29 Viet. c. 69). The mortgage cannot bo validly 
made if the? money has filready been oxjiended {LidbrXUr v. itvh^ f 1907] 1 Ch. 
404). The rule of the Governors of the Rouiity is that the limits of the 

term for repayment are thirty years for a punduise fd land, twenty-live years 
for a new house, fifteen years for alterations, additions, or iinprovoments, 
and seven years fur fixtures. The Governors of the Rounty have been granted 
powers by certain statutes to pass resolutions extending the time for repaymont 
of loans, but the powers for tnis purpose given by lifcumbeuts and Benoficoh 
I/oans Extension Act^ lh81 (44 & 45 Viet. c. 25), were not exercisable beyond 
three yea.s [ibitL, s. 2); and those given by the Incuinbonte of Henefices Loans 
Extension Act. 1886 (49 & 50 Viet. c. 34), amended by Incumbonts of Benefices 
Loans Extension Act, 1886, Amendment Act, 1887 (50 & 51 Viet c. B), were to 
be exercised by resolutions passed before 31st December, 1887. As to extension 
of the mortgage tonus where tho income of a bonefico is reduced under the 
Extraordinaiy Tithe Redemption Act, 1886 (49 & 50 Viet. o. 64), see note («), 
p. 766, anU; Parsonages Act, 1838 (1 & 2 Viet o. 23), s. 1; Ecclesiastic^ 
Dilapidations Act, 1872 (35 & 36 Viet. c. 96), s. 1. 

(v) Clergy Residences Repair Act, 1776 (17 Geo. 3, c. 63), s. 4. The 
nomination is to be in the fonn contained in the schedule to the Act, and should 
not substantially depart from it {Liiilfdter v. Hatch, supra). In addition to the 
nominee there must be a surety who will join him in a bond in double the vaLue 
of the loan to secure that it is duly laid out. 

(w) Clergy Residences Repair Act, I77a(17 Geo. 3, c. 63), F. 6. The bishop's 
secretary is entitled to a fee of one guinea on issuing a commission of inquiry 
as to dilapidations. 

(a;) See p. 772, post 
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less than the loan. In order that a loan may oe sanctioned it is 
requisite that the income of the l^enefice must be sufficient to pay 
the annual interest and instalments (y), as well as the curate's 
stipend in case of non-residence, and in cases where the income 
consists principally of pew rents the patron or three of the 
parishioners may be required to enter into a deed of guarantee as 
a collateral security for payment of the interest and principal. 

Where the Ecclesiastical Commissioners hold any money which 
is a))plkable for the proposed purpose, and their consent to the 
application of such money is required, the plans of any proposed 
work must, before being finally approved by the Commissioners, 
receive the approval of the bishop. The Commissioners require 
that before any building of a house is commenced, or contracts are 
entered into, either one of their two model plans of a house should 
be with their approval adopted (^r), or plans, specifications, and 
estimates should be submitted to and approved by them ; and in 
case of purchase of a house they require that the tenure shall be 
freehold and that plans shall be submitted. 

1482. Where new buildings are necessary for the residence of 
the incumbent of a benefice having an income exceeding J01OO a 
year, the bishop may, on the avoidance of the benefice, after 
obtaining a report from four beneficed clergy of the diocese, 
including the rural dean, if any, of the district, that a fit house of 
residence can be conveniently provided on the globe, and that the 
ancome exceeds £100, obtain a certificate of a surveyor as to the 
buildings, if any, and materials, and a plan or estimate for the 
erection or repair of such a house (a), and after transmitting copies 
of the report, plan, estimate, and certificate to the patron and 
incumbent, if any, and considering any objections raised within 
two calendar months in writing by them, and modifying the plan 
if ho thinks fit(Z/), raise the sum so estimated by mortgage of the 
profits of the benefice, such sum to be paid to a nominee appointed 
by the bishop, and expended by him in such buildings or repairs, 
or, if not all required for such purpose, then in permanent improve- 
ments in building on the glebe or payment of the mortgage debt (c). 
Where a fit house of residence cannot be conveniently provided on 
the glebe, the bishop may contract, either personally or through a 
nominee, for the purchase of a house and land, or for land upon 
which a house can be built in a convcuient ^situation for such 
residence, and may raise money for the purpose by mortgage of 
the glebe, tithes, and other profits of the benefice (d), such buildings 


, Ufo instalment becomes payable until after the expiration of the first year 
of Hie term (Parsonages Act, 18^8 (1 & 2 Viet. c. 23), s. 1). 

(z) The respective costs of these model houses is calculated not to exceed 
£1,800 ind £1,600. 33i6 plans, quantities, and specifications are supplied by 
the CommisBiouers at a cost of one guinea, but a res^nsible architect must be 
MDployed to superintend the emtion, for which the Commissioners ollow 2^ pox 
cent, on the cost out of funds (if ar4y are available} in their hands. 

(a) Plnralities'Aot, 1888 (1 A 2 Viet. c. 106), s. 62. 

Ih) Ibid., s. 63. 

Ibid., & 66. 

Ibid., s. 70. 


a 



Part VI. — Pbopertt of the Church of Enolamd. 


786 


and land being conveyed to the patron, his heirs and sucoessMEi 
for the use and benefit of the incumbent of the benefice (e). The 
mortgage is to be in the prescribed form for the term of thirty* 
five years or until repayment of the loan with interest and incidental 
costs. The Governors of Queen Anne’s Bounty may lend the money 
at interest not exceeding 4 per cent, per annum ; and colleges and 
halls in the Universities of Oxford and Cambridge and other oorperate 
bodies possessing the patronage of benefices may lend the money 
without taking any interest for it (/}. * 

(iv«) Other A^Uhcrited Charges, 

m 

1483. With the consent of the bishop and patron, a loan on the 
security of the possessions of a benefice may be made by the 
Governors of Queen Anne’s Bounty: (1) of the whole or any part 
of the sum stated in the final report, together with a sum for costs 
and expenses, in cases where, when the benefice is not vacant, a 
report is made as to the costa of the works needed to repair 
dilapidations in the buildings of the benefice, and (‘2) of the whole 
or any part which the Governors do not receive from the new 
incumbent of the sum stated in tlie order, together with a sum for 
costs and expenses in cases where, on tlie avoidance of a benefice, 
an order is made as to the repairs necessary to make good the 
dilapidations and the cost of such repairs (/;). 

1484. An incumbent, with the consent of the patron or of the 
Governors of Queen Anne’s Bounty, after paying componsation iC 
an outgoing tenant of land belonging to the benefice, or after 
expending the amount necessary to execute an improvement which 
the tenant has notified his intention to execute, may obtain from 
the county court a charge upon the tenant's holding of the amount 
so ])aid or expended. Or, instead of the incumbent, the Governors 
of Queen Anne’s Bounty may pay the compensation to the tenant, 
and obtain from the county court a charge on the ho Ungin respect 
thereof in favour of themselves (h), 

1485. Under certain local and personal Acts constituting 
companies with power to advance money for the improvement of 
lands, and under the Improvement of Land Act, 1B64 (t), incumbents 
may create a terminable charge on the lands of their benefices for 
securing the repayment of money borrowed for the improvement 
thereof ; but the patron of the benefice and the bishop of the diocese 


(f) Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 71. 

(/) Ibid., 88. 62—74, Sched. II. Loans under this Act by the Governors of 
Queen Anne’s Bounty were included in the provisions of the lioans Extension 
Acts, and ^e section of the Kxtraordinsury ^tho Redemption Act meutiono<l in 
note (t), 766, ante. 

(a) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43), ss. 17, 18, 38, 
39 )%—^ ; Ecclesiastical Dilapidations Act, 1872 (35 & 36 Viet. c. 96), ss. 1, 2; 
see pp. 770, 771, poet. Loans for repair of dilapidations were included in the 
provi^ns of the Loans Extension Acts, and the section of the Extraordinary 
Tithe Bedemption Act, mentioned in note («), p. 756, ante. * 

(5) Agricultuial HoldinM Act, 1908 (8 Edw. 7, c. 28), ss. 15, 16, 40 (3)^ (3). 
See uUe Aobicultuke, Voi. I., p. 268. 

(fi) 27 A 28 Viot. c. 114. 
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Sect. 1 . must give their written consent to every such improvement and 
Property charge (k). Arrears of the charge can be recovered by a sale of the 
Eccle- lands charged (Z), but if a portion of the lands is compulsorily 
siasUc^ In purchased under statutory pow'ers, the remaining paj^ments of the 
Its Nature, charge will not be ordered to be paid off in advance out of the 
purchase-money (m). 

Forredemp- 1486. Mortgages anrf charges can be made on the lands of a 
of land benefice by the incumbent, or a sequestrator, or the patron, for the 
purpose* of redeeming the land tax thereon or purchasing an 
assignment of the redeemed land tax (n). 

For expenses 1487.^ Incumbents have power to charge the expenses defrayable 
them in connection with the commutation of the tithe of their 
benefices upon the rentcharge for which the tithe is commuted, or to 
borrow the expenses on the security of a cliarge on such rentcharge ; 
but the charge must be paid off in twenty years (o). 

(v.) Ltam and Sales. 


Alienation of 

Charch 

property. 


1488. No person holding a spiritual office can alienate the posses- 
sions of the Church committed to him as the holder of such office, 
save ill accordance with certain provisions imposed by law on such 
alienations. Thus, a bishop cannot alienate without the constmt of 
the chapter, nor other ecclesiastical corporations sole without the 
consent of the bishop (p). With the requisite consent alienation 
was possible prior to the year 1571, but after thnt date all leases, 
•gifts, grants, feoffments, conveyances, or estates made) or suffered by 
any dean and chapter (q), parson, vicar, or any other person having 
any spiritual or ecclesiastical living, or any houses, lands, tithes, or 
other hereditaments being part of the |K)HBeHsioiis of or appertaining 
to any parsonage or other spiritual promotion (r), other than a lease 

(A*) Tinpruvoinont of Land Anf, 1864 (27 & 28 Viet. c. 1 s. 20; 
Impi-nvoinent of I^ands (Ecclesiastical Benefices) Act, 1881 (47 & 48 vict, c. 67)! 

[() Scottish n Fund v. (1682), 20 Ch. 1). 208 ; NorthfTn Assuvaiice 

Co. V. Harrison^ [1889J W. N. 74. 

lie ImUh and East Coast Bail. Co., Ex parte Grimoldhy (Rerfor) (1876), 2 
Ch. IL 225 ; Be Hull Bail way and Dock Act, Ex parte Kirkammton {Bedor) 

20 (1i. 1), 203 ; Ex parte Castle Bytham (Vicar) and Ex parte Midland Ball. Co . 
L1805] 1 Ch. 348. 

(n) ‘ hand Tax Redemption Act, 1802 (42 Geo. 3, c. IIC), bs. 69, 78, 79 ; Land 
Tax Redemption Act, 1805 (45 Goo. 3, c. 77), a. 1 ; Land Tax Redemption Act, 
1810 (60 Geo. 3, c. 68), a. 2; I.aiul Tax lUvlemphon Ac#, 1813 (63 (5oo. 3, c. 
123\ S8. 26 — 31 ; Kilderbee v. Ambrose (1861), U) Exch. 4M. 

(o) Tithe Act, 1836(6 & 7 Will. 4, c. 71), ss. 77, 78; Tithe Act 1839 (2 & 3 

Vict. 02). B. 16. ^ 

(p) Burn, Ecclesiastical Law, Vol. IT,, p. 298. 

. W A loose by dean and chapter, executed for them by the dean, though 
signed by the dean only, binds tho chapter {Ely (Dean and iViapter) 7 . Stexvart 
(Sir Simeon) (1740), 2 Atk. 44), but tho fact that a majority of the chapter have 
signed an entry as to a lease in the chapter books does not bind the chapter 
(Carter Y. JSiy (Dean) (1686), 7 Sim. 211) ; nor will an agreement not under se al 
unless it has been in part executed (]r«i as v. Bampton (1747), 3 Atk. 473). 

(r) Wbexe by s^tute South Sea Annuities were vested in a rector as an endow- 
ment , with aproviio for reinvestment in land with consent of the bishop, and the 
proceeds were without consent invested in land which was conveyed to a 
l^cc^ding rector, his heirs and assigns, and was by him conveyed to his successor, 
hie heirs and aMigns, it was held that as the purohaae ii the land did not 
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for twenty-one years, or three lives, at the accustomed yearly rent B*ot. 2. 
or more, are utterly void and of no effect (a). From this date until Property 
the year 1842 (excepting between the years 1803 and 1817 (0) it Eccle- 
was not possible for the incumbent, even with the consent of his 
Idshop or of the patron and ordinary, to grant a lease of glebe lands ™ Natu re, 
which was not within the above reservation, nor could he open 
mines in the glebe or let any mines in the glebe which had not 
been open before tliat date(«)- Where a lease, though not made in 
accordance with the statutory provisions, can be regarded as 
voidable only, and not as absolutely void, it may be good as against 
the grantor during his incumbency if he is a corporation solo (v), 
or during the lifetime of the head if the grantor is a coq)oration 
aggregate (m’), and may be adopted by the grantor’s successors {x) ; 
but a lease for more than twenty-one years of ecclesiastical pro- 
perty of wliich the grantor is a trustee within the Charitable 
Trusts Acts is absolutely void unless made with the approval of the 
Charity Commissioners (a). 

1489. Since the year 1842 it has been possible for any incfnmbent Kcclwiaitical 
of an ecclesiastical benefice, with the consents of the bishop and 
patron (/>), and when the lands are of copyhold or customary tenure, 
with the consent also of the lord of the manor, to let (c) any part of 
the glebe or other lands of or belonging to the benefice (d), with or 


purport to bo and was not made uiidor the private statute, the land did not form 
part of the benonoe and was not subject to stat. (1571) 13 Kliz. c. 10 {Power v, 
BaulcH, [10(H ) 2 C'h. 4S7). 

(fl) Stat. (1571) 13 Kliz, c. 10, s, 2. A lotwo not wilhiu the provisions of tha 
poction is utterly void, and consocjuontly the right of the grantors to ro-entler 
exists from the moment of the exociition of it, and wh(‘n»no rent is resorvod tho 
Statute of Limitations l)Ogin.s to run from that date (Maydalen Iloapiial {Presi^ 
dent and Governors) v. Knotts (1870), 4 App. Cap, 324), but not if a rent, however 
small, were reserved so as to create a tenancy from year to year (i5id., per Jjord 
Sklbokne, at p. 335), Where under a private Act a lease by a dean andchapt/or 
is voidable only and not void, it may be set up the receipt of rent {Doe d. 
Pennington v. Tanin'e (1818), 12 Q, B. 008), so as to be bindii5." for the life of tho 
dean who received the rent {Pcnnijigton v. Cardale (1858), 3 i ' & N. 656). 8o 
also a lease for years may bind a parson personally if ho so long continues parson, 
and if he voluntanly breaks such ttsriuby resigning ho may bo liable in damages 
(Price V. (183()), 1 M. & W. 6). 

(f) During this period stat. (1571) 13 Eliz. c. 10, having been repealed by 
stat. (1803) 43 Goo. 3, c. 84, was not in force, but it .was rosuscitatfHl by the 
repeal of tho latter Act by stat. (1817) 57 Geo. 3, c. 90 {Doe d. Cates v. Somer- 
ville (1826\ 6 B. & C. 126). 

(«) Ecclesiastical CoTj^wwafoners v. WodehoueCy [1^95] 1 Uh. 552. 

m Salishumi'B {BishopY Case (1613), 10 Co. Itbp. 58 b. 

(w) Roe d. Berkeley (Earl) v. York {Archbishop) (1805), 6 East, 86, 103; 
Ca. Litt. 45 a. 


(x) Co. Litt. 45 a. 

(а) Bangir {Bishp) v. Parry, [1891] 2 a B. 277. 

(б) In the case of a perpetual curacy, where tho patron is a vicar, the consent 
of the rector as patron paramount is also required {Doe d. Bramm^l v. CoUinge 
(1849), 7 C. B. 939). 

(c) Ecclesiastical Leases Act, 1842 (5 4b 6 Viet. c. 27). This Act does not 
abridge any right of leasing which incumbents enjoyed independently of it 
{Green y. Jenkins (1860), 1 De G. F. & J, 454, C. A.). 

(d) Including any lands vested in any trustee for the beneflt^f any incumbent 
(fK^lesiastical Leases Act, 1842(5 & 6 Viet. c. 27), s. 13); but not including 
any part of tho churchyEird {8t Qabrid^ Ftnchurch Street v. City of Londem 
-fietti Property Co., [1896] P. 95) 
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without any farm-houses, cottages, or other agricultural buildings 
on it, on lease at the best rent obtainable for farming purposes for 
fourteen years, or on an improving lease for twenty years, provided 
the parsonage house and ten acres of land adjoining it are reserved, 
or if there is not ten acres adjoining, then ten acres, or as much, 
being less than ten acres, as is within five miles of the parsonage or 
of the church where there is no parsonage («). The lease must 
contain covenants to f^ay outgoings, not to sublet without the 
consents of the bishojj, patron, and incumbent, to cultivate according 
to the most improved system of husbandry in the locality so far as 
such system is not inconsistent with any express stipulation in the 
lease, to keep all lands and fixtures thereon in good condition and 
repair, and to repair and insure against fire all buildings ; the 
lease must contain reservations of all timber saplings and under< 
wood and of all mines and minerals, but the lessor may covenant 
that the lessee may take brick, earth, stone, lime, timber, or other 
materials for the erection or repair of buildings or gates or for other 
improvements (/), and the lease must be reported on by a surveyor 
appointed by the bishop, patron, and incumbent, who must provide 
by actual survey, or by copy from an existing map, a plan showing 
the lands to bo leased and the other lands belonging to the 
benefice (^). Where the patron or lord of the manor is under 
incapacity or abroad, consent may be given on his behalf by the 
guardian, committee, or attorney as the case may bG(/f), and when 
the patronage is in the Crown, the consent may be testified by the 
First Lord of the Treasury if the benefice is above the value of £20, 
br by the Lord Chancellor if it is not(i). All the incumbent’s 
documents relating to the lease are deposited in the diocesan 
registry (/c), and a receipt in writing of a counterpart or attested 
copy of the lease indorsed on the lease and signed by the lessor is 
conclusive evidence that the lease has been duly executed by him, 
and the execution of the lease by the bishop and patron is con- 
clusive evidence that the lands leased might properly be included, 
and that the conditions as to rent and covenants have been complied 
with (i). 

1490. An incumbent or other ecclesiastical corporation (m), witli 


(e) Ecclosiafitiool Leases Act, 1842 (5 & 6 Viet. c. 27), ss. 1, 2. For form of 
leaso, see Enoyclopeodia of Fonns, Vol. III., p. 668. 

(/) Hid., fl. 1. 

{g) Ibid., 8. 3. The practice of the Ecclesiastical Coxaihissioners, where their 
approval is required under tho Eoolosiastical l^easing Acts (see pp. 763,764,po0Q. 
is to accept in general an extract from the 25-inch scale Ordnance Survey map 
for the purpose of showing the land to be dealt with and the ownership of all 
adjoining property, which must be marked thereon, and to accept, at any rate in 
the first matanoe, a 6-inch scale map where a considerable quantity of land is to 
be dealt with. 

(A) Ibid,, 8. 7. 

{») Ibid., 8. 8. 

(Q Ibid., B. 14. 

(l) Ibid., a, 4 . 

[m) Ibid., as amended by the Ecdeeiastical I.<easing Act, 1858 (21 ft 22 Viet. 
p. 57), and the Eocleaiaatioal Leases Act, 1865 (28 ft 29 Viet. c. 57). These 
Acta make it lawful for any ecclesiastioal corporation, aggregate or sole, 
except any college or oorppration of vicars choral, priest vicars, senior vicars. 



Part VL— Propbrtt of to® Church of England. 


m 


the consent of the Eoclesiastical Oominissioners (n) and with the 
consent of the patron, and, when required, with the consent of the 
lord of the manor (o), may also grant a building lease of any land (p), 
excepting any house of residence of any corporation sole or of any 
member of a corporation aggregate, and any offices, gardens, 
orchards, or pleasure grounds convenient for actual occupation there- 
with, and except any mines or easements the grant whereof might be 


custos and vioara, or minor canons, and except also any ecclesiastical hospital 
or the master thereof, to grant leases subject to the restrictions set*out in the 
Acts. 

(n) By the Ecclesiastical Leasing Acts (see note (m), p. 762, ante), it is com- 
petent to an incumbent, the consent of the patron of his Hying and with the 
approval of the Ecclesiastical Commieeioners to soli, lease, or exchange any lands, 
houses, miuos, minerals, or other property belonging to his 1>ono{lce, including 
the deaHiig with glebe lands for building purposes either by way of lease or 
ground rents or ^aut on chief or fee farm rents, and the creation of easements 
in or over land, out parsonage houses and their appurtenances and tithe rout- 
charges or com i*ents are not dealt with under these Acts, and in cases whore 
the property has boon acquired for the bonefico under the Acts administered by 
the Governors of Quoen Anne’s Bounty, the Commissioners do not take 
proceedings for its sale under the Ecclesiastical Leasing Acts, unless a 
reservation of or special questions in connection with minerals have to be con- 
siderod. Exchanges of ]U'o]>ortie8 of equal value xMin in ceilain cases be efTocted 
with greater facility under the Tithe and luclosure Acts (see p. 748, onfe, and 
title Commons and Kioij'js of Common, Vo). IV., p. 644). Excepting moneys 
payable by way of perpetual annual chief or fee farm rent or rentchiirge, tlio 
whole of the proceeds from the sale of glebe, or from the sale or working of 
minerals belonging to a benefice, is required to l>e paid to the CommiHSioners. 
The provisions (see p. 800, post) for the appropriation in cortHin oasos of part t>f 
the proceeds to the Couimissiunors’ common itmd do not alToct the incumbont^ 
in possession, and are subject to the conditions that the average annual income 
of the benefice shall not be left at less than £600, if the population amounts to 
2,t)00, nor at less than £500 if the population amounts to 1,000, nor in any 
case at loss than £300, and tliat in making provision for the euro of souls out of 
the proceeds, the wants and circumstances of the place in which the lands or 
minerals dealt wdth are situated are to bo primarily considered. In the case of 
a lease the costs, which, in accordance with the usual practice, ere payable by the 
lessee, should include the costs of the Ck>miijisKi<)ners. In the 'aso of a sale the 
Commissioners allow such costs as they in their discretion think fit to l>o 
deducted out of the proceeds of sale, but as a rule they do not considw it 
necessary that the patron should bo separately represented, nor allow anything 
for such separate representation, and in no circumstances do they allow the 
incumbent’s solicitor remuneration in excess of the scale which they have fixed, 
excepting that they allow a small fee for a duplicate conveyance where necessary, 
and a further fee, not exceeding £2, when the incumbent’s solicitor also acts for 
the patron. The scale oommencos with £2 2s. on’a piirch;isepnce not exceeding 
£60 ; £3 3a. up to £U^ ; £4 up to £160; £6 up' to £200 ; £6 up to £300 ; £2 
per cent, additional up to £1,000; £1 por cent, additional up to £3,000; 10a. 
per cent, additional up to £10,000 ; 6a. por cent, additional up to £26^000; and 
2a. 6d. per cent, additional above £25,000. Where the consideration is not loss 
than £260 the Commissionors are, w'ith the concurrence of the incumlnsnt, 
prepared to consider the acceptance of 16 to 20 por cent, according to the 
circumstances of the price, in cash, together with a mortgage deed providing for 
payment of the balance by equal half-yearly instalmiMitB of principal and 
interest combined. 

(o) Eoclesiastical Ijeasing Act, 1842 (6 4 6 Yict. c. 108), s. 20. 

(p) Including any land held in trust for the corporation {ibid,^ e. 28), w held 
upon trusts un&r which not lees than fhree-fourtns of the net income is pay- 
able to the moumbent of a benefice (Bcdesiastical Commissioners’ diiecUons); 
hut not including any portion of the ohuT«^y»ni {8L Qabrid^ Fenchureh Btred 
{JMor «<c.) V, City of London Real Proferiy Oo., [1896] P. 96). 
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flkrr. 2« prejudicial to the enjoyment of such residence {q\ for not more than 
Property ninety-nine years, to any person willing to improve or repair existing 
Eccle- houses, or to erect new houses on the land, or to annex any part of 
in the land to buildings erected or to be erected thereon, and may 
Its Natnre. grant a renewal of such a lease, so long as one- fourth part of the 
term remains unexpired (r), and may grant a mining lease for any 
term not exceeding sixty years (s). A building lease so granted 
must reserve the best rent obtainable excepting that a smaller 
rent may be reserved for the first six years (a), and must contain 
covenants for erecting, repairing, and insuring any buildings to be 
erected pursuant to the lease (fc). The incumbent or other ecclesi- 
astical corporation may, with the like consents, appropriate any part 
of the lahd which might be leased for streets, or squares, or for places 
convenient for the carrying on of any manufacture or trade, or 
otherwise for the general imrovement of the estate or the accom- 
modation of the occupiers (c). Provisions as to the consent of the 
Crown as patron, and of any patron or lord of a manor who is under 
incapacity, similar to those set out above in respect of leases at a 
rack rent, apply (d). 

General power 1491. The incumbent or other ecclesiastical corporation may also, 
of permanent jjJjq saino consents, in cases where it is made to appear to the 

mproTcmen . Ecclesiastical Commissioners that it will be to the 

permanent advantage of the estate, lease in any manner, sell, 
exchange, or otherwise dispose of any part of the property in any 
manner and on any terms which the Commissioners by an order 
.under their seal approve, but no sale by an incumbent can be so 
authorised until one month’s notice has been given to the bishop of 
the diocese (<?). All moneys paid by way of premiums on any lease, 
or by way of royalties on minerals, or on any sale, exchange, or parti- 
tion are to he paid to the Ecclesiastical Commissioners, and may by 
them be reinvested in lands convenient to be held by the corporation 
on whose behalf the money was received (/). 

Sale pf glebe 1492. The incumbent may, if he is desirous of selling any of the 
lauda glebe except the parsonage bouse and any lands appurtenant 


M Ecclesiastical Leasing: Act, 1842 (5 & 6 Viet. c. 108), s. 9. 

(r) 1 hid,, B. 6. A lease for twenty-one years made by a vicar within three 
years of the expiration of a former lease of premises in London belonging to 
the vicaiage, not being the residence nor above ten acres, was hold not to be 
within stilt. (1571) 13 Eliz, c. 10, nor the amending Acta {Vivian v. Blomberg 
(1830), 3 Scott, 681). • 

1 hid., 8. 6. 

[hid., s. 1. 

IM., 8 . 2 . 

[hid., e. 1. 
c) I bid., B. 3. 

;</) [hid., ss. 22, 23, 34. 

(e) Roole^iastical Leasing Act, 1858 (21 & 22 Viet. c. 57), s. 1. The notice of 
Bale required to be given to the bishop is now limited to one mouth, and is 
issued nom the Eoclemastictd Commissioners’ office. Where the sale was to 
trustees of a settlement and the purchase was not authorised by the trust for 
investment, it was held that the Ecclesiastical Commissioners had no rem^y 
against the own^'s of the settled estates for specific performance {Bccle$iastical 
Commisiioneri v. Pinney, [13W)] 2 Oh. 736, 0. A.). 
if) Ibid.. B. 2. 
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t&ereto (9), apply to the Board of Agriculture and Fisheries for their 
approval of the proposed sale, but before so doing he mast give 
notice to the bishop^of the diocese and to the patron of the living (h)» 
and also to the parishioners and to the sanitary authority of the 
district (t) of his intention to make such application. If the land 
is subject to any mortgage or other debt, notice, which must be in 
the prescribed form, must also be given to the mortgagee or other 
creditor (k). After the notices have been^ven to the bishop and 
the patron the incumbent may apply to the Board of Agriculture 
and Fisheries to approve the sale, and the Board, if satisfied of the 
privid facie expediency of the proposed sale, will nominate a com- 
petent valuer and instruct him to report as to the value and quality 
of the land, value of timber, existence and value of minerMs, state 
of the buildings, whether the value is likely to be diminished by 
any dilapidations which the incumbent is liable to make good (Z), 
whether the land possesses any accommodation value to adjoining 
owners, whether there is likely to be a demand for small allot- 
ments (w), and as to the outgoings. If the Board are then satisfied 
that the application has been duly made by an incumbent authorised 
to apply, that the prescribed notice has been given to the bishop and 
patron that an objection to the sale either has not boon made, or if 
made ought not to prevail, and that the sale will bo for tbo perma- 
nent benefit of the benefice, they may approve the sale subject to the 
provisions of the Glebe Lands Act, 188B(w), but the Board cannot 


SaoT.^ 
Piopartr 
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(^7) This exception iiicludos tho outbuildings, garden, or other appurtonancet! 
of the parsonage houetj, or such part of the globo as the Board of Agriculture 
and Fisheries consider to bo necessary for the convenient onjoymoiit of that 
house (Globo liands Act, 1888 (51 & 52 Viet, c, 20), us. 2, 3n) ; Sale of Glol>o 
J^and Kules, 1009, r. 2). For tlie Sale of Glebe Land Kules, 1909, dated 
August 13th, 1909, see [1909] W. N. 317. 

[h) The notices must be in the form in the schedule to the Sale of Glel>o 
Land Hules, with map annexed, and must contain such piurticMilars of the objects 
and advantages of the j>roposed sale, aud of the situation <4 tho land as will 
enable the bishop and patron to judge whether they ought t> object. If the 
patron is a minor, idiot, lunatic, or feme rocerf, tho notice niust be given 
respectively to the guardian, committee, or husband and wife (Sale of Globe 
Land Rules, 1909, r. 1). It w’as held in a case under a private Act, which gave 
trustees tho light of presentation during a luinority, that tliis did not 
constitute them patrons for the purpose of consenting to a sale of glebe, and 
that tee guai-dian was the proper person to consent (LeiffA v. LfiffA, [1902] 
1 Oh. 4oo;. 

(t) The notice to th^ parishioners must be posted on the notice board of the 
parish church, at the post office, and other usual places, on three successive 
Sundays, and if the land is in another parish notice must be given in bote 
places (i^le of Glebe Land Rules, 1909, r. 1), 
ffc) Jbid., r. 1 ; for the prescribed form, see schedule, Form No. 3. 

(/) li there are any such dilapidations, either the incumbent must make them 
good before the sale, or the Board must provide for the amount of such 
diminution of value being recouped to the benefice by an immediate money pay- 
ment or by tee applicatiou of part of the income of the^ beneiice, wite a 
continuing liability on the incumbent until the amount is made good (Glebe 
Lands Act, 1888 (51 & 62 Viet. o. 20),' a. 6 (1); Sale of Qlebe lAnd Rules, 1909, 
r. 8). 

(m) Glebe Lands Act, 1888 (51 A 52 Viet. c. 20), s. 6 (1) ; Sale of Glebe Land 
Rules, 1909, FT. 4, 5. 

(e) 51 A 52 Yict. c. 20. If a bishop or patron has objected, the Board must 
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6kot. i. approve anj[ sale of land anbjeet to a lease originally created for a 

Property term exceeding twenty-one years, or let for any term where through 

Eccle- the rent reserved being less than two-thirds of the value, or for imy 
Msncu in other reason, the incumbent is not in possession of the full rents 
Its watnrs. progtg, or of mines or minerals which appear likely to become 
of considerable value (o). 

iBTestmeat ol 1493. Where the Board have approved the sale the incumbent 
proceeds. may aell the land subject to the conditions required by the Board 
and to the provisions of the Glebe Lands Act, 1888 (p). The 
expenses of the sale are defrayed out of the purchase-money, and 
the balance of the purchase-money, after discharging any mortgage 
or other ‘debt which the Board decide ought to be discharged (q), is 
paid to the Board (r), and by them invested in trustee securities 
selected by the incumbent if he desires, in the name of the Ecclesias- 
tical Commissioners (s), or in redemption of laud tax, chief rent or 

infonn tlio porsuri objecting in writing of their reasons for being so satisfied 
(Globe Jvands Act, 1888 (51 & 52 Viet. c. 20), s. 3 (2) ). 

(o) Globe Lands Act, 1888 (61 & 62 Viet. c. 20), b. 5 (2) ; Sale of Globe Land 
Ilulos, 1909, r. 2. 

(p) 61 & 62 Viet. 0 . 20. Although lands are vested in the incmnboiit “and hia 
successors,’* this does not constitute a trust for “ persons by way of succession ” 
80 as to make it a Hcttlenient within the inoaiiing of the Settled Tiand Acts, and 
coiifloquontly the iiicuinbciit has not the powers of a tenant for life under those 
AciB (/*!x parte Castle Jlfftham (Vicar) aud Ex parte Midland RaiL Co.^ [1895] 1 
Oh. 318, approved in Re Rath and ]Vei(9(Rishf))>\ [1 899] 2 Oli. 13tS), but the Glebe 
liunds Act, 1888(61 & o2 Viet. o. 20), by s. 8(4) oxpn'H«ly i)ro\ ides that in elTect- 
ing the sale the incuiubont bus as far os circuinstanre.s admit powers similar 

' to those of a t(*nant for life under tbo Settloil Land Acts (for which see title 

Se'jtlkmknts), and may enter into a contract for tho sale as a tenant for life 
may. No contract should bo entered into, nor should any material expense be 
incun'od (Sale of Ghdio Iiand Kulos, 1909, r. 4), until tho I>oani has decided that 
the sale is expedient. The jirescribed notice of the proposal to sell having been 
given to inortgfigccs and creditors, any mortgagee or creditor may within one 
month (ihiiL, i\ 1) object on tho ground that his security will bo damnified, and 
the Ilujnd maj' make provisions for securing his rights, or if satisfiod that ho will 
not l»e dainnilied may approve tho sale. Where a mortgage debt is repayable 
by annual instalments or the land is subject to any ^rmanent annual charge 
in favour of another benefico, the.so become payable oy tho incumbent out of 
tho interest of the purchase-money, and tho Board may make any provisions for 
preventing prejudice to the future interost of the benefice, which will be binding 
on the incuinlwnt for the time being, and the Ecclesiastical Commissioners 
may set apart an udoquafe part of the security for the purpose of meeting any 
such permanent annual charge (Globe I^ands Act, 1888 (51 A 62 Viet. c. 20), 
es. 6 (2), 7). 

7 hid., 8. 6 (1). Whore purchase-money of globe lamds taken by a railway 
Company had been paid into court before the Globe Lands Act, 1888 (61 & 62 
Viet. c. 20), the court allowed part of it to bo devoted to repairs of the rectory, 
and rofttsed to allow* any ])art to be devotod to repaying money borrowed from 
Queen Anne’s Bounty (ite Lnuth and Eaet Coast Rail. Co., Ex' parte Grimddlty 
{Hectur) (1876), 2 Oh. D. 226), and in another case refused to allow it to be 
applied in the repayment of money already spent on repairs (Re Nether Stowey 
Ftcttfdw (1873), L. It. 17 Eq. 156). 

(r) recoipt of the Board is a good discharge to the purchaser (Glebe Lands 
Act. 1888 (51 & 62 Viet c. 201, s. 4 (1) ). 

(s) secvuities may from time to time be varied on the request of and at 
the expense of the incumbent with the approval of the Oomnussioners 

a. 4 (3) ). Where^land belcngiDg to an ecolesiastical corporation was subject to 
a lease and was purchased compulsorily and the lessee’s interest was acquired 
independently, tne sum paid for the reversion was ordersd to be accumulated 
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quit rent charged on any unsold part of the glebe» or in the purchaM 
of lands adjacent to the parsonage the possession of which in the 
judgment of the Board would be for the benefit of the benefice and 
for the convenienf enjoyment of the parsonage house (<)• 

(vL) Dilapidaiums and Hasta. 

1494. A dilapidation is the palling down or destroying In any 
manner any of the houses or buildings belonging to a spiritual 
living (a) or suffering them to run into ruin or decay, or wasting (6) 
or destroying the goods of the church, or committing or suffering any 
wilful waste (Jb) in or upon the inheritance of the church (a). It is 


until the expiration of the loose (Ex parte Gloucester {Dean and Chaffter) (1860), 
15 Jur. 239; Ex parte ChrUtchurch {Dean and Clmpter) (1853), 23 L. J. (OH.) 
H9) ; and where such land was aubjoct to a ieaae with flnoa upon ronowol the 
corporation was held entitled to «o much only of the dividend® as roproaented 
tlio rent reserved, with liberty to apply as to accumulations {Ex parte St. Pardee 
{Dean and Chapter) (1803), 11 W. R. 482; but see Kx parte Merton Cdltge 
{irardeti) (1802), 1 Now Hop. 176). 

(i) Any land so purchased is convoyed to the incumbent and forms part of the 
glebe (Glebe Lands Act, 1888 (51 & 52 Viet. c. 20), s. 4 (6) ). Whore purohase- 
money of part of a churchyard was in court the court allowed it to bo expended 
in part in purchase of a houso of rosidonco which was not suitable but wiu 
capable of being made so, and in part in ultcirationB and r<^pair« roquircul to mako 
it suitable {Ex parte St. Aldfjate ( Vicar\ [1894] 3 Ch. 541). Generally, 

the court sanctions beneficial expondituro out of capital for the building 
{Kx parte liradfield St, Claire (Reeioj^ (1875), 32 L. T. 248), completion {Kx parte 
Jlariinqtm {HecUyr'j (1875), 23 W. R. 484), or permanent improvomont {Ex parte 
(Haifpole {lifA'ior) (1873), L. B. 16 J^. 674) of a parsonage house or of other 
builaings belonging to the benefice {lie IVhitfield {Incumbent) (18filh 1 John.& U. 
619; Ex parte ShipUm-undrT-Wycnwoad (IMor) (1871), 19 W, it. 649), or in 
the incloflure of other lands belonging to the bonefioe {P^x parte Lode woo(l{\B5{)^ 
14 Ileav. 158), and ov*m in some cases in repayment of money already expondea 
(A'j; parte fIolywell-’mvi~Nefdin(fW(/rCh Uiector) (1879), 27 W. B. 707 ; /vx parte 
(fumaton {Rector) (1876), 1 Ch. I>. 477), out not in paying off monoy borrowed 
for the purpose ( Williame v. Aylesbury and BurJeingnam Rail. Co. (1874), 43 L. J. 
(on.) 825, 0. A. ; and note ig), on p. 760, ante), nor without the consent of the 
patron in reducing a rentebargo {Ex parte Castle By t ham { I't ar) and Ex parte 
Midland Rail. Co.. [1893] 1 Ch. 348), nor in restoration of the diancel {Re Louth 
and East Coast Rail. Co,. Ex parte (.irimoldlm (Rector) (1876), 2 Vh, J). 226). The 
combined effect of s. 32 of the Scttlod Land Act, 1882 (45 & 46 Viot. c. 38), and 
a. 69 of the liands Clauses (>)nsolidation Act, 1845 (8 & 9 Viet. o. 18), ii that 
when purchtise-inouey of glebe has been paid into court under the hist-nainod 
Act, it may be dealt with as capital moneys under the Settled Jjand Acts (Em parte 
Castle liytham ( Vicar) and Ex parte Midland Rail. Co., supra) ; as, for instance, 
in discharging incumbrances or buying up leanos on other lands hold on the 
same tniate (lieByronls Charity (1883), 23 Ch. 1). Ill; Ex parte London {Bishop) 
(1860), 2 Do G. F. A J. 14, 0. A. ; Ex parte Manchester {Dean and Cawms) 
(1873), 28 L. T. 184 ; Queen Camel {V tear) {\%^). 11 W. B. 503). 

(a) This includes in the case of a benefice aU such bouses of residence, 
chancels, walla, fences, and other buildings and things as the incumbent is by 
law or custom bound to maintain in ro^ir (Ecclesiasticfil Dilapidations Act, 
1871 (34 Hl 35 Viet. c. 43), s, 4). Before this Act it was held that a vicar could 
not recover in respect of repairs of buildings which were hold by a college in 
trust, to permit the rioar to receive the rents after deducting the expense oi 
repairs {Browne v. Rawdm (1818), 2 Moore (o. F.), 612). 

(h) It is waste for a rector to cut trees in the ohurohyard except for repairing 
the chancel of the church (stat. (1306 — 7) 35 £dw. I, stat. 2), or for a bishop to 
cat down and sell the trees of bis rahoprio (Bom, j^lesiustical Jaw, 
VoL n., p. 146 c; Winchvder (Bishop) y. Wbolgar (1629), 3 Swan. 349, n.), or 
for a parson to open mines {Knsghi y. Moseley (1753), Amb. 176), witiumt tbs 
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the duty of every person occupying a spiritual office and receiving 
the emoluments thereof to prevent the dilapidation of the property 
belonging to it, and any breach of this duty may be visited with 
ecclesiastical censures, while the next occupant of the office, in 
respect of any dilapidations outstanding on the office becoming 
vacant, may recover damages in the spiritual court or at common 
law against the predecessor or his estate (c). 

1495. In order to make provision for the better sustentation of 
building£i which ecclesiastical persons are thus liable to repair, as well 

consent of the patron and ordinary {IIMen v. Wtekes (1860), 1 John. & H. 278 ; 
Huntley v. Rua»cll (1819), 13 U. i3. 572), but not for a parson before the 
rostrainin^ Acts of Elizabeth with the consent of the patron and ordinary to dig 
new coal mines in a globe {Rutland' a (Counters) Caae (1663), 1 Lev. 107), or since 
the restraining Acta for him to work mines already opened, provided the open- 
ing was duly authorised (Ecclesiastical Commissioners v. Wotkhovset [1895] 1 Ch. 
552), or to cut trees for tne purpose of repairs (Strachy v. Francis (1741), 2 Atk. 
217), or for the purpose of applj’ing tho proceeds of sale to purchasiug other 
timoor for rGj)air8 of buildings belonging to the benefice {Smverby v. Fryer 
(1869), L. It. 8 Kq. 417; \V%iher v. mnehtsttn- (Dean etc.) (1817), 3 Mer. 421 ; 
Marlhorcmgh {Duke) v. St. John (1852), 5 DoQ. & Sm. 174), or to alter the system 
of cultivation for the purpose of meliorating the land {St» Albans {Duke) v. 
Skipwith (1845), 8 Ileav. 354), or to sulTer a building to go to decay if 
ho replaces it by a better building {Huntley v. Russell, supra). As to the 
removal of fixtures placed by the incumbent, see Martin v. Roe (1857), 7 
E. & B. 237. As to trees in tho churchyard, the statute “ Ne rector pro- 
steruat arboros in ceiuitoris** stat. ^1306 --7) 35 Edw. 1, stat. 2, enacts that 
** Eorasmueh ns a churchyard that is detlicuted is the soil of a church and 
whatsoever is planted bolongeth to tho soil it must needs follow that those Croos 
iwhich bo growing in the churchyard are to bo reckoned amongst the goods of 
the Churen tho which Laymen nave no authority to dispose but as the Holy 
Scripture doth testify The charge of thorn is committed only to Priests to bo 
disposed of And vet seeing those trees be often planted to defend tho force 
of tho wind from kurting the church We do prohibit tho Parsons that they 
do not jjroHume to fell them down unadvisedly, but when the Chancel of tho 
Church doth want necessary reparations ; neither shall they be converted to 
any other uso except tho body of tho Church doth need like repair, In which 
case tho Koctors of poor parishes of their charity shall do well to relievo tho 
PoriHliionerH with iiestowing upon them the same Trees which we will not 
command to be done but we will commend it when it is done.’* 

(r) The action is based not on the general law of the land, but on custom 
which had become port of the common law, and therefore all the incidents of 
the custom attached {Bryan v. Clay (1852), 1 E. & B. 38). The principle 
is that tho law cast a duty on the incumbent or prebendary {Radcliffs 
V. D'Oyly (1788), 2 Terni Ilep. 630) to maintain the houses, buildings, 
and other premises belonging to tho beueGco because he enjoyed the benefit of 
thorn, but that iiogloct to perform it constituted no civil tprt during his lifetime, 
and occupation of tho beneGce either to his sucoossor who was uuKnown, or to 
the patron who had no right of action for spoil or waste, and only enuured to 
the successor when he was ascertained {Jones v. lidl (1690), 3 Lev. 268; 

Lane 11669), 1 Wms. Saund. 216 a, b; Mason t. Lambert (1848), 
12 0. B- 795; Soliers V. Lawrence (1743), Willes, 413; Bird v. Rtlpk (1836), 
2 Ad- & El. 773 ; Wise v. Metcalfe (1829), 10 B. & C. 299 ; Bunhury v. Heu'svn 
(1849), 3 Exch. 558 ; Huntley v. RmacU^ supra), not as a debt, but os a liability 
to damages which was to be satisGed out of assets after simple oontraot debts 
(Bryan v. Clay, supra). It is ooniined to dilapidations to houses and buildings, 
and does not extend to waste by digging gravel in the glel>e {Ross v. Adaxk 
(1868), L. E. 3 0. P. 655). The action for d^ages of which the alwve- named 
cases afford ezazqples has bee^ractioally abolished by the Ecclesiastical Dilapi* 
dations Act, 18 1 1 {Re Mankt Wayman v. Monk (1887), 35 Ch. D. 583, 588). As 
to the liability of a bishop to account lor waCbte, see VrampUm v. Meath (Bishop), 
(1837), Sau. i So. 297. 
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ns for the rdiet of saoh persons and their representatives (d), s 
snrveyor or sarve^^rs of eeclesiastical dilapidations is or are 
appoin^ for each diocese («)by the archdeacons and rural drans at 
a meeting at -which the bishop, or in his absence the senior arch- 
deacon, presides (/). The appointment is subject to the approval 
of the bishop, who has power to hear any complaint against a 
surveyor of neglect^ breach of duty, or ualitness for his office, and 
to remove him after giving him an opportunity of showing cause to 
the contrary (g). The surveyor is paid according to a rate of 
charges fixed or revised at a meeting of the bishop, archdeacons, 
rural deans, and the chancellor of the diocese (h). The surveyor 
must not be interested directly or indirectly, except as shareholder in 
a public company, in any work or contract to be entered into for the 
repair of ecclesiastical dilapidations (i). 

At the request of an incumbent, or on complaint in writing of an 
archdeacon or rural dean or patron of a benefice (k), that the buildings 
of a benefice (0 are in a state of dilapidation, or within throe calendar 
months after avoidance of a benefice (m), unless the late incum> 
bent is free from all liability to dilapidations, or where a benefice is 
under sequestration within six months after the sequestration issues. 
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(d) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet, c, 43J, proamblo. 
It was formerly necessary for every bishop os soon fua ho wiia installea, and for 
every rector or vicar as soon as he was inu noted, to procure a survey of the state 
of th# premises, and evidence of the amount required to repair them (Buru^ 
Ecclesiastical Daw, Vol. II., p. 147). * 

(c) A building belonging to a benefice is deemed to bo in tbe diocese of the 
hi^op undor whose jurisdiction the benefice is ( P^ulesiastical DilapidationB 
Act, 1871 (34 & 36 Viet. c. 43), s. 6). 

(/) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43), s. 8, 

(v) / bid. The appointment may be general or for a term, and for tbe whole 
or part of the diocese. 

(k) Ibid,, s. 10. 
ft) Ibid., 8. 11. 

(A:) I bid,, s. 12. A copy of the complaint must be forwarded to bhe incumbent 
one month before the inspection is orderocL An agreement by two inotimbentSf 
made with the assents of their respective patrons and bisliops, to exchange their 
livings without any payment for dilapidations on either side was not simouiacal, 
nor ie it eo contrary to the policy of the Act as to be invalid {Wright v. I>aineB 

O , 1 0. P. D. 638, C. A. ; Oddham v. Edwards Xl86tt), 18 0. B. 389, 
L), but the mere fact that at tbe time of the agreement to exchange 
neither party contemplated such a claim will not estop either party from 
enforcing it (1841), 9 M. & W. 166). 

(I) Benefice includes all rectories with cure of souls, vicarages, perpetual 
ouraoies, donatives, endowed public chapeis, and pantchial chapelries, and 
chapelries or districts belonjnng or reputed to belong to, or annexed or reputed 
to M annexed to, any ohur^ or chapel (Ecclesiastical Dilapidations Act, 1871 
(34 & 36 Viet. c. 43), a. 3), 

(m) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43), s. 29. 
The Act contains two distinct sets of provisions : ss. 12 — 24, relate to 
inspoetion when a benefice is not vacant; sa 29—43 relate to irispection 
when it is vacant; s. 20, therefore, has no bearing on an inspection mado 
under the latter sections, and, oonsemiently, where a tenefioe was under seqiUMh 
tration at the death of the incumoeiit and tbe inspection was made after 
the avoidanooi and the bishop’s order was made pursuant to % 34, it was held 
that the seqaeBtratar was not liable for, nor entitled to deduct out of the 
in his hano^ the cost of the repairs required v. Danggr/idd {IS 16 ), 1 Oh. D. 
438). 
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Rbot. s. and theiMseforth ever; fiiih year while it continues (n), the Inshop 
Proper^ may direct the surveyor to inspect the buildings of the ben^ee. 
Eod0* 

siaittbid in 1496. Where such a complaint is madci if within iwenty^one days 
its Mature, of notice thereof the incumbent informs the bishop that he intends 
to do the repairs, the bishop may allow him a reasonable time to 
inw^t^f execute them (o), but if he does not or the bishop during the time 
dilapidltioiui. SO directs (p) , then the suiH^eyor inspects, and within one month sends 
Keport to the bishop his report, and a copy to the incumbent and to the 
sequestrflftor (if any) ( 7 ), showing, if any works are needed for putting 
into repair any dilapidated building belonging to the benefice, what 
they are. specifying them in detail, what he estimates to be thejjrob- 
able cost, and at or within what time or times such work respectively 
ought to bo executed, or, in the case of an avoidance of the benefice, 
stating what sum will be required to make good the dilapidations (r). 
Objectiooito The incumbent (s) or sequestrator may, within one month, state 
report. jjrj writing to the bishop objections {t) to the report on any grounds 

of fact or law, and the bishop may, at the expense of the objector, 
direct a second report by another surveyor or take counsePs opinion 
on a question of law, and shall, after due consideration, make an 
order giving his decision in writing, which is final (a). 

Kxccutionof The incumbent must then proceed to execute the repairs within 
repairs. named or such extended time as the bi&hop shall allow (7>). 

For that purpose he may borrow, and the Governors of Queen 
Anne’s Bounty upon his request, with the consent of the bishop, 
may lend, upon the security of the possessions of the benefied, the 
Vhole or any part of the sum stated as the cost, with such sum 
as the Governors think fit in respect of costs and expenses (c). If 
the benefice is under soquosti ation the sum stated (d) becomes a 

(«) Ecclcaiastical Dilapidations Act, 1871 (M & 35 Viet. c. 43), s. 13. 

\o) lind., H. ?2. 

( p) In tlio cftso of avoidance of a boiiefice the Act says {ihid,^ s. 29), “The 
hieln»p Nhall direct ” ; hut it was hold that the section is directory and not 
imjierative, and that a direction made by the bishop more than three months 
after tbo avoidance (Caldowv. Pijnell {ISII), 2 C. P. D. 562) and an inspection 
made after throe mouths pureuant to a direction within three months are valid 
{Qleavm v. Man'iner (1876), 1 Ex. D. 107). 

Eoolesiastical Dilapidations Aot, 1871 (34 & 36 Viet. c. 43), s. 14. 

(r) In the case of an avoidance of the TOnofico the report may state 
8ptK?ial oiroumstances, and a copy is to be sent both to the new incumbent and to 
the late incumbent, tusexecuturs or administrators {ibid,, s. 30), and eitW the 
new inoiiml)ent or tho late incumbent^ his executors Qr adminiatrators, may 
state objectious to tbo report. 

(«) J ncluding both the new and the late incumbent in the case of a vacant 
beiiefjp (ibid,, ss. 16, 321. 

(<) ( bid,, ss. 16, 32. An objection bv letter from the executor of a deceased 
inoumbont should be considered by tho bishop, even though it does not expressly 
purport to bo within s. 32 of the Aot (Z}e Beauvais v. Ore&n (1907), 24 T. L. It 
43, OaA.). 

(a) EecIoKLostioal Dfiapidations Act, 1871 (34 & 36 Vlot c. 43), ss. 16, 34 — 36. 
The placing of the bishop's signature on the order by means of a stamp is a 
suiBrnent signature (De Jlmuvais v. Orem (1906), 22 T. L. E. 81 B, reversed on 
another point (1907). 24 T. L. E. 43, G. A.). 

(h) Eomeaiaiitispl Dilapidations Act, 1871 (34 35 Viet 43), ss. 19, 42. 

This section says oighteen months for a new incumbent. 

<c) ss. 17, 38, 

(ff) The sequestrater haa no authority to expend on repairs out of the profits 
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charge upon the net profits of the benefice ih priority to all otht^ 
charges except the stipends of the curate or curates appointed to 
perform the duties (c). If the benefice becomes vacant while 
under sequestration a fresh inspection and report is made by the 
surveyor (/), and in all oases of a benefice becoming vacant a report 
already made stands good, subject to any modification which may 
bemade in it ((/). • 

If the incumbent refuses or neglects to duly execute the repairs, 
the bishop may raise the presoribra sum, if not otherwise* provided 
by the incumbent, together with all costs, by sequestration of the 
profits of the benetice (h). 

In the case of an avoidance of the benefice the order is signed by 
the bishop in triplicate (t), and the sum stated in the order as the cost 
of the repairs (A ) is a debt to the new incumbent recoverable from the 
late incumbent or his estate (i), which is recoverable pari puHBu with 
other debts due from the estate and the new incumbent, as and 
when he receives it or any part, is bound forthwith to hand it over 
to the Governors of Queen Anne’s Bounty (n), and at the end of six 
months from the date of tlie order, or such farther period not 
exceeding twelve months as the bishop may allow, is bound to pay 
to the Governors whatever sum is required to make up the sum so 
stated as the cost of the repairs (o). The new incumbent may, with 
the consent of the patron and bishop, elect to rebuild the premises 
and apply th(3 said sum thereto, but if not he must execute the 
re])air8 within eighteen months (p). 

1497. Where money is standing to the credit of a dilapidation 
account ir* the books of the Bounty, the repairs must be executed to 
the satisfaction of the surveyor (r/), and in the cases of sequestration 
or refusal to execute they must ho executed under the direction of 
the surveyor (r), who certifies («) from time to time for payments 
out of the money so standing until the whole of the repairs have 
been executed or the money is exhausted, and * hen the repairs 


of tho bonefice a larger eiini than that esliiuated la the survo^ar’s report {KitnOitr 
V. Faravicini (18S«>), 16 U- li. D. 222), 

(«) Boclesiaatical BilajadatioaH Act, 1871 (34 & 36 Viet. c. 43), s, 20. 

(/) Ilyid,, B. 21. 

&) Ihid., M. 24. 49. 

Ibid,, 08 . 23. 43. A failure to repair by reason of inability to pay for 
r^taifa ma^^ be equivalent to a refusal or negle^ {Ex parte Lfmghnmi (1907), 62 

(t) Ono copy is Mxif to the new incumbent, one to the late incumbent, his 
executors or administrators, and the third is filed in the diocosan registry 
(ibid,, a. 36). 

(k) If in doing the repairs timber growinff on the globe is used, the value of 
it would not l>e included in the cost charged against the late incumbent's estate 
{Ferciuai y. Cof»ke (1826), 2 O. & F 460). 

{1) Ecolesiafrtical Dilapidations Act, 1871 (34 & 35 Viet. c. 43), «. 30. 

(m) Re Monk, Wayman v. MofUi (1837), 36 ^ D. 683 ; v« ( 18^6), 

23^v. 278. 


(n) Ibid,, 8. 37. 

(o) lUd., as. 40,41. 
ip) Ibid,, a 42. 

(fl) Ibid,, s. 44. 
frl Ibid^, s. 46. 

(b) The oertifi^ is coimter^igned hy the Idaljop, * 
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have been finished to his satisfaction, the surveyor ^ves a final 
certificate, which is filed in the registry and is conclasive evidence 
of the due execution of the works (f) and protects the incambent 
and his estate from any claim in respect of the buildings for 
dilapidations, except for wilful waste, in the event of the benefice 
becoming vacant within five years (a). 

The Estates Committee of the Ecclesiastical CommissionerB 
may (b) inspect any property assigned as an endowment for any 
see, and* may serve notice on the archbishop or bishop of such 
see of any want of repair, and requiring him at bis own expense, 
or at the expense of his tenants, to do the repairs specified in such 
notice, aiid they may, at the request of any archbishop or bishop, 
undertake or authorise any permanent improvements of such 
property and advance money for the purpose out of their common 
fund and charge it thereon (c). The Estates Committee are also 
clothed with all the rights which any archbishop or bishop might 
have had against his predecessor or his estate in respect of dilapi- 
dations on the estate forming the endowment of the see other than 
the houses of residence, and are empowered in enforcing such 
rights to have regard to the state of repair at the preceding 
succession (d). 

1498. Any archbishop or bishop, or the holder of any dignity or 
office in any cathedral or collegiate church, may employ a surveyor 
approved by the Ecclesiastical Commissioners to report what works 
are needed for putting into a proper state of repair any residence 
which he is bound to maintain in repair at his own })erBonal cost (e), 
and a certificate by such surveyor that such works have been duly 
executed is, when filed in the registry, conclusive e\adence of the 
duo execution of such works, and protects such dignitary and his 
estate from any claim for dilapidations otlier than wilful waste 
or damage by fire arising on the office becoming vacant within five 
years (j). 

(vii.) Inaurance^ 

1499. The incumbent of every benefice is obliged to keep insured 
against fire, in at least three-fifths of the value, the parsonage house 
and farm and other buildings standing on land l^longing to the 
benefice, and their outbuildings and offices, and also the chancel of 
the church if the incumbent is liable to repair it (g). The insurance 
must be effected with an office approved by •the Governors of 
Queen Anne’s Bounty in the joint names of the incumbent and the 
Governors, and the receipt must be produced at the first visitation 

(t) Bccslesiastioal Dilapidatioiis Act, 1871 (34 A 35 Viot c. 43), s. 4A 

(a) B. 47. 

(^) Either at the request of the archbishop or bishop, or without suoh request 
(Ecole^asticial Ck)mmis8i<mers Act. 1866 (29 & 36 Viot. c. Ill), s. 13. 

! c) Eocleedastical Oommisai oners Act, 1860 (23 A 24 Viot o. 124), sa. 9, 10. 
a) Ecclesiastical Oommissionets Act, 1866 (29 A 30 Viet, a 111), e 12. 
e) Eodesiastioal Dilapidations Act* 1671 (34 A 35 Viot c. 43), 0. 25. 

/) Ihd., SB. 27, 28. 

Ibtd., s* 54. As to the inclusien of a covenant to insuie in eocleetastical 
leasee, see pp. 762, 764, cmUb. 
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after payment (A). If a building is burnt and the insurance office ^ 

elects to pay instead of reinstating it, the sum paid is received by Frcpertp 
the Grovemors and* dealt with as if it were a payment in respect of Eode- 
dilapidations (i). If the building is not insur^.or a further sum slaitleslln 
beyond the insurance money is required to reinstate the building, Watu re. 
the surveyor certifies in triplicate to the bishop, the Governors, and 
the incumbent or sequestrator the amount required, and unless 
the incumbent pays the sum certified within three months to the 
Governors, the bishop raises it by sequestration, or, if the benefice 
is already sequestrated, the sequestrator pays the sum certified out 
of the net profits of the benefice, and the sum is expended in 
reinstating the buildings as if it were a sum provided foP making 
good dilapidations (k). The incumbent of a heiiefico which is subject 
to a mortgage for the building of a houso of residence is also under 
a liability to keep such house insured in an oilice in Loudon 
or Westminster at a sum to be determined by the bi8liop(0. Any 
house of residence built, rebuilt, altered, or improved under the 
Ecclesiastical Houses of l^aidenco Acts must also be kept insured 
by the bishop, dean, or canon for the time being in occupation in 
such ofiices and to such amount as the Ecclesiastical Commissioners 
deem fit (m). 

(ix.) Private Berie/aetioru, 

1500 . Private benefactions given for a spiritual purpose for the Oendtaciionf 
benefit of the Church of England aro donations for a charitable 
purpose (n). A trust for the building of a church or for main taiiw 
ing and propagating the worship of God, without any more pn^ciso 
expression of intention as to the denomination to be benelited, is 
construed as for the advancement of the Church of England as tho 
established religion of the country (o), and this exceptional position 
of the Church of England is expressly preserved by tho Charitahio 
Trusts Acts(j?). Every gift, appointment, settlement, devise, or 
bequest for a spiritual purpose is an assurauce for tiie lieneht of a 
charitable use, and if the subject-matter is land, or pe^ ^onal estate 
to be laid out in the purchase of land, it comes within ^he scope of 
the laws as to mortmain and charitable uses, and must comply 
with the provisions required by those laws unless it is within some 
exemption. If such assurance is to a corporatiop it must bo under 
the authority of a licence from the Crown or of a statute for the 


(4) Ecclesiastical Dilapidatioiis Act, 1871 (34 & 35 Viet. c. 43), s. 55. The 
incTimbent must also include the name of the ofEce and the date and amount of tho 
last annual payment in the return which be has to make under the riuralities 
Act, 1838 (ibid., s. 65, and Pluralities Act, 1838 (I & 2 Vict. c. 106), Sched. 1.). 

I t) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Vict. c. 43), s, 66. 

k) ndd„ 8. 67 

1) Pluralities Act, 1838 (1 A 2 Vict. c. 106). s. 67. 

m) Ecclesiastical Houses of liesidence Act, 1842 (6 A 6 Viot. c. 20), s. 11. 

(n) See title Ohabities, Vol. IV., pp. 112, 113. A dit of money upon trust 
to invest and pay the income to the incumbent of a church as long as no pew 
rents are charged is not void for perpetuity (Be Bandell^ Bandtll v. JJixon 
57 L. J. (CH.) 889). 

(o) See title Charities, Vol. IV,, p. 162. 

Charitable Trusts Act, 1853 (16 A 17 Yiot. o. l37), s. 46. 
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time being in force (q), and» whether it is to a corporation or not, it 
must, in so far as it is not exempt (r), comply with the provisions 
required to be fulfilled in order to validate an assurance of land to 
charitable uses (r). 

1501. The effective augmentation of the endowment of the 
incumbent of a benefice by means of a private benefaction may be 
enhanced whenever the ^oenefaction consists of monOT or Govern- 
ment securities, or other securities apx)roved by the Ecclesiastical 
Comraissioners, or of land, house, tithe, or rentcharge (s), and 
exceeds £*100 in value by the addition by the Ecclesiastical Com- 
missioners of an annuity payable half-yearly out of their common 
fund at the rate of £3 per annum for every £100 of the capital value 
of the benefaction, and similar grants are made to meet benefactions 
of not loss than £100 for the provision or improvement of parsonage 
houses (f). The addition by the Commissioners takes the form of 
a grant of an equivalent capital sum, which in the case of any one 
benefice or proposed district may not be larger than £1,000, and 
which, with any part of the benefaction which is paid to the Com- 
inisHioners in money, will, while in their hands, bear interest at 
£8 per cent, per annum, or may, in the case of an existing bene- 
fice, with the consent of the Commissioners and the bishop, be laid 
out in the pui'chase of land or hereditaments within the parish 
pr district, or the purchase or erection or improvement, not already 
executed, of a parsonagt? liouse for the benefice. 

Similar grants, not exceeding £G0 per annum, are made to meet 


(?) As to oorporatioiiH oiul other btxiies and porflona having authority to 
accept assurancc^s for ecclesiaBtical purposes, see pp. 792, 802, ftmt. 

(r) As to oxemptions see p. 721 , ante ; anil as to the laws relating to mortmain 
and ohavitahlo uses, see title CiiAurnKs, Vol. IV., pp. 124 et seq. If a bequest 
is for a purpose \ 7 )iioh involves expenditure in building, as for building a 
poTHonage, if there is limd already in inortrniiiu available os a sito the bequest 
iH valid {CresituM v, Orcftsweli (180S), II. C Kq. 69). Where an estate in a 
]*ariBh was admit U^dly liable to a i>u\tcharge of £40 a year in favour of the 
vicar, and there was evidence from which it might bo inferred that an additional 
£60 per aiiiniin had been claimed as of right, and paid for over a centuiy, it was 
held that the estate was Liable to a rentcharge for the fuU £100 a year {Bobimon 
V. Smith (1908), 2'} T. L. 11. 673). 

(«) A bonefuciiou which is to be so met may be the gift of an individual, or of 
a number of contributors, or of a diocesan or other society, and may take either 
of the forms indicated above, or may consist of ground rents or chief rents, but 
must not include grants from Queen Anne's hiounty or benefactions met by 
such grants, money bornjweii on mortgage of a bcuencepr arising from a sale 
of any property of a benefice or churcJi, or land intended as a site for a church, 
burial ground, church hall, or mission room, or money to be expended in build- 
ing a 4 sharch, ohuroh hall, or mission room, a temporary or reversionary 
interest, or transfer or surrender of or charge on any rf3veuneB of an ecclesias- 
tical corporation, a gift already securoil for the benefit of a benefice or ohuroh, or 
any consideration given for the hnnsfer of the patrona^ of an existing benefice. 
As to grants from Queen Anne's Bounty to meet benefactions, see p. 788, 

. w Applications for grants to be made in the ensuing year must be made not 
later than December let, and must contain an offer of a specific benelactaon in 
favour of a bonefioe or proposed district ; but where such proposed district ie 
being fmmed under Aom administered by the CommiseionerB no grant will be 
made unless the scheme or representation has been sealed by the Commissioners 
on or before January Is^ or the benefaction or grant will raise the endowment 
to £160 per annum without, in the case of a Peel district, including the 
parsonage house. As to other augmentations of benefices and grants in lud of 
pensions by the Ecclesiastical Commissioners, see p. 783, post. 
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benefaetions oi not less than £500 valne toRrunlB the maintenanoe 
of aesietant enrates at stipends of not less than £120 in parishes 
or cares containing a popalation of not less th^i 5^000. Bach a 
grant and benefaction are held for the permanent spiritual benefit 
of the parish or cure, and if, owing to material alteration in the 
circamstances, the Commissioners think right to withdraw the 
grant, they continue to hold the benefacti 9 n on the same trust. 

1602. Easier offerings are a well-known and widely recognised 
form of contributions to the emoluments of the clergy (a)>. 

By the rubric it is directed that yearly at Easter every parishioner 
shall reckon with the parson, vicar or curate, or his or their deputy 
or deputies, and pay to them or him all ecclesiastical duties accus* 
tomably due then and at that time to be paid, and every person 
who by the laws or customs of the realm ought to make or pay any 
offering is bound, if he has not already paid in the preceding year, 
to pay at Easter (b). 

Easter offerings are due of common right from every householder in 
the parish at the rate o! twopence for every member of his family of 
sixteen years of age (c), unless a larger sum is due by custom (d), and 
where due they may be recovered summarily before two jtistioes (e). 

(a) Cifoper V. HlakinUm^ [1907] 2 K. B. 688, 700, 0. A. >Sv<‘n though th«y 

are not domandod aH of ri^t hut aro paid voluntarilj^ thoy nro proftta accruing 
to the incumbent by reason of his office, and as such are subject to income tax 
{ibid.; affirmed v. [19091 A. 0. 104). Sinnlarly. wherever a 

payment is roceive<l by an incuinbont suostantiallv in respoid. of his serviccw 
as incumbent (/‘oynfmf; v. Faulicner (1905), 93 L. T. 307, 0. A.) without tiie 
fulfilment of any further condition on his part (Herbert v. McQueid^, [1902T 
2 K B. 631, 0. A.) it ficcnies to him by reason of his oflice, while if it is a gift 
of an exceptional kind haying particular relation to him os an individual (Turner 
V. Coewm (1888), 22 Q. B. D. 150 ; Turton v. Cwy^er (1905), 92 L. T. 863), auch 
as a tfistiinouial or a contribution for a s|>ocifio purpose, »s to provide for 
a holiday or a subscription peculiarly due to the personal qualities of the 
particular clergyman, it may bo regarded not as a voluntary payment for 
services, but as a mere present (lilakiston v. Cooper, [1909] A. 0. 104, 107), and 
therefore not subject to income tax. In computing the in >ome of a benefice 
the Ecclesiastical Commissioners take into account income Trom all sources, 
including fees, pew rents, offertories and Easter offeriujj;^. while as to 
outgoings they follow the rule for estimating annual value in the Pluralities 
Act, 1850 (13 & 14 Viet. c. 98), a. 4,^ which provides that there shall l>e 
deducted from the g^oss amount of the income of a benefice all taxes, rat<'s, 
tenths, dues, and permanent charges and outgoings,* but not any stipend of a 
curate, nor such taxes or rates in resj^-t of the house of residence or of the 
glebe as . j-e usually npid by tbe occupier, nor in<»ney8 expended in the repair or 
improvement of the house of residence and buildings and promises belonging 
thereto. The Eccleeiastical Commissioners do not aUow deductions in respect of 
income tax or property tax, or a pension to a retired incumbent, or instalments 
or interest in reep^ of a mortgage of the endowment. 

(b) Stat. (1548) 2 & 3 Edw. 6, c. 13, s. 10. 

(c) Lawrenes v. Jones (1724), 1 Eog. A Y. 801 ; Egertcn v. BUU (1725), Bunb. 
196 ; Carthew v. Kdwa/rds (1749), 2 Eag. A Y. 121. 

(d) M. V. Hall (1866), L. B. 1 Q. B. 

r«) Stat. (1695) 7 A 8 Will. 3, c. 6. This statute and stai 2 A 3 Edw. 6, c. 19, 
wm repealed by the Statute Law Bevisiou Act, 18B7 (50 A 51 Viet. c. 59), except 
as to ti&es, offerings and duties which have sot been commuted or are otherwiie 
still payable. Easter offerings are expressly excepted frgm tbe law as to 
commutation of tithe (Tithe Act, 1886 (6 A 7 Will. 4, c. 71], n. 90), unless a 
special ptuvisum relating to them was inserted in the parochial agreement and 
stei (1548) 2 A 3 Edw. 6, c. 13, and stat. (1695) % A 8 Will. 3, c. 6, remain in 
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(ix.) F€€%^ JOtAMt and Offtringu 

1503. In addition to the tithes, which were matter of ecclesiastical 
jurisdiction, fees have from very early times been recognised by 
custom as due for the performance of the services of the Church (/). 
In particular, fees, now called surplice fees, are recognised as due 
on the performance of those oflices of the Church which are for the 
benefit of individual members of the Church namely, marriages, 
churchingB, and burials. On marriage, the bridegroom is directed 
by the rubric, when laying the ring upon the book, to lay with it 
the accustomed duty to the priest and clerk, and bn being churched, 
the woman who comes to give her thanks is directed by the rubric 
to offer accustomed offerings. It is a law of the Church that no 
sacrament should be denied on account of non-payment of money, 
and neither must matrimony be hindered, nor must burial be 
denied (h), on account of the non-payment of the fee, but a moderate 
fee may he shown to be due by custom on marriage (i) or on burial 0*), 
and where so shown to be due is recoverable (/c). A table of fees 
may, with the consent of the bishop, be fixed by the Ecclesiastical 
Commissioners for any parish with the consent of the vestry, 
or pcjrsons exercising the powers of vestry or for any extra- 
parochial place, or in or for any district chapolry, or parochial 
cliapelry, in which any church or chapel is built or appropriated 
under the Church Building Acts, and fees where so fixed are 
recoverable in the same manner as any ancient legal fees (/). 
When a now parish for ecclesiastical purposes is constituted under 
the New Parishes Acts, the chancellor of the diocese may fix 
tho foes to he diie for marriages, churchings, and burials in the 
church of such now parish (m). 

foK'yin respori of inich Easter offerings as aro still payable. By the Tithe Act, 
1831) (2 & 3 Viet. c. 02), e. 9 (now repealed), it was provid(*d that the land- 
ownors find tithe owinas might at any time before contirination include in the 
parochial ngioouieiit an agrocincnfc for tho commutation of Easter offerings, 
ifioiiiiarie.*;, or surplice fees. If tho cusU>m to pay a particular sum is bond fide 
disputed, the junediction of the justices is ousted f A*, v. Kidd (1867), 16 L, T. 203). 

( /) In the time of King Alfred light ecot, plough alms, and Home acot were paid 
(Thorpe, Ancient I>aw8 and Inetitutos, p. 73). In the time of Athelstan church 
Bcots and soul ecote 'were }iuya]>le at the places to which they rightly belonged, 
and ])]oiigh alms yearly ns a rewaid for serving the Church (ihui., p. 83). An 
ordinance of Ethelrod and his witaii provided that plough alms should be paid 
fifteen diij’fl after Easter and light scot thrice in tho year {ibid., p. 131^, and the 
C'ounoil of Ensham (1009) directed that soul scot should be paid at the 
grave, but that if the coi-pse was buried out of its properMistrict {ibid., p. 136) 
nevertheless soul scot should be paid to tlm minister to which it belong^£ 

ig) No iiw is payable in respect of baptism (see p. 688, auU). 

(h) Lyn4. 278; Bum, Ecclesiastical Law, Vol. L, p. 268 ; Vol, IL, p. 480; 
and p. 712, ante, 

(i) As to feee on marriage, see p. 707, aiite. 

(A Ac to fees on burial, see also p. 712, ante. 

{hj Frpant v. F(Kd (1868), L. 1\. 3 Q. B. 497, Ex. Ch, ; GW)ert v. Buzzard 
Boyer (1821), 2 Hag. Con. 333. Sir Simon Deggo says that the accustomed 
fee to the |)arsoii for breaking the soil in the churcbyaid is for the most part 
:u. 4<f., and for breaking the fioor in the chancel Os, Sd. (Bum, Ecclesiastical 
Law, Vol. I., 268b 

(/) Church Building Act, 1819 (69 Geo. 3, c. 134), s. 11 ; and see note (p), 
p. 712, ante, 

(m) New Parishes Act, 1IJ43 (6 Viet. o. 37), a. 16. 
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1604* Every burial authority is required to submit to ihe 
Secretary of State a table of fees to be received in respect of 
services rendered •by any minister of religioner seiton in their 
burial grounds (n). 

1506. In addition to the customary fee for burial^ a fee may be 
due by custom to the rector or vicar for^ allowing the erection of 
a monument in the church (o), and a charge may also be made 
by the parson, as owner of the freehold of the ohuroijyard, for 
permitting the erection of a monument over a grave in the church- 
yard (p). It is in the power of the ordinary to permit or to refuse to 
permit the erection of such a monument, and a faculty vail not be 
granted for the erection if the monument, or an inscription on it, 
tends to superstition or is contrary to the law and doctrine of the 
Church of England (q), and while the inscription is in the first 
instance subject to the control of the incumbent, any decision by 
him is subject to review by the ordinary (r). The payment 
demanded must not include any sum in respect of the ground 
occupied by the grave of a parishioner or person dying in the 
parish, nor of the performance of the office, but may take account 
of the particular place in the churchyard in which the burial is 
permitted or the longer occupation of the ground by reason of the 
nature of the monument or of the mode of burial (s). 

1506. In the case of a person wbo is not a parishioner and 
neither lived nor died in the parish, a fee ))eyond the usual fee may 
be demanded for permission to be buried in the churchyard (0. In* 
each of these cases the rector exacts the fee by virtue of the same 
right, namely, his right to the occupation of the soil of the 
churchyard, and he is, therefore, rateable in respect of such 
occupation (uj. 

1507. A faculty may be granted and a proper fee be demanded for 
the permanent placing of an urn containing the cremated ashes of a 
dead body in a niche formed for tlie purjH>so in the wall of a churcli, 
even though the church has been closed for burials (a). Fees may 
be fixed by the Secretary of State for the Home Department in 
respect of a burial service before, at, or after cremation, and if no 


(n) See title Bukial and Ckemation, Vol. III., p.*479. Ah to tho law 
relating to such fees, and to the provisions as to fees in the Burial Acts, see 
tbid., pp. 428 -432, 47i^483. 

(oj Jiich V. liushidl (1S27), 4 Hag. Ecc. 164. 

(p) Winabinfev v. North Mancheftter Over«f'er«, [1910] A. C. 7. See p. 730, 
ante; and title Bcuial and CRSifAXioN, Vul. IIL, p. 439. 

(o) Egwion v. All of Odd Rode, [1894] P. 13 ; and see y. 072, ante, 

W Pearwnv. Stead, [1903] P, 66. Where the proccediiigs are civil in fonn, 
tho burden lies on the person asking for a faculty confirmatory of the retention 
of an inscription to satisfy the court that it is unobjectionable [ibid.^ at p. 73). 

fs) Andrews v. Cawthoms f 1745b Willes, 636; affirmed on error (1748), 
Quberi v. Buzmrd and Boyer (1821), 2 Hag. Con. 333 ; as to the quiiutuin of 
such a fee, see ihid,, pp. 363 et sea, 

(t) NeviU V. Bridger (1874b L. It. 9 Exch. 214. No fee is due for burial of 
eommon right, but where a lioence is required the parson mi^ Ntand upon his 
own price (Eauier {Dean and Chapter) Coie (1707), 1 Salk. 324). 

(tt) Wintkmley v. North ManehesUr Overseets, supra, 

(a) Be Kerr, [J 894 ] P. 284 . 


m 


Slot, a, 
Property 
Boole* 
aUurtlcalin 
Its Nature. 

Fees tor 
monuments. 


On burial 
of non- 
paritthiunep 


On cremation 




m 


EC!OLS8IA8nOAL LaW. 


BXOT.S, 

Property 
E^e- 
siasticalin 
Its Natore. 

Bight to fOM 
of new 
districts. 


fee ie fixed the fee, if any, fixed in respect of a burial serrice 
applies (b). 

*■ 

1508. ProviaioDB have been made in the various Acta under 
which new parishes or ecclesiastical districts are formed for 
preserving the rights to fees of existing incumbents of the mother 
church (/;). Under the fjhurch Building Acts the fees contmue 
payable to the incumbent of the mother church until avoidance of 
the mother church, unless he receives compensation for or relin- 
quishes them (d), except in the case of an endowed chapelry made 
into a separate parish in which the offices of the Church may be 
performed and the fees received by the incuml>ent of the new 
parish after separation (e) ; and in the case of a district chapelry 
formed under the Church Building Act, 1819, in which the 
Ecclesiastical Commissioners may, with the bishop's consent, deter- 
mine how the fees shall be appropriated, until avoidance or 
relinquishment (/). When a benefice is separated by scheme 
under the Pluralities Act the fees, after avoidance or with the 
consent of the incumbent of the benefice affected before avoidance, 
may be given to the new benefice under the scheme (^). Under 
the New i'annhes Acts, when a new parish is formed, the incumbent 
is entitled to perform all the offices and to take all the fees (h), but 
where the fees have been reserved or of right belong to the incum- 
bent of the original parish, until the first avoidance or payment of 
compensation awarded by the bishop to or relinquishment of fees 
•by such incumbent, the incumbent of the district is bound to 
receive and account for the fees (i) to the incumbent or incumbents 
out of whose parishes the district has been formed {k). In a Peel 
district, until a church is consecrated for the district, no burials or 
marriages can be performed nor fees taken for them(Z), and the 


StHj title Buhial and Giosmation, Vol. II F., p. 6C9. 

{cj See pp. 446-J-460, afite. Until such rights have lieen legally transferred, 
any minister receiving foes at any chapel is fn;couiitable for thorn to the parson 
of the mother church {Moyney v, Uilfcoat (1H28), 2 llag. Kcc. 30, 48 ; Lidddl v. 
liuins/ord (J868), 37 L. J. (ecol.) 83 ; King v. Ahio7b (1848), 12 Q. B. 971 ; ami 
eee Tnclosure Act, 1846 (8 & 9 Viot c, 70), s. 10. 

[d) Chiurch Building Act, 1818 Goo. 3, c. 45), s.32; Chuich Building Act, 
1822 (3 Oeo. 4, c. 72), e. 12 , Church Building Act, 1831 (1 & 2 WilL 4, c. 38), 
a. 14 ; Church Building Act, 1840 (3 & 4 Vict. c. 60), a. 18; Church Building 
(llauns and Marriages) Act, 1844 (7 8 Viet. c. 56), es. 1, 2; Church Building 

Act 1851 (14 & 15 Viot. c. 97), s. 18 ; Church Building Act, 1845 (8 & 0 'Vict. 
c. 70), ss 10, 15 

(fi) Church Building Act, 1831 (1 A 2 Will. 4, o. 38), s. 23 ; Church Building 
Act, 1838 (I & 2 Vict. 0 . 107), a. 7. 

if) 4)hm*ch Building Act, 1819 (59 Geo. 8, c. 184), s. 16. As to a consolidated 
chapelry under this Aot, see a 6, and Church Building Act, 1845 (8 A 9 
Vict a 70), s. 10. 

hBr) Pluralitios Aot, 1838 (I & 2 Vict. o. 106), s. 26; Church Building Act, 
1839 (8 A 3 Vict o. 49), as, 0, 8. 

(W New Parishes Act, 1856(19 A 20 Viot. o. 104), & 15; FiiZfer ▼. Alford 
(1883), 10 Q* B D. 418. 

<f) /Md., 8. 12. 

(An Jonm v. 0<ytgh (1865), 3 Moo. P. 0. 0. (v. s.) 1 ; and see p. 450, onle. 

(1) New Parishes Act, 1843 (6 A 7 Viot a 37), s. 11. The iocumhent of a 
(riiapel of a district chajj^iiT must pay over the alius ooUected at an unoonae- 
erated ohapril within hw 4utriet; notwiUietanding that he has the etelnaive 
enixe of aocua therein {Lidddl v. Baintford (1868), 38 L. X (aocL.) 15). 
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inoiunbent can only take such fee aa u speoilSed in Mb lioenee for 
ehnrohing8(m). Vnpta^ 

1509. A fee is fine to the incumbent for making a search in or 
an extract from the parochial registers of baptisms, marriages, and fts UEtiae. 
burials (n). 


1510. In addition to Easter offerings, .which have been already ■<'<troh. 
considered, other dues and offerings may be payable by nustom. Ouitomuy 
Any person who by law or custom is liable to pay any offerings ****• 
must pay the same on the four offering days to the parson of the 

parish where he happens to dwell, or in default must pay them at 
Easter (o). Mortuaries or corse presents can only be demanded in 
places- where they were payable by custom in 1529, and then 
only in respect of persons who have bad their most usual habitation 
in the parish (p). 

(z.) Fint Fruits avd Tenths, Queen Anm*a Bounty, 

1511. First fruits, primitia, or annates^ wero the first yearns Fimt fruiu 
whole profits of the spiritual preferment according to a valuation 
determined in 1292. Tenths, or decima^ were the tenth part of the 
annual profit of each living by the same valuation (q). 

The payment of any sum for annates to the Pope having been 
made illegal (r), the Crown was given the right to have from every 
person nominated, elected, presented, collated or otherwise appointed 
to any archbishopric, bishopric, college, archdeaconry, deanery, 
parsonage, vicarage, chauniory, free chapel » or other dignity* 
benefice, or spiritual promotion the first fruits, revenues, and 
profits for one year (j?), and also one yearly rent or pension 
amounting to the tenth part of all the revenues, rents, farms, 
tithes, offerings, emoluments, and other profits, spiritual and 
temporal, belonging to any archbishopric, bishopric, archdeaconry, 
deanery, college, prebend, cathedral church, conventual church, 
parsonage, vicarage, chauntery, free chapel, or other benefice or 
spiritual promotion (0» and a new valuation was ma le (a), provided 

(m) New ParieheB Act, 1843 (6 & 7 Viot c. 37), b. 13. 

(n) Parochial Registers Act, 18)2 (52 Goo. 3, c. 146), e. 16; Births and 
Deaths Begistration Act, 1836 (6 & 7 Will. 4, c. 86), s. 49. By s. 35 of the 
latter Act trie fee for a search over a period of one year is Is. and Ctd. additional 
for every additional year, and the fee for a certificate is 25. 6<i, 

(o) otat (1548) 2 Edw. 6, c. 13, s. 10. The four offering days are Christ- 
inas, Easter, Whitsuntide, and the feast of the dedication of the church ; as to 
the qualified repeal of this statute, see note (r), p. 775, arite, 

(p) Stat. (1528) 21 Hen, 8, c. 6, s. 2. If the person dying loaves movable estate 
clear of debts worth less than 10 marks nothing is due, if 10 marks or over but 
less than 30 marks Zb, 4d, is paid ; from 30 to 40 marks Os. 8<f. ; aud if 40 marks 
or over. IO 5 . is paid. See further title Bubial and Okemaxiow, Vol. HI., 
pp. 431, 432. 

{a) First fruits and tenths were first int^uced into this coun^by I*antiulph, 
the Fope^s Legato during the reigns of King John and Henry III. (1 Bl. Com. 
p. 284 : BoehmUr {Bishop) T. Le Fanu, [1900] 2 Ch. 513). 

(r) Stat. (1533—4) 25 Hon. 8, c. 20, S. % 

[s) Stat. (1534) 26 Hen. 8, c. 3, s. 1 . • 

(I) /Wd., s. 8. ^ ^ . 

(a) Ibid,^ s. 9. The nainee of the bdfl^ces liable will bo found wftb hw 
exceptions in goon’s labor Begin, > 
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that for the first year the year’s tenth is to be deducted from the 
first fruits (h). Exemptions have been granted to the Universities 
and to Eton and Winchester (c), and benefices yvith cure of souls 
not exceeding £B0 per annum are discharged from the payment (d). 
The persons accountable become debtors to the Crown, and the 
debt is enforceable by writ of extent (e), but an incumbent can, if 
he so desires, enter into^a bond with a surety to pay the sum due 
by four, equal half-yearly instalments, commencing from the date 
of vacancy of the preferment, provided such bond is given imme- 
diately after presentation and before meddling with the profits of 
the preferment (/). 

1512 . ^y letters patent passed pursuant to statute (g), and dated 
3rd November, 1704, a corporation was established by the name of 
** The Governors of the Bounty of Queen Anne for the Augmenta- 
tion of the Maintenance of the Poor Clergy,” and to this corporation 
Queen Anne granted all her revenue of first fruits and tenths (/i), 
whicli are collected by the treasurer of the Governors (t), who 
exercises all the powers of the collector and receiver formerly 
appointed by the Crown (/c), including the power to compel payment 
of any amount due as a Crown debt (Z). 

(i) Stat. (1635—6) 27 Hon. 8, o. 8. The marginal noto in EuiThead’s StatutaM to 
B. 1, which ruiiB, No spiritual pereons shall pay any tenths the same year they 
pay their first fruits," is misleading, since s. 3 expressly provides that they shall 
pay their tenths, and s. 1 provides that they may deduct the amount out of the 
first fruits. 

(c) 8tat. (1658—9) 1 Eliz. c. 4, s. J. 

(a) Queen Anne’s Bounty Act, 1700 (0 Ann, c. 24). 

(«) Stat. (1541—2) 33 ileii. 8, c. 39, s. 37, This statute expressly mentions 
first fruits and tenths. As to the writ of extent, see title Crown Practice, 
Yol. X., pp. 14 cC aeq, 

(/) 8tat. (1534) 20 Hen. 8, c. 3; stat. (1558 — 9) 1 Eliz. c. 4. The bond is 
issued by the Bounty Office without any cliarge for costs, the only charge 
being for stamp duty. 

(o) Btat. (1703) 2 & 3 Aim. c. 20. By letters patent which wore passed 
under the Great Seal on November 3rd, 1704 (see s. 3 of Queen Anne’s Bounty 
Act, 1714 (1 Geo. 1, stat. 2, c. 10), the Governors include the archbishops, bishops, 
including bishops of newly founded sees (Queen Anne’s Bounty Act, 1838 
(1 & 2 \^ot. c. 20), & 16), deans, Speaker of the House of Commons, Master of 
the Rolls, Privy Councillors, lieutenants and nisttfdes rotuhtrian of counties, 
judges, Attorney and Solicitor General, Advocate-General, chancellors and 
vice -chancellors of Oxford and Cambridge, mayor and aldermen of London, and 
bv a supplemental charter, Kine’s Counsel and the clerks'of the Privy Council. 
The Governors are bound to nold one ^neral meeting anuuallv between 
February Ist and July 1st (Queen Anne’s Bounty Act, 1838 (1 & 2 Yict. o- 20), 
•. 17). jhey may recommend rules to bo made by the Crown under the aim 
tnannal f6r the collectLon of first fruits and tenths s. 10). Five of the 

members, of whom three at least must be archbishops or bishops, constitate a 
quorum, and suffice at any court for the conduct of business by a majority 
(Paraonages Ac^ 1865 (28 & 29 Yict. c. 69), s. 5). 

(5) Bochaatir (Bishop) v. La Fanu^ [1906] 2 Cn. 513, 

u) Queen Anne’s Bounty Act, 1716 (3 Geo. 1, c. 10). 

(A?) Queen Anne’s Boimty Act, 1838 f 1 A 2 Yict. o. 20), s. 4. The Governors 
have been advised by Treaeuiy counsel that they have no power to forego these 
payments, or to sHer or vary ihe amonnts in any way. 

(O The first fruits and tsnths, bemg Crown debts, are not affected bv the 
Apportionment Act, and are not apportionable against the Grown {Mochut0 
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By an Order in Gonncil (m) first fraits have been eommuted fbr 
an annual payment of £1 for every £100 of the annual valne, 
and tenths for ap annual sum of 17<. 6<2. for every £100 of the 
annual income, and these annual sums represent a proportionate 
part of each year’s income payable to the Crown, and as between 
the incoming and the outgoing holder must be regarded as accruing 
de die in diem (n). ^ 

In addition to first fruits and tenths, the Oovemors of ih^ Bounty 
also receive such portion of the profits of a benefice sequw’tered for 
non-residence as the bishop orders to be paid to them for the 
purposes of the Bounty (o). 

The Governors also, in numerous classes of cases, receive sums 
which are appropriated for the purpose of augmenting particular 
benefices (p). 

1513 . The primary object of the Bounty is the augmentation of 
the maintenance of parsons, vicars, curates, and ministers officiating 
in any church or chapel in England or Wales where the liturgy 
and rites of the Church of England are used and observed (q). By 
the letters patent the Governors are authorised to propose rules for 
the receiving, managing, and distributing the Bounty and any 
other gifts which might be given or bequeathed for the same 
purpose (r), and such rules become effectual when approved by the 
Crown under the sign manual (*). The rules in force are : — • 

No benefice is eligible for a grant the net income of whicli 
exceeds £200 per annum. 

No grant can be made unless a church shall have been provided 
and consecrated; and the Governors require that a district shall 
have been assigned. 

Each grant consists of a capital sum, the amount of which is 
determined by the number of applications under consideration and 
the amount of the Governors’ available surplus revenue. No grant 

(Biehop) V. Le Fanu, [1906] 2 Ch, 613). The archbiehopB t ad bicibops mako 
half-yearly returns to tho of the Jong's Bench DiYUtion of all inHtitutioriR, 

and thereupon an ^plication le raade by the treaBuror to the incumbents liable 
to first fruits. The yearly tenths become duo on December 25th, and in 
accordance with the provisions of Queen Anne's Bounty Act, 1716 (3 Qeo. 1, 
c. 10), must be paid at the beginning of each year without other uotioe than 
that in the Tjondon Gazette. 

(w) Made November 27th, 1862, pursuant to Queen Anne's Bounty Act| 
1838 (1 & 2 Viet c. 20), s. 19. 

i n) Rorkegter {BUhep) v. Le Fanu^ supra, 
o) Pluralities Act, 1838 (1 & 2 Viet. c. 106}, s. 54. 

p) For the proceeds of sales of parsonage nousos and glebe, see p* 754, aw^e ; 
for proce^ of redemption of tithes, p. 750, ante. Compensation money 
may be paid to the Governors under the Copyhold Act, 1804 (57 k 68 Viet, 
c. 46}, for the use of any spiritual person in respect of any benefice or cure, 
whicn must be appropriated by the Govemors for the augmentation of the 
benefice or cure fthuJ., s. 7). 
fgj SUt. (1703) 2 & 3 Ann. c. 20, s. 1. 

M A benefaction may be offered and a grant sought for the following objeets ; 
(1) the aujg;mentation of the endowment of a benefice; {^) providing, alterhlg, 
or improving a parsonage ; (3) the puiohase of land or other real estm. As to 
grants for figures, see p. 782, post. 

(s) Queen Anne's Bounty Act, 1714 (I Oeo. 1. sift. % o. 10), s. 9, 
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con exceed the benefaction offered or be more than £600 in any 
one year^O* 

In endowment cases no benefaction may consist of a less som 
than £100, or land, tithe rentcharge etc. of the* capital value of 
£100. In parsonage cases the minimum benefaction is £10. 

The Governors do not make grants to meet grants by the 
Ecclesiastical Commissioners, nor to meet benefactions which have 
been accepted by the Ecclesiastical Commissioners. 

Mone^ previously expended in or towards the building of a 
parsonage; standing on glebe, cannot be treated by the Governors 
AS part of a benefaction. 

1514. On the Governors agreeing to make a grant the benefaction 
must be transferred to them on behalf of the benefice (a), nind in 
cases where no grant is made any gift of personal or real estate in 
augmentation of a benefice may be transferred to them, and they 
may accept such gifts for the use or benefit of any church or chapel 
built, or to be built, under the Church Building Acts, or under any 
other authority, or for the use or benefit of the incumbent of, or 
the spiritual person serving, such church or chapel (/»). 

1516. The Governors also have powor, where the net annual 
value of a benofico doos not exceed JC200, to make a fjrant for 
the purpose of acquiring for the benefice such movable fixtures 
iii the parsonage house and promises as should in their opinion 
belong to it when such fixtures are the personal property of an 
incumbent or his represontatives (c), and on snob fixtures being so 
abquired they become part of the property of the benefice, and are 
liable to be surveyed for dilapidations. 

1516. The Governors also have power to lend money for 
the improvement of residence houses (d), and to lend, receive, 
and exp(nid money in respect of dilapidation of ecclesiastical 
property (c), and powers in relation to the approval of insurance 
of such property against fire and the receipt of the procoofls of 
such insurance (/). The Governors have also power to autho- 
rise an incumbent of an ecclesiastical benefice to exercise any 
of the powers which are conferred on him by the Agricultural 
Holdings Act as landlord in respect of any lands belonging to the 

[t) Tho ofTor of a lionofaction is absolutely oecessary to secure a grant 
Whore the benefaction is derived from one of the s^ial charities which 
augment benefices in conjunction with the Bounty, 6ucn«kenefaotion must be 
supplemontod by at least an equal sum from local or private sources. 

(a) The whole transaction, both on such transfers and on a sale of glebe land, 
can DO carried out through the Bounty oflico. so that the whole of the benefaction, 
without doduotion on account of costs, may go for the benefit of the fund. 
ih) Church Building Act, 1N39 (2 & :i Viet. c. 49), s. 12. 
te) A detailed list and valiiation by the diocesan surveyor must be obtained 
at the cost of the incumbent applying for a grant and submitted to the 
OoTOtnots ; ono-half of the surveyor’s charges may be included in the grant. No 
grant is made if the value of the fixtures is less than £10. If a grant is made, 
Uiree lists of the fixtures purch^ed nre made, one to be kept by the Bounty, 
one to be heOtin the diooesan i^^istry, and one to be kept in the parish chest 
(dj Seep. 756, oefe. 

(e) Seep. 
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beQe0od (g), Rnd to pay on his behalf oat of moiH|y in thcnr hands, 
if they tiunk fit, to the tenant any compensation oae to him ondlMr 
that Act (h), and to obtain from the county court a ohar^e on the 
holding in respeel thereof in favour of themselves, whiflJi is effectual 
notwithstanding any change of incumbent (i). 

(zi) Common Fund qf Sccteaiaattcal Oo/nmisUonen^ 

1517. All the moneys and revenues pa'ld to> and all rents, profits Oomuoa 
of lands, tithes, and other hereditaments vested in the Ecclesiastioal 
Commissioners, and all accumulations of interest arising therefrom, 
are, in so far as they are not allocated to specific purposes by 
statute, carried to a common fund ( j), in order tliat addij^ional pro* 
visIoQ may be made by the Commissioners for the cure of souls in 
parishes where such assistance is most required in such manner as 
may be deemed most conducive to the efficiency of the Established 
Church (A;), due regard being had to the wants and circumstances of 
the places in which such tithes arose or in whush lands or heredita* 
ments are situate which are or have been vested in the Com- 
missioners or from wViich tliey have derived any income (Q. 

Such provision may be made not only by payments or mvest* 
ments out of the fund, but by an actual assignment of lands, tithes, 
or hereditaments (m), and preference may be given without prejudice 

(<y) Agricultuml lioldiugs Act, 1908 (8 Edw. 7, o. 28), a. 40 (2). The 
incumbent may also exorcise such powers, with the previous approval in writing * 
of the patron of the boneiico, and he may enter for the pui*pose of viewing the 
state of the holding without any previous* authorisation (ibuL. s. 40 (1) )« 

(A) Ibid,, H. 40 (3), 

{%) Ibid., sa. 15, 16. 

ij) Ecclosiasiical Coiamissiouers Act, 1840 (3 & 4 Viet. o. 11 3J, a. 67. 

(i) Tho provision of grants out of the common fund to meet nenef actions has 
been dealt aith p. 774, anU). The CoiuiriisHioners have framed u scheme for 
making grants in aid of pensiims for retired incuinboiits with the view ol 
facilitating retiroinenfs in proper cases, not merely by increasing the provision 
for retiring inciimbonts (see p. 629, a7ite)t but also by lightening the burdens 
imposed upon l>enodces by t ho charges for ponsiona The grants, whioh must be 
met by an oquivalont additinual provision apart from any out of the 

l)enefice, are conRned to cases of lotiroment under the JjiounilH>nts llosignation 
Acts, 1871 and 1887 (34 & 35 Viet, a 44 ; 50 & 51 Viet. c. 23) (s<je p. 630, ante)^ 
and to casea in wjiich the value of the benefice when diiuinisbed by the ponsion 
charged under these Acts is not proatcr than £300. The grant does not oxG(H»d 
£50, in each case, luid where the valite of thu bens(^co as diminiuhod by the 
pension charged on it is not less than £250, the whole grant is paid to the 
retired inoumbent; wdiere such value is less than £250 tho grant is apportioned, 
such par not exceeding two-fifths as will rest on the value as dimmiahed to 
£250 Or to the value as undiininished by the charge it less than £250, being 
applied to increase the income of the benefice. Where tho value as diminished 
by the charge is less than £150, an additional grant may 1;e mode sufficient to 
restore the income to £150, or to the value as undiiiiininlied by tho charge if less 
than £l50. The requii'ed additional provision to moet iKe fprant may M made 
by a grant of an annuity from the Clergy Ponbions luslitution or other society 
approved by the OommiesionerH, whether purchased by the retired inoumbent or 
not, or by an aa^iured annual coiitrihutiozi from a diocesan fund. 

The dommissiopare have also framed a scheme for ^ augmentation of 
benefices in public patronage where the population exceeds 6,000 and the 
moome is less than £300, or where the popmation is not low than 500 and the 
income is leas than £200. • 

(0 TSocleinastical Commiaaionors Act. I860 (23 & 24 Viet. o. 124), a The 
fund is not applicable for the benefit of the diocfi.so of Sodor snd 

(m) licdesusticai Commissioners Act, 1640 (3 4 Viet. c. 113), s. 67. 


taot.s. 

led#* 
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to the considerations above mentioned to places in respect of which 
contributions from other sources are made (n), and sack grants 
to meet benefactions may in mining districts be^ for the purpose 
of making temporary provision for the cure of souls (o). 

The iijoneya and revenues received by the Ecclesiastical Com- 
missioners do not include any moneys provided by Parliament, and 
are derived solely from properties vested in or transferred to them 
for the benefit of the Church of England (p). 

Sect. 3: — Property Ecclesiastical by reason of its Ownership, 

1518. Property which is owned by any person in the capacity 
of a representative of the Church of England is ecclesiastical pro- 
perty (q). The capacity in which a person owns property mfay be 
limited by reference to the spiritual functions to be performed on 
behalf of a church not only by limiting the functions of such 
person, but also by limiting the relation between the person own- 
ing anything and the thing owned, and where such relation arises 
out of and can be defined by reference to spiritual functions to be 
perlorraed on behalf of the Church of England, the property is 
owned by the person in the capacity of a representative of the 
Church of England, and is ecclesiastical property. 

Time, ecclesiastical property includes every legal right and every 
description of property which is vested in any person for the pur- 
pose of furthering the spiritual work of the Church, such as the 
right to levy a church rate, the right to demand pew rents, 
ii\ui buildings or other property conveyed upon trust to be used 
for furthering the spiritual work of a parish or of the Church at 
largo. 

Sub-Seot. 1. — Church Hates, 

1519. As the churchwardens have various duties imposed on 
them which involve the expenditure of money on behalf of the 

(n) ComiuiuBionerB Act, ISbO (23 & 24 Viet. c. 124), s. 14; and 
aeo p. 774, ante, 

(o) 8. 16. 

(p) During the first half of the nineteenth century grants for ecclesiastical 
pui’iwses were made by I^arliameiit liot only in connection with the Church of 
England, but also towards the suxiport of mssentiug ministers both in England 
and Ireland. Prom the year 1804 (see stat. 44 Geo. 3, c. 110, b. 19) to the year 
1843 (see stat, 6 & 7 Viet. c. 99, s. 21) the Appropriation Act included provision 
for allowances to Protestnnt dissenting ministers. In the year 1618, as a thank, 
offering for the successful close of the Na|K)leonio war, a sum of one million 
pounds was provided by Purliainout for the purpose of ereefins and maintaininff 
for the celebration of dSvine service nceonling to the rites of the United Ghuroa 
of England and Ireland additional churches and ohapek containing a certain 
numb^ of iit)o seats in great and populous parishes, and extra-paroohial places 
where the^churoh a<H;ommodation was inadequate for the inhabitants, and a 
body of Church Building Oouimisaioners was constituted to administer the fund 
and any private benefactions contributed for the same purpose (Church 
Building Act, 1818 (68 Geo. 3, c. 45) \ and, this grant having proved inadequate 
for the par]M> 80 , an additional sum of half a million was voted in the year 1824 
^uroh Budding Act, 1824 (6 Geo. 4, o. 103) ). The powers and duties of 
Church Building Commissioners are now exercised by Eoclesiastical 
Commisaioiiers ; see p. 801, post. 

(3) St, Owrge% *flanaver Square {Rector amd Churchwardens) v. Westminstor 
Cmporation (1910), 26 T. L. H. 327, H. L. ; revening [1909] 1 Oh. 692, 0. A. 
8 ce also p. 718, ante, ^ 
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pariflbp it is the duty of the parishioners who are members of the 
Churoh of England to provide them with the funds so required^ 
and it is the duty qf the churchwardens to take all reasonable steps 
to obtain such funds. The regular mode by which the parishioners 
and churchwardens may perform their duties in so far as the 
required funds are not otherwise provided is by making and levying 
a church rate (r). Such a rate cannot^ be recovered by legal 
process (s) except in case (1) where a rate called a church .rate is 
in fact applicable to secular purposes (t) ; (2) where a sum of money 
was on the 31st July, 1868, due on the security of church rates or of 
rates in the nature of churoh rates, or any money in the name of 
church rates was ordered to bo raised under the provisions of any 
statute (a) ; or (3) where, under the authority of any private or local 
Act of Parliament, church rates may be levied in consideration of the 
extinguishment or appropriation to other purposes of any property 
previously appropriated to ecclesiastical purposes, or upon any con- 
tract made or for good consideration given (i>); but the making of a 
rate affords to the churchwardens the means of informing each 
parishioner of the amount of money required, and of what is the 
share of that amount which, according to the law of the Church of 
England, he may reasonably be expected to pay. 

When such a rate becomes necessa^ the churchwardens lay before 
the parish in vestry assembled an estimate of the amount whicli they 
require for the due performance of their duties, and the vestry there- 
upon make a rate which is assessed on the parishionors who are 
members of the Church of England in proportion to tboir rateable, 
value. Although such a rate cannot be enforced except in the cases 
above mentioned, yet in all other respects the rate is valid, and the 
inhabitants of any district legally constituted out of a parish and 
having within it a consecrated church used for divine worship may 
make and assess themselves to a rate in relation to their church 
instead of joining in and being assessed to a rate in relation to the 
parish church (c). Any person refusing to pay a church rate ia 
precluded from exercising any right in respect of the c: .penditure of 
such rate, and when an occupier refuses to pay, the owner may pay 
and become entitled to stand in the occupier’s place (ci). All bodies 
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(r) As a church rate applicable to ecclesiastical purposes can no longer bo 
recovered by legal ]>roce88, the necessity for oousiucririg the nuiuorous points 
which have been raised in cases as to the le^ validity or recovery of such 
rates no lonjor exists. ^ the law as to meeungs of a vestry for ecMdesiastical 
purposes, such as the making of a church rate, see pp. 453 ft afu., ante. 

(is Compulsory Church Bate Abolition Act, 1H68 (31 & 32 Vict. c. 109), s. 1. 
(t) Jhid,, 8. 2. If it is made in part for ecclesiastical and in part for secular 
purposes it may be good as to the secular part and bad os to the rest ( Watnon 
y. AU SainU. Vestn^ (1882), 46 L. T. 201). 

fa) Compulsory Church ^to Abolition Act, 1808 (31 A 32 Vict. c. 109), s. 3. 
(5) s. 5. ** Eooleaiastical purposes” is defined to mean the building, 

rebuilding, enlargement, and repair ox any church or chapel and any purpose 
to which Dy common or ecclesiastical law a church rate is applicable or any of 
such puiposes, and ** church rate *’ means any rate for ecclesiastical purposes 
as so definsd {ibid,, s. 10). The contract made or the consideration given must 
be found in or gathered from the Act which authorises th# levy {U* T. Bt* 
Maryhstxme Vestry, [1895] 1 a B. 771, 0. A.). 

(«) Ibid., s. 6. 

Ibid., s. a. 
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oorporate, trustees, guardians, and cominittees who, or whose 
cestaAi que trustent^ are occupiers of property may pay any ohnreh 
rate made in respect of such property (e). In ^parishes where, by 
reason of a local Act, a church rate may still be recovered, it stands 
upon the same footing as an ordinary rate (/)• 

SyB-SaoT. 2.— Pew BenU. 

1620. There is no right by the common law to let or sell any seat or 
pew in a' church ( 9 ), but express power has in many cases been given 
by statute to the Ecclesiastical Commissioners or other bodies or 
persons to fix a scale of payment to be received for sittings or pews 
in certain churches and chapels in order to provide fupds for 
repaying the expense of building or for maintaining the ministra- 
tions of the Church in connection therewith. The Ecclesiastical 
Commissioners may fix a scale of pew rents to be charged in any 
church or chapel in aid of the building of which they have made a 
grant either in a district pariah Qi) or in a consolidated (i) or district 
chapelry, or with the consent of the bishop if sufficient funds 
cannot bo provided from other sources in parochial districts or new 
parishes formed after July, 1856 {k). 

Before consecration of any church or chapel built under the 
Church Building Acts (0, ten sittings for which no charge is to be 
made are assigned to the minister, and one-fifth of the sittings are 
to be marked with tlie words “free seats “ (m), and thereafter the 
remainder of the sittings may be disposed of privately (n) to 
'parishioners witli a preference to subscribers ( 0 ) to the building, 
who may be discharged from the payment of rent for life (p), and 
where no parishioner desires to take sittings, then to parishioners 
of adjoining parishes ((j). 

1621. Upon any union of benefices the bishop is required by 
faculty to alter and readjust the scats and the approiiriation thereof 
in tlie church of the united benefice, so that not less than one-half 


U) Compulsory Cliurck Hut© Abolition Act, 1868 (31 & 32 Viet. 0 , 109), s. 7. 
(/) Ritse V. fyatfion, [1891] 2 Q. Li. 90. It can b© recovered although the 
rector for whom it makos provision no longer performs duties within the parish 
(}Jai/'s ITAar/, Ltd, v. St, Southwarl\ Jteriory Bate (Tritatee 4 ) (1909), 

25 T. L. B. (MS). . . X / V 

(a) See p, 471, ante, 

(h) Church Building Act, 1818 {6$ Geo. 3, 0. 45), s. cS. 

(t) Church Building Act, 1819 (59 G»?o. 3, c. 134), »a. 0, 13; Church Building 
Act, 1845 (8 & 9 Viet. c. 70), s. 11. 

U*) NjiW Parishes Act, 1856 (19 & 20 Viet c. UH), s. 6. 

(/) The same rules ajn>ly to a chuiTh built by subscription under the Church 
Building Act, 1824 (5 Gfoo. 4, o, 103), s. 10. 

(ml fiiurch Builniug Act, 1818 (58 G©o. 3, c. 45), a. 73; aee also Churob 
lituldiM Act, 1824 (3 Geo. 4, c. 103), s. 10. 

(nj Caitirch Building Act, 1819 (59 Geo. 3, a 134), a. 32. 
fe) Church Building Act, 1818 (08 Geo, 3, c. 45), a. 76. 

Cbureh Building Act, d819 (59 Goo. 3, c. 134), s. S3; Chuteh BoOdiiig 
Act, 1S31 {1 A 2 \\ iu74, o. 38}. 8. 21. 

(^) Ohureh Building Act, 1822 (3 Gw. 4, c. 72), s. 24. A pew so let muat 1» 
advertised as vacant at the eud of each year in case a panshiouer deaima to 
take it (t3id.). , ^ - 
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of the sittingB ere left tinappio|niated, and all the seats are to be 
made as near as possible of the same sise and appearanee (r). 

1522. Pew renttare payable in advance («), and in case of non- 
payment of such rents of any pew or scat the wardens of tho 
church or chapel may enter u]Mn and sell tho same, or may brin^ 
an action for the rents (f). Few rents in any church or chapel 
provided under the Church Building Acts may be altered by the 
church or chapel wardens, with the consents of tho bishop, patron, 
and incumbent, and, where the pew rents have been assigned to 
the parish, with the consent of the vestry (a). Under the New 
Parishes Act, 1856, the Commissioners, with the consent of the 
bishop, may make an alteration in any instrument fixing p6w rents 
under that Act to take effect on avoidance, or with tho consent of 
the incumbent (5). 

1523. The Ecclesiastical Commissioners, with the consent of the 
bishop, may apply j)art or the whole of anj’ surplus pew rents, not 
invested for a fund for building or providing a residence, to augment 
the stipend of the minister (<-), and may declare that any pew rents 
fixed by them shall cease in tho whole or part of a church or 
chapel where such pew rents have not been assigned or appro- 
priated under any local Act, if a permanent endowment has been 
provided in lieu of such f>ew rents which is satisfactory to them 
and tho bishop, and theroaft(;r the seats are at the disposal of the 
wardens, as in a parish church (if), or Uiey may with the like 
consent, where a pcrinanont endowment is provided and the )>ew 
rents are not appropriated by law for any spocilic purpose, either* 
make a reduction in the scale of charge or declare certain sittings 
to be free (e). 

1524. Where a new church is made the parish church and the 
old church becomes a district church or chajiel of ease, the Eccle- 
siastical Commissioners may, with the consent of the bishop, make 
such provision as they think fit out of the pew rents of either 
church for the maintenance of the minister and .derk of the 
respective churches (/), and revoke or alter such provision from 
time to time (p). 
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f Union of Benefices Arts Ainondinent Act, IS7] (34 & 35 Viet, c. 90), a. 7. 
Church Building Act, 1810 (39 Goo. 3. a 134), «. 32. 

Chujoh Building Act, 1831 (1 A 2 Will, 4, c. 38), «. 16. Under tho Church 
ling Acts such action may bo brought in the nfune of ** the eburohwardens 
of the church or chapel of X.** without giving tho names of the cbuFchwai^eus 
(Church Building Act, 1818 (58 Geo. 3, c, 45), s. 73). 

(o) Church Building Act, 1818 (58 Geo, 3, c. 45), e. 78 ; Church Building 
Act, 1819 (59 Geo, 3, c. 134), b. 31. In a church built by imbBcrilxjrs under the 
C*hurcb Building Act, 1824 (5 Geo. 4, c. 103), s. 15, a surplus of pew rente ia 
applied to a rateable reduction or to making seats free os the bishop directs, 
lb) New Pariahes Act, 1856 (19 ^ 20 Viet, o, KH), s. 8. 

(c) Church Building Act, 1840 (3 & 4 Viet. c. 60). ». 5. 

(d) Church Building Act, 1851 (14 dc 15 Viot. c. 97), s. 1* 

(e) New Barishes Act, 1856 (19 & 20 Viet c. 104), s. 7. 

(/) Church Building Act, 1838 (1 A 2 Viot o, 107), s. 18; Church Building 
Act 1845 (8 & 0 Viet. c. 70), s. 1. e 

(^) New Pariehee Acte and Church Building Acts Amendiueut AeV 1884 
(47 A 48 Viet o. 65), e. 4. 
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1626« The Ecolesiastioal ComnuBsioners, with the consent of the 
bishop (h\ may assign a stipend to the minister or clerk to be paid 
out of the pew rents, bat the parish is not liable to pay more than 
the amount of rent actually received in the preceding year(i). A 
duty is imposed on the churchwardens to pay over the pew rents 
applicable to the stipend accrued due to the minister as soon as 
they are received (fc). Surplus pew rents above such stipend are 
to bo accumulated to forhi a fund to be used for the purchase of a 
house bf residence, and after the completion of such purpose for 
the augmentation of the stipend or the reduction of the rents 
or the increase of the accommodation as directed by the bishop, or 
if the Oomraissioners think fit, are to be chargeable with money 
raised for the purpose of building or repairing a church or^chapel, 
or purchasing a site therefor (1). 

Suh-Seot. 8. — Chapeli, Mission Boams^ Sunday Schools^ and other Buildings^ 

1626. The word “ chapel ” is commonly applied to any building 
habitually used for the purpose of divine worship, whether in con- 
nection with the Church of England or not (w), but in strict legal 
parlance a chapel is a building consecrated (n) for the purposes of 
divine worship in accordance with the tenets of the Church of 
England (o) other than the church of a parish or the cathedral 
church of a diocese (p). 


{h) Tn cji«o of (iifTcronoo botwoon tho CommiPHioi^ors and the bishop the 
amount is to bo settled by Iho Archbishop (Church Ruilding Act, 1818 (i58 Geo. 3, 
'o. 4i0), «. 64). 

(i) (./Lurch Building Act, 1818 (58 Geo. 3, o, 46), s. 64; Church Building Act, 
1819 (69 Goo. 3. o. 134), s. 20. 

(/r) Lloyd v. Burro p (1868), Ti. Tl. 4 Exch. 63. This duty does not extend to 
the payinont over of pew rents recoivetl in advance until the stipend in refit])ect 
of which they ouglit to be paid over bus accrued due (ibid.), 

(/) ClJliurch Building Act, 1819 (69 Geo. 3, c. 134). s. 27, 

(tn) 'rhuB, tho Short Titles Act, 1896 (69 & 60 Viet c. 14), entitles the Act 
for the regulation of suits relating to meeting- houses and other property held 
for religious purposes by persons dissenting from the Church of England and 
Ireland (7 A 8 Viet. c. 45) the Noncoufonnists Chapols Act, 1844. Id IL^rnsey 
Loral Board v. Ihen'is (1890), 60 Ij. J. (m. 0.) 48, the court apparently assumed 
that tho Nonconformist meeting-house to which the case referred was capable 
of being a “ chapel.** 

(ri) The word chapel *’ is derived from capdla^ a little cloak. The car^la or 
cloak of St. Martin, preserved by the Frankish kings as a sacred relic, was 
borne before them in battle and used to give sanctity to oaths, and hence tho 
name was applied to any sanctuary or holy place useS for worship not being a 
church. In earlier times it was always consecrated (New English Dictionary, 
/lOTTi. Chapel *'). Private chapels were anciently all consecrated by the bishop 
of the diocese and ought to be so still (Burn, Ecclesiastical Law, Yol. I., p. 2296). 

(o) Thb le^l meaning of the term “chapel** is a chapel of the Church of 

England [(^aiger v. 8U Islington^ Vestry (1881), 60 L. J. (M. 0.) 69). The 

New Panshos Aote and Church Building Acts Amendment Act, 18^ (32 ft 33 
Viet. 0. 94), B. 14, defines the meaning of “church ** and ** chapel *' in that 
Act us applying only to churches ana ohaMls of the Established Ohurdb of 
England, and tnerefore, seeing that it ammes to a “ chapel oonsecrated oi 
unoonseorated ** (t'Md., a. 2), seems to imjny that a building may be legally a 
ohapel of the Qhoroh of England althou^ it is not oonsecrated. 

(p) A cha^ fnay be annexed to or form part of the structure of a parish 
ehur^ or cathedral church, and where this ia &e case the questiem wheUier it 
does or does not form paH of suoh church ia one of liset to be decided by 
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A ehapel may have a district attached to it called a ohaj^lry ( 9 ), 
or it may be built for the convenience in prayer and preachin;> ordy 
of parishionerB live far from the parish churoh» in which case 
it 18 called a chapel of ease(r)* A chapel which has an ancient 
division of a parish attached to it by immemorial custom, with 
the parochial rights of christening and burying, is a parochial 
chapel («). 

1527. A chapel of ease can only be erected with the consent of 
the ordinary, patron, and incumbent (t), and the person serving 
such chapel is, unless some exceptional provision applies, subordi- 
nate to the incumbent of the mother church (a), to which church 
all the rights of performing the sacraineniH appertain,* but, as 
already stated, such a chapel may by virtue of slatutory provisions 
be separately endowed and liavo an ecclesiastical district assignod 
to it, and become either the church of a distinct and separate 
parish or the chapel of such district (/>). 

A chapel may he founded by the King, or hy a 8ubje<*t specially 
authorised by him, without being subject to tho jurisdiction of the 
ordinary. A chapel so founded is called a free chapel (c). 

1528. Private chapels are such as persons have at their own 
charge built in or near their own houses for them and their 
families to perform religious dutievS in (d). They are repaired and 
maintained at the expense of the person to whom they belong, who 
may appoint whom he pleases to ministor there, provided tliat 
divine service may not be performed there without tho consent ot 
the bishop (/f)i and that the owner and his family must once in 
every year receive the communion at the parish church (/). 

The attendance at divine worship in a private cliapel need 
not be confined to the members of the family of the owner (</), 


reference to the history of the foundation (Nor/of k {Duke) v. Arhuthnot (1880), 
5 C. P. I). 390, C. A.)* Where it does form part of such chur^jh and is intended 
to be separately used fur the perfonnance of oiviiie worship and o! the saorameiite, 
it should be physically separated f/’<»m the aisle of the church Eaton 

Square {Vicar rtc.) v. Parishiouere of Same, [1894] P. 350). 

{q) A chapelry ia the same tiling to a chapel as a pariah to a church, being 
the precinct and limits thereof. It is mentioned in stM, (1602) 14 Oar. 2, 
c. 9 (Jacob, Law Dictionary, mh nom. “ Chapelry ”). 

(r) Jacob, T^aw Dictionary, suh nom. •* Chapel.** In such case sacraments and 
burials 6ught to be performed in the parish churesh (2 lloll. Abr. 340 ; Selden, 
History of Tithes, 

(s) A parochial chapelry must be coeval with tho parish, but its existence 
may be inferred from modem usage, provided such usage is immemorial (CVirr 
V. MdtAyti (1850), 6 Kxch. 69). 

U) Bum, Ecclesiastical Law, Vol. I., p. 301. 

(a) See p. 646, ante, 
ib) See pp. 446. 447, ante. 

Id) Bom, Ecclesiastical Law, Voh I., p. 298 ; and see p. 662, anU. 

{d) Ibid., p. 296. 

(e) Ibid,, p. 297. 
i /) Canon 71. 

(^) Open Ftayer, in the Act for Uniformity of Service and Adminutratioii el 
Sacrun^ts, 1548, is defined as meaning that prayer which isafor others to come 
unto or bear either in common churdm or private chapels or oratorisi (stat. 
(1648) 2 A 3 Edw. 6. c. 1. a. 2). 
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and any porson or several pereons together may provide a bnilding 
for the purpose of celebrating divine worship and the Sacramento 
for the benefit of such persons as desire to a^nd and the pro- 
prietors of the building are willing to admit (h). Such a building 
is commonly called a proprietary chapel. It need not necessarily 
be consecrated (t)- The sanction for the performance of divine 
service by a minister of the Church of England therein can in 
Pmgland only be derived from a licence from the bishop, given 
with tlie consent of the incumbent of the parish and valid during 
his incumbency (A), but not bej^ond it (Z). 

In Wales, wherever ten or more inhabitants in any parish, dis- 
trict, or .place certify to the bishop that they desire to have divine 
service and the sacraments administered in the English tongue, and 
undertake to provide a building to be used as a chapel for the pur- 
pose, and to provide for a minister and for other expenses, the 
bishop may license any building so provided from year to year, or 
for a term not exceeding two years, as a chapel, the minister being 
nominated by the incumbent of the parish, district, or place, or in 
case of the incumbent’s failure to nominate, or of dispute, being 
nominated by the bishop subject to an appeal to the archbishop (m). 

1529. Where an extra-parochial district is formed in connection 
with an army station, a chapel may be consecrated as the chapel 
of such district (/Oi or an unconsecrated building may be certified 
by a Secretary of State to tlie bishop of the diocese as used, or 
intended to be used, by Ilis Majesty’s forces as an unconsecrated 
Vjhapol (o). 

1530. The chapel of any one of the great public schools (p), and 
the chapel of any other endowed school if it is consecrated or 
authorised in writing by the bishop to bo used as a chapel for such 
school (</), may bo used for the performance of public worship and 
the adiniiiistnition of the sacraments free from the control of the 
incumbent of the parish. 

1531. An unconsecrated building may be used by the incumbent 
of a parish or with his authority as a place of assembly for the 
purpose of religious worship in accordance with the liturgy of the 
Church of England (r). When an unconsecrated building is 
habitually so used, it is commonly called a “mission room.** 
Buildings used for this and for cognate purposes, such as Sunday 
schools, and parish halls or rooms, and pardchial schools, are 


(h) Tl^ proprietors mav refuse to admit any one at their discretion [Bo$anquti 
V. Heath\\mK^, 3 L. T, 2^). 

I f) IMgson V, DiUon (1840). 2 Curt 388. 
k) See pp. 662, 663, ante, 

1) See p. 647, uvU, 

m) Oharoh Services (Wales) Act, 1B63 (26 & 27 Viet. c. 82). 
n) Army Chaplaitis Act, 1868 (31 & 82 Viet. c. 83), s. 7. 

(o) Ibid.^ e. 8 ; and seep. 647, uhte, 

( p) -Fiiblic Brhtuda Act, 1868 (81 * 32 Viet. o. 118), s. 31 ; and eee p. 651 , anftf. 
(q) Etfdowsd Sdhools Adt, 1869 (32 & 33 Viet. o. 56), e. 53. 

(r) LibeHy of Eelif^'ons Worship Act, 1855 (18 & 19 Viet. o. 86), e. 1 ; and 
as to the neoeesity of the li<ynee of the bishop, see p. 662, ants* 
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eealdsiastioal properly^ it the poipoee for whioh they were founded 
or built is a spiritual purpose («)* Whore the question whether 
such purpose is a- spiritual purpose can be answered by roferenco 
to a trust deed or deeds relating to such property, it must be so 
answered, but in many cases (0 there is either no trust deed or the 
terms of such deed cannot be ascertained or are insufficient to 
determine the purpose, and in such cases the question must be 
answered by reference to the history of the foundation of the, charity 
or of the erection of the building, and this history if otherwise in 
doubt must be ascertained by reference to the purposes for which 
the property has in fact been used (a). 

1532. The exemption from rates which applies to ^1 conse- 
crated churches and chapels does not extend to other buildingH used 
for parochial purposes, which are capable of being let at a rent, but 
no person is liable to be rated or to pay any poor rate in respect of 
any church, chapel, or premises exclusively appropriiiled to public 
religious worship in accordance with the liturgy of the Church of 
England on the ground that they or any vestry rooms belonging to 
them are used for charitable education (Ij), and any rating authority 
may exempt any Sunday school (that is, any scliool used witliout 
any pecuniary benefit being derived therefrom for giving religious 

(s) See pp. 713, 784, ante. 

(() Parocaiul property, whether hold for eocleslastical or eocular purposes, was 
fornierlj’' vested in tho churchwardens aud overseers on l>ehall of the ])arifih aT>d 
was dealt with by them by tho direotiou of tho inhabitants in vestry aasemblr^ 
with the consent in cases of alienation of two justices (Poor Relief Act, 1819 
(69 Geo, 3. c. 12), tut, 8, 9 (now rep(^aled) ; and see title Poou Law). By the 
Union and Paiibh Proptu-iy Act, 1835 (6 & C Will. 4, o. 69), powers of dealing 
with parochial property held for poor law piiriK> 80 H was given to tho ovorseers 
and guardians, and by tho Schv>oI Sites Acts power was given to grant land 
held for parochial purposes to trustees to bo hold for tho purposes of tlio School 
Sites Acts, which include religious eiiucatio!! of cltihbon and ndnlts and 
thoologiml tmiuiiig (see School Sites Act, 1841 (4 & 6 V^iot. c 38), s. 6; School 
Sites Act, 1862 (16 & 16 Viet. c. 49) ). By the c.’hurch i iilding Acte tho 
commissioners under those Acts had power to appropiiato any laud given 
gratuitously with the consent of the grantor (Cliurch Building Act, 1822 

Geo. 4, c. 72),* 8. 34; see also School Sites Act, 1841 (4 & 6 V^iot. c, 38), 
s. 19), or any laud for which they had given valuable cunsidoiation (Church 
Building Act, 1840 (3 & 4 Viet. c. 60), s. 19), to any, ecclesiastical purposo or 
for the purpose of any parochial or charitable school or any other cliarilablo or 
public pur]) 08 e I'elating to the parish or place concerned. The result of these 
and other euactmeals giving siuiilar powers is that until the division of 
paroc^al charities into ecclesiastical charities and iion-ec(;losiastical charities 
was effected by the liocal Government Act, 1894 (60 & 57 Viet. c. 73), and the 
Loudon Government Act, 1899 (62 & 63 Viet. c. 14) (soo note (c), p. 366, ante)^ the 
nature of a parochial charity could not in general be ascertained by reference 
to the persona in whom the property was vested, and as the former Act did not 
affect the trusteeship, management, or control of any elementary schcKd (Local 
Govemmont Act, 1894 (66 A 67 Viet. o. 73), s. 66), the question whether such a 
echoed is or is not an ec^eeiaatical charity has in genertd been unaffected by it 
and remains undetermined. See UUe CBAUiTins, VoL lY., p. 156. 

(a) The printed reports of the Charity Oommissionem imnointed in 1818 are 
prim^ facie evidence of the facts therein stated (OharitaDle Trusts (Eeoovery) 
Act 1891 (64 A 65 Viet. c. 17), s. 6). As to schools, see Educ4ition Act^ 1902 
(2 mw. 7, o. 42), B. 11 (4) ; and title Eduoation. 

(h) Poor Bate Exemption Act. 1833 (3 A 4 Will 4, e 3 v s 2. See title 
Ann Batiho. 


8iciY. 8. 
Fropotty 
Eoole* 
illuittold 
hFfeaBon 
oflto 

Oemmhlp, 


Exemption 
fi*oin ratea 


8nnday 

school. 



791 


EcciiEsrAsncAL Latt. 


saoT. S. 
Property 
Ecele* 
siasttcAl 
by reason 
of its 

Ownersbip, 


Booleslnetlcal 

p^moiiH iia 
OWDf^rB of 
property. 


EooleBfasUcal 

corporatioDS. 


education on Sundays, and on weekdays for the holding of Glasses 
and meetings in furtherance of the same object) (c), and must 
•^exempt any voluntary school (d) (that is, any tpublic elementary 
school not provided by a local education authority) («), from the 
payment of rates'. 

Sect, i.—Ecdesiasticak PersonB and Corporations as Owners of 
f Property. 

* Sub-Sect. 1. — In Qeneral, 

1533. Property which is owned by a person solely in the capacity 
of a reiXTesentative of the Oburcb of England is ecclesiastical 
property — that is to say, whenever the relation between the person 
owning property and the thing owned arises out of and can be 
defined by reference to the person regarded as performing spiritual 
functions on behalf of the Church of England, the property is 
ecclesiastical prop^erty (/). Thus, property may be affected with 
an ecclesiastical character by being vested in a person or succession 
of persons as trustees thereof for spiritual purposes {g). Bo far as 
the relation of the owner to the thing owned is concerned, a cor- 
poration is within the limits of its powers as capable of standing in 
that relation as a person or l)ody of persons (/^), and having regard 
to the necessity of securing that property given for the purpose of 
promoting the performance of particular functions shall be per- 
manently devoted to that purpose, and the impossibility of any 
individual holder of an office affording such permanent security (i), 
ecclesiastical property is in general vested in an ecclesiastical 
corporation recognised by the law as having a permanent capacity 
in right of some office or function of holding property, and thereby 
securing that it shall be applied to the purpose intended (i). 

1534. A corporation sole which is recognised by the law as 
having perpetual succession in right of an office or function of a 
spiritual character is an ecclesiastical corporation (/). A corpora- 
tion aggregate which is constituted for a spiritual purpose is an 
ecclesiastical corporation (?n). 


(c) Sunday and Buggod Schools (Exemption from Eating) Act, 1869 (32 & 33 
Viet, 0. 40). 

(d) Voluntary Schools Act, 1897 (60 & 61 Viet. o. 6), b. 3. 

(f) /Wrf., 8. 4. See title Education. • 


(/) aS^. lianoier Square [iitiior and Churchwardemi) ▼. WeeimintUr 

Corjioration (1910), 26 T. L. H. 327, H. L., reversing [1909] 1 Cii. 692, C. A. 
See also p. 713, ante, 

((/) It dc^ not necessaiily follow that the person in whom the property is so 
vested is an owner thtareof for the piupoees of the Metropolis Management Acts 
{Angell v. laddtiwton Vestry (1868), L. E. 3 Q. B. 714). 

(A) Inh^retation Act, 1889 (52 & 63 Viet. c. 63), es. 2 and 19. A body 
^rporate is capable of acquiring and bolding re^ or personal propertv in 
joint tenancy as if it were an mmyidual (Bodies Corporate (Joint Tenancy) Act, 
1899 (62 & 63 Viet. c. 20). 

i i) 1 Bl. Com., p. 470, ’ 

k) See title Coii^oBATloiniv Voh VIU., pp. 301, 306, 
f) Bum, Ecdesiastioal Law, 8th ed., Vol. II., p. 30. 

V) It is not the description of the persona who are the members of a ooipme- 
tloin, but the puipoee of its institu^on, which chaiacteiiNa it to UaUyor > 
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All ecclesiastical corporations, whether sole or aggregate, are 
public, that is, they do not aim only at private objects but con* 
template some bengiit to the public or the undertaking some public, 
duty or responsibility (n). 

1535. Archbishops, bishops, some deans, pre\)endaries, vicars 
choral (o), canons (p), all archdeacons (g), parsons, including rectors 
and vicars and perpetual curates, are corporations sole (r). They 
are all ecclesiastical corporations excepting a rector while the rectory 
is in lay hands (a). 

1536. A corporation aggregate may be either composed of con- 
stituent parts not essentially different, or it may be a b#dy with 
one or'^more members or classes of members essentially differing 
from other members (t). Any of the consiituent members may 
themselves be corporations (c), and where the members are entirely 
spiritual, that is to say, where they are memberB solely in tlieir 
spiritual capacities, the corporation is an ecclesiastical corporation {d)\ 
but even where the members are all spiritual persons, unless they 
are such in an entirely spiritual capacity, the corporation is nob 
ecclesiastical unless the intention of its foundation is spiritual (c). 

Chapters of cathedrals are ecclesiastical corporations aggre- 
gate (/), as are also colleges or corporations of vicars choral, i>riosb 
vicars, senior vicars, custos and vicars, or minor canons which 
are expressly excepted from the powers of leasing given by the 
Ecclesiastical Leasing Acts to ecclesiastical corporations in general. 
A hospital maybe an ecclosiaatical corporation (A) ; the question, 
whether it is so or not depends upon the object for which it is 
founded (i). 

1537. A body corporate of church trustees may be ai>poiniocl in 
any parish for the purpose of receiving and holding any property for 


spiritual foundation (Kyd on Corporntionp, Vol. I., p. 2^). det hIbo ilargravos, 
note to 1 bl. Com. 470. 

i «) Grant, Law of Corporations, p. 0. 

0 ) Seo titie CoaroRATioNS, Vol. VIII., p. 306. 

») See p. 427, ante, 
q) 1 Bl. Com. 470. 

(r) See p. 663, ante, 

(a) S^e p. 718, ante, and pp. 801, 802, pod, 
h) See t'tle CoRPoy.TiON8, Vol. VIll. p. 305. 

\c) ThuB a dean ana chapter is a corporation nggregato, while the canons are, 
and the dean may be, a corporation sole. 

(d) Bum, Ecclesiastical Law, 8th ed., Vol. IT., p. 30. 

\e) See note (m), p. 792, ante; A.~G. v. 8t. Vnm IJoejntal (1853), 17 Boav. 
435. 

(/) As to their constitution, seo pp. 420—425, ante; and as to their patronage, 
see p. 426, ante, 

ig) Ecclesiastical Leasing Act, 1842 (5 A 6 Viet. o. 108), s. 1. 

(A) im. 

(t) A,-Q. y. 8i- Orofs HotpiUd, supra. By the Ecclesiastical Commimoners 
Act, 1840 (3 & 4 Viet. c. 113), s. 65, the Commissioners are required to inquire 
and report as to all h ospitals which were returned as piomotious spiritual in the 
reign of Henry VIII., and to make suggeetions for affording a better proyieion 
to the cure of souls within the parishes with which they were connected in oeeee 
where tiiere was a eurplus ayailable after eatiefying .the foander's b<mnty. 
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occlesiastical purposes in the parish {k\ and the tonstees of any 
charity for religious charitable purposes may apply to the Charity 
Commissioners to be registered as a corpora^ body, and, if tiie 
Charity CommisBioners deem expedient, may thereupon become 
a body corporate (Z). Churchwardens are for some purposes a 
corporation (m), and the minister and churchwardens of a parish or 
ecclesiastical district are also for some purposes a corporation (n). 

1538. Ecclesiastical corporations, sole or aggregate, may, except- 
ing thosej above mentioned as excepted, grant building leases not 
exceeding ninety-nine years and mining leases not exceeding sixty 
years (o), and may, with the consent of the Ecclesiastical Commis- 
sioners, Sell, exchange, or enfranchise any of their lands (p)^. 

Sub-Sect. 2. — The Ecclesiastical CcmmissionerB, 

(i.) Constitution, 

1639. The Ecclesiastical Commissioners (q) are a corporate body 
constituted by Act of Parliament for the purpose in the first 
instance of laying before the King in Council such schemes as 
appeared to them best adapted for cariying into effect the recom- 
mendations made by two commissions which had been appointed 
to consider the amount of the revenues and the duties assigned to 
tlie episcopal sees and the state of the cathedral and collegiate 
churches in England and Wales and had suggested measures to 
render thorn more conducive to the efficiency of the Established 
Church and to provide in the best mode for the cure of souls, with 
special reference to the residence of the clergy in their benefices (r). 

The members of the corporation, originally thirteen in number («), 


/f) Soo p. oufc, 

[Z) OharitHbln Tjn>toeH Incorporation Act. 1S72 Sc 36 Viet, c, 21). 
m) Sco p, 16.», ante, 

7/) Soo the School Sites Act, 1811 (4 & 5 Viet. c. 3S), s. 7, amonded by the 
School Silos Act, 1S44 (7 & 8 Viet. c. 37;, 8. 4 ; and boo title Education. In the 
Oity of London the minister and churchwardens are by custom always a 
cori)oration. , 

(o) Sue EecloBiaHtical Leasing Act. 1812 (5 & 6 Viet. c. 108), amended by 
Ecclesiastical Loasiug Act, 18.i7 (21 & 22 Viet. c. 67) ; and pp. 762 — 764, ante, 
{p) Episcopal and Capitular Estates Art, 1861 (11 & 16 Vict. c. 104), amended 
by Episcopal and Capitular Estates Act, 1864 (17 & 18 Viot. c. 116), andEoclesiae- 
ticttl Commissioners Act, 1860 (23 & 24 Vict. c. 124). ^ 

(9) In anv Act the expression “Ecclesiastical Commissioners'* means the 
Eodosiasticnl Ooinmissioners for England for the time being (IntorpretaiioQ 
Act, 1880 (52 63 Vict. c. 63), 8. 12(16)). 

(r) Ectit^astical Commissioners Act, 1836 (6 & 7 Will. 4, c. /7), s. 1. For an 
account of the royal ^.commissions of inquiry into the state of the various dioceses 
in England and Wales, their revenmts and the distribution of episcopal duties, 
and other ecclesiastical matters, which preceded the establishment of the 
Ecdesiastical Commission, and the reports and recommendations of those 
ooinmissioiis, see the preamble to the ^cJesiastical Commissioners Act, 1836 
(6 & 7 Will. 4, o. 77), The object of the first Ecclesiastical OoxnmiasioDerB Acts of 
1836 and 18^> was to carir olit the recommendations above referred to ; the 
subsequent EoolejiAstioal dommissiouerB Acts have ^ne far b^ond the 
recommendations of the early commissions. For the existing functions of the 
Oommisadohers, see pp. 

(«) Ecclesiastical Commia^oners A^, 1836 (6 & 7 Will, 4, o, 77), s. 
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were subsequently added to (t), and now oonrast of the following Bscft. 4 . 
spiritual and lay persons, the majority being ex officio, namely* Eetile- 
the two archbishop, all the bishops of England and Wales,* and the slastpU 
deans of Canterbury, St. Paul’s, and Westminster, the Lord Chanr Wttwai eto. 
eellor, the Lord President of the Council, the First Lord of the 
Treasury, the Chancellor of the Exchequer, a principal Secretary of 
State nominated by the Sovereign, the Lcyd Chief Justice and the 
Master of the Rolls, and the two judges of the Probate, Pivorce 
and Admiralty Division. The Sovereign has also power to appoint 
seven, and the Archbishop of Canterbury two, lay persons as 
commissioners (a). 

1540 . Three other Ecclesiastical Commissioners were subse- CThoroh 
quently added, styled Church Estatos Comnussionera — two ap- 
pointed by the Crown, by the title of First and Second Church Hionew*.*" 
Estates Commissioners, and one by the Archbishop of Canterbury (ft). 

Any non-official Ecclesiastical Commissioner may bo appointed 
a Church Estates Commissioner. Removal from or resignation of 
the office of Church Estates Commissioner does not ipso facto involve 
loss of office as Ecclesiastical Commissioner (c). 

1541 . The Church Estates Commissioners are constituted acorn- The Estate* 
mitteeof the Ecclesiastical Commissioners, and styled Tho Estates 
Committee.” The Ecclesiastical Cominissioncrs may appoint , 
annually, in the month of February, two nK5mb(irfl of the cori)oration, 

one of whom at least shall he a non ex-officio member, to he members 
of the Estates Committee in addition to the other Church iCstatefl 
Commissioners, to hold office for a year and to be capable of being 
re-appointed (d). 

Any two membors of the Estates Coramitteo may do all acts 
required by law to be done by the committee (/*), and any two Church 
Estates Commissioners may do all acts required by law to bo done 
by the Church Estates Commissioners (/). 

The Ecclesiastical Commissioners may from timt. to time make 
general rules, which shall belaid before Parliament, f(T the direction 
of the Estates Committee relating to the business to be transacted by 


(t) Ecclesiastical Commissioners Act, 1S40 (3 & 4 Vif‘,t. c. 113), s. 78. 

(a) Bcolesiastical Commissioners Act, 18w (6 & 7 Will. 4, c. 77) «. 1; 
Eodesiastccal OommissionerB Act, 18'IU (3 & 4 Vict. c. 113), s. 78. The hoUlors 
of certain other judicial offices, since abolished, wore also in ado Commiasioners by 
the latter Act 

(i) Ecclesiastical Commissioners Act, 1850 (1 3 & 14 Vict. c. 9-1), s. 1. Publica- 
tion in the London Gazette of the notice of the unpointraent of a Church Ksfatos 
Oommifisioner is concluaive evidence of the fact (Ppiw'opal And Cfmttular Fistates 
Act, 1859 (22 d: 23 Vict. c. 40), s. 2). As to th*; salaries of the Church Kstafos 
OommissioDers, which are payable out of the couimon fund, see Ecc1o>«iastical 
Commissioners Act, 1850 (13 & 14 Vict. c. 94), s. 2. The first Church Es^tea 
Commissioner may sit if elected in the House of Commons s. 3). 

(«) EodesiaBtical Commissioners Act. 1850 (13 & 11 Vict. c. 94). s. 1. 
yt) Ibid.^ 8. 7. See ibid,, s. 9, forappomtmentof r.hairman of this committee. 
He has a oa^ng vote in cose of eqnalily. « 

(«) Ecdedasucal Commissioners Aot, 1866 (29 & 30 Viet. c. Ill), s. 2. Bee 
EodesiastioBl Oommissioners Act, 1850 (18 di 14 Vict. o. 94), n. 10. 

(/) Episcopal and Capitular E^tes Act, 1859 A 23 Vict. c. 46), s. 1. 
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them, and declaring the general principles which shall guide the 
decision of the committee (ff). 

1642 : Non-official members of the EccIesiastKal.Commission are 
not removable ojccept for improper execution of their duties (h). 
But the Church Estates Gommissioners hold office only during the 
pleasure of their respective appointors (i). 

Vacancies occurring by death or resignation among the non-official 
Ecclesfeistical Commissioners, and vacancies occurring by death, 
resignation, or removal among the Church Estates Commissioners 
are filled up by the Sovereign or the Archbishop of Canterbury, as 
the case may be (A:). 

Every* lay commissioner, including lay Church Estates Cpmmis- 
sioners, must be a member of the Church of England, and must, 
before acting as such commissioner, subscribe a declaration to that 
effect in the minute book of the proceedings of the Commissioners (1). 

1543. The three Church Estates Commissioners are joint 
treasurers of the Ecclesiastical Commission, and the receipt of any 
two of them, or of any one of them, with the counter-signature in 
the latter case of the accountant or assiblant accountant, is a good 
discharge for money due and payable to the Commissioners (m). 

(ii.) Qmeral Adminisitative Functims and FoivetB. 

1644. At a meeting of the Ecclesiastical Commissioners, of which 
due notice has been given to all, five form a quorum for transacting 
business (?i), provided that two or more of the Church Estates Com- 
missioners are of the number (o). Proceedings which require to be 
ratified by the corporate seal cannot be finally concluded, nor can 
the seal be affixed to any deed or instrument, unless two at least of 
the episcopal Commissioners are present. If two only of such Com- 
missioners are j)rosent, and object, the ratification of the proceedings 
cannot take place at that meeting (p). 

Duo notice of intended meetings must as a rule be given to all 
the Ecclesiastical Commissioners (g) ; but notice need not be given 


'</) Ecoleeiastical OoramiBBionere Act, 1850 (13 & 14 Viet. c. 94)» s. 12. 

h) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 81. 

i] Eoolesiafltical Commissioziers Act, 1850 (13 <& 14 Viet c. 94), e. 1. 

k) Eoolofliastical Oommissioners Ada, 1836 (6 & 7 Will 4, c. 77), 8. 2 ; 1840 
(S & 4 Viot. 0 . 113}, 8. 79; 1850 (13 & 14 Viet. o. 94), s. L 

(l) Eoolesiastical CommiBsiouers Aot, 1836 (6 & ) Will. 4, c. 77), ss. 1, 2, 3; 
FiCcicsiastical CominiseionerB Aot, 1840 (3 A 4 Viet. c. 113), bb. 78, 80; 
Eoolosiasticttl CoramiBsionere Act, 1850 (13 & 14 Viet. c. 94), a. 4. 

(m) Eoalesiastioal ComnussioDers Act, 18G6 (29 & 30 Viet. c. 11 1), s. 3 ; see also 

EccleedaBtical Coimmssioiiors Acts, 1836 (6 & 7 Will 4, o. 77), s. 7 ; 1850(13 & 14 
Viet. o. 94), 8. 6; EcolesiaBtical OommiBBionerB Act, 1860 & 24 Viet. c. 124), 

8. 43. As to the appointmoBt, removal, and salaries of officers, clerks etc. of the 
Ecclesiaatioal Oommissioii, see Ecclesiastical Gommissiouers Act, 1836 (6 & 7 
Whi. 4, e. 77), s. 7. and as to superannuation allowanoes to suc^jpeiaons, see 
Ecoleeiastioal Oommissioners (Superannuation) Act, 1865 (28 & 29 Vxot. c. 68). 

(n) Bodeidastioal CommisaioiierB Act, 1836 (6 A 7 Will. 4, o. 77), s. 4. As 
4 d minutes of the proceedings of the Oommissioners, see i5ui., s. 6. 

(o) Eociesiastioai Oommiaaoners Act, 1850 (13 A 14 Viet. c. 94), a, 10. 

(p) Eodeaiaatioal Oommisaioneri Ai^ 1836 (C & 7 Will 4, 77), a i. 

(g) lUd,, s. 4. « 
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to CommiBsionere who are out of England and Wales, or who have Bim, 4. 
intimated to the seoretary their inability to attend. Nothing nffeoting Bode- 
any Gommissioneriibeing a bishop or dean, or the see, or diocese, or tlastteil 
cathedral, or collegiate church of such Commissioner, is to be done ^**^i***’ 
at any meeting of which due notice has not bSen given to the 
Commissioner affected, unless his written consent has been 
previously obtained (r). , 

Meetings may be adjourned from day to day if necessary gt)« 

The Archbishop of Canterbury, if present at the commencement 
of a meeting, is to be chairman ; if not present, the chairman is to 
be chosen by the votes of the Commissioners present (t). 

154.1. The CommissionerB, by summons under the hand of the Power to 
chairman, may cause the attendance of and examine witnesses, take evidence, 
make inquiries, and call for answers and returns, and require the 
production of all documents relating to any matter within their 
jurisdiction. They are empowered also to administer oaths or to 
require witnesses to make declarations regarding the truth of their 
evidence (a). 

1646. In each year, on or before March 1st, the Ecclesiastioal Annnal 
Commissioners must furnish a report to one of the Secretaries of ^ 
State of all their proceedings for the year preceding the previous * 

November Ist, annexing copies of the schemes sanctioned and 
approved by the Sovereign in Council during the year and also an * 
abstract of the accounts of the commiBsion, and the report must be 
laid before Parliament (i), Coiues of all instruments made undep 
tliG sole authority of the seal of the commission without an Order 
in Council are to be annexed to the report (c). 

The Church Estates Coramisaioners must similarly furnish 
reports of their general proceedings, with a schedule of all applica- 
tions for enfranchisement or purchase of interests of lessees, speci- 
fying the terms proposed, the terms on which such enfranchisement 
or purchase has been effected, and, if refused, the ound of such 
refusal (d), 

1547. The duty of the Estates Committee, or any two of them, Doties of 
being Church Estates Commissioners (e), is to consider all matters 
relating to the sale, purchase, exchange, letting, or management, by 
or on behalf of the Ecclesiastical Commissioners, of any lands, 
tithes, or hereditaments, and for these parposes, and subject to tho 
general rules made by the Ecclesiastical Commissioners (/}, to do 


i r) Ecclesiastical Commissiooers Act, 1840 fS & 4 Viet. o. 113), b. 82. 

«) Eocleaiaatical OommisBioQers Act, 1841 (4 & 5 Viet, o! 30), b. 1. 
i) EocleBUuvtical Conmugsioners Act, 1860 (13 & 14 Viet c. 94), b. 13. 
a) Eocleeiastical Commiasioaers AoU, 1836 (6 & 7 Will. 4, o. 77), B. 9; 
1840 (3 ft 4 Viet. 0 . 113), 8. 90 ; 1841 (4 ft 6 Yict. c. 39), •. 80. 

(6) Eodesiastical CommiBsionerB Act, 1860 (13 ft 14 Viot. c. 94), s. 2G; Epis* 
oopaui aad Capitular Estates Act, 1864 (17 ft 18 Yict. c. 116), bb. 8, 10. 

\c) EoclssiaBtioal CommisaionerB Act, 1866 (29 ft 30 Yict c. Ill), s. 6. 

Id) EpiBoopal and (Capitular Estates Acts, 1861 (14 ft 16 Yict. c. 104), s. 10 1 
1864 (17 ft 18 Yict. c. 116), bs. 8, 10. 

(e) EcclssiaBtical OominiBsioniirB Ast^ 1666 (29 ft 30 Viot o. Ill), s. 6t 
If) p. 796, ofite. 
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anj act, including the affixing of the corporate seal to any sclieme 
or other instrument, within the power of the Ecclesiastical 
Commissioners {g). # 

The Ecclesiastical Commissioners may from time to time refer to 
the coTisideratioh of the Estates Committee special matters in 
addition to those referred to (A), for the report of the Estates 
Coiiiinittee, and by an yistrument under their common seal may 
authorise such Committee, or the Church Estates Commissioners, 
or any two of them, to do any act within the powers of the 
l^lcclesiastical Commissioners, in addition to those referred to, 
except affixin<^ the. common seal to any scheme to which the 
Instates •Comm ittoe are not authorised to affix such seal without 
reporting to or requiring further instructions from the Eccle.^iastical 
Commissioners (V). 

The Estates Committee are also intrusted with sundry powers 
relating to tlie improvement, management, and re-arrangeraent of 
episcopal and capitular estates (A), and in respect of claims for 
dilapidations on estates fonning the endowment of a see {D. Their 
consent is also necessary before a bishop, being a landlord, can 
exorcise the powers conferred on landlords by the Agricultural 
Holdings Act, 11108 (m). The Comuiissioners may employ and pay 
agents in tlio management of their estates and for the transaction 
of their business generally (w). 

1548. The ])rincipal function of the Ecclesiastical Commissioners 
is to prei)are aud lay before the Sovereign in Council such schemes 
*a8 shall appear to the Coiniiiissiotiers best adapted for carrying into 
full effect the provisions of tlie various Acts giving jurisdiction to 
tlie Commissioners (e). Before laying such scheme before the 
Soverfiigu in Council, notice must bo given to any corporation, 
aggregate or solo, which may be affected tljcnd)y, and the objections, 
if any, of such corporation, togelher with the scheme, are to be laid 
be.fore the Sovereign in Council (p). The Commissioners may 
propose in any scheme modifications as to matters of detail and 
regulation wliich aro not substantially repugnant to the provisions 
of the Ecclesiastical Gommissioncurs Acts (q). 

When a scheme has been approved by the Sovereign in Council, 
an Order in Council may be made ratifying it and specifying the 
date of its coming into oi>eration (r). 


! </) Kculosiaatioal Conmussiouers Act, 1650 (13 & U Viet, a 94), s. 8. 

A) /Aid., 8. 11. 

t) Jhid., 8. 8. 

k) Ecclesiastical Commiseioners Act, 1860 (23 & 24 Viet o. 124), ss. 5, 6--11. 
See 5Purthor p. 800, past. 

(1) Eoulesmatictii Commissioners Act, 1866 (29 & 30 Viet c. Ill), as. 12, 13. 
See further p. 772, oaxU. 

{m) 8 Bdw. 7, o. 28, s. 40 {!). See title Agricultukb, Vol. L, p. 269. 

?n) Eoetofiiastical Oommi^^sioners Act, 1841 (4 A 5 Viet. c. 39), e. 27. 

(o) Boolesiastical Comiuisaiouei^ Acts, 1836 (6 A 7 Will. 4, e. 77), s« 10 ; 
1840 (3 A 4 Yiot o. 1 13), s. 83 ; 1841 (4 A d Viet. o. 39), s. 30. 

(p) Eooleaiatftic^ Commissionere Acts, 1836(6 A 7 Wilt 4^ ^ 77), s. 10; 
1810 (3 A 4 Viot. c. 113), 8, 83. 

(?) Eodedastieal Oc>miuiisionfitrs Act, 1840 <3 A 4 Viet e. 113), s. 83. 

(r) Ecclesitiistical Ciiminiasioners Acts, 1836 (6 A 7 Wifi* 4, o. 77), s. 12 ; 1840 
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15M. Erftiy order most be registered the registrar of the 
dioeeee, vbereof tiie bishop, or within whioh any cathedral or 
collegiate church, ^ignitary, chapter, member of a chapter, officer, 
incumbent, or any other person or body corporate, may be affected 
thereby («), and in cases coming within the Boolesiastical Com* 
missioners Act, 1866 (a), in the diocesan registries specified in the 
order (6). 

Every such Order in Council, when made, is to be inserted as 
soon as may be in the London Oazette, and when registered and 
gazetted is to have the same force and effect as if every paft thereof 
were included in the first Act establishing the Commissioners (c). 
Copies of Orders in Council must be laid before Parliament in 
January in every year, or if Parliament is not then sitting, within 
one week after the next meeting thereof (d). 

In some cases schemes made under the Ecclesiastical Commission 
Act, 1868 (e), operate to vest the property expressed to be transferred 
without any further conveyance (/). 

1550. Certain payments and investments or conveyances and 
assignments of lands are to be made by grants or instruments undor 
the common seal of the Ecclesiastical Commissioners instead of by 
Orders in Council ratifying schemes (y). 

Agreements as to the transfer of tithes to a district church may 
be ratified by any instrument under the corporate seal of the 
Ecclesiastical Commissioners made in pursuance of such agreement, 
instead of by Order in Council (h), 

1551. Another important feature in the constitution of the 
Ecclesiastical Commissioners is that in their corporate capacity 
they are empowered to hold a largo amount of the revenues of the 
Church of England as one common fund, and to apply the same by 
scheme ratified in the usual manner for such purposes as they may 
think fit to propose (i). 

(3 & 4 Viet. c. 113), 8. 84 ; 1841 (4 & 5 Viet. c. 31)), m. 30. miide'uixler 

those Acts need not recite any of the provision s of the Actn (EocleHiofitictil 
Commissioners Act, 1840 (3 A 4 Viet. c. 113), s. 85). 

(fi) Ecclesiastical^ComniissionerB Acts, 1830 (6 dc 7 Will. 4, a 77), ss. 12, 16; 
1840 (3 & 4 Viet. c. 113), es. 84, 88. 

(a) 29 & 30 Viet o. 111. 

(b) Ihid.j s. 10. No fee is payable for registration, hut a fee of lU. is payable 
for seaichcB for an order, and a foe of 4cl, per folio of 90 words for every cfirtified 
copy or extract of aij order. Copies of entries certified by the registrar are 
admissible as evidence in all courts and places (hlcclesiastical Coirimissioriors 
Acts, 1836 (6 & 7 Will. 4, o. 77), s. 17 ; 1840 (3 & 4 Viet c. 1 13), s. 89 ; see also 
title Evidence). 

(c) Ecclesiastioal Ctommissioiierf Act, 1836 (6 * 7 Will. 4, c. 77), bb. 12, 
13, 14. 

id) Ecclesiastical Commissioners Acts, 1830 (6 7 Will. 4, o. 77), s. 15 ; 1840 

(8 & 4 Viet. o. 1 13), a. 87 ; 1841 (4 & 5 Viet c. 39), s. 30. 

(e) ai A 32 Viet c. 114. 

(/) Ibid,^ 88. 6, 12 ; see farther, p. 800, pest. 

ip) Ecclesiastical Commissioiiers Act, 18^ (29 & 30 Yict* c. Ill), ss. 6, 6 ; 
EeclMastical Commission Act, 1866 (31 32 Viet. c. *14), a. 13. 

(h) District Church Tithes Act 1366 (28 4^ 29 Viet c. 4Q, s. 8 ; Ecoletiastical 
fOommisaoners Act, 1866 (29 A 30 Viet c. Ill}, b- 

' common fand was created bv iiie li^lesiastloal Commissioiiers Art, 

1«40(8&4 Viot c. Il3),s. 67; Beep.783,awfe. * 
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Boolssustical Law. 

The estates of all 6e68(&)» suspended oanonriesCQ, suspended 
deaneries (m), and the separate estates of non-suspended eanonries 
and deaneries (n), archdeaconries (o), and sinecure rectories (p), 
are all carried over to the common fund, subject, in the case of the 
estates of sees aifd non-suspended eanonries and deaneries and arch- 
deaconries, to various provisions for the reassignment or transfer of 
part of the property as, endowments (q). 

The , moneys and revenues payable to the Ecclesiastical Commis- 
sioners and carried over to the common fund include the rents and 
profits oi land, tithes, and other hereditaments vested in them (r), 
the episcopal fund («), any increase of income of ecclesiastical cor- 
])orations resulting from sales, enfranchisements, exchanges, pur- 
cliases, or investment (f), the produce of sales effected under the 
New Parishes Act, 1843 (u), penalties for not making returns of 
eccleBiastical fees (a), and fees of court payable in respect of pro- 
ceedings taken under the Benefices Act, 1898 (b), 

1552. The Ecclesiastical Commissioners, for the purpose of 
enforcing payment of all profits and emoluments to be paid to them 
and of obtaining possession of all lands, tithes, or other heredita- 
ments vested in or accruing to them, and of recovering the rents 
and profits thereof, have all the legal and equitable rights, powers 
and remedies otherwise exercisable by the holder of the deanery^ 
canonry, prebend, dignity or office, or the rector of the rectory^ 
respect to the property affected (c). 

The Commissioners also have power to sell or exchange lands 
•belonging to a see or chapter with the consent of the bishop or 
of the chapter as the case may bo (d). 

1653. The Commissioners are empowered to make payments for 
various purposes out of the common fund. These purposes include 
inter alia the augmentation of bishoprics, and poor livings, the 
endowment of new churches, the employment of additional 
miniaiors, and the payment of the Church Estates Commissioners (t*). 

(/c) Eoclosiasticol Ouniiiiissioners Act, 18(>() (23 & 24 Yiot. c. 124), b. 2. 

(l) Eocluaiastical Commissionois Act, 1840 (3 & 4 Viet o. 113), a. 49. As to 

the extent of tlioir estate, see Ecclesiastical CommissioDei;^ Act, 1841 (4 & 6 
Viet. c. 39), fl, 0; Ecclesiastical Commission Act, 18(>8 (31 A 32 Viet. c. 114), 
B 0 . 7, 8; and v. Windsor (IMin and Canons) (1857), 24 Beav. 679. 

(m) Ecclesiostioal Commissioners Act, 1840 (3 A 4 Viet. c. 113), s. 61. 

(n) Ibid,, 8. 60. See, as to effect of this eeotion. R. v. Ghainmey$ (1871), 

L. R. 6 C. P. 384. . 

(o) Eoolesiastioal Commission Act, 1868 (31 A 32 Viot. o. 114), s. 13. 

( p) Eoolesiaaticjil Commissioners Act, 1840 (3 A 4 Viot. o. 113), s. 64. 

M Ecclesiastical ^mmissioners Act, 1860 (23 A 24 Viot. o. 124), as. 2, 3, 6 ; 
Eeclosiaiitioal Commission Aot, 186s (31 A 32 Viot o. 114), s. 13. 

r) Ecclesiastical CommissionerB Act, 1840 (3 A 4 Viet. c. 113), b. 67. 

r«) Eoclosiastioal Commissioners Aot, 1860 (Id A 14 Viet. o. 94), s. 16. 

i t) JE^iscopal and Capitular Estates Act, 1861 (14 A 16 Viet. c. 104), e. 8. 

(u) 6 A 7 Viot. 0. 37 ; Eoolesiastical Commissionen Aot, 1876 (38 A 39 Viet 
0. 71), 8. 1» 

! <i) EooleBiastical Fees Aot, 1875 (38 A 39 Viot. o. 76), b. 4. 

6} 61 A 62 Viot. o. 48, s. 11.' 

c) Ecclesiastical Commissioners Aot, 1840 (3 A 4 Viot. o. 113), s. 67. 

d) Ibid,, 8. 68. 

e) See Ecclesiastical Cbaanniasioners Aot, 1860 (13 A 14 Viot e. 
and pp. 774, 783, ante, » 
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1504; The OommiraionerB, tibdr suooessora and assigns, am 
empovrerhd as a corporation to tahe, pnrohase, and hold lande", 
tenements and hereditaments for the purposes of the £ocle« 
siasticsl Commissioners Acts, notwithstanding any mortmain 
restrictions (/). • 

Lands and hereditaments held in trust for theEoelesiastieal Com- 
missioners are vested in the first Church Ftstates Commissioner C9)- 

The accounts of the Ecclesiastical Commissioners are subject to 
audit as directed by the Treasury (h). 

The powers formerly exercisable by the Church Building Com- 
missioners were upon the abolition of such Commissioners trans- 
ferred to the Ecclesiastical Commissioners (i). • 

<s 

SUB-SECrr. 3. — Lay aa distinguished from Ecdesiasticnl Cor^torations, 

1555, Lay as distinguished from ecclesiastical corporations 
include all corporations sole or ag^^regatc, whether tlie ineiuherB are 
Bpiritual persons or not, the object whereof ia not apiritual (k). 
Thus, the tiniversitiea of Oxford, Cambridge, and Durham, and the 
colleges therein, are lay foundations (0- 

1556. At the dissolution of the monasteries and other religious 
and ecclesiastical houses and places, their property was transferred 

S the Crown, and such transfer was confirmed by statute (?n). The 
llutes of dissolution provided that the i>ersona to w)u)m any 
ants should be made by letters patent from the Crown should 
hold the lands, tithes, churches, chapels, advowsons, patronagoa,* 
and other hereditaments so granted, in like manner, form, and con- 
ditions as the abbots, priors, and other chief governorH of the 
religious houses hold them (w), but as such grants could be, ami 
wore in fact, made to laymen, who by the law of tlio Church could 
not have cure of souls, the effect of the patents in such cases wjis 
that benefices which bud been appropriations in the hands of a 
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(/) Ecclesiastical Commissioners Act, 1836 (6 & 7 Will 4, c. 77), ». 1. As to 
mortmain rostrictioiis, see generally title* Co ur orations, Vol. VIIJ., pp. 3G7 
ctseg. 

(^r) EccloBiastical Coiiimissioncrs Act, 1850 (13 & 14 Viet. c. 91), s. 6. 

(A) Jhid.y B. H. 

(») Qhurch Building CommissionerB (Transfer of Powers) Act, 1856 (19 & 20 
Viet. c. 55). 8. 1. As ^ the powers of the Ecci«;tnaHticfil CommissionerB under 
the Church Building and Now Parishes Acts, see further pp. 447 cZ seg, and 721 
et seq., ante, 

(A) See p. 793, anU. 

(l) B. V. Carfdfridge {Vice-Chancellor etc,) (1765), 3 Burr. 1047, 1656. As to the 
freedom from religious tests of these xiniyersities and tho colleges already 
founded at the passing of the VniveTsities Tests Act, 1871 (34 & *35 vict. c. 26), 
see pp. 805, 81^ post- 

(m) Stat {IhZo) 27 Hen. 8, o. 28, and stat. (1539) 31 Hen. 8, o. 13, 

(w) Stat. (1535) 27 Hen. 8, o. 28, s. 2. Stat. (1539) 31 Hen. 8, c. 13, s. 2, 
ttroTided that the King should hold, possess, and enjoy the poseeHsiuDs in as 
la;^ and ample manner and form ae the religious houses haa held them, 
that grants by the King’s patent of any of the monasteries, abbotieSy priories^ 
^ffsemagss, appropriate advowsons, titliM, franchises, and other hexediUUiinnts 
should be good and effeotual against the King and bis successois without any 
other lioenee or dispensatidn (t5td., ss, 18, 19). > 

• XI. 
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Without 

iucorporation. 


mona^ry became impropriations (o) in the han^ of thela^ pwsons 
or coirporations to whom they were (ipmted, while the improp^tors 
who received each grants were, by virtue of the patent by w&uih the 
grant was made, corporations and were recognis^ as lay rectors (p). 

A lay rector is Pliable to repair the chancel (q), and is entitled to 
the chief seat in it, unless another person can show a prescriptive 

right thereto (r). , 

^ Sub-Seot 4 . — Diooeaan ABsociaiioM. 

1657 . .An association formed for the purpose of promoting or 
assisting the performance of the functions of some or all of the 
officers or organisations of that part of the Church of England 
which is included within the limits of a diocese (s) is called a 
diocesan association. There is no legal definition or limitktion of 
such an association, but, as the principal objects for which it is 
formed usually include the acquisition of real and personal property, 
and the holding of it in trust for ecclesiastical purposes, it is 
essential that it should be in a position to comply with the provi- 
sions of the law relating to mortmain and charitable uses, and for 
that purpose, when incorporated, the incorporation, unless it is by 
licence from the Crown, must be under the authority of some 
statute (t), 

A diocesan association may be formed without incorporation, the 
property being vested in a body of trustees appointed for tJie 
jmrpose (u) ; and for religious purposes in connection with Church 
of England elementary schools associations on a diocesan basis 
diave in many dioceses been formed under the Voluntary Schools 
Act, 1897 (v). 


(o) Soe Pcrtland (i?wA*f) v, Bingham (1702), 1 Hag. Con. 157 ; and p. 717, 
ante, 

[p) 1 Bl. Com. 386. 

7) Soo pp. 516, 733, ante, 

>) HaU V. EUis (1600), Noy, 133; Spry v. Flood (1840), 2 Curt. 353, 357 ; 
Hnd soe p. 470, ante, 

{fi) As to the division of England and Wales into dioceses, see pp. 395 et seq.^ 
ante. As to the reasons for defiuiiig ecclesiastical functioDS by r^ereuce to the 
territorial limits of a diocese, see Ifatal (BUhop) y. Gladstone (1866), L. B. 3 
Eq. 1, 30. 

(0 The statutes under which such incorporation may be effected are— (1) the 
Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), ss. 19, 20, under which 
the Board 01 Trade may permit an association for religious objects, not involving 
the acquisition of gain by the association or its members, to hold any quantity 
of land, and to be registered as a company without the addition of ine word 
** limited” ; (2) the Charitable Trustees Incorporation Act, 1872 (35 k 36 Viet. 
0. 24) ; see p. 794, ante. For a form of memorandum and articles of associa- 
tion of a diocesan association incorporated under the fiiwt-named Act, see 
Bnoyolopaedia of Fqrms and Precedents, Vol. III. , p. 634. 

(W) Such a body of trustoos may be appointed under the Trustee Appoint- 
ment Act, 1650 (13 d; 14 Yiot c. 28) ; as to which see p. 370, onfe, and jp. 821, 
For a foundation deed of an unincorporated diocesan aseooiahon, see 
JSnoyclopiedia of Forms, Vol. III., p. 651. 

(v) Suehassocisitions remain in eueotive e^tence notwithstanding the repeid 
of B. 1 of thi^ Yoluntaiy Sohoois Act, 1897 (€0 d 61 Viet. 0. 5), tindfor which 
were originally formed (Xhterpretation Act, 1889 (62 d 63 Viet a 68J, s, 33 (2Q (b) ) 
by viithe of Ihe Approval by the Board of Education of their demstitation where 
such apjHtotal has been given for a permanent purpose pursuant to b« 1 (3) df 
.fixe Voluntary Schools Aoi 1897'f60 d 61 Viet. c. 6), ano to Bched. XT*, l4» of 
the Education Act, 1902 (4 Edw. 7, c, 42). 
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Part VII. — Religious Bodies other than thi 
Church of England. 

Seot. 1. — Recognition by the State* 

1558. All reUgious bodies enjoy the same general recognition by 
law (a), strengthened in the single case of the Church of England (p) 
by the circumstances of its connection with the State» and anodi&ea 
in the case of other religious bodies by such special enactments as 
survive to mark in each case the history of its evolution. 

It is now intended to examine the distinctive marks th*ft attend 
the recdjgnition of certain religious bodies, all of whom have this in 
common, that they are unconnected with the State (c). 

Sect. 2. — Roman CatholicB, 

1559. In the case of the religious body known as Boman Roman 
Catholics (d) these distinctive marks have their origin in two tacts, OathoUoa 
namely, that that body, unlike other nonconforming religious 
bodies, has its central authority outside this kingdom and derives 
the whole of its system of organisation from abroad ; and that at 
earlier periods in the history of this kingdom the Churcli of 
E^land was within that system of organisation, and that juris- 
diction was claimed and from time to time exercised over it by that 
central authority. 

1560. A long series of statutes passed in the centuries succeeding ootfehiAi.m 
the disruption of the ties between the Church of Pingland and the of pap. 

See of Borne has, in spite of numerous repeals, left many tracos of 
the conflict, and henc.e tho law as it affects the Roman Catholic 
Church in England consists not alone of provisions affecting the 

{a) Sucli general propoHiuoiiB os bear upon the mutual reljpfona of the State 
ana religious bodies of all kinds were oousiderod in the preii .ainaiy note (see 
pp. 366—370, antt'). 

Or in ^tland by the single case of tho Ohurch of Scotland. 

(c) Such bodies ore commonly known as Nonconformist or Dissenting bodies — , 

tearme that have their origin in the Aote of Unifonnitv (especially that of 
1662 (14 Car. 2, o. 4) ), x^fusal to comply with which rouilerod the persons so 
refusing liable to penalties. Those who refused to go to church and worship 
after the manner of the Ohurch of England wore classilicul as recusants. A 
popish reotiSant was a«papist who so refused, and a popish recusant convict 
was a papist who was legally convicted of such offence (Bum, Ecclestastical 
Law, Vol. HI., p. 163). This terminology was rendered obsolete by tlm passing 
of the Toleration Act, 1688 (1 Will. & Mar. o. 18), and tlie Homan Catholic Relief 
Act, 1829(10 Geo. 4, o. 7) ; bnt the use of the wordLn ** Nonconformist** and ** Dis- 
senter ” survives, owing to the convenienoeof having names \liat eompendiotisly 
ombraoe aJl those who do not worship after the manner of the &tablished 
Church. They are, however, usually omuloyed to simify Protestants who 
disaent from the government imd litw of liie Church of England. # 

(<Q Oompare Eomim Catholic Bdief Ao^ 1791 (31 Geo. 3, o. 32), s. 1, and 
the form cd declaration to be made by papists or {Arsons professii^ the 
reh^on, or holding oommiinion with m See of Rome: A. B.,do fierebr 

deoiare 1 do profess the Roman Oathelio religion.’* Xhet Roman 
Bktef Act, 1829 (10 Geo. 4, o. 7), is entitbd ** An Act few the teW. erf^ Hu 
Majesty^s Bonmn Catholic iubjoeta*? Hie aloo, generaUy, titlo CoNSClfO^lO^ 

Law, Vot VI., p. 324. 
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«EOT. s. members of that body or even the whole body of its memben in 

Roman this country, but also of provisions which are directed to limiting 

Catholics, or excluding the exercise of the powers of the ^ee of Borne within 
the realm. 

No lioman CtfihoUc can occupy the throne, for any person who 
is either in communion with the Church of Borne or marries a 
person in such commupion is expressly excluded from the succes- 
sion (c). Certain high offices of the State are also withheld from 
Boman , Catholics. These are the position of Lord Chancellor of 
Great Britain, Lord Lieutenant of Ireland, and High Commissioner 
of the Church of Scotland (/). 

statui ot 1561* A Boman Catholic in his capacity of a private citizen is 

itomuQ now on an equal footing with all other subjects of the Crown (g). 

Catholic. There is no longer any bar to his holding real or personal property (h), 

or exercising the parliamentary or other vole(i). If otherwise 
qualified, he is entitled to sit and vote in the House of Lords (fc), or, 
if a peer ot the kingdom of Scotland or Ireland, is eligible as a 
representative peer, and may vote at elections of such representa- 
tive peers (1). He is, if a layman (m) and otherwise qualified, 

(e) Bill of lligliis (1 Will. & Mar., bcbs. 2, c. 2), a. 9 ; Act of Settlement, 
(12 & 13 Will. 3, c. 2), B. 2. 

(/) The Hoirian Catholic Relief Act, 1829 (10 Goo. 4, c. 7), a. 12, epecificallv 
excepted these officea, together with that of Lord Chancellor of Ireland, whicli 
was thrown open to Roman Catholics by the Office and Oath Act, 1807 
(30 & 31 Viet. 0. 76), a 1, from tho benefit of the proviaions by which a new 
’ oath was aubstituted for the former oaths and declaratioiia. Tho phrase “Lord 
T/ieu tenant of Ireland** includes a Lord Deputy or other chief Governor or 
Governors of li'elaud (Roman Catholic Relief Act, 3829 (10 Goo. 4, c, 7), 
H. 12). The oatha now required on tho aasuraption of tho offioe of Lord 
ChaiiooUor of Great Britain and Lord liiouteuant of Ireland are in the case of 
inm-Roman Catholic euhjocta the oaths proscribed by tho rromissory Oath'< 
Acts, 1808 and 1871 (31 & 32 Viet r. 72; 34 & 36 Viet. c. 48), but from the f.nct 
that, s. 12 of tho Rt^man Catholic Relief Act, 1H29 (10 Geo. 4, c. 7), has not been 
rejH^aled it has boon asfiumed that Roman Catholic subjects aro not relieved 
from the necessity of taking tho ancient oaths ; a Bill to provide this relief wan 
introduced into Rarliainent in the year 1801. but was not proceeded with. 

(g) Before the passing of the Roman Catholic Relief Act, 1829 (10 Geo. 4, o. 7), 
Roman Catholics were required to t'uke oaths of allogian(y) and abjuration and 
to make a declaration against transubstautiution before they became eligible to 
till any important office. By that Act a new oath was substituted to be t&en bv 
any Roman Catholic who held any office, with the exceptions already xnentionoci, 
either under the Crown or any municipality, or wno voted for or sat as a 
member of either House of ParHament. This oath, hqwever, contained wordb^ 
denying to the Pope any temporal or civil jurisdiction, power, superiority, or 
pre-eminence in this country, which were obnoxious to Roman Catholics, and ih 
now di^nsed with, and on such ocoiusians as oaths are required those prescribe<l 
by the^Vomissory Oaths Acts, 1868 and 1871 (31 A 32 Viet e. 72 ; 34 a 36 Viet 
c. 48), namely, tnb oath of allegiance, official and judicial oaths which can be 
taken without offence to the conscience of Boman Catholics are idone required. 

(A) Boman Catholic Belief Act, 1829 (10 Ooo. 4, o. 7), s. 23. 

. (i) ifttd., 6. 6; Promissory Oaths Act, 1871 (34 d 35 Viot. o. 48), s. L , 
SohedLL. Partn. * 

(A) Bosnan Catholic BeHslAct, 1829 (10 Qeo. 4, o. 7), s. 2 ; Promissory Oaths 
Act, 1871 (34 A 35 Viot o, 48), s. 1, Sched. 1., Part 11. 

(0 Bomaii Ca^Aolio Belief Act, 1829 (10 Oeo. 4, c. 7), s. 6 ; Promissory Oaths 
A<^ 1871 (34 A 36 Viot o. 48), s. Sdbied. L, Pi^ IL 
(m) As to persons in hdy orders in the Boman Oatholio CSiutoh, eee Somao 
Catholic Belief Act, 1829^10 Geo. 4, o. 7), s. 9, and p. 807, part. 
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eligiMe for a seat in the House of Oommons^ and if elected may ait 

and vote there (n). Boaim 

A Roman Catholic may hold civil and military posts under the 
Crown, and be a membw of or hold oflSce under any lay corpora- 
tion(o). • 

1662* A Roman Catholic is disqualified from holding or enjoying Kzoloslcm 
or exercising any office, place, or dignity i/l the Church of England, 
or in any of its Ecclesiastical Courts or the Court of Appeal there- 
from, or in any cathedral, collegiate, or ecclesiastical establishment 
or foundation (p). 

1563. A Roman Catholic may now hold any office in the Dniver- OflBiecs in 
sities (St Oxford, Cambridge, or Durham, or the colleges belonging to 

them (q), except that of Professor of Divinity (r), or any for which ** 

Holy Orders in the Church of England or memlnirsnip of the 
Church of England and a degree in Divinity are required («), but 
he may not hold an office in the colleges of Eton, Winchester, or 
Westminster, or any such college or school (t). 

1564. Roman Catholics, whether layer clerical, are not debarred Freedom 
from acting as teachers or schoolmasters (m). but they may not hold 

the mastership of a school of royal foundation or endowed school 
for the education of youth, or of an endowed college or college of 
royal foundation except in the Universities of Oxford, Cambridge, • 
or Durham (v), Roman Catholics who enter the Universities of 
Oxford and Cambridge or Durljam as undorgradnatos are not to bq 
required to attend any lectures to which they, or, if they are under 
age, their parents or guardians on their behalf, object on religious 
grounds (x). Similar provision for securing liberty of conscience is 
made in the case of day schools and hoarding schools under the 

('/d Roman Catholic R^Jiof Act, 1829 (10 Goo. 4, o. 7)^ a. 2 ; Promissory Gatbs 
Act, 1871 (34 & 35 Viet. o. 48), s. 1, Schod. I., Part JT. See titlo lOusanONS. 

(o) liomaii Catholic Relief Act, 1829 (10 4, c. 7), »8. l» 14 ; Promissory 

OatiLS Act, 1871 (34 & 35 Viet, c 48), s, 1, Sehed. L, Part II. 

(p) Roman Catholic holiof Act, 1829 (10 Goo, 4, c. 7), a. 10. 

(q) XJnivoraities Tests Act, 187 1 (34 & 3.> Viet. c. 20), ss. 1, 8. This Act repealed 
BO much of 8. K) of Iho Roman Catholic Roliof Act, 1829 (10 Geo. 4, c. 7), as it 
was noceaeary to repeal fur its purpose, but as it deals ^nly with the Univoraities 
of Oxford, Cambhdfre, and Durham, any other univorsitioa for whioh testa ore 
employed are not afiected by it. ^ far as ofiBcos in colleges are ooncemod, 
the Act d^^ala with colleges then aubfiisUnf?. There is nothing to prevent the 
creation of new coUegSs tho oflk^a in which ahali be conOned to the metnbera 
of any denomination (I?, v. Htriford College (1878), 3 Q. R. D. 693, C. A.) ; os to 
university offices at Oxford or Cambridge, see also Universities of Oxford and 
Cambridge Act, 1877 (40 & 41 Viet, c. 48), s. 58. 

(r) TJniversitiea Testa Act, 1871 (34 & 35 Viet. c. 26), a. 2f 

U) Ibid,, a. 3. 

(Q Boman Catholic Belief Act, 1829 (10 Qeo. 4, c. 7), a. 16. 

Co) Boman Catholic Belief Act, 1791 (31 Oeo. 3, c. 32), a. 13. ^ 

{v) Ib%d,y a. 14 ; ao much of this aection aa relates to any of the Universitfea 
of Oxfmnd, Cambridge, and Durham ia napealed by the Universities Teste Act, 

1871, 9Upra, As to repeal of the disabilitiea to hold poata at the Universities, aeo 
notefg), nipra; and aa to equality of treatment under theJSn<lowed Schooia 
Acta, 1869 and 1873 (32 A 33 Viet. o. 66 1 36 A 37 Viet. c. ^); and oxoeptiliiii 
tbareiii, see note (Q« p. B12, post; and, genarally, title Education. 

(a) Univervitiea Teats Aet 1871 (34 A 36 Tict. c. ;6), a. 7. 
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Endowed Schools Aeta ({r>, and in the ease oi poblie elementarj 
schools by the Elementiu^ Education Acts (e). 

1560. A Boman Catholic may own the advow(ft>n and be the le^ 
patron of a benefice in the Church of England, and he may bdy or 
sell such advowBon ; but he may not exercise the right of presentation 
himself (a), or by the agency of another (It). If he attffln^ to do 
BO the presentation is Void(c). Where a Boman Catholic as a 
private' person is the legal patron of a benefice the right of presenta- 
tion is vdsted in the University of Oxford or the University of Cam- 
bridge (d), according to the county in which the benefice is situated. 
If he is the holder of an office under the Crown to which there attaches 
a right of presentation to benefices, the right of presentation is 
exercised by the Archbishop of Canterbury for the time b^g («). 
For a Boman Catholic to advise the Crown as to an appointment to 
uny office or preferment in the Church of England is a mis- 
demeanor and disables the offender from ever holding any office, 
civil or military, under the Crown (/). If he is a member of any 
lay corporation he may not vote at or in any way join in the 
election, preseutaiion, or appointment of any person to a benefice, 
or any office or place belonging to or in connection with the Church 
of England, which is in the gift, patronage, or disposal of the cor- 
poration. And a Roman Catholic, or a trustee or mortgagee for or 
under him, cannot make a valid grant of an advowson or right of 
patronage, e.xcopt bond fide for a full and valuable consideration to 
.some Protestant purchaser or purchasers for the benefit only of a 
Protestant or Protestants ; nor can a Boman Catholic devise an 


{^) Budowfid Schools Act, 1869 («32 & 33 Viot c. 56)» ss* 18, 16. Th<ffe are 
certain exceptions in the case of inodom endowments and cathedral schools, tWd., 
e. 14. See p, 812, nodi, and, generally, title Kditcation. 

(*) Elementary ICdnciition Act. 1870 (33 & 34 Viet. c. 78), s. 7; and sec 
p. 812 , and, generally, title IOditoation. 

(a) hitat. (1603) 3 Jae. 1, o. o, s. 13; stat. (1688) I Will. A Afar. c. 26, a. 2. 
If a Boman Catholic is joint patron with another jierson who is not a Boman 
Catholic, then the patronage is to be exercised wholly by that other {Edwards 
T. Exeter {Bishiyp) (1839), 5 Bing. (n. 0.) 652). 

(ft) Stat, (160S) 3 Jac. 1, c. 6, s. 13 ; stat (1688) 1 Will,/k Mar. c. 26, s. 2 ; 
Presentation of Benefices Act, 1713 (13 Ann. c. 13), a 1. Where the presenta- 
tion was made by a college on the nomination of a Roman Catholic patron, and 
it appeared on the face of it not to have been made in right of the colle^, but 
in trust for the patron, it was held void {Boyer y, Norwich (BidAcp), [1892J A. 0. 
417, P. 0.). r 

(r) 1 Ua. Every grant of a benefice made by a Boman Catholic, either by 
himself or by an agent, is void unless it be made lor a full and valuable oOneideni- 
tion and to and for the exclusive benefit of a Protestant pnrdfiaser (dliitreh 
Patronage Act, 1767 (il Goo. 2,c. 17), s, 6), 

(d) Sbit. (1605) 6 Jac. 1, 0 . 5, s. 13 ; stat. (1688) 1 Will. A Mar. o. 26. e. 2 ; 
and see Benefices Act, 1898 (61 A 62 Viet, o, 48), s. 7. The patronage ts not, 
however, vested in the where there are several joint pidarans, one of 

whom een legally exercise it {Edwardc v. Exder {B%s^% mifira; see note (a), 

^e counties assigned to the respective universitieB are eet out in notes (e) and 
( / ) on p. ante. 

(s) BomaO Belief Act, 1829 (10 Geo. 4,0.7), b. 17. 

(/) JMf., i. 18. In 1883, when the ofiBce oi Home Seoretiny was fiUcdJ^ e 
Roman Gatholio, appointm^ts in the gilt ol that office were saade t|Mi Smt 
Lord of the Treasury, thsf^heing no benefioee in the patronage ol the 
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odTOVioa or of pt^nage with inteiik to mem the bmifti sansiO. 
thweof to his heira or temily ^). >. BnMR 

t506< A Catholic may bo a churchwarden (h), but if he ®*^I?**’ 

has oonsoioDtioiiB scruples as to acting as such he may appoint a caiwto'^ 
deputy (t). II in holy orders he is exempted from serving (fc). vwdto* 
Ouer offices to which, on his election, a Boman Catholic layman may 
appoint a deputy are that of high constable, or pe% constable, 
overseer of the poor, or any other parochial or ward office (l)t 

1567. A Boman Catholic in holy orders is exempted froiR serving Rxemption 
upon any jury or as overseer of the poor or in any other paroohiu 

or ward office, or in any office in any hundred o! any shjre, city, *ndothw* 
town, parish, division or wapentake (m). Boman Catholic clergy, duties, 
though disabled from sitting in the House of Commons («), may, if 
otherwise qualified, sit in the House of Lords. They are required 
to register themselves, with their description as priest or minister, 
with the clerk of the peace of any place whore they intend to per> 
form any ecclesiastical function (o), and it is an offence rendering 
them liable to a penalty of £50 for them to exercise any of the 
rites or ceremonies of their religion, or if a member of a religious 
order to wear the habit of their order, except within the usual places 
of worship of their religion or in private houses (p). They are 
protected from molestation while conducting a religions service in 
any place of public worship wherein they are authorised to preach . 
or in a burial ground (q). 

1568. Members of the Society of Jesus or of auy other religioa8»%iUrioi'. , 
orders arc forbidden to enter the country (r), and upon entering and 

being convicted of so doing, are liable to be banished (x), unless 
their entry is authorised by a special licence to be granted by a 
Secretary of State who is a Protestant (t). Tliis licence is avail- 
able for a period not exceeding six months, but may be withdrawn 
by a Secretary of State at any time («). A register of licences 
granted during the preceding year is ordered to be hi'd before both 


(g) Ohuroh Patronage Act, 17U7 (11 Oeo. 2, c. 17). 

(A) Honuin Catholic BeUef Act, 1829 (ICtGoo. 4, c. 7), «. 10. Except in new 
pariahea created under the Church Building Act, IK."] (I & 2 Will. 4. c. !tH), 
or the New Pariahea Acta, 1843 and 1800 (6 & 7 Viet. c. 37 ; 10 ft 20 Viet. 


104). See note (rf), p. 464, onfe. 

'«) Boman Catholic Belief Act, 1791 (31 Geo. 3, c. 32), a. 7 
>) Ihid. a. 8. , 

;i)JMd..a7. • 

Ihid,, 8. 8a 

ft) Catliolic Relief Act, 1829 (lOQeo. 4, o. 7), e. 9 ; nee p. 804, anU 

[o) Bdman 0aiho& Relief Act, 1791 (31 Oeo. 3, c. 32), «. 8. The proscribed 


fee ior registration is sixpence, and die person so registered is to toceiire a 
certifioate For 'wbioli he may be charged two shillings, 
rp} Bmnan Catholio ^lief Act, 1829 (10 Qeo. 4, c. 7), s. 20. 
jo) Bodtaaa8ti(»l ^urts Jurisdiction Aol, ^60 (23 & 24 Vioi o. 32), s. 2 : 
QKnoee 


Ofmoee against the Person Act, 1861 (24 ft 28Tict. o. 100), s, 86; Seep. 8]7,p/)6t« 
{r) OathoHo Belief A<^, 1829 (10 Qeo. 4, e. 7), a. 29. Members whe 

were in iho country on April 23rd, 1829 (the time of the oomttenoonieiiit of tii4 
Act), or who haring been bom British suh|ects were then abroad, but intended 
to retemt irere required to register themijelTes with the eiftrk of ttie pepte# 
in mumm pneorihed in the sdiediile to the Act (ihid., ss. 28, 80). ^ ^ 

M/wa.,s.to, . ' 

M fwa., 4 

TUA. 
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8 B 0 T .1 HouseB of Parliament (b). Persons in this country whoareadimtted 
Eomtn to be members of any such order are liable on oonvietion to 
Catholics, banishtid for life(c), and any person admitting any person to 
become a member of such reUgioas order, or assisting at the 
admission or the^ administration of vows to prospective members, is 
guilty of a misdemeanour (d). Proceedings to enforce penalties for 
such offences can only begun in the High Court by information to 
be filed in the name of the Attorney-General (e), but this rule does 
not govern proceedings except as to penalties (/). The provisions 
do not apply to female religious orders (^). 

Roman 1569. The recognition of the Boman Catholics as a religious 

Catholic body ddes not involve any recognition of the hierarchy (h) under 
hierarchy. -^hicli they are organised, except upon the basis of conBeu& 

Ecclesiastical titles of honour or dignity can only be validly 
created, or any pre-eminence or coercive power conferred upon the 
holder, by the Sovereign (i), and it is an offence for any person not 
authorised by law to assume or use the name, style or title of 
archbishop of any province, bishop of any bishopric, or dean of any 
deanery (j), although where the title is not already legally appro- 
priated (k) on behalf of the Church of England, the law (on the 
ground of ex})ediency) does not impose penalties upon those ministers 
of religion who may, as among the members of their own religious 

(h) Koman Catholic Relief Act, 1820 (10 Goo. 4, c. 7), s. 32. 

(c) J hid., H. 34. If be does not depart within thirty days after the order for 
banishment is made, ho may he expelled by force [ibid., s. 35). If he remains 
* at large in the country three months after the order without some lawful cause, 
he is liable on conviction thereof to a sentei^re of penal servitude for life {ibid., 
a. 33^; Penal Servitude Act, 1857 (20 & 21 Viot, c. 3), s. 2. 

(cf) Roman (jatholic Relief Act, i829 (10 Geo. 4, c. 7), s. 33. 

(f) IhuL, H. 38. 

(/) U. V. Kennedy (1902), 86 L, T. 753. Although a private jierson may 
institute a prosecution for such an offence, a magistrate may exercise a wide 
discretion as to granting a summons (ibid.). 

(y) Roman Catholic lielief Act, 1829 (10 Geo. 4, c. 7), s. 37. 

(b) The Roman Catholic hierarchy was ro-eetabhshed in England in the year 
ISoO. Tu the following year a statute was passed declarinp the assumption of 
titles connected with places in the realm illegal, and imposing heavy penalties 
on the persons assuming them (staL ’(1851) 14 & 15 Viet. c.»60). This Act was, 
however, repealed by the Ecclesiastical Titles Act, 1871 (34 & 35 Viot c. 53); 
see note (k), in/ra. 

(t) Ecclesiastical Titles Act, 1871 (34 & 35 Viet. c. 63), preamble. 
ij) Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), a 24. Thepenalfy 
which may l>e imposed is £100 {ibid,). « 

[k) While the euaotmeiit referred to in the last note could be made susceptible 
of an intention to include ail titles whenever subsequently appropriated, the 
presoiim in the preamble of the section of the words ‘‘and whereas the right 
and title of the arqhbishops to their respective provinces, of bishom to their sees, 
and of deans to their deaneries, have b^n eettled and eetablishea by law,*’ the 
more natural interpretation is to confine its effect to those titles already 
appro|uiated in the year (3829) when the Act was passed. A esse of som'e 
dimcm^ arose when, before the disestablishment of the Irish Ghureh, the title 
of Axobbishop of Armagh, Primate of all Ireland, was assumed by a Boman 
OathoUo. It was suggested- by Queen Viotoria that this might be met by a 
prosecution of the ob^der by tbe Primate of the Church of Ixeland (Lettars of 
Queen Viotoria,*' letter to Lord John Bussell, December 14th, 1850), th the 
following year stai I't ft 15 Viot. cl 60, was peaeed, providing for 

penalties to be imposed ana sued for in an action which might m brougSt by 
any person. The Act Wflft nut. however, enforced, and was repealed % the 
lOcifiesiastical Titles Act» 1871 (34 & 35 Viet. o. 53). ^ 
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body, be designated by titles o! distinction oonneeted with sobm 
place within we realm. A bishop or other dignitary of the Roman 
CathoUo Ghnroh is^ot a corporation (1). 

1570. The places used by Roman Catholics for public worship or 
schools are now under the same laws as those used by Protestant 
Nonconformist bodies (m). Places of public worship may be regis- 
tered as such («), and if registered may be used for the solemnisation 
of marriages (a). • 

Registration is not compulsory (5), but is attended by certain 
advantages (e), among which are exemption from local rates (d), and 
from the operation of the Charitable Trusts Act(e). Disorderly 
conduct in a Roman Catholic, as in any other, place of wor^ip is an 
offence (/). 

1671. In respect of the property held by Roman Catholics in con- 
nection with their places of religions worship or schools or for educa- 
tional and charitable purposes, they are upon the same footing as 
Protestant Dissenters ( 9 ). All property to be susqiiired or held for any 
such purposes is subject to tho provisions of the Mortmain and Chari* 
table Uses Act, 1888 (h). Roman Catholic charities were at one time 

(/) He differs in this from a dignitary of the Church of England ; see title 
COKPOBATIONS, Vol. VIIL, note (cj. p. 306. 

(m) liberty of Helimous Worsiiip Act, 1855 (18 & 19 Viet, a 86), a. 2, 
extending the Homan Catholic Chanties Act, 1832 (2 & 3 Will. 4, o. 115), s. 1. 

(n) Places of Worship ^gistration Act, 1855 (18 & 19 Viot. o. 81), s. 2. Tho 
position of Homan Catholic places of worship in regard to registration, with tlio 
advantages ecoruing theitsfroiu, is the same as that of Protestant Nonconformist ' 
places of worship (Homan Catholic Charities Act, 1832 (2 & 3 Will. 4, c. 115). 
As to the mode of registration, sue p. 817, 

(а) Marnage Act, 1836 (6 & 7 Will. 4, c. 86), s. 18, Tlio prosonfi© of the 
registrai* is necessary unless the building enjoys the benetits of tho Marriage 
Act, 1898 (61 & 62 Viet. c. 58), in which case tho presence of the registrar is at 
the option of tho contracting parties (ss. 4, 7, 10) ; out a person authorised by the 
goveriiing body of the building, or the bishop or vioar-genoral of the diocese 
(ss. 1, 6), must be present The provisions are the same uh in tho oiiso of 
Protestant Nouconformiste ; see p. 818, jHisi. 

(б) Places of Worship Hegistration Act, 1855(18 & 19 Tiot c. 81), preamble 
and 8. 1 ; see p. 818, ffosL 

(c) Homan Catholu: places of worship, being placed in the same position as 
those of Protestant Nonconformist cougregationH nut duly registered and which 
do not meet in a private dwelling-house or a place not usually appropi-iated to 
religious worship, are exposed to the penalties impoHcd by tho Places of Heligious 
Wor&hi]i Act, 1812 (52 Geo. 4, c. 155), s. 2 ; see j). 817, po»L 

(d) Poor Hate Exoin 4 )tion Act, 1833 (3 & 4 \V ill. 4. c. 30), s. 1 ; Highway 
Act, 1835 (5 & 6 Wm. 4, o. 50), s. 27; Public Health Act, 1875 (38 & 39 
Viet c. 65), 8. 211 ; see p. 819, post ; but it is doubtful whether Homan Catholic 
places of worship would be liable to improvement rates ; sue p. 819, pott. 

(«) Places of Worship Hegistration Act, 1855 (18 & 19 Viet c. 81), «. 9; but 
the benefit of the Charitable Tnists Act, 1853 (16 & 17 Viet c. 137), s. 64, 
may be claimed if desired {ibid. ; see p. 818, post), 

( f) Ecclesiastical Coorta •Turisdiotjon Act, 1660 (23 & 24 Viet o< 32). 

(g) Bomw Catholic Charities Act, 1832 (2 A 3 Will. 4, a 115), s. 1 ; see 
pp. 821, 822, poil. 

(A) Ibid^i 8. 5, which makee such property subject to the provisions of the 
Chttritable IJsee Act 1735 (9 Geo. 2, c. 36). This Act (except part of s. 5 as to 
ooUege advowsons) was repealed by the Iforiinaiii and Coajatablo IJees Jlct, 
1888 (51 5 e 52 Vi^ c. 42), which, inler ct/m, provides in s. 13 (1) (a) tbit 
relttiencee in Aets not rep^ed to Acts which were then repealed were to be 
read as if the lelerenose to the repealed Act were refcAjnoee to that Act. 
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skot.I. exeeptod from the operation of the Oharitahle Tmats Aefcs^ hnttite 
Boaurii exception has been discontinued, and they are now subject to the 
CatilOhcs. genmraf law of charitable trusts (t). All such oharities which Mre 
endowed and are not statutorily exempt are within the juriadiotion 
of the Charity Commissioners in England and Wales (ft). 


Objects 

prohibited. 


Trust partly 
valid. 


Apporiion- 

ment. 


1572. There are, however, certain grounds which render parti' 
cular tfusts or bequests mvalid. Thus, the law prohibiting rd^ohs 
ol'ders of males renders void gifts made to any such order if), and 
the rule against superstitious trusts renders void bequests for masses 
or prayers for the repose of souls, whether of the testator or of 
others (m), or for maintaining a lamp in a church for a superstitious 
object (n), or for inculcating the doctrine of the supremacy of the 
Pope ; a gift for the latter object is also void on the ground of 
public policy (o). Moreover, where a bequest or trust is for an 
object that is not within the legal definition of a chanty, care must 
be taken to avoid infringing the rule against perpetuities (p). But 
gifts for the estahlishment of Boman Catholic bishops the 
maintenance and support of Boman Catholic priests (r), chajj^ (a), 
colleges, and schools (t), and the general promotion of thelUmiaD 
Catholic religion (u), may be valid. 

A trust for the exclusive benefit of Boman Catholics is not 
invalidated by reason only of the inclusion in the trust of a gift of 
a superstitious or prohibited character (x). In every such case the 
))roperty may be apportioned by a scheme to be framed by the 
•Charity Commissioners, so os to satisfy the lawful charitable trust 
declared by the donor, the remainder being devoted to such lawful 


(i) The exception was created by the Charitable Trusts Act, 1853 (16 A 17 
Tiot, 0 . 137), s» 62, and was to last for a period of two years. It was extended 
by the Oharihible Trusts Amendment Act, 1855 (18 & 19 Yiot. c* 124), s, 47, 
and by stat, (1858) 21 & 22 Viet c. 51, and stat. (1859) 22 A 23 Viet o, 50. 
until July 1st, 1860, when tho excoption lap^od. 

(A;) Charitable Trusts Act, 1653 (16 A 17 Viet o. 137), s. 9; Boman Oatholic 
Oharitios Act, 1860 ^23 A 24 Viet c, 134). In the latter Act •* charity” u intw* 
pitited as having uie some meaning as in the Charitable IVusts Act, I8i^3 
(16 A 17 Viot c. 137), s. 66. The clnssos of oharities exempted are aet 
B. 62 of the Oharitablo Trusts Act, 1853 (16 A 17 Viet. o.*137), as amended by 
the Charitable Trusts Amendment Act, 1855, s. id; Charitable Trusts Act, 
1869, B. 15; and Charitable Trusts (Places of Eeligious 'Worship) Amendment 
Act, 1894, 6. 4. As to Boman Catholic charities, see, generally, title OBAIOTIES, 
Vol. IV., pp. 114, 120 ri seq,, 164, 199, 295, 315. 

a Boman Catholic Belief Act, 1829 (10 Geo. 4, o. 7) f see pp. 807^ 808, anie ; 
h V. (1869), 4 1.^ Eq. 306, and other oases cited under title 

Chakitibs, Vd. iVn pp. 122—123. 

(m) Atiavu v. Lafnioert (1602), 4 Co. Bep. 104 b ; West v. ShvtUeworth (1835), 2 
My. A K. 684, and*othsr cases dted under title Obabitixs, VoL IV., p. 122. 

(n) A.-C. T. Vivian (1826), 1 Buss. 226. 

(o) Ih Thmtnines v. JDe Bomwval (1828), 5 Buss. 288. 

(jp) Cocks V. Manners (1871), L. B. 12 Eq. 574. 

' (j|) and RM y. Don^ (1877), 11 I. B. 0. L* 292, Bx. Cfflu; A.-tf. f. 
Pmer (1800), 1 Ball A B. 145. 

.-G. t. aiadstons (IS4S0, 13 Sim. 7. 
to Ih Windt (1854), 2 Bep, 1107. 

Walsh ir^ Wadsions ilBi*), 13 ShnTxOl. 

3 ^ V. (1834), 2 A E. 221 ; West 

(»][ Boman OaCholio Charities Act, 1860 (23 A 24 Viet. e. 134), s. iJ 
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diadMde farBrts M kbe framers ol tiie sohsiM majf ooosider nUMii 
SwT. 8. — Protertmt 


SoB-SwJT. 1. — In Otneral. • , 

16794 Historic events which from their cause and ciroumstances 
could not afford relief to Boman Gathplios, for the very same ^isrstiiciaK 
reason brought relief to the various bodies of Protestant N^- 
oonlormists. Their emancipation began, therefore, at. a nmoh 
earlier date than did that ol Boman Catholics. The Toleration Aci 
1688 (a), relieved all Protestant Nonconformists who took the oaths 
and made the declaration prescribed by that Act (b) from prosecution 
in any ecclesiastical court by reason of their refusing to worship 
according to the forms of the Church of England (c). So far -as 
such oaUiB are concerned, the Toleration Act is repealed and 
replaced by the Promissory Oaths Acts (d), which apply to all 
classes of His Majesfcy's subjects. At the present day Protestant 
Nonconformist laymen are under no personal disabilities whatever. 

They may occupy any post under the Crown (e), whether civil or 
military, and may, if otherwise qualified, sit in either House of 
Parliament. They may also be members of or hold oflSce under 
any corporation or local authority. They may be patrons of and 
present to benefices in the Church of England, and may be chosen 
as churchwardens (/), overseers of the poor, or other parochial or * 
ward officers, exercising the duties thereof by a deputy if they have 
any scruple as to doing so themselves (g). • 


(y) Boman €?atholio Charities Act, 1860 (23 & 24 Tict, o. 134), a. 1. 

(a) Stat. (1668) 1 Will. & Mar. c. 16, aa. 1, 2. Since 1688 the body known as 
the General Body of Protestant Dissenting Ministers of the Three J[>ouoiiiina<- 
tions (Presbyterieui, Independent, and Baptist) residing in and about the Cities 
of London and Westminster, have been aocustoinod to present addresses to the 
Throne on suitable occasions. In 1909 permission was given W Bjs Majesty to 
the body known as the Committee of Deputies of Protestant Uisaeutere, repre- 
senting the congpregationa of the same three denommatior * in and within 
twelve miles of London, to unite with the former body in presenting addresses. 
(This information is derived from the clerk of tbe former and the eecretaty of 
the latter body.) In 1901 invitations to attend the coronation of Hk present 
kUjesty were sent to repreaentatives of the provincial churches through the 
National Counml of the Evangelical Free Cnurches^of England and Wales. 
(Inlor^tton derived from secretly.) 

(I) oaths were those oontained in stat. (1686) 1 WOl. ft Mar. o. 1, and the 
deolamtion tibat oontaiiied in stat (1676) 30 Car. 2, stat. 2, c. 1. 

(e) The statutes from the penalties imposed by which relief was given inoluded 
tbe Act ol Uniformity, 1668 (1 Elis. o. 2), the Oonventioles Act, 1670 
(22 Oar. 2, o.^, end a number of Acts of the reigns of Elisabeth, James I., 
and Oharlee IL directed against Boman Catholics. Further relief from the 
duty impoeed on them by the Act of Uniformity, 1662 (14 Oar« 2, c. 4), was 
granted by the Beligioue Disabilities Act, 1846 (9 ft 10 Viot o. 69), whioa also 
rspealad me other Acts above mentioned. 

(d) Fmnisscry Oatiui Aete, 1666 and 1671 (31 ft 32 Viet s. 72 ; 84 ft A6 

TikadS), 

(e) But the Sovereign himself must be in communion wi& the Ghuroh of 
England (Act of Settlsinent (12 ft 16 Will. 3, o. 2), s. 3). 

(/> Xkt they are not eligiDls as cburchwttrdens in new parishes crested tlUder 
the Cmunh Building Act, 1631 (1 ft 2 WK 4, c. 38), or & New Pa|l!i|«9 
J846 and 1666 (6 ft 7 Viet. c. 37 ; 19 ft 20 Viet, a 1(>4). ^ 

(y) Telmtka Act, 1 686 (1 WiU. ft Mar. o. IS). 
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1674. All offices in the Universities of Oxford, Cambridge, and 
Dorbsm, or the colleges therein, are open to them, except that of 
Professof of Divinity, or such other offices as Are open only to 
persons in holy orders of the Chnrch of England, or to persons who. 
being members of* the Church of England, have taken a degree in 
divinity (/^). Whether iajmien or ministers, they are not debarred 
from teaching and instructing tutors or schoolmasters (t), and 
since tke Endowed Schools Acts(/0 they have been eligible as 
members of the governing body or as masters of endowed schools, 
with certain exceptions ( 1 ). 

1575. J^onconformists who are undergraduates of the Universities 
of Oxford, Cambridge, and Durham are not to be required to .attend 
any lecture to which they, or if they are not of age, their parents 
or guardians, object upon religions grounds (m), and similar 
provision for securing liberty of conscience is made, with certain 
exceptions, in the case of day and boarding schools under the 
Endowed Schools Acts (n), and in all public elementary schools 
under the Elementary Education Acts (o). 


{h) UnivemtiDH To^ts Ai‘t, 1871 (31 & 35 Viet. c. 2(>\ sb. 2, 3. So far an 
cdllego utUcorB aio concoined, tlie Act (IchIk with then subHiHtin^. 

Tlieri) iH nothin/^ to provoiit tho creation of now collo»r(*.‘<, the officers in which 
«hnll be coiilinod the ineirtlHirM of any (loiioiTiination {H, v. Hertford CcUnje 
(1878), 3 (b B. 693, 0. A.V As t.o univerHity oflicos at Oxford and Oambridf^o, 
see alao UniveiHitios of Oxford and Cambridgo Act, 1877 (40 & 41 Viet. c. 48), 
a. 68 . 

' (i) Nonconformist llelief Act, 1779 (19 Geo. 3, c. 44), b, 2. 

(k) Endowed Schools Acte. 1869 and 1873 (32 & 33 Viet. o. 66; 36 & 37 
Viet. o. 87). 

(l) The exceptions are set out in the Endowed Schools Act, 1869 (32 & 33 
Viet. c. 66), B. 8, and incbido, inter alia^ the public schools dealt with in tho 
Public Sdiools Act, 1868 (31 & 32 Viet. c. 118), choir schools, and schools for tho 
training of ininistei's of any denomination. Ab momliers of tho governing body, 
NonoonfoiTni«t8 ore in every case eligible except where expresslv exclude 
(t5iV/., «. 17; and see V. St.John's IJoapital, Bath (1876), 2 Ch. D. 664). 
But the constitution of tho governing body of Bchools (1) wholly or partially 
endowed for charitable usf^s within fifty years before tho passing of the Act, or 
(2) attached to a cathedral or collegiate church, or (3) belonging to the Qtn^ers 
or Moravians, or (4) lonning part of the foundation of any college at Oxford 
and Otunbridge, could not be alU>red under tho Act (ibid., b. 14) ; see A.-O, v. 
Christ's Hospital ((/ovrrnorA), [1896] 1 (7h. 879, Ab to masterships, the obligi^ 
tion of obtaining the licence from the ordinary was formerly a bar to their 
being held by Noucoiift)rnii8ts. This obligation, which was enjoined by 
bllkabeth in 1668, was the subject of Canon 77 of the year 1603, and was 
recognised by statute — for instants, by the Grammar Schools Act, 1840 
(3 & 4 Viot. 0 . 77). The Nonconformist Belief Act, 1779 (10 Geo. 3, o, 44), 
expressly abstained fi*om onening such masterships to Nonconformists except 
in the c^o df schools founded since 1688 for the immediate use and benefit of 
Protestant DisseuteA (i6td., s. 3). 

Tho abolition by the Endowed dchools Act, 1869 (32 & 33 Viet. o. 66), of the 
obligatiouto obtain the licence of the ordinary (tbid., s. 21), and of any neoesmty 
for tlie master to be in holy orders (t6id., s. 18), has now opened all masterships 
to Nonconformists, except in the cases set out in ibid.y ss. 8, 14, supra. See 
geneiwllv, title EuircATioif. 

(m) ifnivemtii'B Tests Act, 1871 (34 & 35 Viot, o. 26), s. 7. 

(n) Endowed .Schools Act, 1869 (32 A 33 Viet o. W), ss. 16» 16, For the 
exceptions, see ss. S, li. xnd note (f), supm. See also p. <^6, ante; and, 
geuwally, title Educatzost. 

(o) Elomentary Education Act, 1870 (33 A 84 Viet. c. 75), a 7, 
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1576 * Protestant Nonconformist ministers (p) enjoy the same 
civil rights as laynl^n, save that they are ineligible, while lidding 
a pastoral charge, for the offices of borough coiiiiciyor or auditor (q). 
They may be required by any justice of the peace to make a pro- 
scribed declaration of faith (r), and if upon being so required they 
refuse to do so, they are liable to a fine every time they are con- 
victed of preaching or teaching in a certified place of worship until 
thOT make the required declaration {«). • 

They are entitled to require a juBiice of the peace to administer 
the declaration to them (0, and to receive from him a certificate that 
they have made it (aV Ministers who have made the declaration 
are exempted from serving upon any jury (J>), and from being chosen 
or appointed to boar the office of churchwarden, overseer of the 
poor, or any other parochial or ward office, or other office in any 
hundred of any shire, city, town, parish, division, or wapentake (c), 
and from serving in the militia (<i). They are protected from molesta- 
tion or interference while conducting a religious service either in 
a place of public worship or burial ground (e). But it is au 
offence for anyone to teach or i)reach in a congregation or assembly 


(p) The mode of address commonly adopted by a NonconforiniHt minister, 
namely, the Reverend . . is legally uiiirnpeatihable* The word •* rovorund’' 
is not a title of honour or dignity appropriate only to those in holy orders of the 
Church of England, but an epithet —an adjective word as a laudatory or oompli- 
inentary epithet, a mark of respect and of rovercnco, as tlio name imports, r>uC 
nothing incire (Kent v. £imM (1876), 1 P. D. 73, 79, P. C.). 

(q) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), ss. 12 (1) (b), 
25 (2). But an occasional preacher, oven where there is an agreement to 
preacn for a congregation for six mouths, is not disqualified (Jt. v. (Jldham 
(1869), L. E. 4 Q. l3. 290). 

(r) Places of Religious Worship Act, 1812 (52 Geo. 3, c. 155), s. 5. Tho 
declaration is that prescribed by the Noncoiifonnist Reliof Act, 1779 (19 Geo. 3, 
c. 44), They cannot, however, be required to go more tiojri five miles from 
home for the purpose of taking it (Places of Religious W ^rship Act, 1812 
(52 Geo. 3, o, 155), «. 6). This does not apply to Quakers; see p. 822,po8f. The 
making of iii© declaration has long been obsideto. 

(a) The amount of the line maybe from IOji. to £10 (»55/., s. 5). 

(t) 2 hid., a. 7. 

(a) Ibid,, B. B. A fee of 28. 6d. may be chargeil tor tho certificate, the form 
of wnich is set out in this section. The declaration is in the following terms 
“ I, A. B. do solemnly declare in the presenw? of Almighty Gml that I am 
a Christian and a Prstestant, and as such that I l>olieve that the Scripture of 
the Old and Now Testament as commonly received among lYotestant Onurch*^H 
contain the revealed will of God, and that 1 do receive tho same as tho Rule 
of my Doctrine and Practice,” 

(5) Toleration Act, 1688 (1 Will & Mar. c. 18), s. 8; Juries Act, 1870 
(33 A 34 Viot c. 77), s. 9, eched., the words of the lattdr being ** Ministers 
of any congregation of Protestant Dissenters whose phtce of meeting is duly 
registered, provided they follow no secular occupation except that of a school- 
master.” u practioe iH recognised ministers are exempt, without making the 
declaration. 

(c) Toleration Act, 1688 (1 Will. & Mar. c. 18), s. 8. 

(a) Nonconformist Beliei Act, 1779 (19 Qeo. 3, c. 44), s. 1, 

(s) Oflesioes against the Persem Act, 1861 (24 & 25 Viet. calOO), a 36, ^ts 

Act xnakessoch an offence an indiotahle nusdemeanor. Under ineEoeiesiastioal 
OoortB Jurisdiction Act, 1860 (23 A 24 Tict, o. 32), a if the same offence is 
panisbaUe summarily ; see p. 817, poif. • 
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in any place without the consent of theoeenpier of the preiniBes(/X 
or in auT place with the doora locked, boltea^ barred, or fastened 
except a^ private dwelling-houBe or the premises ^belonging theri^, 
or a place not usually appropriated to purposes of public worship (fc), 

1577. The appointment of a Protestant Nonconformist minister to 
a particular pastorate an^ his tenure thereof are dependent uwn the 
terms gf the trust, if any, by which it is maintained (t). II there 
is 'no trust deed, or if the trust deed is silent upon these matters, 
they are to be decided by the usage of the religious body to which 
the congregation adheres (k). There must, where necessary, be an 
inquiry into what that usage is(0; and if upon inquiry there 
appears to be a divergence between the doctrines professed .by the 
founders of the pastorate and those of the subsisting trustees, the 
court will decide in favour of the course which will give effect to 
the intentions of the founders (rn ) ; though where a usage of twenty- 
five years is proved, that usage may be continued (w). 

Where the appointment is vested in trustees, a succession of 
trustees of the same persuasion as the original ofiice holders is con- 
templated (o). Accordingly, upon the decease of all the original 
truBtoos the duties of the oflice do not devolve upon the personal 
representative of the last survivor, but if there is no provision for 
the creation of fresh trustees inquiry must be held as to the proper 
mode of appointing thorn (p). 

Whore the pastorate is supported entirely by voluntary contribu- 
.tions, the right of appointing a minister, where there is no provision 
to the contrary, is in the congregation (q). In such case the 
minister will be elected by the majority of the congregation (r), and if 
there is a doubt as to what persons are entitled to j>articipate in the 
election as mombers of the congregation, reference must be made 
to the facts of the particular case, including the rules, if any, of the 
religious body with which the pastorate is associated (s). 


(/) Places of Rolipioufl Worship Act, 1812 (.*>2 Geo, 3, c. lo5), b, 3, The 
penalty for the offeiieo is froin £2 to £30, in the discretion of the convicting 
magistrates. 

(ff) PlaofHSi of Kellgious Wor€»hip Act, 1812 (.v2 Geo. 3, e. Ii5ft), s, il. The 
penalty is from £2 to £20 {ihiU.}. 

(h) iiiberty of Eeligious Worship Act, 1855 (18 & 19 Viet, c. 86), a 1 (^, (3), 

(t) A.-O. V. Pettrsow (1817), 3 Mcr. 363 ; Perry v. Shifnvay (1859), 4 Do 6. & J. 
853, 0. A. 

(k) A,-‘0. V. Pearum, mjfra. • 

U) Pavia V. Jenkina (1814), 3 Ves. & B. 151 ; A.-O. v. Penraon^ aupra, 

(m) V, Pearam, aupra ; Folry v, IFfmtner (1820), 2 Jac. A W. 245; A.-O, 

V. 13 L. T. 235 ; coiiqiarc Free Church of!Svt4lnnd (General Aaaemhiy) 

V. (hurtounJLord), [1904] A. C. 515. 

(n) Nonconformists Chapels Act, 1814 (7 A 8 Viet, c. 45), commonly callod 
Lorn Lyndhnrst’s Act, See pp. 369, 370. emte. 

i p) Ihvie V. JenkinSf aupra, 

jp) /wd. 

q) Ihid , ; Porter v, Olarke (1829), 2 Sim, 520. 

r) Ilid ^ ; wtnpare Cooper v. Ov/rdon (1869), L. E. 8 Eq. 249. 

$) ZeaHe Jiymiei (1826), 2 Kuss, 114, where persons who were hireni of 
I'ows and oociftipilvra td seats in a building hold in trust for the use of the 
oemgregAtiou; but who did not take the sacotament there, wet© excluded from 
electing a mimAfer, and unpu applying for an injunction to nwifTsin the pereoh 
Upm acting min&ter woro re|uff9d* 
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« 

1^0 mode OtdQotkm.vhera merely ouBtomai^uid not proBoribolt ttem*. 
may be alt^d, if the alteration is agreed to ^ all the eaadi&teb Pramitfat 
and approved by » resolution passed at a publie meehmg'ot those 
entiti^ to vote(t). • Iwauils. 

• '' ' 

1578. The eligibility of a partacular oandidate for any particular Q n t HSw i t i on i 
pastorate is determined upon general principles, by reference to the 
tmrms of the tnmt under which it was created, and by his acceptance 
of the formularies of the religious body to which it is attached (af. 

Where membership of ox communion with a specified religious 
body is a condition precedent to a person’s holding the office of 
pastor, one who by his opinions or actions disavows such* membero 
ship or communion is absolutely disqualified (b) ; and if ^ready in 
office will be removed (c). An injunction to restrain trustees from 
electing such a person may be granted (d). 

1679. The usual method for determining the validity of an 
election to an office of a public character is an application for a 
writ of mandamus (e), and where there are not sufficient grounds 
to justify the issue of that writ, the court may entertain a suit to 
establish the right to elect (/). Pending a decision as to the 
validity of his appointment, a minister will in general be permitted 
to officiate, and is entitled to be paid his salary while he continues 
to do so (^). If, however, ho is not acting properly, he will be • 
restrained from ofliciating at all (A). 

1580. Unlike a benefioed minister of the Church of England, h isnurL dl 
Nonconformist minister, in the absence of a special usage or agree- 
ment between the parties, holds his pastorate at the will of the 
persons who appointed him (i), whether they are the trustees in whom 
the building in which he officiates is vested (fc), or the congregation 


I t) Daviet v. Batiks (183(3), 6 L. J. (on,) 274. 
a) MtUiaan v. Mttckcil (1833), 1 My. & K, 440. 
b) J.-O. V. AfimIoc.h (1802), 1 Do 0. M. & O. 80. C. A. 
c) Ibid.; A.-G. v. Munro (1848), 2 Do G. A Bm. 122. Trutttoes who aro 
partiea to an attempt by a mini.stdir wholbf thua disqualified to retain bin 
may also be romoved v. Murdoch, Biijtra)* Bee also Brooni v. hammers 

(1840), 11 Bim. 353 ; contra, Westwood v. McJ\ie (1809||, 21 L. T. 105. 

(d) Milligan Y. Mitchell, $ypra. Such a pereon may, however, be allowed to 


pending the election {ibid.), 
ivM Jtnkini (1814), 3 Vos. 


(^ (1814), 3 Vos. A B. 151, compare It. v. /far/rer (1762), 

1 Wm. Bl. 300, 352. As to the remoi^ br maadamuH, seo K. S. 0., Om. 53, 
IT, 1—4, and title Cbowit Pbactiob, Vol. X., pp. 77 et seq. 

(/) J)avis V. Jenkins, supra. 

M Foley v. TFofiMer fl820), 2 Jac. & W. 247; Dauaare ▼. Bivaz (18G0), 
28 Beav. 233 ; see also Milligan v. MUchdl, «upra; contra. Cooper v« Whttehouss 
(i834}» 6 0. A F. M5, which was not^ however, decided upon the inerilH, but 
upon the joinder aa defendants in an aotioii fur debt of two trueteee who hail not 
been parties to the oppointzuent. # 

iky Ferry t. Shipway (im), 4 De G. A J, 353, 0, A, f Frooen v. SwnwarSp 
supra; v. Welsh 4 Hate, 572, 


supra; A*' 


: Hate, 572. 


(G T« Fsarson (1617), 3 Mer. 352$ Forter ▼. Olasks (1829 

Dos d. Jones t. Jones (1630), 10 B. A C, 716 ; Dos d. NichdU YU JJci 
B. A C. 721 : Ferry r. Shipway^ supra; Cotper y. Cordon (H 
Bq, 249. 

(5) /km d* Jones v. Jones, supra* • 
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Eoclesiasi'icai. Law. 

who worship there (Z), or both (m). His tenure of the buildings* 
whether chapel or minister’s dwelling-hoase, may therefore be 
terminated upon demand (n), and he is not entitled to receive notice 
or time in which to remove his goods (o). A resolution duly passed 
by the persons entitled to pass it calling upon a minister to resign 
is equivalent to dismissed (j?). But where there is an agreement 
between a minister and q body of trustees for the payment of a 
salary opt of the trust funds, and the arrangement amounts to a 
trust for the benefit of the minister, the court will inquire into the 
administration of the trust, and if the minister has been dismissed 
upon insufficient grounds will declare the dismissal void (q). In 
the absence of any usage or agreement, it is not necessary upon 
dismissing a minister that any grounds of misconduct should be 
alleged (r). If, however, such allegations are made, notice should 
be given to the minister, and he should be allowed an opportunity 
of meeting them («). 

Where the constitution of the religious body to which the 
pastorate is attached provides for a method of procedure in the 
dismissal of a minister, that procedure must be followed (f). 
Where a minister has been dismissed and desires to contest the 
validity of Jiis dismissal, the proper rernfidy is an action to recover 
tlie ju’otits of the office (a). A mandamus to restore him will not 
he graiiioJ except upon clear pii/md facie evidence of his right (fr). 
Wliore a minister is inoccupation of an unregistered building (c), 
and upon dismissal declines to relinquish it, possession may be 
given to the persons in whom the title to it is vested by a court of 
summary jurisdiction (d). 

1581. A minister who is appointed for life, and is in occupation 
of a house the titU^ to which is vested in trustees, has an estate of 
freehold, and is entitled to a parliamentary voto(c), and a minister 
appointed and occupying such a house under a deed wherein he was 
speciiically named would be in a similar position (/). But where 
the minister is not appointed expressly for life, and merely occupies 
a liouse as the minister for the time being, the question whether he 
is entitled to a vote depends upon the usage with regard to the 

(/) l*ort€r V. Clarhe (1829), 2 Sim. i»20. 

(m) OoopfT V. OvrdoH (1869), li. 11. 8 249. 

(ft) />()€ d. Joues V. J<rft€$ (1830), 10 B. & C. 718. 

(o) Doe d. Nkholl v. McKaeg (1830), 10 li. ifcC. 721. Should he rohim merely 
to remove his goods aud not attempt to exclude the owueis of the premises ho 
would probably nut be regarded as a tresfiasser {ibid.}, 

I p) A.^G. V. Aked (1835), 7 Sim. 321. 
g) Jhiufjars v. liivcu (1860), 28 Beav. 233. 
r) Cooper^, Gordmi^ supra. 

«) Dsan V. Bmn€if(\SlO\ 6 Oh. Apn. 489. 

{<) Wdrre^i's (Dr.) (fuse (1835), Grindrod’s Compendium, 371 ; oompare Long 
V. Cti/w 7'oum (Bishop) (1863), I Moo. P. 0. 0. (n. 8.) 411. 

(a) V* Jctha7n (1*290), 3 Term Bop. 575; iJaugars v. /itvaz, supra. 

IL V. JMam, supra. 

(c) See p. 817, patt. An unregistered building may come within the opera** 
tiuu of the Charitable Trusts Act. See Places of Woxwp Begistration Actt 1855 
(18 & 19 Vlct 0. air), 8. 9. 

(d) Oharitabls^nnists Act, 1860 (23 A 24 Viet o. 136), s. 13. 

M Burton v. Brooks (1851), 11 0. B««41. 

{/) Bogen OIL BUcUons, ed., VoL L, p. 23 ; and see title Elioxioits. 
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duration of the office* and open the agreement, if any* with regard 
to such duration* entered into at the time of his appointment (j^)^ 

1682* No meeting, assembly* or congregation of for 

religious worship may take place with the aoors^locked* bolted or 
barred* or fastened so as to prevent the entry of any person (/i). 
Disturbance committed in any place of public worship* whether 
during a religious service or not* is an efifence (i)* as ^^bo is the 
molestation of a minister engaged in conducting a religious servige* 
either in a place of public worship or in a burial ground (k). 

1583. Places used by Protestant Nonconformists as meeting* 
places or places of public worship may be registered as suqh (2). 

Certificates of registration are to be delivered in duplicate to the 
superintendent registrar of births, deaths, and marriages in the 
district in which the meeting-place is situated, and must be forwarded 
by him to the Registrar-General (m), by whom a list of certified 
places of religious worship is to be from time to time made out(n)* 
and who is to return one copy to the superintendent registrar, to be 
re-delivered by him to the certifying party (o). A fee of 2 /j. iyd, is 
payable to the superintendent registrar when the certificate is 
delivered to him(p). Upon payment of a like fee to the Registrar- 
General, a sealed or stamped certificate of registration may bo 
obtained, which is available in evidence at any proceedings (<jf) 


(if) doliier v. King 11 0. B. (n. 8.) 14. 

(A) Places of lieli<rious Worship Act, 1812 (82 Geo, 3, o. 188), s. 11. Thc^ 
penalty impOHcrl upon the minister conducting service in such conditions is from 
£2 to £2(1, and is to lie recovered Ruunnarily (tilt'd.). The provision does not, 
howovor, apply to (Quakers (see p. 822, post), 

(i) lilccleaiastical Cemrts J urisdiction Act, 1860 (23 & 24 Viet. c. 32), s. 2. 
The offence is punishable summarily by iinprisonmeut for two months. The 
Tob^mtion Act, stat. (1688) 1 Will. & Mar, c. 18, s. 18, and tho Places of 
lleligiouB Worship Act, 1812 (52 Ooo. 3, o. 165), s. 12, provide for ufteuders 
upon proof of charge before a i ustioe being sent for tniil at ouarter sessions 
and on raiviction thereat being fined £40. These provisiu; -s, liowever, npplj 
only to places certified under those Acts or regi»tore<l in aci-jidanoe with tho 
Places of Worship Bcgiatnition Act, 1855 (18 & 19 Yict. o. 81) (ibid,., s. 3). 

(fe) Ecclesiasticul Courts Jurisdiction Ayt, 1860 (23 & 24 Viet. c. 32), s. 2; see 
also Offences against tlie Person Act, 1861 (24 & 25 Viet. c. lOO), s. 3(3; and 
note (0, p. 661, nnte. Tho remedies granted by the Tolentthin Act. 16H8 
(1 WUl. & Mar. c. 18), s. 15, or the Places of lieli^ouB Worship Act, 1812 
(82 Qip. 3, c. 155). s. 12, and mentioned in the last note, are applicable where 
the buildi^ig is certified or registered. 

(0 Places of Worship Ro^dstration Act, 1855 (18 & 19 Viet. c. 81). s. 2. 
Moeting-placea already certified under the Toleration Act, 1688 (1 Will, i 
Mar. c. 18), and the Places of Holigious Worship Act^ 1812 (52 Goo. 3, o. 155), 
may be certified and registered under this Act. Meeting- rdaces oorfciiied under 
the Places of Worship Eegistration Act* 1852 (15 A 16 \iot o. 36), which is 
repealed by tbo Act of 1855, are not to be certifieil under it. as they are already 
rogistered by the Begistrar-Gcnoral. The form to be used is sot out in 
Sohed. A of tbe Plooes of Woraliip Be^;istration Act, 1865(18 A 19 Viet. c. 81). 
As to registration of places of worship belonging to the United Methodist 
Ghuxch, see also United Methodist Ohum Act, 1907 (7 Edw. 7* o. Uxv.). 

(m) Places of Worship Begistralion Act* 1685 (16 & 19 Yict o. 81), s. 2. 

M Ibid., a 7. 
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Notice of the diBoontimianee of the uee ol any place for rdigioaa 
worship is to be given (r). 

Begistration is not compulsory (s), bat is atjiended by certain 
advantages (0> and worship by more than twenty persons in a 
building without* registration, except in the case ol a ^n^ega* 
tion or assembly for religious worship either (1) meeting in a 
private dwelling-house or on the premises belon^g thereto (a)» 
or (2) }neeting occasionally in a building or buildings not usofdly 
appropriated to purposes of religious worship (b), renders the 
occupier bf the building, if it is used for such purposes with his 
consent, liable to penalties (c). 

1684. *A registered building is exempt from the operation^ of the 
Charitable Trusts Acts (d), but the benefit of certain provisions 
of them may be claim^ (e). It may be registered for the 
purpose of marriages being solemnised there (/). The marriage 
must take place in the presence of some registrar of the district 
in which the registered building is situated and of two credible 


(r) Places of Woruhip Begistration Act, 1855 (18 & 19 Viet. o. 81), s. 6. The 
notice is to be given by the person who oertiiiod or last certified the place for 
]t)gi8tration, or by one of the trustees of the building or the occupier thereof. 
It IS to be sent, on a fonn set out in Sched. B of the Act, through the superin- 
tendent registr^ to the Begistrar-General. 

(«) Ibid, The preamble states that ** whereas it is expedient that all places 
of religious worship, not being churches or chapels of the Established Church, 
should, if the congregation so desire, but not otherwise, be certified to the 
Begistrar-Oeneral, rie it therefore enacted, etc. 

2 The benefits given to places certified under the Toleration Act, 1688 (1 Will, 
ar. o. 18), and the Places of Religious Worship Act, 1812 (52 Geo. 3, o. 155), 


imyed (Places of Worship Registration Act, 1855 (18 & 19 Viot. c. 81), s. 3). 
Liberty of Religious Worship Act, 1855 (18 & 19 Viet, c. 86), s. 1 (2). 


are en; 

«) 

|6) I bid,, a. 1 (3). 


The penalties are those imposed by the Places of Religious Worship Act, 
18l2 (52 Geo. 3, o. 155), s. 2. It was tnerein provided that no congregation or 
assembly for religious worship of Protestants at wliich there shall be present 
more than twenty pei'sons besides the immediate family and servants of the 
person in whose bouse or upon whose nremiaes it takes ])iaoe should be lav^ul 
unless the place was duly certified. The occupier of an uncertified place who 

E its a congregation or assembly f«T rt>)ligioiis worship to be held theiw is 
\ upon summary oouyiotion to a fine of from £l to £20 \ibid.y 
(d) Places of Worsliip Registration Aot, 1855 (18 & 19 Viet. o. 81), s. 9. The 
exemption includes school-houses and other buildings held upon the same or 
the like trusts as the registered building itself (Charitable Trusts (Places of 
Religious Worship) Amendment Act, 1894 (57 A 58 Viot. c. 35), s. 4). Where a 
Wesleyan chapel settled on the trusts of the Wesleyan m&del trust deed ceased 
to be used as a chapel, JOYOX, J., bold that if it wore sold, the proceeds of sale 
would be ap^cable for inooms, and that, therefore, it remahiM exempt from 
the OharitaMo Tnists Acts, although it had ceased to be registered (MModist 
Acordir, December .tOth, 1908). 

(e) Places of Worship Regi^tiou Act, 1855 (18 ft 19 Viet. c. 81), s. 9; 
Obaritable Trusts Act, 1853 (16 ft 17 Viet c. 137), s. 64. 

(/) Mexriage Act, 1836 (6 ft 7 Will. 4, o. 65), s. 18. Marriages solemnieed 
18M in a building registered for marnages under this Aot, but not 
otherwise duly oortified as retrod by law, are valid (Places of Worship 
Regkhratioik Act, 1856 (18 ft 19 Yict c. 61), a. 13). Stnoe that date the huRdiiig 
must be a dtily registeiM one, if the mamage is to be valid, but the presump- 
tion wOl be inads^^t it was to unless the contrary is proved (Siekel v. Limhiri 
0864), 15 a B. (w. a) 781. Compare K v. Cternm (1876), 1 a B. D. 44U» 


fX A.}. As to Qmket maxs^ages, 823 . post 



Pabt Vll.o-l^pcueious Bodos OMont raat C^amcm or 

niteoBMB (^f), unless steps have been taken to obtain the benefit 
Maniage Aet, 1888 {h), in erhieh ease the presteioe ot the regiMMk)^ 
is at the option pi the oontraeting parties (i) ; but tiie eoremoi^ 
mast take place in the presence of a only aath<nrised person (k). 

A registered building is not assessable to pcibr rote (1) or high- 
way (m) or general district rate (n). Where the local antbority 
compels the paving or sewering of private streets, the minister of 
any building appropriated to religions worship and exempt fimm i>por 
rate is not to m charged with any part of the expense (o) ; but ifioh 
a charge may be made npon the trustees of a chapel (p), except 
where the Private Street Works Act (q) has been adopted. 

e 

• Svb-Sbot. 3s — Property. 

1585. The general principles affecting, on the one hand, the 
evolution, division, and coalition of churches, and, on the other 
hand, the holding of property by a church, are dealt with in the 
introduction (r). Accordingly, it only remains here to apply those 
principles in conjunction to the property held by the various bodies 
of Protestant Nonconformists. 

Chapels and meeting-houses established specifically for the 
benefit of one body of Protestant Nonconformists cannot without a 
breach of trust be devoted to the use of another body essentially 
different from the first (i?). 


iff) Marriage Act, 18.‘J6 (6 & 7 Will. 4, a 85), s. 20, 

(h) 61 & 62 Viet c. 58. An authorised person must have been appointed Ijy 
the truBteos or other governing body of the building or of some registers 
building in the same registration district (s. 6), register books must have been 
supplied and the Regis tmr-O'eneral satisfied that duo arrangements for remstration 
provided (s. 7), and Miy regulation made by the RegiBtxar>General and for the 
time being in force mtist observed (s. 16). Before the ceremony the super- 
intendent registrar's certificate must lie delivered to the authorised person (s. 7), 
and in the course of the ceremony certain doclarations must be made by the 
contracting parties (s. 6), but the form of the ceremony may lie in other regards 
any that the coutractlrig parties see fit to adopt (s. 4). 

(i) Mairia^ Act, 1898 (61 & 62 Viot. c. 58), g. 4. But ;ie must attend if 

required to do so s. 10), 

(fe) Thid., s. 6 (3). See generaUy title Husbaio) aot) Wike. 

(/) Poor Rale Kxemptioh Act, 1833 (3 & 4 Will. 4, c. 80), ss. 1,2. 

(to) Highway Act. 1835 (5 & 6 Will. 4. c. 50), s, 27. 

(n) Public Uoalth Act, 1875 (38 & 39 Viet. c. 55 ), S. 211. 

(o) Ibid,, 8 . 151 . 

(p) Any building not rendered permanontly extra commercium may be 
assessed on an apportionment of exjpenses for street imj:»*ovements ana tlm 
owner or occupier required to pay {Horwey Ijocal Board v. Brevoie (1690), 60 
L. J. (x. a) 48). In the metropolis the wording of the Metropolis Management 
Amendment Act^ 1862 (25 & 26 Viet c. 102), has led to similar deduiions 
(Caiyer ▼, Bi. Mary, ItitinyUm {Veetry) (1881), 50 L. J. j(m. a) 59; Wright v. 
Ingl$ (1885), 16 Q. B. D. 379). As to the ownership of a chapel which was a 
dangerous structure within the Metropolitan Building Acts, see Mourtlyan v. 
jAdHdmandiere (1861), 1 H. d E. 533. 

J \) iMvate Street Works Act, 1892 (66 ft 56 Viet c. 67). This Act exmessly 
tides the trustee aswell as the minmtr of any place appiepriated toxeligtotur 
wmehip and exempt from poor rate in exemption from such expenses (s. I(|) ; 
see genenUly title KATBS ARB Rathtu, ^ 

(r) See pp, 861— 370, , 

(s) Endowments founded for the benefit of ihubous Wievmg tn ’trinity 
muetheibe oonverted to the use of uniltoiani* (Ikimmcnd v, 4^*0, (1849), 
2 B. U Ow. 037 ; Share t. WUgm, GkaHHes (18*3J, 9 Cl. ft Fm» 

^ 366, 1a), Nor must endowmepte for tbo benefit of one body of 


m 


ftedtk 6. 
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1586. In tho event of a eohism among the members of one such 
body, the fact that the seceding party constitutes a majority either 
of the triostees or of the congregations does not of itself entitle the 
majority to claim possession of the premises (t). 

The nature of the original constitution must alone be looked to 
as the guide in such a case (a), and the ratio decidendi must be the 
inclusion in or exclusioi^ from such constitution of an inherent 
power Qf alteration (6). The claims of those who adhere to the 
original constitution will be enforced unless such an inherent power 
in proved io exist and to have been exercised by the body authorised 
in the original constitution to exercise it within such limits as may 
have been prescribed (c), 

1587. In the case of a chapel or meeting-house not held under 
a trust attaching it to a specific religious body, the same principle 
will be followed (^i). But where it subsists for the common benefit 
of those wlio in fact attend it oitlier under no trust at all or under 
a trust of which the wording is indeterminate, the court will not 
intervene to enforce tho alleged rights of a minority (c), and if it is 


boliovora in the Trinity be convertoA t<> the use of another body whose systoiu of 
worship or govoriirtn^nt is difToront {MiUigtin v. AMitehell (1837), 3 My. & Or. 7‘J) ; 
A.-G. V. Welsh (1844), 4 Uure, 572 ; com pure Dill v, Watson (1830), 2 Jo. Kx. Ir. 
48, and «oe v. Anderson (188S), 57 L. J. (CH.) 543). But it has been held 

that a building: originally intended for the use of one section of a rciligioue body 
(in this case Baptists! might be subsequently used indilTorently by another 
section of the same body {A.-G, v. Gould (1800), 28 Beav. 486 ; A,^G, v. 
JMeridge (1882), 32 L. J. (on.) 161). Such a transfer would now, however, be 
closely scrutinised ; see the cases cited in the next note. 

(0 Craiydallie v. Aihtnan (1813), 1 Dow, 1, H. L. ; A,^Q. v. Pearson (1817), 3 
Mer. 353 ; Broom v. Summers (1840), 11 Him. 353 ; A,>0. v. Aust (1865), 13 L. T. 
235 ; and see Free Church of Scotland [General Assemhly) v. Ovtrtoun (/^ord). 
[1004] A. 0. 516. 

(aj A.- (7. V. Pearson, supra, per Jjord Eij>on, at p. 400. 

(5) Oroif/daUie v. Airman, supra; Free Church of Scotland [General Assemhlp) 
▼. Overtoun (Aord), supra, per Lord Davky, at p. 645. 

(c) Oraiydalliev, Aibinan, supra, per Lord IOldon, at p. 16 : “ With respect to 
the doctrine of English law on this subject, if property was given in trust for 
A. B. 0. etc. foiining a congregation for religious worship if tho instrument pro- 
vided for the case of a schism, then tlirc court would act upqn it ; but if there 
were no such provision in the instrument and the congregation happened to 
divide, he did not find that the law of England would execute the trust for a 
religious society at the expense of a forfeiture of their property by the cestuis gue 
trust for adhcoTiug to the oniuioni and principles in which the oongregatiou had 
originally united.’* Citea with approval by the Eai*l of , Halsbuby, L.O., in 
JFree Church of Scotland [General Auembly) v. Gvertoun [Lord\ supra, at p. 613, 
In the case of A.-G. v. Clapham (1853), 10 Hare, 540, a Wesleyan chapel had 
been founded with the paramount objwt of association with the general body of 
Wesleyan M^odists, but the regulatfons of the general bod^r li^ been altered 
in a manner inconsistent with the terms of the trust upon which the nartioular 
chapel was held. The court, in daedding to rectify the trust deed of the chapel 
so as to enable it to be consi^nt with the regulations of the general body, held 
that the parties themselves could not have c^e the requisite alterations, and 
alldwed the costs of a minority who appeared to oppose the rectification. 

(c2) A^^O* V- Aust, supra, A prof osal to transfer a chapel originally founded 
for the use of iProshytezians or ^dependents to the exolusiye use of one of those 
bodies is such an alteration of the trust as could not be effected eze^t by a 
unanimous vots ef *<he congrmtion (.d..(?, v. Anderson, supra). 

(e) A.-G. r. Smux {1868}, U B. 6 fiq. 563. Where moneys had been from 
flme to time left for the ben^t of momma of one religious oody which in feet 
mads use ol % oertain ohap^ but that chapel was also used by members of 
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required to inveBtigate saoh a case, the prevaiUDg usage daring n ^ 

period ol taenty-five years prior to the inquiry will be accepted as Frotsibuit 
conclusive evidenq^ of the doctrines and system of worship and Nonomi*’ 
government for the promotion of which the ohapel or meeting- fcMlitai 
house was founded (/). Where the religious body in whose 
interests a chapel or meeting-house was founded has ceased to 
exist, the court will apply the endownysut cy-prh in favour of 
another religious body (< 7 ), , 

Any freehold, leasehold, copyhold, or customary property acquiAd VobMdr of 
by, or by trustees in connection with (h), any congregation or society 
or body of persons (i) associated for religious purposes as a chapel, 
meeting-house or other place of religious worship, or as a dwelling- 
house •for the minister of such congregation with offices, garden 
and glebe or as an endowment or provision for expenses (A;), or 
as a burial ground {1), or as a hall or rooms for the meeting or 
transaction of business of the congregation, society, or body, or as 
a place for education of students (/r), may be convoyed or assured 
subject to any trust for the congregation, Bocioty, or body of persons, 
or in favour of the individual members composing it ; and trie elToct 
of such conveyance or assurance will be not only to vest the estate 
in tho parties nainod (herein as trustees, but also effectually to vest 
the freehold, leasehold, copyhold, or customary i^rojierty in their 
successors in oflice for tho time being with (he continuing trustees, 
if any, successors l)oing chosen and apjiointed in the manner set auooeatorM. 
out in the convoyauco or assurance, or in any separate deed 
declaring the trusts, or if no such mode is prescribed, then in suclj 
manner as shall he agreed upon by the congregation, society, or ’ 
body {ni ) ; and after the expiration of six months from tlio date of 


auotlier body, who increased so much in numbers that ultimately tho ministers 
chosen were all of the latter denomination, an attempt made hy some who 
desired strict udhereno? to the first religious body to obtain control of tho 
endowment was not eanrtiontd, CJomparo Weitwo^ v. (1809), 21 L. T. 

16r>, where in a small (ndony an endowment was created h<r the benefit of a 
minisier who was to perform the services of the Scottish (Uiurch, and tlio 
appointment of a minister of tho Free Ohurch of Scotland was held not to luiuse 
a failure of the charily. 

(/) NoTK!onfc»ri:yi«tfi Chapels Act, 1844 (7 & 8 Viet. o. 45), commonly calh*d 
Lord Lyndburst’s Act ; soo A.~0. v, liunce (1868), L. B. 6 Kq. 5(53. In a case • 
where usage for a shorter period than twenty-five ycj^rs only could be provc3d, 
such usage, though not conclusive, might roc%)iv«s roc(>gnition by the court 
according to its length, and a minority that c^mtinuf^l to use the ohajHd in 
whi(^ an altered us^ge was proved might be h<^ld U> liavo accjuioscod m tho 
alteration {Caimeross v. Lorimer (I860), 3 Macq. 827, 11. L.). 

{g) A.-G. V. Daugars (1864), 33 Beav. 621 ; A.-(y. v. Hlctvart (1872), L. It. 14 
Eq. 17 ; v. Buuce, supra. 

(A) Trustees Appointment Act, 1890 (63 & 64 Viet, c, 19), s* 2. Tliis Act is 
commonlv called rowler’a Act. • 


Eq. 17 ; J.-O. v. Jkiuce, supra. 

(A) Trustees Appointment Act, 1890 (63 & 64 Viet, c, 19), s, 2. Tliis Act is 
commonly called rowler’s Act. • 

(f) Such body of persons may comprise several congregations or other sections 
or ffivlsioDS or component parts (tMa.). 

E lhd. 

Trastee Appointment Act, 1869 (32 4 33 Viet. c. 26). ' 

) The Trustee Appointment Act, 1860 (13 & 14 Viet o. 28), commonly called 
Sir Morton Fetors Act, extended to land a^uired for a burial ground, whether 
in oao or closed by the Trustee Appointment Act, 1869 (32 & 33 Viet 28}« 
as amended by the Trustees A{mmtio«nt Act, 1890 (63 A 6l Viet e. 19). Vko 
Trusteo Appenntment Act, 1860 (18 A 14 Yict c. 28), contains proviuhnis for 
paymantB in lieu of fines at intervals cd forty years in respect of lands of 
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the instnunent purporting to appoint trastees foraneh piai|iba% 
the peraons appearing to M appointed are for the putpoae of any 
sale (Hr mortgage to be deemed to have been validly (^pointed <»). 
Every such choice and appointment of a new trustee must be ma^ 
to appear by somd deed under the hand and seal of the chairman 
of the meeting at which such choice and appointment are made, 
which must be executed ip the presence of the meeting and attested 
by at least two witnesses, and may be given and must be received 
in any co^ as evidence of the truth of the matters contained in it. 

1588. The facilities provided by the Places of Worship Sites Acta 
for the granting by limited owners of lands to be used, as sites for 
places of Vorship and for the residence of the ministers thereof (o), 
are not confined to places of worship and burial grounds to be usra 
in connection with the Church of England, but extend to grants 
for the benefit of any religious denomination. 

1580. Save for the due disposal and administration of property, 
there is no authority in the courts to take judicial cognisance of the 
rules of a voluntary society entered into merely for the regulation of 
its own affairs (p), unless such rules, as in the case of »ie United 
Methodist Church, have received legislative sanction (9). The other 
Protestant Nonconformist hodins have not.hithorto obtained such 
legislative sanction of their rules (r). Accordingly they and the 
United Methodist Church, in so far as its constitution remains 
unaffected by sUituto, are at liberty to exercise all such powers of 
self-government and discipline as are not inconsistent with their 
original constitution. 


Sect. 4. — Quaker$. 

1590. At tho present day Quakers remain in a somewhat 
different position to other I^onconformists. The separate treat- 
ment accorded to them by the Toleration Act ( h ) led to their 

copyhold or ouBtomary toDure (b. 2^, and contains in a schednle a form, which 
may be followed, of memorandum of appointment of new trusteoB, 

(n) Trustees Appointment Act, 1890 (58 & 64 Viet, c, 19), s. 6. 

(o) See p. 726, anf^. ' 

\P) /^oriw’5V. ifdea(1867). L. 11,1 Sc, & Div.668, /wLord OKiiTTWORTR, at p. 581 . 

(q) The United Methodist Church Act, 1907 (7 Edw. 7. o. Ixxy.), provides 
inter alia for the union of various Methodist bodies and for future union wi^ 
other bodies if approved by the Chiirch Conference, for ^e vesting of all 
church property in the Unit^ Methodist Church, and for<the oommunity being 
able to sue and be sued through its officers. 

(r) The tulee of such churches are therefore not enforceable except aa matters 
of contract between members who voluntarily subscribe to them. The rules 
governing the Weslevan and Primitive Methodist Churches are to be found in 
their respootive Model Deeds, which contain the trusts upon wMch their 
properties are held, and in the minutes of their Annual Conferences tespec* 
dv^. Those governing the Presbyterian Church of England are to be found 
in^tho Book of Order published hr that Ohurc^ and those govsEnung the 
Baptist Ohmrdbee in the Baptist Handbook (appearing annuaHy). The poaitioin 
of the OcHQgiegationalists or Xndependente wers from that of the above- 
mentioned m>dtes. The unit in thetr case is the congregation taHOM than the 
oQfnmunity. Skioh rules as they have in common must men^die be icflraeded aa 
fM^cidimtnl rathef man incideirtal to their constitation. 

(«) 18tai (im) ) WiU, Ik Msr, c. tl. Under this Aot itoaken wese not 
inquired to takers oaths necessary in the case of other Dkaimtaiie, 

s QMMial deolaretion beiny provided for them by u* 13* This has now boeo^ 
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m diMio n from titae operalion ci ^her Acts to ProiesAMM 

NoDOonfcHttutR, with the xerolt that they alone ai^ not fori^4Mt Qaatee. 
to h^ a aqeeti^ asaemhly or congregation with tilM doers locked 
or barred ; and that they cannot be required to noake the declaration 
which may be demanded hrom dissenting ministers. (r). t^akere 
enjoy special privileges in regard to marriage (w). Their right to 
conteaot and solemnise marriages after .their own usi^e has been 
eontinnonsly recognised as valid in law (v). This right isAStended 
to oases where only one of the contracting parties is a Quakw, hnd 
even where neither is a Quaker, provided that due notice le given to 
the superintendent registrar of the district, and at the same time 
a certincate is produced to him signed by a registering officer of riie 
Society of Quakers, and stating that the notice is authorised under 
the rules of the society (tc). Where notice has been given and the 
certificate issued, the marriage may take place in a bnilding or place 
not situated in the district in which either of the contracting parties 
resides (x). The marriages may also be solemnised by licence, pro- 
vided that the requirements of the Marriage liegiatration Act are 
duly carried out {y). 

1591. Orders in Council issued for the purpose of disconlinoing Bariml.plM«s. 
the use of burial-places, or restraining the creation of new burial- 

places in certain places, are not to apply to the burial-places of 
Quakers unless such are expressly mentioned in the Order (a) 

1592. Special provision still exists for the rocovery of tithes, nthM. 
payment of which is refused by Quakers (fO. but the special 


repealed by Ibe I’romieHory Oaths Act, 1871 (34 & 36 Viet. e. 48), and provision 
is nuule tor the taking of afldrmations in place of oaths by persons to whoso 
religioas beliefs the taking of oaths is obnoxions (Promissory Oaths Act, 1888 
(31 A 32 Yiot c. 72). all; Oaths Aot, 1888 (61 & 62 Viet. c. 46). s. 1). Bpeoial 
provision was made for the taking of an alfirmatiou instetid of the usual 
parliamentary oaths by such persons on becoming memixirs of Parliament 
^arliamentSiy Oaths Act, 1866 (29 ft 30 Yiot. o. 19), s.- 4). Quakers lawfully 
convioted of having wilfully, falsely, and oorruptly aflirmed won and are liable 
to the same penalties os persons found guilty of wilful and oorrupt perjury 
(stat (1696) 7 & 8 WilL 3, c. 34, a. 2 ; Quaken and Moravians Aot, 1838 (1 & 2 
0. 77): Oa^s Act, 1688 (61 ft 82 Yiet. c. 46), s. 1). The effect of the 
s^arate treatment was that the FUoesof Keligious wonhip Act, 1812 (62 Oeo. 3, * 

o. 166), did not apply to Quakers ; see s. 14 of that Aot. 

(f) Bee p. 813, onte. 

(iQ S^auffMonr. Houghton 1 HoL 811. See generally title Hobbakd 

aim Wtra. . 

(v) Their marriages wen excluded from the opention of the Marriage Act, 
1823 (4 Oeo. 4, c. 7^, by a. 31 of that Act, and their validity is i^ocifloally 
leooguised ^ the Mmnriago Act, 1636 (6 ft 7 Will. 4, e, 86), a 2 ; Marriage 
Act, 1840 (S ft 4 Tick c. T2). s. 6; stat. (1847) 10 ft 11 Viet. o. 68). 

(to) k^mage (Soeiely of Prioods) Acta, 1860 and 1872 (23 ft 24 Yict o. 18 ; 
66 ft 86 Yict. o. 10). As to the dutiea of the roistering offloer of the society, 
see Births and Deaths Begiatraium Aok 1836 (6 ft 7 11^1. 4, o. M), as. 80, 31, 
33, and Births sad Daatiia Bagiatratioa Act, 1837 (7 Will. 4 ft 1 Yict o. 22), 
aa. 26: SB and guMcaUy title SmtantmoH of ButzHa axd Dxatm 
(«) Marriage Act 1840 (3 ft 4 Yioi A 72). a. 6. 

Or) Maniw and Be^Wtaation A^ l«l6 (19 ft SO Yict. o. 119), a. 81 1 CM 
gaaenUT tme HumaimaKD Wow. ' . 

(allSuialAota, 1662 and 1863(16 ft|6 Tmt. e. 66, A H : 16 ft. SY Viet, 
e, IM, a. 2): SM genacaffy title Buata Atm Osmunor, YoL IXr., ik 127; 

(1) ste2,(1606) 7 ft rr wm. 3. 64. a 6; rtat. (1714) 1 Geo, 1, A 6, k 3; tee 

p, 742, oMr. 
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provision for the recovery of tithe rentcharge from Quakers, which 
was included in the Tithe Act, 1836 (c), no longer exists (d\ and 
the fonner special provisions would only apply ,^to proceedings if 
such were taken for the recovery of tithe as distinguished firom 
tithe rentcharge (e). 

Sect. 6. — Unitarian$ etc. 

1693. Unitarians and efthers who deny the doctrine of the Holy 
Trinity 'were for many years subject to disabilities (J). These 
were relieved, so far as immunity from the penalties incurred by 
not taking oaths that might be required from other Protestant Non- 
conformists in 1818, and at the present day Unitarians are treated 
equally with the adherents of all other denominations. There is 
now no post under the Crown which is not open to them upon 
making the oath or affirmation required by the Promissory Oaths 
Act (//). 

Persons who state that they have no religious belief (h) are 
now in the same position of equality. 

Sect. 6. — Jews. 

1594. The legal status and position of the Jews in England 
is anomalous, ovNing to historical causes (/). In the year 1290 


(c) 0 & 7 Will. 4, c. 71, 8. 84. 

(il) Tithe Act, mn (54 Viet. o. 8), 8 . 11. 

M I bitL, 8. 2(1). 

,(/) They wore unable to take the oaths prescribed by the Toleration Act, 
1088 (1 Will. & Mar. c. 18), and, therefore, could uot claim to heneiit by 
it, by stut. (101^7) 9 Will. 3, c. 35, they were disabled from holding any 
office, civil, military or ecclesiastical, u|)on conviction on the oaths of two 
credible witnesses, and upon a second conviction wore disabled from instituting 
any legal proceodings, or to be the guardian of a cliihl, or executor or adminis- 
trutor, orli> receive any legacy or gift by deed, and wore liable to throe vearB* 
iinpriHoniJieut. No relief was afforded them by the Noiicoufuruiist Heliof Act, 
177ff (19 Geo. 3, c. 44). They were, however, relieved from the disabilities 
and Joss of i)rivilogo sufforod under the Toleration Act, 1088 (1 Will. & Mar. 
c. IS), aod stat. (1697) 9 Will. 3, c, 35, by stat. (1813) 53 Ooo. 3, o. 100 (i-epealed 
by Mtatuto Law Eevisiou Act, 1873 (30 & 37 Vict. c. 91) ), but it was not 
until the Promissory Oaths Act, 1808.(31 & 32 Viet. c. 72), which altered the 
form of Uie oaths of aUegiance etc., that many public offices were open to them. 
It would seem Uiat even now their ministers might be culled upon to make the 
dochiration which other dissenting luinisicrs may be required by the Places of 
Religious Worship Act, 1812 ^52 Geo. 3, c. 155\ to make. See p. 813, ante. 

{(j) Oatlis of allegiance, oflioial ainl judicial oaths (Promissory Oaths Act, 
1808 (31 & 32 Vict. o. 72), ss. 2, 3, 4); as to affirmations, 'see Oaths Act, 1888 
(51 & 62 Vict 0 . 46). and title Evidence. 

(h) Oaths Act, 1888 (51 & 52 Vict. c. 46), s. 1. before the passing of this 
Act, the phrase every ** pt^rson for the time being permitted to make a solemn 
affirmation or declaration instead of taking an oath^’ (see Parliamentary Oaths 
Act, 1801 (29 & 30 Vict. c. 19), s. 4 ; I^omissory Oaths Act, 1868 (31 A 32 Vict. 
c. 72), 0. 1 1 ) did not include an atheist (C/arArs v. Bradtangh (^1881), 7 Q. B. D. 38, 
0. Ay The Oaths Act, 1909 (9 Edw. 7, o. 39), provides that in the case of a 
person who is neither a Christian nor a Jew the oath is to be administered in 
any manner which was at the jMsaing of that Act lawful. 

(t) Jews had nrobably settlea in the country from the earliest times, and under 
the Norman ana Angevin kings they were found here in oonaidarable number 
and bad acquired a special stoto as villeins or bondsmen oH the King, being 
imder the King’s special piqt6<^on and, though under strict regulation^, entitle 
to many exemptmus from the ordimoy law. As villeins m the King their 
penons and property were af hie disposal, and a special court, knowu as the 
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Ediiard L banished them by a royal proelamation or deereei 
and they do not appear again as a distinct body until the restora* 
tion of Charles who promised them protection and ordered that 
they flboold quietly enjoy the free exercise of their religion (k). 
Accordingly the Jews who came to this country and their descen- 
dants have not as such any special status ; if they were l>orn abroad 
they are aliens^ unless they have been naturalised or obtained letters 
of denization, and have the rights and ca{>aoitieB of othgr aliens ; 
but if they were born here they have the full rights of natural-born 
subjects (f). 

1595. Since their return Jews have not been looked upon as 
a separate nationality or a distinct caste, but as members of a 
dissenting religious denomination, and they are accordingly 
described in Acts of Parliament and legal docunieiits as ‘‘ persons 
professing the Jewish religion (a). Their personal capacity is 
therefore determined by the law of the country of their domi(‘il, 
even although this may conflict with Jo^ish law (/;), unless the law 


Exchequer of the Jews, was e8ia>»lishod in the reign of lliohard I. to doal with 
them. Tlmir rights were further restricted by shit. 64 66 Hon. 3 (1270- 1) 

(Ryiner’e Feodora, Vol. 1., p. 489), which prohibited them frtmi holding lands 
in "fee or having ChriPfian servants, and by the statute **de la Jeuorio*’ or 
“ Statutum Judajisino,” which forbade them to practise usury and cotnixdhvl 
them to wear yellow ba<lgcs on their outor gannents and pay an unuual poll 
tax to the King. Both these sUiiitos wore rejiealed by the Kehgious Distibilitios 
Act, 1848 (9 & 10 Viet c. 69). 

(k) They wore still subject to the penal laws against recusants and the 
peiuilties imposed by the Acts of Uniformity (lleligimiR Disabilities Act, 1846 
[9 & 10 Viet. c. 69), 8. 2 ; see p. 811, antr) ; hut from these jionalties dews were 
practically exempted by the exercise of the dispensing power of the Crown, 
which was evidenced by two Orders in Council macio in their favour by Charles JL 
in 1873 and Janmall. in 1886 (see 1 Hag. Con., Ap)N3tidix, pp. 1,2; TIoiirinuoe, 
The Keturn of the Jews to England, jKinsim ; Lindas, //c/i>ario (1796), 1 Hog. 
(^on. 216, 217, n. ; lie De JVilton, I)e WtiUm v. Mordefurre, (1900j 2 Ch. 481, per 
HtiBLIWO, J., at pp. 489, 490). 

(/) yee title Aijknw, Vol. I., p. 308, and Ifonriqucs, The Jews and the 
English T*aw, pp. 83—06, 178 ; Anew. (1884), Tally’s JVacta d Register, Vol. I,, 

р. 4; Welle v. HVlumis (1897), 1 J.d. llaym. 282. 

(a) "nie principal Acte of Parliament referred to are the following: — Stat. 
(1723) 10 Ooo. 1, c. 4 (to explain aiiid amend the Act to oblige pers/ins 
refusing to take the oatns to register their names and real estates) ; stiit.* 
(1739) 13 Geo. 2, c. 7 ; stat. (1763) 26 Geo. 2, c. 26 ; stat. (1763) 26 
Geo. 2, 0 . 33; stat (1754) 27 Geo. 2, c. 1; Marriage Act^ 1823 (4 4, 

с. 76) ; Marriage Act, 1836 (6 6b 7 Will- 4, 0 . 86) ; Births and Deaths Hegistration 

Act, 16«8 (6 & 7 Will. 4, c. 88); Beligious Disabilities Act, 1846 (9 £ 10 Viot 
e. 69) ; Places of WJrship liegistration Act, T866 (IB & 19 Viot. o. 81) ; Liberty of 
Beligious Worship Act, 1 S66 (18 A 19 Viot c. 86) ; Marriage and Hegistratiou 
Act, 1866 (19 A 20 Viet c. 119) ; Jews Belief Act., lvS68 (21 22 Yict c. 49): 

stat (I860) 23 & 24 Viot c. 63; stat (1871) 34 A 35 Viet. 0 . 19; Factory and 
Workshop Act, 1878 (41 Viet. o. 16); Marriage Act, 1898 (61 & 62 Viet. c. 68) ; 
Factory and Workshop Act, 1901 (1 £dw. 7, c. 22); Marriage with Foreigners 
Act, 1906 (6 £dw. 7, o. 40). On the other hand, the provisions of the Chantable 
XHniatioiui Begistration Act, 1812 (62 Oeo« 3, c. 102), are declared not to extend 
to a^ funds applicable to ch^tabJe poipoees for the benefit of any persofis of 

Jewish nation, hut this is the oiuy nnstance of such an expression in oor 
ati^telaw. 


(A) On the otibuer hand, the Maitiage Acta expressly ezeimt Jewish mmOiiMgm 
bom their provisions and reeognm the r^ht of peraons pfolesBiiig the Jewieh 
rdigioii to contract and aole^iee marrii^ges acoorduig to their owh usages. 
61 ^ must l>e pn»ved in the same way as foreign laws are proved, and 

when proved wiU be enforced hy our oourte (Idndo v. JMtmtrio (1790), 1 Hag* 


Snev. e. 

Jem. 


Dissenters, 
not se(>aratc 
national Ity. 
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of tbe domieil expresely oonferB some spec^ privilege or exeiopfeloii 
apon tiiem (c). 

The Toleration Act of 1688 ((f)» which relieve^ diesenters frmn 
the penalties of the penal laws and legalised their religion, did 
not legalise the Jewish religion, for it was provided that neither 
the Act nor anything therein contained should extend or be eon* 
stmed to extend to give ^any benefit to any papist or any |>6r8on 
that should deny the doctrine of the Trinity as declared m the 
articles of the Church of England (s). The practice of the Jewish 
religion therefore remained extra legal and unprotected by the law, 
and in consequence an endowment established or a legacy bequeathed 
for Jewish religious purposes could not be sanctioned by the courts 
of law or equity and was liable to be directed to be applied ta other 
purposes (/). 

1696 . The Toleration Act was in 1846 extended to the Jews by 
the Religions Disabilities Act of that year, which provided that 
British subjects professing the Jewish religion should be subject to 
the same laws in respect to their schools, places for religious 
worship, education, and charitable purposes as Protestant dis- 
senters from the Church of England, inasmuch as the Acts of 
Toleration are liberally interpreted by the courts and oven held to 
be retrospective in their operation (g), Jewish religious endow- 
ments and trusts are now recognised and executed by the courts, 
provided that they can be brought within one of the four categories 
especially mentioned in this statute (h ) ; and persons who disturb the 


Con. 216 j QiMmnid v. Ihomer (1798), 1 Hag. Con. 324 ; Nathan v. Woof/ 
(1899), 16 T. I*. U. 250; Levy v. Solomon (1877), 26 W. It. 842, where it was 
held t^t, although the Jewish law recognises legitimation per aubsequem matrix 
mmiium, the ohiloron of a son bom before the marriage of their parents cannot 
share in a liequost by a Jewish testator of his rcRidiiary estate to the children of 
his sons and daughters ; Be De Wilton, Ih Wifieti v. Montejiore, [1900] 2 Ch. 
481, where it was held that persons professing the Jewish religion who are 
domiciled in England cannot contract a valid marriage which is permitted by 
Jewish but lorbidden by English law). 

fc) They were for along time after their return excluded from many civil and 
political rights by reason of the method of administering the oaths or the forms 
of the oaths, declarations, or tests which were impoi^ as conditions 

S reoedent for the exercise of such rights. It was at one time thought (hat the 
ews, because they were inhdels, wera perpetui inimici regie et reliponie, 
and as such had no better status than that of alien enemies during time of 
war — that is to say, that they were without civil rights of any kind w^t* 
soever ; but this doctrine, though laid down by Sir EnyrAUD Coxs, has long 
since been exploded; see CalHn^e Caee (1608), 7 Oo. Rep. 1, 17 a, 1, 17 b; Lilly's 
Practical Re^eter (1719), Vol. I., p 4 ; WeUe v. WHliame (1697), 1 Salk. 46 ; 
Omichund y. Barker (1745), Willes, 538 ; Henriques, The Jews and tihe Relish 
Law. 2 ^. 185^191. 

fd) 1 Will. & Mar. o. 18; see p. 811, ante, 

(•) 17 ; sinoe repealed by 53 Geo. 8, a 160, and the PromisBOTy Oaths 

Aol, 1811 (84 & 35 Viot o. 48). 

{/) Ba Owfa v. De Fam (1754), Amb. 228, where it was ordered by Lord 
HiJiftPWloxil that a sum of mowj loft by will for the maintenonoe of a ymiba^ 
or mshooi lor; daily reading the Jewish law and teaching ^ tenets of that hufh^ 
ihotild be appliea to the support cd a preacher at the Fo undling Hosphal, who 
was to lAstrwdhe children Wilder his chaige in the Ohrislaau leaaer. 

2itd ed. 228, n. ; B»%dford Charitp {Mattm ek.) (1819^ 

^ SVwf ( 1860 |, ^ BeaVr 
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scrvioftof ihafl 9 tiagagiuoaiibepuaiab«diiithtt«|Mi»wa 7 MtiMfi SMm*. 

bravl or interfere mth the w<»8hip m a dinroh or ohap4 Jotn. 
Aooordiiii^y, eme^ the year }846 &e Jewish leligioa hee so fitf ~~~ 
beeome one of tiie recognised religiona of the eonutiy tiut a eon* 
ditiou in a will or troet deed providing for the forfeitore of a 
beneficiary’s interest in a fnnd if he should forsaln ^e Jewish 
relijpcni or marry a person who does not profess that religion, is 
valid and will be enforced by the courts (£). , 

1597. By the Places of Worship Registration Act, 1856 a Bestotntton 
Jewish synagome may be certified in writin|| to the Beg^stiw- cftynHiosuw 
General of Births, Deaths, and Marriages, who will then register it in 
doe coarse. There is, however, no obligation to certify a synagogue, 
and sdeh a course is optional and not compulsory. The certification 
and subsequent registration of a building as a synagogue has, how* 
ever, many advant^es. A synagogue, if registered, but not other* 
wise, is exempt from uninvited interference by the Charity Com* 
missioners (m), and, if exclusively appropriated to public religious 
worship, from parochial and municipal rates (n). Moreover, it 
is doubtful whether a synagogue that has not been certified would 
be entitled to the benefits conferred by s. 2 of the Religious 
Disabilities Act, 1846 (o), and if it is not so entitled a gift or legacy 
to it would be void ; nor could contracts to hire seats in it be 
enforced, nor disturbers of its services punished. Furthermore, 
the minister of a synagogue which is not registered is not exempted ' 
from service upon a jury under the Juries Act, 1870 (p). 

1698. With the exception of this exemption from service on a jui^ etstna of 
the minister of a Jewish synagogue has no special privilege or status Jimiitl) 
by English law, aud the tenure of his office is regulated solely by "*™**®‘ 
the agreement or contract under which he holds his appointment. 

The secretary of a synagogue has statutory powers and duties as Sooratwy «( 
to the keeping of marrieige register books and the due registra- •yossosuc. 
tion of marriages between persons professing the Jewish religion 
under the provisions of the Births and Deaths l-ogistration Act, 

1886 (a), but be is not invested with such authority unless and until 
he has been certified in writing ta be the secretary of a synagogue 

(,■) As to brawling, 80 « p. 817, ante, 

(A) Bodmvn y. Halford (1879), 11 Oh. D. 959; see also Rt Fain v. 

[1908] 2 Oh. 607, 0. A. 

in IS & 19 Viot. a 81, s. 2. It hod prefioiuily been held that a B3magogua 
was not an onlawhu establislunent (Itrad y.’Simmm* (1818), 2 Stork. 858). As 
to registration of places of wondup generollr, see p. 817, ante. 

(ffi) See Chaiitable Trusts Act, 1863 (16 & 17 Tict o. 137), a 62; Places of 
Worship Bsgistration Act, 1866 (18 ft 19 Viet. & 81), a 9; and Charitable 
Trusts Act, 1869 (32 ft 33 Viot a 110). a 15. 

(n) See Poor Bate Ezemptbn Act 1833 (3 ft 4 Will. 4, o. 30); Highway Act 
18w (5 ft 6 WiU. 4, a 50), a. 27. As to the exemption of plsoea spp^riated 
to religious worship and the trustees or uii&istets of such plsoes from improve* 
swat rates and ohstgss, see notes (p) sad (}), p. 819, mte. 

(o) 9 ft 10 Viot. a 69. 

(p) 88 ft 84 met a 77. sohad. The, words of oxempbon being ** minifWa 
of any ooogregntion of Protsstsnt disaentets and of JswS Whow plsoo df.niMit* 
ing is duly legisteied, provided Uiey fbliow no secular aempniim efteigt 11^ of 
a acluxdstutar.” 

(a) 6 ft 7 VnU. 4, a 86, aa 30, 38, 86. 40, 42 e( yjj. 
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in Enginnd of persons professing the Jewish religion by the 
president for the time being of the London Committee of D^ntiesof 
the British Jews (i). In the year 1642 a congregfttion of Jews» with 
a reformed ritual under the title of the West London Congregation 
of British Jews, was established, and, acting on the advice of the 
Chief Babbi and other recognised Jewish ecclesiastical authorities, 
the president of the London Committee of Deputies of the British 
Jews refused to certify tlfe secretary of the new congregation under 
thij provisions of the Births and Deaths Registration Act of 1836. 
Accordingly, by the Marriage and Registration Act, 1856 (c), it is 
enacted that the secretary of the West London Synagogue of 
British Jpws, if certified in writing to the Registrar-General by 
twenty householders being members of that synagogue, shall be 
entitled to the same privileges as if he had been certified by the 
president of the London Committee of Deputies of the British Jews, 
and is also empowered himself to certify to the Registrar-General 
any person who is the secretary of a synagogue in connection with 
the West London Synagogue, if it has been established for not less 
than one year and comprises not less than twenty members who 
are householders. And a secretary thus certified is invested w'ith 
the power and duty of registering marriages under the Act (d). 

1599. Since the return of the Jews to England in the reign of 
Charles 11. it has been the custom of the courts, quite apart from 
any statutory enactments, to comply so far as possible with Jewish 
religious scruples; for instance, a Jew is and always has been 
allow^cd to bo sw^orn as a witness upon the Pentateuch instead of 
upon tlie New Testament (e), and arrangements have been made for 
cases in which Jews are parties or necessary witnesses not to bo 
taken upon a Saturday or other Jewish holiday (/), and a Jew has 
been excused from giving notice of dishonour of a bill of exchange 
on a Jewish holiday provided it is his custom to keep his place of 
buHinesH closed on such a day (//). 

Again, tbe Ballot Act, 187*2, enables voters ^‘of the Jewish 
persuasion,’' who object on religious grounds to mark the ballot 
paper on the Jewish Sabbath, to have, “ if the poll be taken on 
Saturday,” their votes recorded by the presiding officer in the same 

(f/) biriliH and I>oatli8 Po^stmtiou Act, 1836 (6 & 7 Will. 4, o. 86), b. 30. 
Tho London Oomiuittee of l)c(nitie8 of the British Jow8, which has loceived 
statutory roco^jnition under this Act, is more geiiorally known hy the shorter title 
of the Ikmrd of Deputies. It was founded about the tiiUe of tbe accession of 
George III., in the year 1760, ipdis tho representative body of the Jews in this 
country, to which every recognised synagogue in the British Empire is entitled 
to elect one^ more deputies, a general election being held every three years. 

fc) 39 & 20 Yict 0 , 119, 

Id) /btii., B. 22. ^ title Huhbaitd and Wivk. 

(e) Bohfky y. IxingBion (1668), 2 Keb. 314. An oath so taken is legal and 
binding at oommon law, and a witness so sworn, if he swear falsely, may be 
indicted and convicted of peijury r2 Hale, P. 0. 279 ; Omichund v. Barker 
(1745), Willes, 638). Moreover, the Oaths Act, 1838 (1 ft 2 Viot c. 105)» j^ovides 
that any pewn is bound by an oath provided it has been adminbtered in suoh 
form and with such ceremonies as he declares to be binding. See also the Oat^ 
Act, 1909C9Bdir.^c. 39). 

(/) jBsfW t. Warren (1677), 2 Mod. Eep. 271, 

(p) Linda v. Unewarth (1811)« 2 Owlp. 602. 
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way aa votes given by persons incapacitated by blindness or other ^eov. 6. 
physical cause* It should be observed that this privilege can be Jews, 
exercised by Jews only when the election takes place on a (Saturday, 
and not when ft takes place on any other Jewish festival or 
holiday (h). • 

1600. An oath should be administered to a Jew in the same form Admtatotnu 

as is used in swearing a Christian, save where a testament is used tion of oath, 

the Old Testament is to be used instead of the New Testament (i). 

1601. Except under the Factories and Workshops Acta, there is other rights 
no expressed provision exempting Jews from the ordinances against 
Sunday labour (A). A Jew mayhold an advowson and t^je right of 
presentation to a church or ecclesiastical benefice, hut he must of 

course present a duly qualified person (f). If, however, he holds 
an office in the gift of the Crown to which a right of presentation 
to any ecclesiastical benefice is attached, such right devolves and 
is to be exercised by the Archbishop of Canterbury for the time 
being (w). Nor may a Jew, under penalty of being guilty of a high 
misdemeanour and disabled from holding any office under the Crown, 
directly or indirectly advise the Crown concerning the appointment 
to or disposal of any office or preferment in the Church of England 
or in the Church of Scotland (w). 

With these exceptions, Jews are on precisely the same footing 
in regard to political rights as their Christian fellow-subjects (o). • 

1602. The English law expressly recognises marriages solemnised Marriogei. 

according to the usages of the Jews (p). * 


(h) Ballot Act, 1872 W A. 30 Viet. c. 33), Sc-bod. I., r. 20. titlo I'b.KirriONB. 
(t) See Oaths Act, 19011 (9 Edw. 7, c. 39V a 2. and title Evioknok. 

(Ar) Goldstein V. Vaughan, [1897] 1 Cl. B. 649; and titlew Timr ; FACroHiES 
AND Shops. 

(A Mirelutuse v. JReniieJl (1833), 7 Bli, (w. S.) 241, 322, H. Ij, 

( 7 ft) Jews Belief Act, 1868 (21 A 22 Viet, a 49>, b. 4. 

(a) Jhid., 8. 4. also title Constitutionai. JjAW, Vui VI., p. 304. 

(o) Ibid., 8. 3, is rcj)efiled by the Fromissory Oaths Act, iSTl (34 & 36 Viet, 

c. 48); see, j^nerally, Ileuriques, The Jews and the English Law, pp. 194, 196, 
201 — 263. ft would bo unconstitutional for a Jew to !>♦> a}>pointed Lord Chan- 
cellor; see titlo Constitution a.l. IjAW, Vol. VII., p. 60. • 

(p) See fltat (1763) 26 Goo. 2, o. 33. re}>eale(l by sbit. (1764) 27 Goo. 2, c. 1 ; 
Marriage Act, 1823 (4 Geo. 4, c. 76) ; Marriage Act, 1836 (6 & 7 Will, 4, c. 86) ; 
Marriage and Begistration Act, 1866 (19 4b 20 Viet. c. 119) ; Marriage Aot, 1898 
(61 A 62 Viet. c. 68) ; Marriage with Foreigners Act, 1906 (6 Edw. 7, c. 40) ; 
Ltindo ▼. Btiisario (r795), 1 Hag. Con. 216 ; Goldsmid v. Hrtrmer (1798), 1 Hag. 
Con. 324 ; Jones w. RohiMon (1816), 2 Philliin. 286; He De Wilton, Ds WtUon v 
Mantefiore, [1900J 2 Ch. 481. See also note (6), p. 826, ants. 
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The Irish Story-Tellers 


T he territorial classification of the authors represented in this 
Library results in the present volume starting off with three 
of the most famous names in English literature, none of which 
might immediately occur to the mind in thinking of " llie Irish Story- 
Tellers.” And, of course, if we omit the Gaehc school, Irish literature 
is essentially a part of Enghsh hterature: there is no Irish short 
story as distinct from the English short story. A considerable propor- 
tion of the tales in the following pages will be found to have no 
assoaation whatever with scenes of Irish life, although they contain 
a very interesting collection of short fictions which are both the work 
of Insh authors and inspired by Irish hfe and character. 

In assoriation with Addison the name of Richard Steele (1672- 
Z729) takes us back to one of the most memorable periods of English 
letters. In those early years of the eighteenth century the ^ort 
story was still a somewhat elusive and undeveloped literary form : 
it was the great day of the essay. Such fictions as _ 

Steele wrote are therefore examples of the transition stage ***** 
from the essay to the tale, and may be described as essay-stories. 
” Inkle and Yarico,”<one^^ the best examples of these, is the artistic 
expansion of an anecdote, told with a subtle charm of simplicity 
which hfts it out of the journalism of the day into the realm of endur- 
ing things. It has a further claim to inclusion here, as stated by its 
author, in that it is the counterpart to the classic story "The Widow 
of Ephesus ” (see Volume i). In " Sir Roger de Coverley's Wooing ” 
hre ^^t the fragrance of a vanished day and find the dnort story as 
a vehicle for the portrayhl of character already adequate in form even 
though the method is still that of the essay. 

nS an illustration of the triumph of style over matter, no more 
/V delightful piece could be quoted than " The Story of Le 
Fevre ” by Lan^ce Sterne (1713-1768). i This, of course, is one of 
those few exceptions in the Library where a ^hort complete 
tale has been diosen from a long work qI fiction, '^The * **** 
Story of Le Fevre” being culled from ^‘Tristram Shandy." It 
contains a minimum of indctent, but what a world of kindly nature 

^01,. XI I B 
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stands revealed in the reading of these half-dozen pages ! They 
recall curiously to the present writer somethii^ of the emotional 
satisfaction with which he first read Pierre Loti's wonderful description 
of Sylvestre’s leave-taldng, in " P^cheur d'Islande," an incident of 
the most ordinary kind, which by the sheer genius of the author’s 
Uteraiy treatment is transmuted into a triumph of art. 

Oliver Goldsmith (1728-1774), who was bom just a year before 
Sir Richard Steele died, is yet another of the great wnters of the 
past whose works provide us with specimens of the essay-story. 

Entirely typical of this is “ The Story of the Man in Black,” 
ooidBmitb presenting in the form of a brief fiction a philosophic view 
^of life that is tinged with cynicism but must be accepted as a true 
' "commentary on human hypocrisy. "The Soldier's Story,” by the 
same author, is not a short story at all in the strict modem sense, 
but comes very near to being a picaresque " novel in a nutshell.” It 
is a wonderfully compressed narrative of vagabond life, valuable as 
a picture of the times and pathetic in its simplicity ; reasons which 
have been held sufficient to justify its inclusion m this collection. 
Another form of early short story is also taken from the works of 
Goldsmith, who in " Alcander and Septimius ” provides an example 
of the apologue notable for a certain classic stiffness but also for charm 
of style and some ingenuity of plot. 

O NE of the classic writers of Ireland is Maria Edgeworth (1767- 
1849), yet though her name is associated with numerous short 
* stories it is found on critical analysis of these that few of them possess 
the qualities necessary for admission to such an assembly as the 
present, whUe those that do have suffered from the 
E^worth prolixity of their time. From her children's stories, 
however, one is selected that must be familiar to many 
readers. Somewhat naive both in plot and telling, " The Purple Jar 
has a charm of childish days which marks it out for memory. ^VTien 
we turn to “ The City of Demons ” we touch the work of a very 
remarkable Irishman whose name was at one time familiar to English 
readers by reason of its association with Blackwood’s and Fraser’s. 

William Maginn, who was bom in Cork, 1793, and died 
in London, August 20, 1842, was one of the most variously 
gifted of Irishmen and seemed to possess every quality 
except the ability to order his own affairs wisely, resembling in mis his 
more famous countryman. Goldsmith, In " The City of Demons " 
Maginn is also bent upon the apologue, but this time it is of the Eastern 
t3q)e, dways the more acceptable, and with great skill he has caught the 
quaintness of the oriental manner. 

T here is a complete change both of ^irit and atmo^here in the 
next story of our soies, " Frank Kennedy ” by W. Hamilton 
Maxwell (1794-1850). Here we have an admirabfy con- 
structed short story in the historical maimer. Maxwdl 
was probablj' the first of our writers to develop the 
military novel, v^ch in the hands of James Grant became so widely 
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popular. ^ His " Stories of Waterloo,” from which " Frank Kennedy ” 
u taken, is a work that has been curiously neglected by the reprinters 
of our standard authors, who have found ready audiences for much 
matter of far less literary and historic value. With Samuel Lover 
(i;r97-i868) we arrive at an author, who is Irish of the Irish. AH his 
writings were aimed at expressing Irish character in an Irish way, 
and immensely popular though he was as recently as _ 
thirty or forty years ago, much that he wrote now seems 
to belong to a very remote day. Humour is a quality curiously apt 
to go out of fashion unless it be entirely of the mind. Lover's story 
of ” The Gridiron ” is just a good old Irish anecdote told in a rollick- 
ing manner remirascent of '^Handy Andy,” and the humour of if"* 
happens to be quite fresh, in which it differs from most of his other 
short stories. Here one might have expected an example from 
William Carleton, whose tales of the Irish peasantry used to be so 
popular ; but Careful examination of his work has failed to discover 
an ex^ple suitable for inclusion, as they lack both invention and 
narrative art, and are told with unnecessary circumlocution. There 
is movement and literary grace, however, in “ The Story „ 

of Genevieve ” by Mrs^^ Anna Jameson (1797-1860), whose 

” Ch^acters of Shake^eare's Women '* is still a popular 
classic. This is an old-fashioned romantic fiction and not the less 
charming on that account, but the author was evidently distrustful 
of her power to illustrate movement by dialogue, in which the real ^ 
art of tli«; short story abides. There is the true Irish flavour in 
" Daniel O’Rourke,” the first of two excellent stories by Crofton 
Croker (1798-1854), famous as a folklorist and author of _ , 

" Fairy Legends and Traditions of the South of Ireland.” 

The Quarterly said aptly of " Daniel O’Rourke ” : " It is a fine Dutch 
picture of nightmare ; rivalling in its way the sublimed vision of 
Bums.” Cfoker’s other story, ” The Lady of Gollerus," is a fairy 
tale of sorts, racy of the Irish fisher folk, and might well have served 
as germ of the idea which Mr. H. G. Wells used with so much humour 
and ingenuity in " The Lady from thq Sea.” 


an author of considerable popularity in the days of the ” Annuals ” 
^ w^ John Banim (1798-1842), whose " Tales of the O’Hara 
Family ” had quite a vogue. TTie two examples of his work here are 
^osen almost as much for their historical value as for their literary 
^al^es. ” *^6 Stolen Sheep ” is a good straightforward tale of 
the hungry times in Ireland, and has both atmosphere 
Md movement; while "The Churchyard Watch,” though 
it cannot be considered an artistic success, is historically 
import^t, and^ from the literary point of view interesting 
as realising a rituation full of tragic possibilities which, in the hands 
of a more skilled^ or indeed amr present day story-writer, could be 
^vdoped irith thnlling effect. Gerald Griffin (1803—1846) was a young 
Inshmmi of much literary promise, whose story " The Collegians ^ 
has still a certain popularity as the " Colleen Bawn.” " The Dilemma 
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of Phadrig," an excellent peasant tale, is the best example of Griffin's 
work in the short story. The fairy doctor plaw the part of the 
Medicine Man of the savages, and the way out of the situation realised 
by the story-teller is of a piece with the superstition of the times in 
which it wa« written. " A Hero Worshipper " by Charles James 
Lever (1809-1872) introduces one of the most notable fibres among 
modem Irish authors. Lever's famous stones, such as 
“ Harry Lorrequer," “ Charles O'Malley," and half a-dosen 
others which the reader will readily remember, did in many ways for 
Ireland what the Waverley Novels did for Scotland. Lever was one 
of the great novelists in his splendid virility, his breadth of view, 
his rich imagination, and the vigour of his style. He belonged to the 
grand school of novel writers that flourished in mid-Victorian days and 
the tradition of which is being maintained by none of our contempo- 
rary writers. " A Hero Worshipper " is selected from his volume 
" Cornelius O’Dowd," which consists chiefly of stories and sketches 
originally contributed to Blackwood’s, and in this we have the real 
stuff : clever characterisation, brisk and confident narrative, rich 
humour. 

I N the middle years of last century and particularly among Irish 
and Scottish' writers ghost stories and tales of the supernatural 
were so frequently forthcoming that there must have been a wide 
demand for them. Among the Irish writers who penned many tales 
- _ of the supernatural was the novelist Sheridan Le Fanu 
(1814-1873), and he fortunately combined with an ability 
to thrill his readers an admirable sense of humour, both qualities 
being well illustrated in " The Ghost and the Bone-Setter.” Canon 
Sheehan (1852-1913) never had any considerable popularity 
among English readers, but his name and works are treasured 
among his countrymen and co-religionists, and “A Thorough 
Gentleman ” will show that he could tell an interesting story and 
display at the same time a certain sardonic wit. In Mr. Frankfort 
FrMikfort touch our own day for the first time. 

Hoon most popular of modern authors, Mr. Moore is 

a good Iri^man who has written tales of many lands 
and different times, but has always seemed to move with most 
confident step in the gallant days of the seventeenth and eighteenth 
centuries. " The Comedy of the Old Love " is ts^pical of Mr. Moore's 
very distinguished gifts of story-telling. And what a piece of perfect 
beauty in the realm of the-fairy story is " The Birthday of the Ipfanta ” 
from Oscar Wilde’s " House of Pomegranates.” " Maureen's Fair- 
ing," by Jane Barlow, is a good example of that delightful writer's 
Xathuiae which was always ^entially Irish in inspiration 

and in manner, Mrs. Hinkson (Katharine T3nian, b. 
1861), on the other hand, is an Irish novelist of vride and 
established popularity, who most usually seete her scenes aiui 
characters elsewhere man in her native land. Her two stories here 
reprinted, " At the Spotted Lamb " and " The Meeting in the 
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library/’ are hapi»ly contrasted, the one bdng touched with romance 
and g^ety and the other awakening deeper emotions. ^'Richard 
Dehan ” [b. 1864) is another brilliant novelist of Irish 
origin who has drawn but little upon her native land for 
the scenes and characters of her books. ” Richard 
Dehan ” had written much and well in the way of the short story 
long before winning fame as a “ full-length " novelist, and *' A Nursery 
Tea,” for invention, characterisation, and smoothness of form, is 
probably as good a short story of its len^h as one could find. Mr. 
Shan Bullock (6. 1865) is an admirable Irish writer who 
has gone back to the scenes of his youth for most of his 
tales, and is probably discovered at his best in such 
examples as the two from " Ring o’ Rushes ” included in this volume. 
Frank Mathew (i. 1865) also seeks to interpret Irish life and character 
in the same way, and it would be difficult to find other „ .. 
two such perfect idylls of Ireland as ” The Reverend 
Peter Flannery” and “The Connemara Miracle,” selected from his 
delightful book “ At the Rising of the Moon.” 

N O living writer, of course, has done more to revivify in Ireland a 
sense of the old national things than her most eminent liv ing 
poet, Mr. W. B. Yeats (6. 1865). Chiefly in the theatre he has sought 
to effect that national literary revival which others have _ _ 
been quick to turn to political ends. " The Twisting of 
the Rope,” which is selected from his “ Tales of Red 
Hanrahan,” is a poet's way of telling an old folk story, and very 
charm-ng and characteristic it must be pronounced. It is rather in 
favour of our territorial classification that Mrs. Agnes Castle, 
whom we usually think of as part author with her husband, Egerton 
Castle, of the daintiest " costume ” romances set in old 
English scenes, should appear, when bracketed with her 
fellow-countrymen in this volume, as the author of an 
essentially Irish and very beautiful and moving short story. Seumas 
MacManus, of course, is Irish to the core in ail his writings, and has 
confined himself to the telling of tales of his native countiyside. 
He could not have done better, his gifts for this particular and 
desirable work are high, and if he has not won, or tried to win, a wide 
audience in the other British Isles for his tales of Irish peasantry, he 
has achieved both fame and popularity with the much wider reading 
public of the United States. The Bewitched Fiddle,” de- „ 
lightfully told as it is and full of humour, is probably 

which its author heard in his boyhood, 
^d l^e Resurrection 01 Dinny O’Dowd,” so admirably narrated, 
has no doubt germinated from some popular local story of the people, 
A pure work of the imagination and a short story of true 
traderness and real beauty is the late Mrs. Shorter’s “ Pris- 
d^. Dora Sigerson Shorter was one of the sweetest singers 
of Ireland and a lady who bunied with the intensest en- 
thusiasm for all things Irish. In her all too short life she won a 
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measure of fame with her poetry which will endure and grow, for she 
had vision and music, and perhaps the attraction of her poetry has a 
little obscured her remarkable work in prose, of which "^The Father 
Confessor and Other Stories ” is sufficient to mark the writer out from 
the ordinary ruck of story-tellers. It is from that volume that the 
beautiful story of " Priscilla ” is reprinted. 


P ROBABLY no popular writers of our time are more representative 
of their native country in the mind of the reading public than 
the two gifted Irish ladies who have added so considerably to the 
gaiety of our literature under the style of " E. CE. Somerville and 
Martin Ross.” " The Experiences of an Irish R. M. ” is 
modern classics of humour and the life joyous. 
All the writings of these admirable literary partners are 
informed with the best of high spirits and a fresh and lively 
wit. ” Martin Ross ” yyas the pen-name of Miss Violet Florence 
Martin, who died in December 1915, and whose biography has been 


so sympathetically written by her surviving colleague. The House 
of Fahy ” illustrates their delightful art at its best, and to the few 


who are unacquainted with their work it is a certain appetiser for 
more, while to those who are familiar with it the story will stand a 
second or a third or even a fourth reading, which is the real " acid 


test of merit. In a totally different way from these gay chroniclers 
of one of the most fascinating aspects of Irish country 
Daidel jife, Mr. Daniel Corkery, an Irish writer of more recent 
^ reputation, is equally interpretative of his native land. 
The greyer thing^ of Ireland, the shadowed lives of its poorer classes, 
have found in him an exponent whose art is entirely admirable and 
whose S5unpathy is profound. Humour of the deepier sort, of course, 
is by no means absent even from the tragic side of Irish life, and 
there is a pleasant touch of it in ” The Breath of life,” but " The 
Child Saint ” is of sentiment all compact. Each is a perfect study 
in its way and representative of Mr. Corkery's very fine work, '' A 
Munster Twilight.” There is nothing at all that is Irish in the very 
remarkable work of Lord Dunsany unless it be the wonderful imagina- 
tive {qualities of his tales. He holds a place in our later literature 
that is unique, and he is a master of the most beautiful and 
sensuous style. One reads his books as much for their manner as for 
their matter, and the least thing that he has written has 
distinction : he is essentiaUy an artist in words. Lord 
Dunsany’s effects are all achieved with an ideal economy of de- 
scription, and yet there is no touch that seems lacking to the com- 
pleteness of the picture he sets out to paint. The group of selections 
from his various writings here given will serve well to show the wide 


range of his imagination from the weird fancy of " Mallington Moor " 
and the sardonic humour of " Coronation of Mr. Thomas Shap ” to the 
biting satire of " The Hen,” 


J. A. H. 
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THE STORY OF INKLE AND YARICO 

RIETTA is visited by all persons of both sexes, who have any 
ZA pretence to wit and gallantry. She is in that time of life 
jL which is neither affected with the follies of youth, nor in- 
firmities of age ; and her conversation is so mixed with gaiety and 
prudence, that she is agreeable both to the young and the old. Her 
behaviour is very frank, without being in flhe least blamable : and 
as she is out of the track of any amorous or ambitious pursuits of her 
own, her visitants entertain her with accounts of themselves very 
freely, whether they concern their passions or thdr interests. I made 
her a visit this afternoon, having»been formerly introduced to the 
honour of her acquaintance by my friend WiU Honeycomb, who has 
prevailed upon her to admit me sometimes into her assembly, as a 
civil inoffensive man. I found her accompanied with one person only, 
a commonplace talker, who, upon my entrance, arose, and after a 
very slight civility sat down again ; then, turning to Arietta, pursued 
his discourse, which I found was upon the old topic of constancy in 
love. He went on with great facility in repeating what he talks every 
day of his life ; and with the ornaments of insignificant laughs and 
gestures, enforced his arguments by quotations out of pla3rs and songs, 
which allude to the perjuries of the fair, and the general levity of women. 
Methought he strove to shine more than ordinarily in his talkative way, 
that he might insult my silence, and distinguish himself before a 
woman of Arietta's taste and imderstanding. She had often an in- 
cUnatiou to interrupt him, but could find no opportimity, till the larum 
ceased of itself, which it did not till he had repeated and murdered the 
celebrated story of the Ephesian Matron. 

Arietta seemed to regard this piece of raillery as an outrage done to 
her sex ; as indeed' 1 have always observed that women, whether out 
of a nicer regard to their honour, or what other reason I cannot tell, 
are more sensibly touched with those general aspersions which are 
cast upon their sex, than men are by what is said of theirs. 

7 
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When she had a httle recovered herself from the serious anger she 
was in, she replied in the following manner : 

“ Sir, when 1 consider how pei^ectly new all you have said on this 
subject is, and that the story you have given us is not quite two 
thousand years old, I cannot but think it a piece of presumption to dis- 
pute it with you ; but your quotations put me in mind of the fable of 
the lion and the man. The man walking with that noble animal, showed 
him, in the ostentation of human superiority, a sign of a man killing 
a lion. Upon which, the lion said very justly, ' We lions arc none of 
us painters, else we could show a hundred men killed by lions for one 
lion killed by a man.' You men are writers, and can represent us 
women as unbecoming as you please in your works, while we are unable 
to return the injury. You have twice or thrice observed in your 
discourse that h3rpocrisy is the very foundation of our education ; and 
that an ability to dissemble om* affections is a professed part of our 
breeding. These and such other reflections are sprinkled up and down 
the writings of all ages by authors, who leave behind them memorials 
of their resentment against the scorn of particular women, in invectives 
against the whole sex. Such a writer, I doubt not, was the celebrated 
Petronius, who invented the pleasant aggravations of the frailty of the 
Ephesian lady ; but when we consider this question between the 
sexes, which has been either a point of dispute or raillery ever since 
there were men and women, let us take facts from plain people, and 
from such as have not either ambition or capacity to embellish thdr 
narrations with any beauties of imagination. 1 was the other day 
amusing myself with Ligon’s Account of Barbadoes ; and, in answer 
to your well-wrought tale, I will give you (as it dwells upon my memory) 
out of that honest traveller, in his fifty-fifth page, the history of Inkle 
and Yarico. 

“ ‘ Mr. Thomas Inkle, of London, aged twenty years, embarked 
in the Downs, on the good ship called the Achilles, bound for the West 
Indies, on the i6th of June, 1647, in order to improve his fortune by 
trade and merchandise. Our adventurer was the third son of an 
eminent citizen, who had taken particular care to instil intp his mind 
an early love of gain, by making him a perfect master of numbers, and 
consequently giving him a quick view of loss and advantage, and 
preventing the natural imptdses of his passions by prepossesdon to- 
wards his interests. With a mind thus turned, yoimg Inkle had a 
person every way agreeable, a ruddy vigour in his countenance, strength 
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in his limbs, ynth ringlets of fair hair loosely flowing on his shoulders. 
It happoied, in the coarse of the voyage, that the AchiUes, in some 
distress, put into a creek on the main of America, in search of provisims. 
The youth, who is the hero of my story, among others went on shore 
on tUs occasion. From their first landing they were observed by a 
party of Indians, who hid themselves in the woods for that purpose. 
The English unadvisedly marched a great distance from the shore 
into the country, and were intercepted by the natives, who slew the 
greatest number of them. Our adventurer escaped among others, by 
flying into a forest. Upon his coming into a remote and pathless 
part of the wood, he threw himself, tired and breathless, on a little 
hillock, when an Indian maid rushed from a thicket behind him. After 
the first surprise they appeared mutually agreeable to each other. 
If the Etiropean was higMy charmed with tlie Umbs, features, and 
wild graces of the naked American ; the American was no less taken 
with the dress, complexion, and shape of an European, covered from 
head to foot. The Indian grew inunediately enamoured of him, and 
consequently solicitous for his preservation. She therefore conveyed 
him to a cave, where she gave him a delicious repast of fruits, and led 
him to a stream to slake his thirst. In the midst of these good offices, 
she would sometimes play with his hair, and delight in the opposition 
of its colour to that of her fingers : then open his bosom, then laugh at 
him for covering it. She was, it seems, a person of distinction, for slie 
every day came to him in a different dress, of the most beautiful shells, 
bugles,* and bredes.® She likewise brought him a great many spoils, 
which her other lovers had presented to her, so that his cave was richly 
adorned with all the spotted skins of beasts, and most party-coloured 
feathers of fowls, which that world afforded. To make his confinement 
more tolerable, she would carry him in the dusk of the evening, or by 
the favour of moonlight, to imfreqhented groves and solitudes, and 
show him where to lie down in safety, and sleep amidst the falls of 
waters and melody of nightingales. Her part was to watch and hold 
him awake in her arms, for fear of her coimtrymen, and wake him on 
occasions to consult his safety. In this manner did the lovers pass 
away their time, till they had learned a language of their own, in which 
the vo}rager communicated to his mistress how happy he ^otild be to 
have her in his country, where she should be clothed in ^ch silks as 
his waistcoat was made of, and be carried in houses drawn by horses, 
* Beads. ■ Braids. 
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without being exposed to wind or weather. All this he promised her 
the enjo3mient of, without such fears and alarms as they were there 
torment^ with. In this tender correspondence these lovers lived 
for several months, when Yarico, instructed by her lover, discovered 
a vessel on the coast, to which she made signals ; and in the night, with 
the utmost joy and satisfaction, accompanied him to a ship’s crew pf 
his countrymen bound to Barbadoes, When a vessel from the main 
arrives in that island, it seems the planters come down to the shore, 
where there is an immediate market of the Indians and other slaves, as 
with us of horses and oxen, 

" ‘ To be short, Mr, Thomas Inkle, now coming into English terri- 
tories, began seriously to reflect upon his loss of time, and to weigh 
with himself how many days’ interest of his money he had lost during 
his stay with Yarico, This thought made the young man very pensive, 
and careful what account he should be able to give his friends of his 
voyage. Upon which consideration, the prudent and frugal young 
man sold Yarico to a Barbadian merchant ; notwithstanding that 
the poor girl, to incline him to commiserate her condition, told him that 
she was with child by him : but he only made use of that information 
to rise in his demands upon the purchaser,' " 

I was so touched with this story (which I think should be always a 
counterpart to the Ephesian Matron) that I left the room with tears in 
my eyes, which a woman of Arietta’s good sense did, I am sure, take 
for greater applause than any comphments I could make her. 


Sm ROGER DE COVERLEY’S WOOING 

Sib Richabd Stszxe 

T he first of our society is a gentleman of Worcestershire, of 
ancient descent, a baronet, his name Sir Roger de Coverley. 
His great grandfather was inventor of that famous cotmtry- 
dance which is called after him. All who know that shire are very weQ 
acquainted with the parts and merits of Sir Roger. He is a gentleman 
that is very singular in his behaviour, but his singularities proceed 
from his good sense, and are contradictions to the manners of the 
world only as he thinks the world is in the wrong. However, this 
humour creates him no enemies, for he does nothing with sourness or 
obstinacy ; and his being unconfined to modes and forms makes him 
but the readier and more capable to please and obhge all who know 
him. ^hen he is in town he lives in Soho Square. 

It is said, he keeps himself a bachelor by reason he was crossed in 
love by a perverse beautiful widow of the next county to him. Before 
this disappointment. Sir Roger was what you call a fine gentleman, had 
often supped with my lord Rochester and Sir George Etherege, fought 
a duel upon his first coming to town, and kicked BtiUy Dawson in a 
public coffee-house for calling him yoxmgster. But ^being ill-used by 
the above-mentioned widow, he was very serious for a year and a half ; 
and though, his temper being naturally jovial, he at last got over it, 
he grew careless of himself and never dressed afterwards ; he continues 
to wear a coat and doublet of the same cut that were in fashion at the 
time of his repulse, which, in his mepry humours, he tells us, had been 
in and out twelve times dnce he first wore it. . . . 

He is now in his fifty-sixth year, cheerful, gay, and hearty, keeps a 
good house in both town and country ; a great lover of mankind ; 
but there is such a mirthful cast in his behaviour, that, he is rather 
beloved than esteemed. His tenants grow rich, his servants look 
satisfied, all the young women profess love to him, and the young men 
are glad of his company. When he comes into a hou% he calls the 
servants by their names, and talks all the way upstairs to a visit. I 
must not omit that Sir Roger is a justice of the Quorum ; that he fills 

II 
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the chair at a quarter-session with great abilities, and three months 
ago gained universal applause by explaining a passage in the game- 
act. . . . 

I mentioned a great afiliction which my friend Sir Roger had met 
with in his youth ; which was no less than a disappointment in love. 
It happened this evening that we fell into a very pleasing walk at a 
distance from his house. As soon as we came into it, 

" It is," quoth the good old man, looking round him with a smile, 
" vecy hard that any part of my land should be settled upon one who 
has used me so iU as the perverse widow did ; and yet I am sure I could 
not see a sprig of any bough of this wli^le walk of trees, but I should 
reflect upon her and her severity. She has certainly the finest hand of 
any woman in the world. You are to know this was the place wherein 
I used to muse upon her ; ^d by that custom I can never come into it, 
but the same tender sentiments revive in my mind, as if I had actually 
walked with that beautiful creature under these shades. I have been 
fool enough to carve her name on the bark of several of these trees ; so 
unhappy is the condition of men in love, to attempt the removing of 
their passion by the methods which serve only to imprint it deeper. 
She has certainly the finest hand of any woman in the world." 

Here followed a profound silence, and I was not displeased to observe 
my friend falling so naturally into a discourse, which I had ever before 
taken notice he industriously avoided. After a very long pause he 
entered upon an account of this great circumstance in his life, with an 
air which 1 thou^fift raised my idea of him above what I had ever had 
before ; and gave me the picture of that cheerful mind of his before it 
received that stroke which has ever since affected his words and actions. 
But he went on as follows : 

" I came to my estate in my twenty-second year, and resolved to 
follow the steps of the most worthy of my ancestors who have inhabited 
this spot of earth before me, in all the methods of hospitality and good 
neighbourhood, for fhe sake of my fame ; and in coimtry sports and 
recreations, for the sake of my health. In my twenty-third year I 
was obliged to serve as sheriff of the county ; and in my servants, 
officers, and whole equipage, indulged the pleasure of a yormg man 
(who did not think ill of his own person) in taking that public occasion 
of showing my figure and behaviour to advantage. 

“ You may easily imagine to yoursdf what appearance I made, 
who am pretty tall, rid[e] well, and was very well dressed, at the head of 
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a whcde county, with music before me, a feather in my hat, and my horse 
wdU bitted. 1 can assure you 1 was not a little pleased with the kind 
looks and glances I had from all the balconies and windows as I rode 
to the hall where the assizes were held. But when I came there, a 
beautiful creature in a widow's habit sat in court to hear the event of 
a cause concerning her dower. This commanding creature (who was 
bom for destruction of all who behold her) put on such a resignation 
in her countenance, and bore the whispers of all around the court with 
such a pretty uneasiness, I warrant you, and then recovered herself 
from one eye to another, till she was perfectly confused by meeting 
something so wistful in all she encountered, that at last, with a murrain 
to her, she cast her bewitching eye upon me. I no sooner met it, but 
I ^wed Uke a great surprised booby ; and knowing her cause to be 
the first which came on, I cried like a captivated calf as I was, 

" ‘ Make way for the defendant's witnesses.' 

“ This sudden partiality made all the county immediately see the 
sher iff also was become a slave to the fine widow. During the time her 
cause was upon trial she behaved herself, I warrant you, with such a 
deep attention to her business, took opportunities to have little billets 
handed to her counsel, then would be in such a pretty confusion, 
occasioned, you must know, by acting before so much company, that 
not onlj' I but the whole court was prejudiced in her favour ; and all 
that the next heir to her husband had to urge was thought so groundless 
and frivolous, that when it came to her counsel to reply, there was not 
half so much said as every one besides in the court thought he could 
have urged to her advantage. 

" You must understand, sir, this perverse woman is one of those 
unaccountable creatures that secretly rejoice in the admiration of 
men, but indulge themselves in no further consequences. Hence it 
is that she has ever had a train of admirers, and she removes from her 
slaves in town to those in the country, according to the seasons of the 
year. She is a reading lady, and far gone in the pleasures of friendship ; 
she is alwa}^ accompanied by a confidant, who is witness to her daily 
protestations against our sex, and consequently a bar to her first steps 
towards love, upon the strength of her own maxims and declarations. 

“ Hw ever, I must needs say this accomplished mistress of mine 
has distinguished me above the rest, and has been known to declare 
Sir Roger de Coverlcy was the tamest and most human of all the 
brutes in the country. I was told she said so by one who thought he 
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rallied me ; but upon the strength of this slender encouragement, of 
being thought least detestable, I made new liveries, new-paired my 
coach-horses, sent them all to town to be bitted, and taught to throw 
their legs well, and move all together, before I pretended to cross the 
country and wait upon her. 

“ As soon as I thought my retinue suitable to the character of my 
fortune and youth, I set out from hence 'to make my addresses. The 
particular skill of this lady has ever been to inflame your wishes, and 
yet command respect. To make her mistress of this art, she has a 
greater share of knowledge, wit, and good sense, than is usual, even 
among men of merit. Then she is beautiful beyond the race of women. 
If you won't let her go on with a certain artifice with her eyes and the 
skill of beauty, she will arm herself with her real charms, and strike 
you with admiration instead of desire. It is certain that if you were 
to behold the whole woman, there is that dignity in her aspect, that 
composure in her motion, that complacency in her manner, that if her 
form makes you hope, her merit makes you fear. But then again, 
she is such a desperate scholar, that no coimtry-gentleman can approach 
her without being a jest. 

“ As I was going to tell you, when I came to her house I was ad- 
mitted to her presence with great civility ; at the same time she 
placed herself to be first seen by me in such an attitude as I think you 
call the posture of a picture, that she discovered new charms, and I 
at last came towards her with such an awe as made me speechless. 
This slie no sooner observed but she made her advantage of it, and 
began a discourse to me concerning love and honour, as they both are 
followed by pretenders, and the real votaries to them. When she had 
discussed these points in a discourse, which I verily believe was as 
learned as the best philosopher in Europe could possibly make, she 
asked me whether she was so happy as to fall in with my sentiments on 
these important particulars. Her confidant sat by her, and upon 
my being in the last confusion and silence, this malicious aid of hers, 
turning to her, sa}^, ‘ I am very glad to observe Sir Roger pauses upon 
this subject, and seem^ resolved to deliver all his sentiments upon the 
matter when he pleases to speak.’ ^They both kept their countenances, 
ap4 I meditating how to behave before such 

profound casuists, I rose up and took my leave. 

" Chance has since that time thrown me very often in her way, 
and she as often has directed a discourse to me which I do not und^- 
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stand. This barbarity has kept me ever at a distance from the most 
beautiful object my eyes ever TOheld. It is thus also she deals vdth all 
mankind, and you must make love to her, as 3 n)u would conquer the 
Sphinx, by posing her. But were she like other women, and that there 
were any taking to her, how constant must the pleasure of that man 

be who could converse with a creature 

“ But after all, you may be sure her heart is fixed on some one or 
other ; and yet I have been credibly informed ; but who can believe 
half that is said I After she had done speaking to me, she put her 
hand to her bosom, and adjusted her tucker. Then she cast her eyes 
a little down upon my beholding her too earnestly. They say she 
sings excellently : her voice in her ordinary speech has something in 
it inexpressibly sweet. You must know I dined with her at a public 
table the day after I first saw her, and she helped me to some tansy in 
the eye of all the gentlemen in the coimtry : she has certainly the 
finest hand of any woman in the world. I can assure you, sir, were you 
to behold her, you would be in the same condition ; for as her speech is 
music her form is angelic. But I find I grow irregular while I am talk- 
ing of her ; but indeed it would be stupidity to be unconcerned at such 
perfection. Oh the excellent creature, she is as inimitable to all women 
as she is inaccessible to all men.*' 

I found my friend begin to rave, and insensibly led him towards the 
house, that we might be joined by some other company; and am 
convinced that the widow is the secret cause of all that inconsistency 
which appears in some parts of my friend's discourse ; though he has 
so much command of himself as not directly to mention her, yet 
according to that of Martial, which one knows not how to render in 
English, Dum iacet hanc loquitur. 1 shall end this paper with that 
whole epigram, which represents with' much humour my honest friend's 
conditicm : 

Let Rufus weep, rejmce, stand, sit, or walk. 

Still he can nothing but of Navia talk ; 

Let him eat, drink, ask questions, or dispute^ 

Still he must speak of NcBvia, or be mute. 

He writ to his father, ending with this line, 

1 am, my lovely NtPvia, ever thine, 


LAURENCE STERNE 
1718-1708 


THE STORY OP LE FEVRE 

M y uncle Toby was one evening sitting at his supper, when the 
landlord of a little inn in the village came into the parlour, 
with an empty phial in his hand, to beg a glass or two of 

sack : 

“ 'Tis for a poor gentleman — I think of the army,” said the land* 
lord, " who has been taken ill at my house four days ago, and has 
never held up his head since, or had a desire to taste anything till just 
now, that he has a fancy for a glass of sack and a thin toast ; — 1 think, 
said he, taking his hand from his forehead, it would comfort me. — 

" If I could neither beg, borrow, nor buy such a thing,” added the 
landlord, " I would almost steal it for the poor gentleman, he is so ill. — 
I hope in God he wiU stiU mend," contmued he , — " we are all of us 
concerned for him.” 

*' Thou art a good-natured soul, I will answer for thee,” cried my 
uncle Toby, ” and thou shalt drink the poor gentleman’s health in a 
glass of sack thyself, — and take a couple of bottles, with my service, 
and tell him he is heartily welcome to them, and to a dozen more if 
they will do him good. 

" Though I am persuaded,” said my uncle Toby, as the landlord 
shut the door, ” he is a very compassionate fellow. Trim, yet I cannot 
help entertaining a high opinion of his guest too ; there must be some- 
thing more than common in him, that in so short a time should win so 
much on the affections of his host ” : — 

” And of his whole family," added the corporal, ” for they are all 
concerned for him.” 

" Step after him," said my uncle Toby, " do. Trim, and ask if he 
knows his name.” 

I have quite forgot it, truly,” said the landlord, coming back into 
the parlour with the corporal, ” but I can ask his son again.” * 

" Has he a son with him then ? ” said my uncle Toby- 
” A boy,” replied the landlord, " of about eleven or twelve years 
of age ; but the poor creattire has tasted almost as Httle as his father ; 
he does nothing but mourn and lament for him night and day : he has 
not stirred from the bedside these two da 3 rs.” 
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My tmcle Toby laid down his knife and fork, and thrust his platfe 
from before him as the landlord gave him the account ; and Trim, 
without being ordered, took it away without saying one word, and in a‘, 
few minutes after brought him hfe pipe and tobacco. * 

*' Stay in the room a little," said my imcle Toby. "Trim I ’* said 
my uncle Toby, after he had lighted his pipe and smoked about att 
dozen whiffs — Trim came in front of his master and made his bow — 
my uncle Toby smoked on, and said no more. " Corporal I " said my 
uncle Toby ; the corporal made his bow — my uncle Toby proceeded no 
farther, but finished his pipe. 

" Trim 1 " said my uncle Toby, " I have a project in my bead, as it 
is a bad night, of wrapping myself up warm in my, roquelaure, and 
paying a visit to this poor gentleman." ' 

" Your honour’s roquelaure," replied the corporal, " has not bnCfe 
been had bn since the night before your honour received your wound, 
when we mounted guard in the trenches before the gate at St. Nicholas ; 
and besides it is so cold and rainy a night, that what with the roque- 
laure, and what with the weather 'twill be enough to give your honour 
your death, and bring on your honour’s torment in your groiA," 

" I fear so,” replied my uncle Toby ; *' but I am not at rest in my 
mind. Trim, since the account the landlord has given me. I wish 
had not known so much of this affair,” added my uncle Toby, " or 
that I had known more of it : how shall we manage it ? " 

" Leave it, an’ please your honour, to me," quoth the corporal ; 

“ I’ll take my hat and stick, and go to the house and reconnoitre, and 
act accordingly ; and I will bring your honour a full account in an 
hour." 

" Thou shalt go,'Trim,’’ Sciid my uncle Toby, " and here’s U shillin g 
for thee to drink with his servant.” 

'* I shall get it all out of him," said the corporal, shutting the 
door. 

My uncle Toby filled his second pipe ; and had it not been that he 
now and then wandered from the point, with considering whether it 
WM hot full as well to have the curtain of the tenaiUe a straight line 
as a crooked one, be might be said to have thought of nothing else but 
poor Le Fevre and his boy the whole time he smoked it. 

It .was not till my imcle Toby had knocked the ashes out of his 
third pipe that Corporal Trim returned from the inn, and gave him the 
following accoiiht : — “ I despaired at first," said the corporal, " of 
VOL. XI C 






* 


THte STORY OF Li FJfinRE 


an infant in the azi^y, an4 the name a sdidier. Trim, 'sounded in hb 
eats lilce the naiMo^»^$liilfd ; — 1 wish I had him here." 

** I never, in tlie march," said the corpconl, " had so gmdt a 
mind to my dinner as I had to «Ky vrith Mm fbr coB^JOhy ; What 
could be the matter with me, an* please your hfmohr ? 

" Nothing in the worid, Trim," said my un6te Toby) bhbring his 
nose, " but that thou art a good-natured fellow." 

" When I gave him the toast," continued the corporal, " thought 
it was proper to tell him I was Captain Shandy's servant, and that 
your honour (though a stranger) was extremely concerned for his father : 
and that if there was anything in youx house or cellar "■—(*' and thou 
mightest have added my purse too,” said my uncle Toby) — " he was 
heartily welcome to it : he made a very low bow (which was nteant to 
3rour honour), but no answer, for his heart was so full— so he went up- 
stairs with the toast. — I warrant you, my dear, said I, as 1 opened the 
kitchen door, your father wdl be well again. Mr. Yorick’s cunte was 
smoking a pipe by the kitchen fire ; but said not a word, good or bad, 
to comfort the youth. I thought it wrong," added the corporal. 

" I think so too,” said my uncle Toby. 

" When the lieutenant had taken his glass of sadk and toast he f^t 
himself a little revived, and sent down into the kitchen to let me know 
that in about ten minutes he should be glad ii 1 would step upstairs. 
I believe, saiu the landlord, he is going to say Ms pfayers, for there was 
a book laid upon the chair by his bedside, and as I shut the door 1 seiw 
his son take up a cushion. I thought, said the curate, that you gentle- 
men of the army, Mr. Trim, never said your prayers at all.— I heard the 
poor gentleman say his prayers last night, said the landlady, very 
^voutly, and with my own ears, or I could not have believed it.— -Are 
you STire of it ? replied the curate. A soldier, an’ please your reverence, 
said I, prays as often (of his own accord) as aL parson ; and when he 
is fighting for h|s king, and for his own life, and for his honour too, he 
has the most reason to pray to God of any one in Ihe whple world," 

“ Twas well said of thee. Trim,” said my uncle Toby. 

^ when a Sj^dier, said I, an' please your reverence, bas been 

- staa^jg tor twelve hours together in the trenches, up to his Imeas in 
^]iC|k|tor, or bs^gaged, said I, for months together in long and danger- 
fnus ffiferches— hatossed, perhaps, in his rear to-day—harassing oth^ 
ito-moirow — detached b®re — countermanded there — ^resting thb inght 
[out u|llto his arms — beat up in his shirt the next — ^benumbed in bis 
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joints — perhaps without straw in his tent to kneel upon— 4t£ay say 
his prayers how and when he can. I believe, said I, — for 1 was piqued/* 
quoth the corporal, "for the reputation of the army, — I bej^ve, ad* 
please your reverence, said I, that when a soldiei^^||j^$ tin^ 
he prays as heartily as a parson, though not with all his 
hypocrisy.” -I 'w" , 

" Thou shouldest not have said that^. Trim,” mysmii^ 

" for God only knows who is a hypocrite, and vjho 
great and general review of us c^rppi^ 

(and not till then), it will' oe seen ha^lri^doiiexlieir duties in 
this world, and who have not; wd we ^aU^1|||jl)^tfll|bl^.^TriA, 
accordingly.” “ I hope we shall,'* said Trim, ' ‘ fi* y. 

" It is in the Scripture,” said my uncle Toby ; “ and I will show 
it thee to-morrow ; in the meantime, we may depend upon it, Triqi, 
for our comfort," said my uncle Toby, " that God Almighty is so good 
and just a governor of the world, that if we have but done our duties 
in it, it win never be inquired into whether we have done them in a 
red coat or a black one.” " I hope not,” said the corporal. 

" But go on, Trim,” said my uncle Toby, " with thy story.” 

" When I went up,” continued the corporal, " into the lihufhitMt’s 
room, which I did not do till the expiration of the ten *miniit«Q , 
was lying in his bed, with his head raised upon his hand, with ' ' 

upon the pillow, and a clean white cambric handkerdiief bes^^ jt. 
The youth was just stooping down to take up the cushion upon which 
I suppose he had been kneeling. The book was laid upon th^ bed * 
and as he rose, in taking up the cushion with one haryljL hfe- gwtytWA 
his other to take it away at the same time. — Let'^if ^niBm ^ 

dear, said the lieutenant. He did not offer to speak to 
walked up close to his bedside. — If you be Captein * 

said he, you must present my thanks to jwur riiaster/with my 
boy’s thanks along with them, for his courtesy to*®#: if he w^of 
Levens', said the lieutenant — I told him yoiir honour was-TrUien, said 
he, I served three campaigns with him in Flander%^and remember 
him, — ^but 'tis most likely, as I had not the honoui*.bf any acquaintance 
with him, that he knows nothing of me. You wfll tell him, however, 
that the person Bs good-natme has laid under ol^ation to him is 
one Le Fevre, a lieutenant in Angus’ — ^but he knows 'me not, said he a 
second time, musing : — ^possibly he may my story, added he — Pray 
tell the captain I was the ensign at Breda, whose wife was most un- 
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fortunately killed with a musket shot, as she lay in my arms in my 
tent. — 1 remember the story, an’ please your honour, said I, very well. 
Do you so ? said he, wiping his eyes with his handkerchief, then well 
may I. In sa 3 ring this, he drew a little ring out of his bosom, which 
seemed tied with a black ribbon about his neck, and kissed it twi^e. 
Here, Billy, said he. — ^The boy flew across the room to the bedside, 
and falling down upon his knee, took the ring in his hand, and kissed 
it too, then kissed his father, and sat down upon the bed and wept.” 

” I wish," said my uncle Toby, with a deep sigh, ” 1 wish, Trim, I 
was ^eep.” 

"Vour honour,” replied the corporal, "is too much concerned; 
' shall I pour yoiir honour out a glass of sack to your pipe ? ” 

'* " Do, Trim," said my uncle Toby. 

" I i^emember,” said my uncle Toby, sighing again, " the story of 
the ensign and his wife, with a circumstance his modesty omitted ; and 
particularly well that he, as weU as she, on some account or other (I 
have forgot what) was imiversally pitied by the whole regiment ; — ^but 
finish the story thou art on.” 

" 'Tis finished already,” said the corporal, " for I could stay no 
longer, so wished his honour a good-night : yoimg Le Fevre rose from 
off the bed, and saw me to the bottom of the stairs : and as we went 
down together, told they had come from Ireland, and were on their 
route to join the regiment in Flanders. But, alas I ” said the corporad, 
" the lijeutenalit’s last day's march is over.” 

Then what is to become of his poor boy ? ” cried my uncle Toby. 

It was to my uncle Toby's eternal honour — though I tell it only 
for the sake of those who, when cooped in betwixt a natural and a 
positive law, know not for their souls which way in the world to turn 
themselves — that, notwithstanding my imcle Toby was warmly 
engaged at that time in carrying on> the siege of Dendermond, parallel 
with the allies, who pressed theirs on so vigorously that they scarce 
allowed him time to get his dinner : — that nevertheless he gave up 
Dendermond, though he had already made a lodgment upon the 
coimterscarp ; — and bent his whole thoughts towards the private 
distresses at the inn ; and, except that he ordered the garden gate to 
be bolted up, by which he might be said to have turned the siege of 
Dendermond into a blockade, he left Dendermond to itself, — ^to be 
relieved or not by the French king as the French king thought good ; 
and only considered how he himself should relieve the poor lieutenant 
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and his son. That kind Being, who is a friend to the friendless, 
shall recompense thee for this. 

" Thou hast left this matter short," said my uncle Toby to the 
corporal, as he was putting him to bed, " and I will tell thee in what. 
Trim. In the first place, when thou madest an ofier of my services to 
Le Fevre, — ^as sickness and travelling are both expensive, and thou 
knewest he was but a poor lieutenant, with a son to subsist as well as 
himself out of his pay, that thou didst not make an offer to him of my 
purse ; because, had he stood in need, thou knowest. Trim, he had 
been as welcome to it as myself." 

" Your honour knows,” said the corporal, " I had no orders." 

" True,” quoth my uncle Toby, — " thou didst very right. Trim, as 
a soldier, but certainly very wrong as a man. 

" In the second place, for which, indeed, thou hast the same excuse,” 
continued my imcle Toby, — " when thou offeredst him whatever was 
in my house, thou shouldst have offered him my house too. A sick 
brother officer should have the best quarters. Trim ; and if we had him 

with us, we could tend and look to him. ^Thou art an excellent nurse 

thyself. Trim, and what with thy care of him, and the old woman’s, 
and his boy's, and mine together, we might recruit him again at once, 
and set him upon his legs. 

” ,In a fortnight or three weeks,” added my uncle Toby, smiling, 
*' he might march.” 

” He will never march, an' please your honour, in this world,” said 
the corporal. 

" He will march,” said my uncle Toby, rising up from the side of 
the bed, with one shoe off, 

“ An’ please your honour,” said the corporal, " he wifi never inarch, 
but to his grave.” 

" He shall march,” cried my uncle Toby, marching the foot which 
had a shoe on, though without advancing an inch, ” he shall march 
to his regiment.” ” He cannot stand it," said the corporal. 

" He shall be supported," said my imcle Toby. 

" He'll drop at last,” said the corporal, " and what will become of 
.^is boy ? " 

" He shall not drop," said my uncle Toby, firmly. 

“ A-well-a-day I do what we can for him,” said Trim, maintaining 
his point, — " the poor soul will die." 

" He shall not die, by God I " cried my uncle Toby. 
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The accusing spirit,’ which flew up to heaven’s chancery with the 
oath, blushed as he gave it in ; and the recording angel, as he ivrote 
it down, dropped a tear upon the word, and blotted it out lor ever. 

My uncle Toby went to his bureau, put his purse into his breeche$ 
pocket, and having ordered the corporal to go early in the morning for 
a physician, he went to bed, and fell asleep. 

The sun looked bright the morning after to every eye in the village 
but Le Fevre's and his afiSicted son's ; the hand of death pressed heavy 
upon his eyelids; and hardly could the wheel at the cistern turn 
round its circle, when my uncle Toby, who had rose up an hour 
before, his wonted time, entered the lieutenant’s room, and without 
preface or apology sat himself down by the chair at the bedside, and 
independently of all modes and customs opened the curtain in the 
manner an old friend and brother officer would have done it, and asked 
him how he did, — how he had rested in the night, — what was his com- 
plaint, — ^where was his pain, — and what he could do to help him ; and, 
without giving him time to answer any one of the inquiries, went on and 
told him of the little plan which he had been concerting with the 
corporal the night before for him. 

" You shall go home directly, Le Fevre,” said my uncle Toby, 
“ to my house, and we'U send for a doctor to see what’s the matter, — 
and we’ll have an apothecary, — and the corporal shall be your nurse ; — 
and I’ll be your servant, Le Fevre." 

There was a frankness in my uncle Toby — ^not the effect of 
familiarity, but the cause of it — ^which let you at once into his soul, 
and showed you the goodness of his nature. To this there was some- 
thing in his looks, and voice, and manner, superadded, which eternally 
beckoned to the unfortunate to come and take shelter under him, so 
that before my uncle Toby had half finished the kind offers he was 
making to the father, had the son insensibly pressed up clo% to his 
knees, and had taken hold of the breast of his coat, and was pulling 
it towards him. The blood and spirits of Le Fevre, which were waxing 
cold and slow within him, and were retreating to their last citadel, 
the heart — ^rallied back, — ^the film forsook his eyes for a" moment ; — ^he 
looked up wishfully in my uncle Toby’s f^e ; — ^then cast a look upon 
his boy ; and that ligament, fine as it was, was never broken. 

Nature instantly ebbed again ; the film returned |o its place ; 
the pulse fluttered — stopped — ^went on, throbbed — stopped again — 
nwvedi — stopped. Shall I go on ? No. 
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THE HISTORY OF THE MAN IN BLACK 

M y father, the younger son of a good family, was possessed of 
a small living in the church. His education was above his 
fortune, and his generosity greater than his education. Poor 
as he was, he had his flatterers still poorer than himself ; for every 
dinner he gave them, they returned an equivalent in praise ; and this 
was all he wanted. The same ambition that actuates a monarch at 
the head of an army, influenced my father at the head of his table ; 
he told the story of the ivy-tree, and that was laughed at ; he repeated 
the jest of the two scholars and one pair of breeches, and the company 
laughed at that ; but the story of Taffy in the sedan chair, was sure to 
set the table in a roar : thus his pleasure increased in proportion to the 
pleasure he gave ; he loved all the world, and he fancied all the world 
loved him. 

As his fortune was but small, he lived up to the very extent of it ; 
he had no intentions of leaving his children money, for that was dross ; 
he was resolved they should have learning ; for learning, he used to 
observe, was better than silver or gold. For this purpose he undertook 
to instruct us himself ; and took as much pains to form our morals as 
to improve our understanding. We were told that universal bene- 
volence was what first cemented society ; we were taught to consider 
all the wants of mankind as our own ; to regard the human face divine 
with affection and esteem ; he woimd us up to be mere machines of 
pity, and rendered us incapable of withstanding the slightest impulse 
made either by real or fictitious distress ; in a word, we were perfectly 
instructed in the art of giving away thousands, before we were taught 
the more necessary qualifications of getting a farthing. 

I cannot avoid imagining, that thus refined by his lessons out of all 
my suspicion, and divested of even all the little cunning which Nature 
had given me, I resemble, upon my first entrance into the busy and 
insidious world, one of thos^ gladiators who were exposed with armour 
in the amphitheatre at Rome. My father, however, who had only 
seen the world on one side, seemed to triumph in my superior discem- 

»4 
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ment ; though my whole stock of wisdom consisted in being al^e to 
talk like himself upon subjects that once were useful, because they 
were then topics of the busy world ; but that now were utterly useless, 
because connected with the busy world no longer. 

The first opportunity he had of finding his expectations disap- 
pointed, was at the very middling figure 1 made in the university ; he 
had flattered himself that he should soon see me rising into the foremost 
rank in literary reputation, but was mortified to find me utterly 
unnoticed and unknown. His disappointment might have been 
partly ascribed to his having overrated my talents, and partly to my 
dislike of mathematical reasonings at a time when my imagination 
and memory, yet imsatisfied, were more eager after new objects, than 
desirous of reasoning upon those I knew. This did not, however, 
please my tutors, who observed indeed, that I was a little dull ; but 
at the same time allowed, that 1 seemed to be very good-natured, and 
had no harm in me. 

After I had resided at college seven years my father died, and left 
me — ^his blessing. Thus shoved from shore without ill-nat\ire to 
protect, or cunning to guide, or proper stores to subsist me in so 
dangerous a voyage, 1 was obliged to embark in the wide world at 
twenty-two. But, in order to settle in life, my friends advised (for 
they always advise when they begin to despise us), they advised me, I 
say, to go into orders. 

To be obliged to wear a long wig, when I liked a short one, or a black 
coat, when I generally dressed in brown, I thought was such a restraint 
upon my liberty, that 1 absolutely rejected the proposal. A priest in 
England is not the same mortified creature with a bonze in China ; 
with us, not he that fasts best, but eats best, is reckoned the best liver ; 
yet I rejected a life of luxury, indolence, and ease, from no other con- 
sideration but that bo 3 dsh one of dress. So that my friends w^e now 
perfectly satisfied I was undone ; and yet they thought it a pity for 
one who had not the least harm in him, and was so very good-natured. 

Poverty naturally begets dependence, and I was admitted as 
flatterer to a great man. At first I was surprised that ‘the situation of 
a flatterer at a great man’s table could be thought disagreeable ; there 
was no great trouble in listening attentively when his lordship spoke, 
and laughing when he looked round for applause. This even good 
manners might have obliged me to perform. I found, however, too 
soon, that his lordship was a greater dimce than myself ; and from 
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that veiy moment flattery was at an end. I now rather aimed at 
setting him right, than at receiving his absurdities with submission ; 
to flatter those we do not know is an easy task ; but to flatter our 
intimate acquaintances, all whose foibles are strongly in our eye, is 
drudgery insupportable. Every time I now opened my lips in praise, 
my falsehood went to my conscience ; his lordship soon perceived me 
to be very imfit for service : I was therefore discharged, my patron at 
the same time being graciously pleased to observe, that he believed I 
was tolerably good-natured, and had not the least harm in me. 

Disappointed in ambition, I had recourse to love. A young lady, 
who lived with her aunt, and was possessed of a pretty fortune in her 
own disposal, had given me, as I fancied, some reason to expect success. 
The symptoms by which I was guided were striking. She had always 
laughed with me at her awkward acquaintance, and at her aunt among 
the number ; she always observed, that a man of sense would make a 
better husband than a fool, and I as constantly applied the observation 
in my own favour. She continually talked, in my company, of friend- 
ship and the beauties of the mind, and spoke of Mr. Shrimp my rival's 
high-heeled shoes with detestation. These were circumstances which 
I thought strongly in my favour ; so, after resolving and re-resolving, 
I had courage enough to tell her my mind. Miss heard my proposal 
with serenity, seeming at the same time to study the figures of her 
fan. Out at last it came. There was but one small objection to 
complete our happiness ; which was no more than — ^that she was 
married three months before to Mr. Shrimp, with high-heeled shoes I 
By way of consolation, however, she observed that, though I was 
disappointed in her, my addresses to her aunt would probably kindle 
her into sensibility ; as the old lady always allowed me to be very 
good-natured, and not to have the least share of harm in me. 

Yet, still 1 had friends, numerous friends, and to them I was 
resolved to apply. O Friendship 1 thou fond soother of the human 
breast, to thee we fly in every calamity ; to thee the wretched seek 
for succour ; on thee the care-tired son of misery fondly relies ; from 
thy kind assistance the unforttmate always hopes relief, and may be 
ever sure of — disappointment. My first application was to a dty 
scrivener, who had frequently offered to lend me money when he knew 
I did not want it. 1 informed him that now was the time to put his 
friendship to the test ; that I wanted to borrow a couple of htmdreds 
for a certain occasion, and was resolved to take it up from him. 
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" And pray. Sir,” cried my friend, " do you want all this money ? ” 
" Indeed I never wanted it more," returned I. 

'* I am sorry for that,” cries the scrivener, “ with all my heart ; 
for they who want money when they come to borrow, will always want 
money when they should come to pay.” 

From him I flew with indignation to one of the best friends I had 
in the world, and made the same request. 

" Indeed, Mr. Drybone,” cries my friend, “ I always thought it 
would come to this. You know. Sir, I would not advise you but for 
your own good ; but your conduct has hitherto been ridiculous in the 
highest degree, and some of your acquaintance always thought you a 
very silly fellow. Let me see — ^you want two hundred pounds. Do 
you only want two hundred. Sir, exactly ? ” 

" To confess a truth,” returned I, " I shall want three hundred ; 
but then I have another friend from whom I can borrow the rest.” 

” Why, then,” replied my friend, ” if you would take my advice 
(and you know I should not presume to advise you but for your own 
good), I would recommend it to you to borrow the whole sum from 
that other friend ; and then one note will serve for all, you know.” 

Poverty now began to come fast upon me ; yet instead of growing 
more provident or cautious as I grew poor, I became every day more 
indolent and simple. A friend was arrested for fifty pounds ; 1 was 
unable to extricate him except by becoming his bail. When at Uberty 
he fled from his creditors, and left me to take his place : in prison I 
expected greater satisfactions than I had ^joyed at large. I hoped to 
converse with men in this new world, simple and believing like myself, 
but I found them as cunning and as cautious as those in the world 
I had left behind. They spunged up my money whilst it lasted, 
borrowed my coals and never paid for them, and cheated me when 
I played at ciibbage. All this was done because they believed me to 
be very good-natured, and knew that I had no harm in me. 

Upon my first entrance into this mansion, which is to some the 
abode of despair, I felt no sensations different from those I exp)erienced 
abroad. I was now on one side of the door, and those who were 
unconfined were on the other : this was all the difference between tls. 
At first, indeed, I felt some uneasiness, in considering how I should 
be able to provide this week for the wants of the week ensuing ; but 
after some time, if I found myself sure of eating one day, I never troubled 
my head how I was to be supplied another. I seized every precarious 




28 OLIVER GOLDSMITH 


meal Mrith the utmost good humour ; indulged no rants of spleen at 
my situation ; never called down heaven and all the stars to behold 
me dining upon an halfpenny-worth of radishes ; my very companions 
were taught to believe that I liked salad better than mutton. I 
contented myself with thinking, that all my life I should either eat 
white bread or brown ; considered that all that happened was best ; 
laughed when I was not in pain ; took the world as it went, and read 
Tacitus often, for want of more books and company. 

How long I might have continued in this torpid state of simplicity 
I cannot tell, had I not been roused by seeing an old acquaintance, 
whom I knew to be a prudent blockhead, preferred to a place in the 
Government. I now found that I had pursued a wrong track, and that 
the true way of being able to relieve others, was first to aim at in- 
dependence myself ; my immediate care, therefore, was to leave my 
present habitation, and make an entire reformation in my conduct 
and behaviour. For a free, open, undesigning deportment, I put on 
that of closeness, prudence and economy. One of the most heroic 
actions 1 ever performed, and for which I shall praise myself as long as 
I live, was the refusing half-a-crown to an old acquaintance, at the time 
when he wanted it, and 1 had it to spare ; for this alone I deserve to 
be decreed an ovation. 

I now, therefore, pursued a course of uninterrupted frugality, 
seldom wanted a dinner, and was consequently invited to twenty. 
I soon began to get the character of a saving hunks that had money, 
and insensibly grew into esteem. Neighbours have asked my advice 
in the disposal of their daughters, and I have always taken care not to 
give any. I have contracted a friendship with an alderman, only by 
observing, that if we take a farthing from a thousand pounds, it will be 
a thousand pounds no longer. 1 have been invited to a pawnbroker’s 
table, by pretending to hate gravy ; and am now actually upon treaty 
of marriage with a rich widow, for only having observed tliat the 
bread was rising. If ever I am asked a question, whether I know it or 
not, instead of answering, I only smile and look wise. If a charity is 
proposed, I go about with the hat, but put nothing in myself. If a 
wretch solicits my pity, I observe that the world is filled with imposters, 
and take a certain method of not being deceived, by never relieving. 
In short, I now find the truest way of finding esteem, even from the 
indigent, is to give away nothing, and thus have much in our power to give. 




THE SOLDIER’S STORY 

OuvsB Goldsmith 

A CCIDENTALLY meeting some days ago a poor fellow begging 
l\ at one of the outlets of this town, with a wooden leg, I was 
curious to learn what had reduced him to his present situation; 
and after giving him what 1 thought proper, desired to know the 
history of his life and misfortunes, and the manner in which he was 
reduced to his present distress. The disabled soldier, for such he was, 
with an intrepidity truly British, leaning on his crutch, put himself 
into an attitude to comply with my request, and gave me his history 
as follows : — 

" As for misfortimes. Sir, I cannot pretend to have gone through 
more than others. Except the loss of my limb, and my being obliged 
to beg, I don’t know any reason, thank Heaven, that I have to com- 
plain ; there are some who have lost both legs and an eye : but, thank 
Heaven, it is not quite so bad with me. 

” My father was a labourer in the country, and died when I was five 
years old ; so I was put upon the parish. As he had been a wandering 
sort of a man, the parishioners were not able to tell to what parish I 
belonged, or where I was bom ; so they sent me to another parish, 
and that parish sent me to a third ; till at last it was thought I belonged 
to no parish at all. At length, however, they fixed me. I had some 
disposition to be a scholar, and had actually learned my letters ; but 
the master of the workhouse put me to business as soon as 1 was able 
to handle a mallet. 

“ Here I lived an easy kind of a life for five years ; I only wrought 
ten hours in the day, and had my meat and drink provided for my 
labour. It is true, I was not suffered to stir far from the house, for 
fear 1 should run away ; but what of that ? I had the liberty of the 
whole house, and the yard before the door, and that was enough for me. 

" I was next bound out to a farmer, where I was up both early 
and late, but I ate and drank well, and liked my business well enough, 
till he died. Being then obliged to provide for myself, I was resolved 
to go and seek my fortime. Thus I lived, and went from town to town, 
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working when I could get emplo 3 rment, and starving when I could get 
none ; and might have lived so still ; but happening one day to go 
through a field belonging to a magistrate, I spied a hare crossing the 
path just before me. I believe the devil put it in my head to fling 
my stick at it : well, what will you have on it ? I killed the hare, 
and was bringing it away in triumph, when the Justice himself met me : 
he called me a villain, and collaring me, desired I would give an account 
of myself. 

“ I began immediately to give a full account of all that I knew of 
my breed, seed, and generation ; but though I gave a very long 
account, the Justice said, I could give no acco\mt of myself ; so I was 
indicted, and found guilty of being poor, and sent to Newgate, in 
order to be transported to the Plantations. 

" People may say this and that of being in gaol ; but for my part 
I found Newgate as agreeable a place as ever I was in, in all my life. 
I had my beUy-fuU to eat and drink, and did no work ; but alas, this 
kind of life was too good to last for ever ! I was taken out of prison 
after five months, put on board of a ship, and sent off with two hundred 
more. Our passage was but indifferent, for we were all confined in the 
hold, and died very fast, for want of sweet air and provisions ; but 
for my part, I did not want meat, because I had a fever all the way : 
Providence was kind ; when provisions grew short, it took away my 
desire of eating. When we came ashore, we were sold to the planters. 
I was bound for seven years, and as I was no scholar, for I had forgot 
my letters, I was obliged to work among the negroes ; and served out 
my time, as in duty bound to do. 

" When my time was expired, I worked my passage home, and glad 
I was to see Old England again, because I loved my country. O liberty, 
liberty, liberty, that is the property of every Englishman, and I will die 
in its defence, I was afraid, however, that 1 should be indicted for a 
vagabond once more, so did not much care to go into the country, but 
kept about town, and did little jobs when I could get them. I was 
very happy in this manner for some time ; till one evening, coming 
home from work, two men knocked me down, and then desired me to 
stand still. They belonged to a press-gang ; I was carried before the 
Justice, and as 1 could give no account of myself (that was the thing 
that always hobbled me) I had my choice left, whether to go on board 
a man-of-war, or list for a soldier. I chose to be a soldier ; and in this 
post of a gentleman 1 served two campaigns, was at the battle in 
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Flanders, and received but one wound through the breast, which is 
troublesome till this day. 

“ When the peace came on, I was discharged ; and as I could not 
work, because my wotmd was sometimes painful, I listed for a landman 
in the East India Company’s service. I here fought the French in six 
pitched battles ; and verily believe, that if I could read or write, our 
captain would have given me promotion, and have made me a corporal. 
But that was not my good forttme. 1 soon fell sick, and when I 
became good for nothing, got leave to return home again with forty 
pounds in my pocket, which I saved in the service. This was at the 
beginning of the present war, so I hoped to be set on shore, and to have 
the pleasure of spending my money ; but the Government wanted men, 
and 1 was pressed again, before ever I could set foot on shore. 

" The boatswain found me, as he said, an obstinate fellow : he 
swore that I imderstood my business perfectly well, but that I pre- 
tended sickness merely to be idle ; God knows, I knew nothing of 
sea-business; he beat me without considering what he was about. 
But still my forty pounds was some comfort to me under every beating ; 
the money was my comfort, and the money I might have had to 
this day ; but that our ship was taken by the French, and so 1 lost 
it all. 

" Our crew was carried into a French prison, and many of them died, 
because they were not used to live in a gaol ; but for my part, it was 
nothing to me, for I was seasoned. One night, however, as I was 
sleeping on the bed of boards, with a warm blanket about me (for I 
always loved to lie well), I was awaked by the boatswain, who had a 
dark lantern in his hand. 

*' ‘ Jack,' says he to me, ‘ will you knock out the French sentry's 
brains ? ' 

“ ‘ I don't care,’ says I, striving to keep myself awake, ‘ if I lend a 
hand.' 

** ‘ Then follow me,' says he, ‘ and I hope we shall do business.' 

" So up I got, and tied my blanket, which was all the clothes 1 had, 
about my middle, and went with him to fight the Frenchman ; we had 
no arms ; but one Englishman is able to beat five French at any time ; 
so we went down to the door, where both the sentries were posted, 
and rushing upon them, seized their arms in a moment and knocked 
them down. From thence, nine of us ran together to the quay, and 
seizing the first boat we met, got out of the harbour, and out to sea ; 
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Ave had not been here three days before we were taken up by an English 
privateer, who was glad of so many good hands ; and we consented to 
run our chance. However, we had not so much luck as we expected. 
In three days we fell in with a French man-of-war, of forty guns, while 
we had but twenty-three ; so to it we went. The fight lasted for three 
hours, and 1 verily believe we should have taken the Frenchman, but, 
unfortunately, we lost almost all our men, just as we were going to get 
the victory. I was once more in the power of the French, and I believe 
it would have gone hard with me, had I been brought back to my old 
gaol in Brest ; but by good fortune, we were retaken, and carried to 
England once more. 

" I had almost forgot to tell you, that in this last engagement I 
was wounded in two places ; I lost four fingers of the left hand, and 
my leg was shot off. Had I the good fortune to have lost my leg and 
use of my hand on board a king’s ship, and not a privateer, I should 
have been entitled to clothing and maintenance during the rest of my 
life, but that was not my chance ; one man is bom with a silver 
spoon in his mouth, and another with a wooden ladle. However, 
blessed be God, I enjoy good health, and have no enemy in this 
world that I know of, but the French, and the Justice of Peace.” 

Thus saying, he limped off, leaving us in admiration of his intre- 
pidity and content. 




ALCANDER AND SEPTIMIUS 

OUYER GOLDSHITU 

A THENS, even long aftet the decline of the Roman empire, 
/A still continued the seat of learning, p>oliteness, and wisdom. 

The emperors and generals, who in these periods of approach- 
ing ignorance still felt a passion for science, from time to time added 
to its buildings, or increased its professorships. Theodoric, the 
Ostrogoth, was of the number : he repaired those schools which 
barbarity was suffering to fall into decay, and continued those pensions 
to men of learning which avaricious governors had monopolised to 
themselves. 

In this city, and about this period, Alcander and Septimius were 
fellow-students together. The one the most subtle reasoner of all the 
Lyceum ; the other the most eloquent speaker in the Academic Grove. 
Mutual admiration soon begot an acquaintance, and a similitude of 
disposition made them perfect friends. Their fortunes were nearly 
equal, their studies the same, and they were natives of the two most 
celebrated cities in the world ; for Alcander was of Athens, Septimius 
came from Rome. 

In this mutual harmony they lived for some time together, when 
Alcander, after passing the first part of his youth in the indolence of 
philosophy, thought at length of entering into the busy world, and as 
a step previous to this, placed his affections on Hypatia, a lady of 
exquisite beauty. Hypatia showed no dislike to his addresses. The 
day of their intended nuptials was fixed, the previous ceremonies were 
performed, and nothing now remained but her being conducted in 
triumph to the apartment of the intended bridegroom. 

An exultation in his owm happiness, or his being unable to enjoy 
any satisfaction without making his friend Septimius a partner, pre- 
vailed upon him to introduce his mistress to his fellow-student, which 
he did with all the gaiety of a man who found himself equally happy in 
friendship and love. But this was an interview fatal to the peace of 
both ; for Septimius no sooner saw her but he was smit with an in- 
voluntary passion. He used every effort, but in vain, to suppress 
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desires at once so imprudent and unjust. He retired to his apartment 
in inexpressible agony ; and the emotions of his mind in a short time 
became so strong, that they brought on a fever, which the physicians 
judged incurable. 

During this illness Alcander watched him with all the anxiety of 
fondness, and brought his mistress to join in those amiable offices of 
friendship. The sagacity of the physicians, by this means, soon 
discovered the cause of their patient’s disorder ; and Alcander, being 
apprised of their discovery, at length extorted a confession from the 
reluctant dying lover. 

It would but delay the narrative to describe the conffict between 
love and friendship in the breast of Alcander on this occasion ; it is 
enough to say that the Athenians were at this time arrived at such 
refinement in morals, that every virtue was carried to excess. In 
short, forgetful of his own felicity, he gave up his intended bride, in all 
her charms, to the young Roman. They were married privately by 
his connivance ; and this unlooked-for change of fortune wrought as 
unexpected a change in the constitution of the now happy Septimius. 
In a few days he was perfectly recovered, and set out with his fair 
partner for Rome. Here, by an exertion of those talents of which he 
was so eminently possessed, he in a few years arrived at the highest 
dignities of the state, and was constituted the city judge, or pretor. 

Meanwhile Alcander not only felt the pain of being separated from 
his friend and mistress, but a prosecution was also commenced against 
him by the relations of H3^atia, for his having basely given her up, as 
was suggested, for money. Neither his innocence of the crime laid to 
his charge, nor his eloquence in his own defence, was able to withstand 
the influence of a powerful party. He was cast, and condemned to 
pay an enormous fine. Unable to raise so large a sum at the time 
appointed, his possessions were confiscated, himself stripped of the 
habit of freedom, exposed in the market-place, and sold as a slave to 
the highest bidder. 

A merchant of Thrace becoming his purchaser, Alcander, with some 
other companions of distress, was carried into that region of desolation 
and sterility. His stated employment was to follow the herds of an 
imperious master ; and his skill in hunting was all that was allowed 
him to supply a precarious subsistence. Condemned to hopeless 
servitude, every morning waked him to a renewal of famine or toil, and 
leveiy change of season served but to aggravate his unsheltered distress. 
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Nothing but death or flight was left him, and almost certain death was 
the consequence of his attempting to flee. After some years of bondage, 
however, an opportunity of escaping offered : he embraced it with 
ardour, and travelling by night, and lodging in caverns by day, to 
shorten a long story, he at last arrived in Rome. The day of Alcander’s 
arrival Septimius sat in the forum administering justice ; and hither 
our wanderer came, expecting to be instantly known and publicly 
acknowledged. Here he stood the whole day among the crowd, 
watching the eyes of the judge, and expecting to be taken notice of ; 
but so much was he altered by a long succession of hardships, that he 
passed entirely without notice ; and in the evening, when he was going 
up to the pretor’s chair, he was brutally repulsed by the attending 
lictors. The attention of the poor is generally driven from one un- 
grateful object to another ; night coming on, he now found himself 
under a necessity of seeking a place to lie in, and yet knew not where to 
apply. All emaciated and in rags as he was, none of the citizens 
would harbour so much wretchedness, and sleeping in the streets might 
be attended with interruption or danger : in short, he was obliged to 
take up his lodging in one of the tombs without the city, the usual 
retreat of guilt, poverty, or despair. 

In this mansion of horror, laying his head upon an inverted um, 
he forgot his miseries for a while in sleep ; and virtue found on this 
flinty couch more ease than down can supply to the guilty. 

It was midnight when two robbers came to make this cave their 
retreat, but happening to disagree about the division of their plunder, 
one of them stabbed the other to the heart, and left him weltering 
in blood at the entrance. In these circumstances he was found next 
morning, and this naturally induced a further inquiry. The alarm 
was spread, the cave was examined, Alcander was found sleeping, and 
inunediately apprehended and accused of robbery and murder. The 
circximstances against him were strong, and the wretchedness of his 
appearance confirmed suspicion. Misfortune and he were now so long 
acquainted, that he at last became regardless of life. He detested a 
world where he had found only ingratitude, falsehood, and cruelty, and 
was determined to make no defence. Thus, lowering with resolution, 
he was dragged, bound with cords, before the tribunal of Septimius. 
The proofs were positive against him, and he offered nothing in his 
own vindication ; the judge, therefore, was proceeding to doom him 
to a most cruel and ignominious death, when, as if illumined by a ray 
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from heaven, he discovered, through all his misery, the features, though 
dim with sorrow, of his long-lost, loved Alcander. It is impossible to 
describe his joy and his pain on this strange occasion ; happy in once 
more seeing the person he most loved on earth, distressed at finding 
him in such circumstances. Thus agitated by contending passions, he 
flew from his tribunal, and, falling on the neck of his dear benefactor, 
burst into an agony of distress. The attention of the multitude was 
soon, however, divided by another object. The robber who had been 
really guilty was apprehended selling his plunder, and, struck with a 
panic, confessed his crime. He was brought bound to the same 
tribunal, and acquitted every other person of any partnership in his 
guilt. Need the sequel be related ? Alcander was acquitted, shared 
the friendship and the honours of his friend Septimius, lived afterwards 
in happiness and ease, and left it to be engraved on his tomb, that 
" no circumstances are so desperate which Providence may not relieve." 




MARIA EDGEWORTH 

1767-1849 


THE PURPLE JAR 

R osamond, a Uttle glrl about seven years old, was walking 
with her mother in the streets of London. As she passed 
^ along she looked in at the windows of several shops, and saw 
a great variety of different sorts of things, of which she did not know 
the use, or even the names. She wished to stop to look at them, but 
there was a great ntunber of people in the streets, and a great many 
carts, carriages, and wheelbarrows, and she was afraid to let go her 
mother’s hand. 

" Oh, mother, how happy I should be.” she said, as she passed a 
toy-shop, " if I had all these pretty things I ” 

" What, all I Do you wish for them all, Rosamond ? '* 

” Yes, mamma, all.” 

As she spoke they came to a milliner’s shop, the windows of which 
were decorated with ribands and lace, and festoons of artificial flowers. 

” Oh, mamma, what beautiful roses 1 Won’t you buy some of 
them ? ” 

” No, my deau".” 

” Why ? ” 

" Because I don’t want them, my dear.” 

They went a little further, and came to another shop, which caught 
Rosamond’s eye. It was a jeweller’s shop, and in it were a great many 
pretty baubles, ranged in drawers behind glass. 

" Mamma, will you buy some o6 these ? ” 

“ Which of them, Rosamond ? ” 

” Which ? I don’t know which ; any of them will do, for they 
are all pretty.” 

” Yes, they are all pretty, but of what use would they be to me ? ” 
” Use I Oh, I am sure you could find some use or other for them 
if you would only buy them first.” 

” But I would rather find out the use first.” 

“ Well, then, mamma, there are buckles ; you know that buckles 
are useful things, very useful things.” 
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" I have a pair ol buckles ; I don't want another pair," said her 
mother, and walked on. 

Rosamond was very sorry that her mother wanted nothing. 
Presently, however, they came to a shop which appeared to her far 
more beautiful than the rest. It was a chemist's shop, but she did 
not know that. 

“ Oh, mother, oh 1 " cried she, pulling her mother’s hand ; " look, 
look 1 blue, green, red, yellow, and purple 1 Oh, mamma, what 
beautiful things 1 Won't you buy some of these ? " 

Still her mother answered as before, " Of what use would they be 
to me, Rosamond ? " 

" You might put flowers in them, mamma, and they would look so 
pretty on the chimney-piece. I wish I had one of them.” 

" You have a flower-pot," said her mother, " and that is not a 
flower-pot.” 

” But I would use it for a flower-pot, mamma, you know." 

" Perhaps if you were to see it nearer, if you were to examine it, 
you might be disappointed.” 

" No, indeed. I'm sure I should not ; I should like it exceedingly." 

Rosamond kept her head turned to look at the purple vase till she 
could see it no longer. 

" Then, mother,” said she, after a pause, " p>erhaps you have no 
money." 

" Yes, I have." 

" Dear me, if I had money I would buy roses and boxes and buckles 
and purple flower-pots and everything.” Rosamond was obliged to 
pause in the midst of her sp>eech. 

" Oh, mamma, would you stop a minute for me ? I have got a 
stone in my shoe ; it hurts me very much.” 

" How came there to be a stone in your shoe ? " 

" Because of this great hole, mamma — it comes in there ; my shoes 
are quite worn out. I wish you would be so very good as to give me 
another pair.” 

" Nay, Rosamond, but I have not money enough to buy shoes and 
flower-pots and buckles and boxes and everything." 

Rosamond thought that was a great pity. But now her foot, which 
had been hurt by the stone, began to give her so much pain that she 
was obliged to hop every other step, and she could think of nothing 
islse. They came to a shoemaker's shop soon afterwards. 
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" There, there I Mamma, there are shoes ; there are little shoes 
that would just fit me, and you know shoes would be really of use to 

" Yes, so they would, Rosamond. Come in.” 

She followed her mother into the shop. 

Mr. Sole, the shoemaker, had a great many customers, and this 
shop was full, so they were obliged to wait. 

" Well, Rosamond,” said her mother, " you don't think this shop 
so pretty as the rest ? ” 

” No, not nearly ; it is black and dark, and there are nothing but 
shoes all round ; and, besides, there’s a very disagreeable smell.” 

" That smell is the smell of new leather.” 

” Is it ? Oh I ” said Rosamond, looking round, " there is a pair 
of little shoes ; they’ll just fit me. I’m sure.” 

” Perhaps they might ; but you cannot be sure till you have tried 
them on, any more than you can be quite sure that you would like 
the purple vase exceedingly, till you have examined it more attentively.” 

” Why, I don't know about the shoes, certainly, till I have tried, 
but, mamma, I am quite sure that I should like the flower-pot.” 

” Well, which would you rather have, a jar or a pair of shoes ? I 
will buy either for you.” 

” Dear mamma, thank you — ^but if you could buy both ? ” 

” No, not both.” 

*' Then the jar, if you please.” 

” But I sho^d tell you, that in that case I shall not give you another 
pair of shoes this month.” 

" This month 1 that’s a very long time indeed I You can’t think 
how these hurt me ; I believe I’d better have the new shoes. Yet, 
that purple flower-pot. Oh, indeed, mamma, these shoes are not so 
very, very bad I I think I mighfwear them a little longer, and the 
month will soon be over. I can make them last till the end of the 
month, can’t I ? Don’t you think so, mamma ? ” 

“ Nay, my dear, I want you to think for yourself ; you will have 
time enough to consider the matter whilst I speak to Mr. Sole about 
my clogs.” 

Mr. Sole was by this time at leisure, and whilst her mother was 
speaking to him, Rosamond stood in profound meditation, with one 
shoe on and the other in her hand. 

" Well, my dear, have you decided ? " 
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" Mamma ! — ^yes — 1 believe I have. If you please, I should like 
to have the flower-pot ; that is, if you won’t think me very silly, 
mamma.” 

" Why, as to that 1 can’t promise you, Rosamond ; but, when 
you have to judge for yourself, you should choose what would make 
you happy, and then it woTild not signify who thought you silly.” ^ 

“ Then, mamma, if that's all, I'm sure the flower-pot would make 
me happy,” said she, putting on her old shoe again ; " so I choose the 
flower-pot.” 

” Very well, you shall have it ; clasp your shoe and come home.” 

Rosamond clasped her shoe and ran after her mother. It was not 
long before the shoe came down at the heel, and many times she was 
obliged to stop to take the stones out of it, and she often limped with 
pain ! But still the thoughts of the purple flower-pot prevailed, and 
she persisted in her choice. 

When they came to the shop with the large window, Rosamond 
felt much pleasure upon hearing her mother desire the servant, who 
was with them, to buy the purple jar and bring it home. He had other 
commissions, so he did not return with them. Rosamond, as soon as 
she got in, ran to gather all her own flowers, which she kept in a comer 
of her mother’s garden. 

" I am afraid they'll be dead before the flower -pot comes, Rosa- 
mond,” said her mother to her, as she came in with the flowers in her 
lap. 

” No, indeed, mamma, it will come home very soon, I daresay. I 
shall be very happy putting them into the purple flower-pot.” 

" I hope so, my dear.” 

The servant was much longer returning home than Rosamond had 
expected ; but at length he came, and brought with him the long- 
wished-for jar. The moment it was set down upon the table, Rosamond 
ran up to it with an exclamation of joy : ” I may have it now, 
mamma ? ” 

“ Yes, my dear, it is yours." 

Rosamond poured the flowers from her lap upon the carpet and 
seized the purple flower-pot. 

” Oh, dear, mother I ” cried she, as soon as she had taken off the 
top, ” but there's something dark in it which smells disagreeably. 
What is it ? I didn’t want this black stuff.” 

“ Nor I, my dear.” 
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" But what shall I do with it, mamma ? ” 

" That I cannot tell.” 

” It will be of no use to me, mamma.” 

" That I cannot help.” 

” But I must pour it out and fill the flower-pot with water.*' 

” As you please, my dear. That was more than I promised you 
my dear ; but I will lend you a bowl.” 

The bowl was produced, and Rosamond proceeded to empty the 
purple vase. But she experienced much surprise and disappointment 
on finding, when it was entirely empty, that it was no longer a purple 
vase. It was a plain white glass jar, which had appeared to have that 
beautiful colour merely from the liquor with which it had been filled. 

Little Rosamond burst into tears. 

" Why should you cry, my dear ? ” said her mother ; " it will be 
of as much use to you now as ever for a flower-pot.” 

" But it won't look so pretty on the chimney-piece. I am sure, if 
I had known that it was not really purple, I should not have wished 
^to have it so much.” 

“ But didn’t I tell you that you had not examined it ; and that 
perhaps you would be disappointed ? ” 

” And so I am disappointed indeed. I wish 1 had believed you 
at on||i. Now I had much rather have the shoes, for I shall not be 
able to walk all this month ; even walking home that little way hurt 
me exceedingly. Mamma, I will give you the flower-pot back again, 
and that purple stuff and all, if only you’ll give me the shoes.” 

” No, Rosamond ; you must abide by your own choice ; and now 
the best thing you can possibly do is to bear your disappointment with 
good humour.” 

" I will bear it as well as I can,” said Rosamond, wiping her eyes, 
and she began slowly and sorrowftiily to fill the vase with flowers. 

But Rosamond’s disappointment did not end here. Many were the 
difficulties and distresses into which her imprudent choice brought 
her before the end of the month. 

Every day her shoes grew worse and worse, till at last she could 
neither run, dance, jump, nor walk in them. 

Whenever Rosamond was called to see anything, she was detained 
pulling her shoes up at the heels, and was sure to be late. 

Whenever her mother was going out to walk, she could not take 
Rosamond with her, for Rosamond had no soles to her shoes ; and at 



42 


MARIA EDGEWORTH 


length, on the very last day of the month, it happened that her father 
proposed to take W with her brother to a glass-house, which she had 
long wished to see. She was very happy ; but, when she was quite 
ready, had her hat and gloves on, and was making haste downstairs 
to her brother and father, who were waiting for her at the hall door, 
the shoe dropped off. She put it on again in a great hurry, but, as 
she was going across the hall, her father turned round. 

" Why are you walking slip-shod ? No one must walk slip-shod 
with me. Why, Rosamond,” said he, looking at her shoes with disgust, 
” I thought that you were always neat ; go, I cannot take you with 
me. 

Rosamond coloured and retired. 

“ Oh, mamma,” said she, as she took off her hat, ” how I wish that 
I had chosen the shoes I They would have been of so much more use 
to me than that jar ; however, I am sure, no, not quite sure, but 1 
hope I shall be wiser another time.” 
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THE CITY OF THE DEMONS 

I N days of yore there lived in the flourishing city of Cairo a 
Hebrew rabbi, by name Jochonan, who was the most learned 
of his nation. His fame went over the East, and the most 
distant people sent their young men to imbibe wisdom from his lips. 
He was deeply skilled in the traditions of the fathers, and his word on 
a disputed point was decisive. He was pious, just, temperate, and 
strict ; but he had one vice — a love of gold had seized upon his heart, 
and he opened not his hand to the poor. Yet he was wealthy above 
most, his wisdom being to him the source of riches. The Hebrews of 
the city were grieved at this blemish on the wisest of their people ; 
but though the elders of the tribes continued to reverence him for his 
fame, the women and children of Cairo called him by no other name 
than that of Rabbi Jochonan the miser. 

None knew so well as he the ceremonies necessary for initiation into 
the religion of Moses ; and consequently the exercise of those solemn 
offices was to him another source of gain. One day, as he walked in 
the fields about Cairo, conversing with a youth on the interpretation 
of the law, it so happened that the angel of death smote the young man 
suddenly, and he fell dead before the feet of the Rabbi, even while he 
was yet speaking. When the Rabbi found that the youth was dead, 
he rent his garments and glorified the Lord. But his heart was touched, 
and the thoughts of death troubled him in the visions of the night. 
He felt imeasy when he reflected on his hardness to the poor, and he 
said, " Blessed be the name of the Lord 1 The first good thing that 
I am asked to do, in that holy hame, will I perform ” ; but he 
sighed, for he feared that some one might ask of him a portion of 
his gold. While yet he thought upon these things, there came a loud 
cry at his gate. 

" Awake, thou sleeper I " said the voice, *' awake I A child is in 
danger of death, and the mother hath sent me for thee, that thou mayst 
do thine office." 

** The night is dark and gloomy,” said the Rabbi, coming to his 
casem^t, " and mine age is great ; are there not younger men than 
I in Cairo ? " 
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*' For thee only. Rabbi Jochonan, whom some call the wise, but 
whom others call Rabbi Jochonan the miser, was I sent. Here is 
gold," said he, taking out a purse of sequins, " I want not thy labour 
for nothing. I adjure thee to come, in the name of the living God." 

So the Rabbi thought upon the vow he had just made, and he 
groaned in spirit, for the purse sounded heavy. 

" As thou hast adjured me by that name, I go with thee," said he 
to the man, " but I hope the distance is not far. Put up thy gold." 

" The place is at hand," said the stranger, who was a gallant youth 
in magnificent attire. " Be speedy, for time presses." 

Jochonan arose, dressed himself, and accompanied the stranger, 
after having carefully locked up all the doors of his house, and deposited 
his keys in a secret place — at which the stranger smiled. 

" I never remember," said the Rabbi, " so dark a night. Be thou 
to me as a guide, for I can hardly see the way." 

" I know it well," replied the stranger with a sigh, “ it is a way 
much frequented, and travelled hourly by many ; lean upon mine 
arm, and fear not." They journeyed on ; and though the darkness 
was great, yet the Rabbi could see when it occasionally brightened 
that he was in a place strange to him. " I thought," said he, " I 
knew all the country for leagues about Cairo, yet I know not where I 
am. I hope, young man," said he to his companion, " that thou hast 
not missed the way " ; and his heart misgave him. 

" Fear not," returned the stranger. " Your journey is even now 
done," and, as he spoke, the feet of the Rabbi slipped from under him, 
and he rolled down a great height. When he recovered, he foimd that 
his companion had fallen also, and stood by his side. 

" Nay, young man,” said the Rabbi, " if thus thou sportest with 
the grey hairs of age, thy days are numbered. Woe unto him who 
insults the hoary head I ” The stranger made an excuse, and they 
journeyed on some little further in silence. The darkness grew less, 
and the astonished Rabbi, lifting up his eyes, found that they had 
come to the gates of a city which he had never before seen. Yet he 
knew all the cities of the land of £g3q>t, and he had walked but half 
an hour from his dwelling in Cairo. So he knew not what to think, 
but followed the man with trembling. 

They soon entered the gates of the city, which was lighted up as 
if there were a festival in every house. The streets were full of revellers, 
and nothing but a sound of joy could be heard. But when Jochonan 
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looked upon their faces, they were the faces of men pained within ; 
and he saw, by the marks they bore, that they were Mazikin.^ He was 
terrified in his soul ; and, by the light of the torches, he looked also 
upon the face of his companion, and, behold I he saw upon him too the 
mark that showed him to be a Demon. The Rabbi feared excessively 
— ^almost to fainting ; but he thought it better to be silent, and sadly he 
followed his guide, who brought him to a splendid house, in the most 
magnificent quarter of the city. 

" Enter here,” said the Demon to Jochonan, " for this house is 
mine. The lady and the child are in the upper chamber ” ; and, accord* 
ingly, the sorrowful Rabbi ascended the stair to find them. 

The lady, whose dazzling beauty was shrouded by melancholy 
beyond hope, lay in bed ; the child, in rich raiment, slumbered on the 
lap of the nurse, by her side. 

” I have brought to thee, light of my eyes I ” said the Demon, 
" Rebecca, beloved of my soul 1 I have brought thee Rabbi Jochonan 
the wise, for whom thou didst desire. Let him, then, speedily begin 
his office ; I shall fetch all things necessary, for he is in haste to depart.” 

He smiled bitterly as he said these words, looking at the Rabbi ; 
and left the room, followed by the nurse. 

When Jochonan and the lady were alone, she turned in the bed 
towards him, and said : ” Unhappy man that thou art 1 knowest thou 
where thou hast been brought ? ” 

” I do,” said he, with a heavy groan ; “ I know that I am in a city 
of the Mazikin.” 

“ Know then, further,” said she, and the tears gushed from eyes 
brighter than the diamond, ” know then, further, that no one is ever 
brought here unless he hath sinned before the Lord. What my sin 
hath been imports not to thee, and I seek not to know thine. But 
here thou remainest for ever — ^lost, e^en as I am lost.” And she wept 
again. The Rabbi dashed his turban on the ground, and tearing his 
hair, exclaimed, “ Woe is me I Who art thou, woman, that speakest 
to me thus ? ” 

” I am a Hebrew woman,” said she, " the daughter of a doctor of 
the laws, in the city of Bagdad ; and being brought hither, it matters 
not how, I am married to a prince among the Mazikin, even him who 
was sent for thee. And that child, whom thou sawest, is our first-bom, 
and I could not bear the thought that the soul of our innocent babe 

^ Demons. 
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should perish. I therefore besought my husband to try to bring hither 
a priest, that the law of Moses (blessed be his memory t) should 
be done ; and thy fame, which has spread to Bagdad, and lands 
further towards the rising of the sim, made me think of thee. 
Now my husband, though great among the Mazikin, is more just than 
the other Demons ; and he loves me, whom he hath ruined, with a 
love of despair. So he said that the name of Jochonan the wise was 
familiar unto him, and that he knew thou wo\ildst not be able to refuse. 
What thou hast done, to give him power over thee, is known to 
th3rself.'’ 

“ I swear, before Heaven,” said the Rabbi, ” that I have ever 
diligently kept the law, and walked steadfastly according to the 
traditions of our fathers from the day of my youth upward. I have 
wronged no man in word or deed, and I have daily worshipped the 
Lord ; minutely performing all the ceremonies thereto needful.” 

” Nay,” said the lady, “ aU this thou mightest have done, and 
more, and yet be in the power of the Demons. But time passes, for 
1 hear the foot of my husband mounting the stair. There is one chance 
of thine escape.” 

” What is that ? O lady of beauty 1 ” said the agonized Rabbi. 

” Eat not, drink not, nor take fee or reward while here ; and as 
long as thou const do thus, the Mazikin have no power over thee, dead 
or alive. Have courage, and persevere." 

As she ceased from speaking, her husband entered the room, fol- 
lowed by the nurse, who bore all things requisite for the ministration 
of the Rabbi. With a heavy heart he performed his duty, and the 
child was numbered among the faithful. But when, as usual, at the 
conclusion of the ceremony, the wine was handed round to be tasted 
by the child, the mother, and the Rabbi, he refused it, when it came 
to him, saying : 

” Spare me, my lord, for I have made a vow that I fast this day ; 
and I will eat not, neither will I drink.” 

” Be it as thou pleasest,” said the Demon ; " I will not that thou 
shouldst break thy vow ” : and he laughed aloud. 

So the poor Rabbi was taken into a chamber looking into a garden, 
where he passed the remainder of the night and the day, weeping and 
praying to the Lord that He would deliver him from the city of Demoifs. 
But when the twelfth hour came, and the sim was set, the Prince of the 
Mazikin came again unto him and said : 
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" Eat now, I pray thee, for the day of thy vow is past " ; and he 
set meat before him. 

" Pardon again thy servant, my lord," said Jochonan, " in this 
thing. I have another vow for tWs day also. 1 pray thee be not 
angry with thy servant." 

“ I am not angry," said the Demon ; " be it as thou pleasest, I respect 
thy vow " : and he laughed louder than before. 

So the Rabbi sat another day in bis chamber by the .garden, weeping 
and praying. And when the sun had gone behind the hills the Prince 
of the Mazikin again stood before him, and said : 

" Eat now, for thou must be an hungered. It was a sore vow of 
thine " ; and he offered him daintier meats. 

And Jochonan felt a strong desire to eat, but he prayed inwardly 
to the Lord, and the temptation passed, and he answered : 

" Excuse thy servant yet a third time, my lord, that I eat not. I 
have renewed my vow." 

“ Be it so then," said the other ; “ arise, and follow me." 

The Demon took a torch in his hand, and led the Rabbi through 
winding passages of his palace to the door of a lofty chamber, which 
he opened with a key that he took from a niche in the wall. On 
entering the room Jochonan saw that it was of solid silver, floor, ceiling, 
walls, even to the threshold and the doorposts. And the curiously- 
carved roof and borders of the ceiling shone in the torch-light as if they 
were the fanciful work of frost. In the midst were heaps of silver 
money, piled up in immense urns of the same metal, even over the 
brim. 

" Thou hast done me a serviceable act. Rabbi," said the 
Demon ; " take of these what thou pleasest ; aye, were it the 
whole." 

" I cannot, my lord," said Jochohan. " I was adjured by thee to 
come hither in the name of God ; and in that name I came, not for fee 
or for reward." 

" Follow me," said the Prince of the Mazikin ; and Jochonan did 
so into an inner chamber. It was of gold, as the other was of silver. 
Its golden roof was supp)orted by pillars and pilasters of gold, resting 
upon a golden floor. The treasures of the Wngs of the earth wo\ild 
Osbt purchase one of the four-and-twenty vessels of golden coins which 
were disposed in six rows along the room. No wonder 1 for they were 
filled by the constant labours of the Demons of the mine. The heart 
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of Jochonan was moved by avarice when he saw them shining in 
yellow light, like the autumnal sun, as they reflected the beams of 
the torch. But God enabled him to persevere. 

" These are thine," said the Demon ; " one of the vessels which 
thou beholdest would make thee richest of the sons of men — and 1 give 
thee them all." 

But Jochonan refused again ; and the Prince of the Mazikin opened 
the door of a third chamber, which was called the Hall of Diamonds. 
When the Rabbi entered he screamed aloxid, and put his hands over 
his eyes, for the lustre of the jewels dazzled him, as if he had looked 
upon the noonday sun. In vases of agate were heaped diamonds 
beyond numeration, the smallest of which was larger than a pigeon's 
egg. On alabaster tables lay amethysts, topazes, rubies, beryls, and 
all other precious stones, wrought by the hands of skilful artists, 
beyond power of computation. The room was lighted by a carbuncle, 
which from the end of the hall poured its ever-living light, brighter than 
the rays of noontide, but cooler than the gentle radiance of the dewy 
moon. This was a sore trial on the Rabbi ; but he was strengthened 
from above, and he refused again. 

" Thou knowest me then, I perceive, O Jochonan, son of Ben- 
Da vid," said the Prince of the Mazikin ; " I am a Demon who would 
tempt thee to destruction. As thou hast withstood so far, I tempt 
thee no more. Thou hast done a service which, though I value it not, 
is acceptable in the sight of her whose love is dearer to me than the 
light of life. Sad has been that love to thee, my Rebecca I Why 
should 1 do that which would make thy cureless grief more grievous ? 
You have yet another chamber to see," said he to Jochonan, who had 
closed his eyes, and was praying fervently to the Lord, beating his 
breast. 

Far different from the other chambers, the one into which the 
Rabbi was next introduced was a mean and paltry apartment without 
furniture. On its filthy walls hung innumerable bimches of rusty keys 
of all sizes, disposed without order. Among them, to the astonishment 
of Jochonan, hung the keys of his own house, those which he had put 
to hide when he came on this miserable journey, and he gazed upon 
them intently. 

" What dost thou see,” said the Demon, " that makes thee look so 
eagerly ? Can he who has refused silver, and gold, and diamonds, be 
moved by a paltry bimch of rusty iron ? " 
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" They are mine own, my lord," said the Rabbi, " them will I take 
if they be offered me." 

" Take them, then," said the Demon, putting them into his hand ; 
thou mayst depart. But, Rabbi, open not thy house only when 
thou retumest to Cairo, but thy heart also. That thou didst not open 
it before was that which gave me power over thee. It was well that 
thou didst one act of charity in coming with me without reward, for 
it has been thy salvation. Be no more Rabbi Jochonan the miser." 

The Rabbi bowed to the ground, and blessed the Lord for his 
escape. “ But how," said he, " am 1 to return, lor I know not the 
way ? " 

" Close thine eyes," said the Demon. He did so. and. in the space 
of a moment, heard the voice of the Prince of the Mazikin ordering him 
to open them again. ' And behold, when he opened them, he stood in 
the centre of his own chamber, in his house at Cairo, with the keys in 
his hand. 

When he recovered from his surprise, and had offered thanksgivings 
to God, he opened his house and his heart also. He gave alms to the 
poor, he cheered the heart of the widow, and lightened the destitution 
of the orphan. His hospitable board was open to the stranger, and his 
purse was at the service of all who needed to share it. His life was a 
perpetual act of benevolence, and the blessings showered upon him by 
all were returned bountifully upon him by the hand of God. 

But people wondered, and said, " Is not this the man who was 
called Rabbi Jochonan the miser ? What hath made the change ? ” 

And it became a saying in Cairo. When it came to the ears of the 
Rabbi he called his friends together, and he avowed his former love of 
gold, and the danger to which it had exposed him, relating all which 
has been above told, in the hall of the new palace that he built by the 
side of the river, on the left hand, as thou goest down the course of the 
great stream. And wise men, who were scribes, wrote it down from 
his mouth, for the memory of mankind, that they might profit thereby. 
And a venerable man, with a beard of snow, who had read it in these 
books, and at whose feet I sat, that I might learn the wisdom of the old 
time, told it to me. 

And I write it in the tongue of England, the merry and the free, 
on the tenth day of the month Nisan, in the year according to the lesser 
supputation, five hundred ninety and seven, that thou mayst learn 
good thereof. If not, the fault be upon thee. 
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FRANK KENNEDY 

M y father left the carabineers some years before the Irish re- 
bellion of ninety-eight. Like greater warriors, the crop of 
laurels he collected in that celebrated corps was but a short 
one. It is true he had seen service : his sword, like Butler's knight's, of 
" passing worth,” had been unsheathed in executing ” warrants and 
exigents ” ; and more than once he had stormed a private distillery, 
under the leading of a desperate gauger. 

He was, however, a stout slashing-looking fellow, and found favour 
in my mother’s sight. She had reached the wrong side of thirty; 
consequently she made but a short resistance, and bestowed her hand 
and fortune on the bold dragoon. My mother was an heiress, but the 
estate of Killnacoppal owed ” a trifle of money ” : now a trifle in * 
Connaught is sometimes a sweeping sum ; and you cannot safely 
calculate on rents in Connemara being paid exactly to the day. 

I never exhibited precocity of intellect ; but before I was sixteen I 
discovered that our establishment occasionally suffered from a scarcity 
of specie. At these times my father was sure to be afQicted with cold 
or rheumatism, and never left the house ; and I suppose, for fear of 
disturbing him, the hall door was but seldom opened, and then only to 
a particular friend ; while an ill-favoured tradesman or suspicious- 
looking stranger received their commands in the briefest manner from 
an upper window. 

What was to be done with me had cruelly puzzled both my parents : 
and whether 1 should ornament the church, or benefit the revenue, 
was for a long time under consideration. The law, however, held out 
more promising prospects than either; and it was decided that I 
should be bound to an attorney. 

Duncan Davidson, of Dorset Street, Dublin, was married to my 
father's sister. He was of Scotch descent, and like that ” thinking 
people ” from whom he sprang, he held " a hard grip of the main 
chance.” Duncan was wealthy and childless, and if he could be 
induced to bring me up at his feet, God knows what might be the 
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consequence. My father accordingly made the application, and the 
gracious Duncan consented to recdve me for a time on trial. 

What a bustle there was in Killnacoppal when my uncle’s letter 
arrived I Due preparations were made for my departure ; and as the 
term of my absence was computed at seven years, I had to take a 
formal and affectionate leave of my relatives to the fifteenth degree of 
consanguinity. My aunt Macan, whose cat’s leg I had unfortunately 
dislocated, and who had not spoken to me since Candlemas, was 
induced to relent on the occasion, and favoured me with her blessing 
and a one-pound note, although she had often declared she never 
could banish the idea from her mind but that 1 should travel at the 
public expense, if my career were not finished in a more summary 
manner. 

I arrived safely in Dublin — and awful were my feelings when first 
ushered into the presence of my uncle Duncan. He was a short fat 
man, in a brown coat and flax-coloured scratch-wig, perched upon a 
hi g h office stool. Considering his dimensions, I used to marvel much 
how he managed to get there. Holding out his forefinger, which I 
dutifully grasped, he told me to be steady and attentive, and that my 
aimt would be happy to see me upstairs. On leaving the room, I heard 
him softly remark to the head clerk, that he did not much like my 
appearance, for that I had “ a wild eye in my head.” 

I was duly put to the desk, and the course of trial was not flattering 
to me, or satisfactory to my intended master. It was allowed on all 
hands that my writing was abominable ; and my spelling, being un- 
trammelled by rules, was found in many material points to differ from 
modem orthographers. Nor was I more successful in comparing 
deeds — ^my desk and stool were vmluckily placed beside a window 
which looked into a narrow court, and a straw-bonnet maker occupied 
the opposite apartment. She was pretty, and I was naturally polite — 
and who with a rosy cheek before him would waste a look upon a 
tawny skin of parchment ? I mentally consigned the deed to the 
devil, and let the copy loose upon the world ” with all its imperfections 
on its head,” 

The first trial was nearly conclusive — for never before had such a 
lame and lamentable document issued from the office of the punctilious 
Duncan. I had there omitted setting forth " one hundred dove-cots,” 
and, for ought I know, left out ” one himdred castles,” to keep them 
omnpany. My uncle almost dropped from his perch at the discovery ; 
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and Counsellor Roundabout was heard to remark that a man’s life' 
was not safe in the hands of such a delinquent. 1 was on the point of 
getting my congi, and free permission to return to the place from 
whence I came ; but my aunt — ^good easy woman — ^interfered, and 
Duncan consented to give me a farther trial, and employ me to 
transport his bag to the courts and his briefs to the lawyer. 

Any drudgery for me but the desk. With suitable instructions the 
bag was confided to me, and for three days it came back safely. On 
the fourth evening I was returning ; the bag was unusually full, and so 
had been my uncle’s admonitions for its security. 1 had got half-way 
down Capel Street, when whom should 1 see on the other side of 
the way but Slasher Mac Tigue ? 

The Slasher was five akin to my mother, and allowed to be the 
greatest buck at the last fair of Ballinasloe — ^and would he acknowledge 
me, loaded as 1 was like a Jew dothesman ? What was to be done ? 
1 slipped the accursed bag to a ragged boy — promised him some 
halfpence for his trouble — prudently assured him that his cargo was 
invaluable — told him to wait for me at the comer, and next moment 
was across the street, with a fast hold of the Slasher’s right hand. 

The Slasher — peace to his ashes 1 for he was shot stone dead in the 
Phcenix Park — we never well understood the quarrel in Connemara, 
and it was said there that the poor man himself was not thoroughly 
informed on the subject — appeared determined to support his justly- 
acquired reputation at the late fair of Ballinasloe. Not an eye in Capel 
Street but was turned on him as he swaggered past. His jockey boots — 
I must begin below — ^were in the newest style ; the top sprang from the 
ankle-bone, and was met midleg by short tights of tea-coloured leather ; 
three smoothing-iron seals and a chain that would manacle a deserter 
dangled from the fob ; his vest was of amber kerseymere, gracefully 
sprinkled with stars and shamrocks ; his coat sky-blue, with basket 
buttons, relieved judiciously with a purple neckcloth, and doeskin 
gloves ; while a conical hat with a leaf full seven inches broad topped 
all. A feeble imitation of the latter article may still be seen by the 
curious, in a hatter’s window. No. 71 in the Strand, with a label afi&xed 
thereto, denominating it " Neck or Nothing” 

Lord, how proud 1 felt when the Slasher tucked me imder his arm I 
We had already taken two turns — the admiration of a crowded 
thoroughfare — ^when I looked round for my bag-holder ; but he was not 
visible. I left my kinsman hastily, ran up and down the street, looked 




FRANK KENNEDY 


68 


round the comers, peered into all the public-houses ; but neither bag 
nor boy was there. 1 recollected my uncle’s name and address were 
written on it, and the urchin might have mistaken his instructions and 
carried the bag home. OB I ran, tumbled an apple basket in Bolton 
Street, and spite of threats and curses, held on my desperate course, 
until I found myself, breathless, in my uncle’s presence. 

He sternly reproached me for being dilatory. 

" What had detained me ? Here had been Counsellor Leather- 
head’s servant waiting this half-hour for his papers ; — bring in the 
bag.” 1 gaped at him, and stuttered that 1 supposed it had been already 
here ; but it would certainly arrive shortly. Question and answer 
followed rapidly, and the fatal truth came out — the bag was lost I — ^for 
the cad, advertised of the value of his charge, had retreated the moment 
I turned my back ; and although on investigation he must have felt 
much disappointed at the result of his industry, yet, to do him justice, 
he lost no time in transferring the papers to the tobacconist and 
pocketing the produce of the same. 

For some moments Duncan’s rage prevented him from speaking. 
At last he found utterance ; — " Heaven and earth 1 ” he exclaimed ; 
“ was there ever such a villain ? He was ruined : — all the Kilgobbin 
title-deeds — Lady Splashboard’s draft of separation — papers of 
satisfaction for sixteen mortgages of Sir Phelim O’Boyl I — ^What was 
to be done ? ” 

1 muttered that I supposed 1 should be obliged to give Sir Phelim 
satisfaction myself. 

” O I curse your satisfaction,” said my uncle ; " these are your 
Connaught notions, you desperate do-no-good. What an infernal 
business to let any one from that barbarous country into my house ! 
Never had but two clients in my life on the other side of the Shannon. 
I divorced a wife for one ; and he died insolvent the very day the 
decree was pronounced, and costs and money advanced went along 
with him to the devil. The other quarrelled with me for not taking 
a bad bill for my demand, and giving a large balance over my claim, 
in ready cash. I threatened law, and he threatened flagellation. I 
took courage and sent down a writ ; and the sheriff returned a non est 
inventus, although he was hunting with him for a fortnight. 1 ran him 
to execution and got nulla bona on my return. As a last resource I 
sent a man specially from Dublin : they tossed him in a blanket, and 
farced him to eat the original ; and he came back, half dead, with a 
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civil intimation that if I ever crossed the bridge of Athlone, the de- 
fendant would drive as many slugs through my body as there were 
hoops on a wine-pipe I " 

I coxild not help smiling at the simile : the client was a wag ; for 
my uncle in his personal proportions bore a striking resemblance to a 
quarter-cask. 

" But run, every soul of you," he continued, " and try to get some 
clue by which we may trace the papers." 

Away clerk and apprentice started ; but their researches were 
unsuccessful ; many a delicate cut of cheese was already encased in 
my Lady Splashboard's separation bill ; and the Kilgobbin title-deeds 
had issued in subdivisions from the snuff-shop, and were making a 
rapid circle of the metropolis. 

My aunt’s influence was not sufficient to obtain my pardon, and 
mollify the attorney ; and I was despatched, per mail, to that refugium 
peccatorum, as Duncan styled Connemara. 

The gentle auditor may anticipate that on my return no fatted 
calf was killed ; nor was there " joy in Aztlan," as the poet-laureate 
has it. I re-entered Killnacoppal without beat of drum — and indeed 
my demeanour on this occasion was so modest that I had been in 
undisturbed possession of the front attic for two whole days before my 
worthy parents were advertised that I had retired from the study of 
the law, with no future intention to " stick to the woolsack." 

To communicate the abrupt termination of my forensic pursuits to 
my aunt Macan was an affair of nice and delicate management. When 
acquainted with the unhappy incident which had drawn down the 
wrath of my uncle Duncan, she particularly inquired " if there had 
been any money in the lost bag,” and requested to see the last " Hue 
and Cry." 

God knows whether I should have been enabled to weather the gale 
of family displeasure, as my aunt had again resumed the mantle of 
prophecy, when, luckily for me, the representation of the county of 
Galway became vacant by the sudden decease of Sir Barnabas Bodkin ; 
the honest gentleman being smothered in a hackney-coach returning 
comfortable from a corporation dinner at Morrison's. 

On this distressing event being known, Mr. Denis Darcey, of Cairig- 
a-howley Castle, declared himself. He was strongly supported by Mr. 
Richard Martin, the other member ; and his address, ^m the pen of 
the latter gentleman, was circulated without delay. In it he set forth 
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Ms family and pretendons : pledged himself to support Catholic 
emancipation and the repeal of still fines ; — ^humanely recommended 
his opponent to provide himself with a cofiBn previous to the opening 
of the poll ; — professed strong attachment to the House of Brunswick, 
and the Church by law established ; and promised to use his utmost 
exertions to purify the penal code, by making accidents in duelling 
amount to justifiable homicide : and abduction of heiresses and dogs, 
felony without benefit of clergy. 

A person of Denis Darcey*s constitutional principles was a man 
after my father’s own heart : the Killnacoppal interest was accordingly 
given him, and I was despatched at the head of sixscore freeholders, 
“ good men and true,” untrammelled with tight shoes or tender con- 
sciences, to give our “ most sweet voices,” in the ancient town of 
Galway. 

But I was not entrusted with this important command without 
receiving full instructions for my conduct on the occasion. My father, 
no doubt, would have led the Killnacoppal legion to the hustings in 
person, had it not happened that the sheriff was on the other side ; 
and, therefore, his public appearance within the bailiwick of that 
redoubted personage would have been a dangerous experiment. 
” Frank,” said my father, ” don't overdo the thing : poll your men 
twice I and more cannot be expected ; but mind the ovtworh, for it's 
there the tinints will shine.” 

I obeyed him to the letter ; and without personal vanity, I ascribe 
the happy return of my esteemed friend Denis Darcey to the unwearied 
exertions of the freeholders of Killnacoppal. What between pelting 
the military, smashing the booths, and scattering the tallies, we 
managed to keep up such confusion that our adversaries could hardly 
bring forward a man. If dispersed by a charge of cavalry here, we 
were rallied in a few minutes injthe next street, cracking heads and 
crashing windows : if routed by the Riot Act and a row of bayonets, 
before the sheriff was well round the comer we had a house pulled down 
to the tune of " Hurrah for Killnacoppal 1 ” 

At last, all human means being found imavailable by our opponents 
to bring in a freeholder, the booths were closed, and Mr. Denis Darcey 
declared duly elected. 

After such feats, how could it be wondered at that 1 was 

courted and caressed. 

High placed in haUs a welcome guest ; 
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seated within seven of the chairman at the election dinner, drank wine 
with the new member, toasted by the old one, I mean Dick Martin — 
and embraced by Blakes, Brownes, and Bodkins in endless variety ? — 
Nor did the reward of " high desert " end here ; for in the next gazette 
1 was appointed to a lieutenancy in the South Mayo militia. 

With very different feelings I now returned to my paternal mansion 
— 7, who had left the little lawyer in Dorset Street in disgrace, and 
been happy to effect a sort of felonious re-entry of the premises at 
Killnacoppal — I now came home a conqueror ; an hundred blackthorns 
rattled above my head ; an hundred voices yelled " Kinnidy for ivir I " 
— a keg of poteen was broached before the door ; a stack of turf was 
blazing in the village ; and all was triumph and exultation. We had 
brought back, of course, the usual assortment of broken bones, left 
some half-score damaged skulls to be repaired at the expense of the 
county, and carried back one gentleman totally defimct, who had 
been suffocated by tumbling dead drunk into a bog-hole. My fame 
had travelled before me, and my aunt Macan had taken to her bed not 
from vanity, but " vexation of spirit." 

My leave of absence expired, and I set out to join my regiment. 
My mother consulted the Army List, and discovered she had divers 
relatives in my corps ; for there was scarcely a family from Loughrea 
to Belmullet with whom she was not in some way connected. Some 
of her relations in the South Mayo she mentioned as being rather 
remote ; but there was Captain Rattigan : his father, Luke Rattigan 
of Rawnacreeva, married Peter Fogarty's third daughter ; and Peter 
Fogarty and my aunt Macan were cousins-german. 

No doubt the gallant captain would know and acknowledge the 
relationship, and take that hvely interest in my welfare which was 
natural ; but, for fear of mistakes, she wrote a letter of introduction 
with me, having very fortunately danced fifteen years before with the 
said Mr. Rattigan, at a fair ball at Ballinasloe. 

For the second time I left my father’s house. The headquarters 
of the regiment were in Naas, and there I arrived in safety; was 
recognized by Captain Rattigan ; presented by him in due form to the 
colonel ; introduced to the corps ; paid plate and band-fund fees ; 
dined at the mess ; got drunk there as became a soldier of promise, 
and was carried home to my inn by a file of the guard, after having 
overheard the fat major remark to my kinsman — 

" Rat, that boy of yours will be a credit to the Te^meat ; for as 
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Z'm a trae Catholic, he has taken oS three bottles of Page's port, and 
no doubt he'll improve." 

A year passed over — I conducted myself creditably in all regimental 
matters, touching drill duty and drinking, when an order suddenly 
came for a detachment to march to Ballybunnion ; in the neighbour- 
hood of which town the pleasant part of the population were amusing 
themselves nightly in carding middlemen, and feathering tithe proctors. 
Captain Rattigan's company (in which I was an imworthy lieutenant) 
was selected for this important service. 

The morning I left Naas for Ballybunnion will be a memorable 
day in the calendar of my life. My cousin Rattigan frequently boasted, 
after dinner, that " he was under fifty, and above five feet three " ; 
but there were persons in the corps who alleged that he was above 
the former and tmder the latter : — but let that pass — he is now, honest 
man, quietly resting in Craughane churchyard, with half a ton weight 
of Connemara marble over him, on which his virtues and his years are 
recorded. 

Now, without stopping to ascertain minutely the age and height 
of the departed, I shall describe him as a thick square-shouldered 
undersized man, having a short neck and snub-nose — the latter organ 
fully attesting that Page's port was a soimd and well-bodied liquor. 
The captain, on his pied pony, rode gallantly on at the head of " his 
charge " : I modestly followed on foot — and late in the evening we 
marched in full array down the main street of Ballybunnion, our fife 
and drum playing to the best of their ability the captain’s favourite 
quick step, " I’m over young to marry yet.” 

My kinsman and I were peaceably settled over our wine, when the 
waiter annoimced that a gentleman had called upon us. He was 
shown up in proper form ; and having managed by depressing his 
person, which was fully six feet four inches, to enter the apartment 
he announced himself as Mr. Christopher Clinch ; and in a handsome 
speech declared himself to be an ambassador from the stewards of the 
Ballybunnion coterie ; which coterie being to be holden that evening, 
he was deputed to soli ■"it the honour of our company on this occasion. 
Captain Rattigan returned our acknowledgments duly ; and he and 
the ambassador having discussed a cooper of port within a marvellous 
short period, separated with many squeezes of the hand, and ardent 
hopes of a future acquaintance. 

There was a subject my kinsman invariably dwelt upon whenever 




58 WILLIAM HAMILTON MAXWELL 


he had transgressed the third bottle — ^it was a bitter lamentation over 
the numerous opportunities he had suffered to escape of making himself 
comfortable for life, by matrimony. As we dressed together, for we 
were cantoned in a double-bedded room. Rat was unusually eloquent 
on the grand mistake of his earlier days, and declared his determination 
of even yet endeavouring to amend his youthful error, and retrieve lost 
time. 

The commander’s advice was not lost upon me. 1 took unusual 
pains in arraying m}^lf for conquest, and in good time found myself 
in the ballroom, with thirty couples on the floor all dancing " for the 
bare life " that admired tune of " Blue bonnets over the border.” 

The attention evinced in his visit to the inn by Mr. Christopher 
Clinch was not confined to a formal invitation ; for he assured us on 
our arrival that two ladies had been expressly kept disengaged for us. 
Captain Rattigan declined dancing, alleging that exercise flurried him, 
and he could not abide a red face, it looked so very like dissipation. 
I, whose countenance was fortunately not so inflammable as my kins- 
man’s, was marshalled by Mr. Clinch to the head of the room. 

" He was going,” he said, " to introduce me to Miss Jemima O’Brien 
— ^lady of first connections — ^large fortune when some persons at present 
in possession dropped off — fine woman — ^much followed — sprightly — 
off-handed — ^fond of military men. Miss O’Brien, Captain Kennedy.” 
I bowed — she ducked — seized my offered hand, and in a few minutes 
we were going down the middle like two-year-olds for *' the Kirwans.” 
Nor had Captain Rattigan been neglected by the master of the cere- 
monies : he was snugly seated in a quiet comer at cribbage, a game 
the commander delighted in, with an elderly gentlewoman, whom my 
partner informed me was her aunt. 

Miss O’Brien was what Rattigan called a spanker. She was dressed 
in a blue silk lute-string gown, with a plume of ostrich feathers, flesh- 
coloured stockings, and red satin shoes. She had the usual assortment 
of beads and curls, with an ivory fan and a well-scented handkerchief. 

She was evidently a fine-tempered girl ; for, observing my eye rest 
on an immense stain upon her blue lute-string, she remarked with a 
smile ” that her aunt’s footman had spilled some coffee on her dress, 
and to save him from a scolding, she had assured the dear old lady 
that the injury was trifling, and that it would be quite unnecessary to 
. detain her while she should change her gown : it was quite clear she 
never could wear it again ; but her maid and the milliner would be 
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the gainers. Amiable creature I — ^the accident did not annoy her for 
a second. 

The first dance had concluded, when the long gentleman whispered 
softly over my shoulder how I liked “ the heiress " ? The heiress ! — 
1 felt a faint hope rising in my breast which made my cheek colour like 
a peony. Rattigan's remorse for neglected opportunities rushed to 
my mind. Had my lucky hour come ? And had I actually an heiress 
by the hand for nine-and-twenty couples ? We were again at the head 
of the room, and away we went — she cutting and I capering, until we 
danced to the very bottom, " The wind tJuit shakes the barley t ” 

I had placed Miss O'Brien with great formality on a bench, when 
Rattigan took me aside : — " Frank, you're a fortunate fellow, or it's 
your own fault — ^found out all from the old one — ^lovely creature — 
great catch — ^who knows ? — strike while the iron is hot,” etc., etc., etc. 

Forttme indeed appeared to smile upon me. By some propitious 
accident all the men had been provided with partners, and 1 had the 
heiress to myself. " She was, she confessed, romantic — she had quite 
a Uterary turn ; spoke of Lady Morgan’s Wild Irish Girl ; she loved 
it — doted upon it ; — and why should she not ? for Lieutenant-colonel 
Cassidy had repeatedly sworn that Glorvina was written for herself ” ; 
— ^and she raised her fan 

The conscious blush to hide. 

Walter Scott succeeded — I had read in the Galway Advertiser a 
quotation from that poet, which the newspaper had put in the mouth 
of a travelling priest, and alleged to have been spoken by him in a 
charity sermon, which I now fortunately recollected and repeated. 
Miss O'Brien responded directly with that inflammatory passage, — 

In peace love tune^ the shepherd's reed. 

*' And could she love ? ” — I whispered with a look of tender 
inquietude. “ She could ; she had a heart, she feared, too warm for 
her happiness : she was a creature of imagination — all soul — all 
sympathy. She could wander with the man of her heart from 

Egypt's fires to Zembla's frost." 

There was no standing this , I mustered all my resolution — poured 
out an unintdligible rhapsody— eternal love— life gratefully devoted 
—permission to fall at her feet — ^hand — ^heart — fortune 1 
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She sighed deeply — kept her fan to her face for some moments — 
and, in a voice of peculiar softness, murmtired something about *' short 
acquaintance,” with a gentle supplication to be allowed time for ten 
minutes to consult her heart. Rat again rushed to my mind ; pro- 
crastination had ruined him; I was obdurate — pressed — raved — 
ranted — till she sighed, in a timid whisper, that she was mine for 
ever I 

Heavens 1 — was I awake ? — did my ears deceive me ? The room 
turned topsy-turvy — ^the candles danced a reel — my brain grew giddy 
— it was true — absolutely true ; Jemima O'Brien had consented to 
become Mrs. Kennedy I 

Up came Captain Rattigan, as my partner left me for an instant 
to speak to her aimt. Rat was thunderstruck— cursed his fate, and 
complimented mine. 

" But, zounds I Frank, you must stick to her. Would she run 

away with you ? These d lawyers will be t 5 dng up the property, 

so that you cannot touch a guinea but the half-year’s rent — may be 
inquiring about settlements, and ripping up the cursed mortgages of 
Killnacoppal. At her, man, — they are all on the move. 1’U manage 
the old one : mighty lucky, by-the-by, at cribbage. Try and get the 
heiress to be off — to-morrow, if possible — early hour. Oh I murder — 
how I lost my time 1 ” 

All was done as the commander directed. Rat kept the aunt in 
play while I pressed the heiress hard — and so desperately did I portray 
my misery, that, to save my life, she humanely consented to elope with 
me at twelve o’clock next day. 

Rattigan was enraptured. What a chance for a poor lieutenant — 
as he shrewdly observed, from the very unpretending appearance of 
Mrs. Cogan's mansion, that ” my aunt's ” purse must be a long one. 
We settled ourselves joyfully at the inn fire — ordered two bottles of 
mulled port — arranged all for the elopement — clubbed purses — sum 
total not burdensome — and went to bed drunk and happy. 

Next morning — the morning of that day which was to bless me 
with fortune and a wife. Captain Rattigan and I were sitting at an early 
breakfast, when, who should imexpectedly arrive but Comet Bircham, 
who was in command of a small party of dragoons in Ballybunnion, 
and an old acquaintance of my kinsman. ” How lucky ! ” whispered 
Rat ; ” he has been quartered here for three months, and we shall 
hear the particulars of the O'Briens from him.” 
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While he spoke the trooper entered. " Ah I Ratty, old boy, 
how wags the world ? — Just heard 3 rou had been sent here to 
exterminate carders — cursed scoundrels 1 — obliged me to leave a 
delightful party at Lord Tara’s ; but, Rat, we’ll make them smoke 
for it." 

" Mr. Bircham, my cousin Kennedy. Come, Comet, off with the 
scimitar and attack the congo. Any news stirring ? ’’ 

" Nothing but a flying report that you had determined on sobriety 
and forsworn a drop beyond the third bottle ; — ^but that shake in your 
claw gives a lie direct to the tale. And you were dancing. Rat, last 
night. How did the carnival or coterie go off ? Any wigs lost or gowns 
tattered ? Any catastrophe ? ’’ 

" Why, no — pleasant thing enough — some fine women there.” 

" Were there, faith ? Why, Rat, you’re a discoverer ; for 
such a crew as figured at the last one, mortal eye never looked 
upon." 

" I only particularly noticed one — ^by Jove, a fine woman 1 — a 
Miss O’Brien.” 

" Miss Jemmy O’Brien, as the men call her. Why, Rat, what 
iniquity of yours has delivered you into the hands of the most detestable 
harpy that ever infested country quarters ? " 

" Detestable harpy 1 ” — Rat and I looked cursedly foolish. 
" Bircham — ^hem 1 — are you sure you know the lady ? " 

" Know the lady I to be sure I do. Why, she did me out of an ivory 
fan one unlucky wet day that the devil tempted me to enter Mrs. 
Cogan’s den. Phoo I I’ll give you what the beadle calls ' marks and 
tokens.' Let me see. — ^Yes — I have it — ^blue dress, cursedly splashed 
with beer — she says coffee ; soiled feathers, and tricked out like a 
travelling actress.” 

1 groaned audibly — ^it was Jemima to a T : — Captain Rattigan 
looked queer. 

" My dear Bircham — ^hem 1 — ^you know among military men — 
hem 1 — honourable confidence may be reposed — hem I My young 
friend here danced with her — ^represented as an heiress to him ” 

" By a cursed hag who cheats at cribbage, and carries off negus 
by the quart.” 

"True bill, by !" ejaculated the Captain. "Complained 

eternally of thirst and the heat of the room, and did me regularly out 
of thirty shillings.” 
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“ Ha ! ha ! ha I — Rat, Rat, and wert thou so soft, my old one ? ” 

" But, Birchy," said the Captain, “ the devil of it is, my young 
friend — ^httle too much wine — ^thought himself in honourable hands, 
and promised her ” 

" A new silk gown — ah, my young friend, little didst thou know 
the Jezebel. But it was a promise obtained under false pretences — 
she told you a cock-and-bull story about Lady Morgan — sported 
Scott — dealt out Tom Moore by the yard — all false pretences. See 
her damned before 1 would buy her a yard of riband. What a pirate 
the woman is I " 

Rat jumped off his chair, drew his breath in, and g^ped out — A 
gown I Zounds, man, he promised to marry her I ” 

Up jumped Bircham. — “ To marry her 1 Are you mad, or are you 
hoaxing ? " 

“ Serious, by St. Patrick,” said Rat. 

” Why then it’s no longer a joke. You are in a nice scrape. I beg 
to tell you that Jemmy O'Brien is as notorious as Captain Rock. She 
has laid several fools under contribution, and has just returned from 
Dublin, after taking an action against a little drunken one-eyed Welsh 
major, whom her aunt got, when intoxicated, to sign some paper or 
promise of marriage. The major, like a true gentleman, retrieved his 
error by suspending himself in his lodgings the day before the trial ; 
and it is likely that Jem and her aunt will be in gaol, for the law 
expenses.” 

Rat and I were overwhelmed, and looked for some minutes in silence 
at each other. At last I told Bircham the whole affair. The dragoon 
was conv\ilsed with laughter — " So,” said he, " at twelve o’clock the 
gentle Jemmy is to be spirited away. But come, there’s no time to 
lose — sit down. Rat, get a pen in thy fist, and I’ll dictate and thou 
inscribe.” 

” Madam — Having unfortunately, at the request of his afiSicted 
family, undertaken the case of Lieutenant Kennedy of the South Mayo 
regiment, I beg to apprise you that the unhappy gentleman is subject 
to occasional fits of insanity. Fearing from his mental malady that 
he may have misconducted himself to yom amiable niece last night 
at the coterie, I beg on the part of my poor friend (who is tolerably 
collected this morning) to say that he is heartily sorry for what has 
occurred, and requests the lady will conrider anything he might have 
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said only as the wanderings of a confirmed lunatic I — I am. Madam, 
etc., 3 rour obedient servant, 

** Terence Rattigan, Capt. S — M— Militia. 

To Mrs. Cogan, etc.** 

How very flattering this apology was to me I submit to the in* 
dulgent auditor. 1 was indubitably proven to have been an ass over- 
night, and I must pass as a lunatic in the morning. We had barely 
time to speculate on the success of Bircham's curious epistle, when 
my aunt Cogan’s answer arrived with due promptitude. The Comet 
separated the wet wafer with a " Faugh I " and holding the billet at 
arm's length, as if it exhibited a plague-spot, he favoured us with the 
contents, which were literally as follows : 

“ Captin Ratigin. 

" Sir — I have red your paltrey appoUogey for your nephew's 
breech of promis. I beg to tell you that a lady of the family of Clinch 
will not submit to be ensulted with impunnitey. My neece is packed 
and reddy ; and if your friend does not appear according to apoint- 
ment, he will shortly here as will not plase him, from yours to command, 

“ Honor Cog an, otherwise Clinch. 

" Hawthorn Cotage, Friday morning." 

Twelve o'clock passed — and we waited the result of Mrs. Cogan’s 
threats, when the waiter showed up a visitor, and Mr. Christopher 
Clinch, the prime cause of all our misfortunes, presented himself. He 
persisted in standing, or more properly stooping — ^for the ceiling was 
not quite six feet from the floor — coughed — hoped his interference 
might adjust the mistake, as he presumed it must be on the part of 
Lieutenant Kennedy, and begged to inform him that Miss Jemima 
O’Brien was ready to accompany the said Mr. Kennedy, as last night 
arranged. Captain Rattigan took the liberty to remark that he, the 
captain, had been very explicit with Mrs. Cogan, and requested to 
refer to his letter, in which Mr. Kennedy’s sentiments were fuUy 
conveyed, and, on his part, to decline the very flattering proposal of 
Miss Jemima O'Brien. 

Mr. Clinch stated that an immediate change of sentiment on the 
part of Mr. Kennedy was imperative, or that Mr. K. would be expected 
to favour him, Mr. C., with an interview in the Priest’s Meadow. 
Captain Rattigan acknowledged the request of Mr. Clinch to be a very 
reasonable alternative, and covenanted that Mr. Kennedy should 


64 


WILLIAM HAMILTON MAXWELL 


appear at the time and place mentioned ; and Mr. Clinch was then 
very ceremoniously conducted downstairs by the polite commander. 

Through motives of delicacy, I had at the commencement of the 
interview retired to the next apartment ; and as the rooms were only 
separated by a boarded partition, I overheard through a convenient 
chink, with desperate alarm, Captain Rattigan giving every facility to 
my being shot at in half an hour in the Priest’s Meadow. No wonder 
then Rat found me pale as a spectre, when bursting into the room he 
seized me by the hand, and told me he had brought this unlucky 
business to a happy termination. He, the captain, dreaded that 
Jemima would have been looking for legal redress ; but, thank God, 
it would only end in a duel. 

1 hinted at the chance of my being shot. 

" Shot I ” exclaimed my comforter, “ why, what the deuce does 
that signify ? If indeed you had been under the necessity of hanging 
yourself, like the one-eyed major, it would have been a hardship. No 
funeral honours — no decent wake — but smuggled into the earth like 
a half-bale of contraband tobacco ; — ^but, in your case, certain of 
respectable treatment — reversed arms — dead march — and Christian 
burial ; — vow to God, quite a comfort to be shot under such flattering 
circumstances I Frank, you have all the luck of the Rattigans about 
you I *’ — and, opening the door, he hallooed — " Myke — Myke Boyle, 
bring down the pace-makers to the parlour.” 

In a few seconds I heard the captain and his man busily at work, 
and by a number of villaunous clicks, which jarred through my system 
like electricity, I found these worthies were arranging the commander's 
pace-makers for my use in the Priest’s Meadow. 

At the appointed hour I reached the ground, which was but a short 
distance from the inn. Rattigan and Bircham accompanied me, and 
Myke Boyle followed with ihe tools. Mr. Christopher Clinch and his 
friends were waiting for us ; and a cadaverous-looking being was 
peeping through the hedge, whom I afterwards discovered to be the 
village apothecary, allured thither by the hope of an accident, as birds 
of prey are said to be collected by a chance of carrion. 

The customary bows were formally interchanged between the 
respective belligerents — the ground correctly measured — pistols 
squibbed, loaded, and delivered to the principals. I felt very 
queer on finding mjreelf opposite a truculent fellow of enormous height, 
with a pair of projecting whiskers upon which a man might hang his 
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hat, and a pistol two feet long clutched in his bony grasp. Raittigan, 
as he adjusted my ureapon, whispered. " Frank, jewel, remember 

the hip-bone ; or. as the fellow’s a of a length, you may levd a 

trifle higher " ; and, stepping aside, his coadjutor pronounced in an 
audible voice — ** One I — ^two li — three /// ” 

Ofi went the {dstols. I felt Mr. Clinch’s bullet whistle past my ear, 
and saw Captain Rattigan next moment run up to my antagonist 
and inquire " if he was much hurt." Heavens I — how delightful I 
I had brought the engagement to a glorious issue by neatly removing 
Mr. Clinch’s trigger-finger, and thereby spoiling his shooting for life. 

With a few parting bows we retired from the Priest’s Meadow, 
leaving Christopher Clinch a job for the vampire apothecary, and a fit 
subject for the assiduities of Mrs. Cogan and the gentle Jemima. 

If Captain Rattigan had registered a rash vow against port wine, 
it is to be lamented, for never were three gentlemen of the sword 
more completely done up at an early hour of the evening than we. 

Next day we were informed that Clinch was tolerably well, and 
that their attorney had been closeted with the ladies of Hawthorn 
Cottage. We held a council of war, and while debating on the ex- 
pediency of my retiring on leave to Connemara, where I might set 
Jemmy and her lawyer at defiance, the post brought us intelligence 
that " s. turn-out for the line was wanted ” ; and if I could muster the 
necessary number, I should be exchanged into a regular regiment. 

Off Rat and I started for Naais, and with little difficulty succeeded 
in making up the quota ; and the first intimation the prototype of 
Glorvina received of- our movements was being seduced to the window 
by the drums, as I marched past Hawthorn Cottage, with as choice a 
sample of ” food for gunpowder ” as ever left Ballybunnion. I saluted 
the once-intended Mrs. Kennedy with great respect ; the fifers struck 
up “ Fare you well, Killeavey " ; and Captain Rattigan. who accom- 
panied me the first day’s march, ejaculated, as he looked askance at 
this second Ariadne, " May the devil smother you, Jemima O'Brien I ” 

I have a mighty affection for the army, and, therefore., I supplicate 
3^ung soldiers never to propose for a lady in a public ballroom the 
first night they arrive in country quarters, and to shun, as they would 
the chorea viti, that seductive tune, called " The wind that shakes the 
ha/rley I ” — and, finally, to give no credence whatever to any apology 
offered for a soiled silk unless they have perpetrated the offence in 
person, or have seen it committed in their own actual presence. 
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THE GRIDIRON 

A CERTAIN old gentleman in the west of Ireland, whose love of 
the ridiculous quite equalled his taste for claret and fox- 
hunting, was wont, upon certain festive occasions when 
opportimity offered, to amuse his friends by drawing out one of his 
servants who was exceedingly fond of what he termed his “ thravels,” 
and in whom a good deal of whim, some queer stories, and, perhaps 
more than all, long and faithful services, had established a right of 
loquacity. 

He was one of those few trusty and privileged domestics, who, if 
his master unheedingly uttered a rash thing in a fit of passion, would 
venture to set him right. 

If the squire said, " I’ll turn that rascal off,” my friend Pat would 
say, " throth you won't, sir ” ; and Pat was alwajrs right, for if any 
altercation arose upon the subject-matter in hand, he was sure to 
throw in some good reason, either from former service — ^general good 
conduct — or the delinquent's ” wife and childher,” that always turned 
the scale. 

But I am digressing. On such merry meetings as I have alluded to. 
the master, after making certain ” approaches,” as a military man 
would say, as the preparatory steps in laying siege to some extrava- 
ganza of his servant, might, perchance, assail Pat thus : 

” By the by. Sir John ” (addressing a distinguished guest), ” Pat 
has a very curious story, which something you told me to-day reminds 
me of. You remember, Pat ” (turning to the man, evidently pleased 
at the notice paid to himself) — ” you remember that queer adventure 
you had in France ? ” 

” Throth I do, sir,” grins forth Pat. 

" What I ” exclaims Sir John, in feigned surprise. " Was Pat 
ever in France ? ” 

" Indeed he was,” cries mine host ; and Pat adds, " Ay, and fartho', 
plase your honour.” 

” I assure you. Sir John,” continues mine host, ” Pat told me a 
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story once that surprised me very much, respecting the ignorance of 
the French." 

" Indeed 1 " rejoins the baronet. " Really, I alwajrs supposed the 
French to be a most accomplished people." 

" Throth, then, they’re not, sir," interrupts Pat. 

'* Oh, by no means," adds mine host, shaking his head emphatically. 

" I believe, Pat, ’twas when you were crossing the Atlantic ? ” 
says the master, turning to Pat with a seductive air, and leading into 
the “ full and true account ” — (for Pat had thought fit to visit North 
Amerikay, for " a raison he had," in the autunm of the year ninety- 
eight). 

" Yes, sir," sa 3 rs Pat, " the broad Atlantic," a favourite phrase of 
his, which he gave with a brogue as broad almost as the Atlantic itself. 

" It was the time I was lost in crassin' the broad Atlantic, cornin' 
home," began Pat, decoyed into the recital ; " whin the winds began 
to blow, and the sae to rowl, that you’d think the Colleen Dhas (that 
was her name) would not have a mast left. 

" Well, sure enough, the masts went by the board at last, and the 
pumps was choaked (divil choak them for that same), and av coorse 
the wather gained an us, and throth, to be filled with water is neither 
good for man or baste ; and she was sinkin’ fast, settlin’ down, as the 
sailors calls it, and faith 1 never was good at settlin’ down in my life, 
and 1 hked it then less nor ever. Accordingly we prepared for the 
worst, and put out the boat, and got a sack o’ bishkits, and a cashk o’ 
pork, and a kag o’ wather, and a thrifle o’ rum aboord, and any other 
little mathers we could think iv in the mortial hurry we wor in — and, 
faith, there was no time to be lost, for my darlint, the Colleen Dhas, 
went down like a lump o’ lead, afore we wor many sthrokes o’ the oar 
away from her. 

" Well, we dhrifted away all that night, and next momin’ we put 
up a blanket an the ind av a pole as well as we could, and thin we 
sailed Uligant, for we dar’n’t show a stitch o’ canvas the night before, 
bekase it was blowin’ like murther, savin’ your presence, and sure 
it’s the wondher of the world we wom’t swallyed alive by the 
ragin’ sae. 

*' Well, away we wint for more nor a week, and nothin’ before our 
two good-looking eyes but the canophy iv heaven, and the wide ocean — 
the broad Atlantic — not a thing was to be seen but the sae and the 
sky : and though the sae and the sky is mighty party things in them- 
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selves, throth they're no great things whin you've nothin' else to look 
at for a week together — and the barest rock in the world, so it was 
land, would be more welkim. 

" And then, sure enough, throth, our provisions began to run low. 
the bishkits, and the wather, and the rum — ^throth that was gone first 
of all — God help uz 1 — and oh I it was thin that starvation began to 
stare us in the face. ‘ Oh, murther, mtulher, captain, darlint,' says I, 
' I wish we could see land anywhere,’ sajrs I. 

" ' More power to your elbow, Paddy, my boy,' says he, ‘ for sitch 
a good wish, and, throth, it’s myself wishes the same.' 

" ' Oh,' sa 3 rs I, ‘ that it may plaze you, sweet queen in heaven — 
supposing it was only a dissolute island,' says I, ' inhabited wid Turks, 
sure they wouldn’t be such bad Chrishthans as to refuse uz a bit and 
a sup.' 

" ‘ Whisht, whisht, Paddy,' sa 3 rs the captain ; ‘ don't be talkin' 
bad of any one,' sa 3 rs he ; ' you don't know how soon you may want 
a good word put in for yourself, if you should be called to quarthent 
in th* other world all of a suddent,' says he. 

" ‘ Thrue for you, captain, darlint,' s&ys I — I called him darlint, 
and made free wid him, you see, bekase disthress makes uz all equal — 
' thrue for you, captain, jewel — God betune uz and harm, 1 owe no man 
any spite ' — and, throth, that was only thruth. 

" Well, the last bishkit was sarved out, and, by gor, the wather 
itself was all gone at last, and we passed the night mighty cowld. 
Well, at the brake o' day the sim riz most beautiful out o' the waves, 
that was as bright as silver and as clear as cryshthal. 

" But it was only the more crule upon uz, for we wor beginnin' to 
feel terrible hungry ; when all at wanst 1 thought 1 spied the land — by 
gor, 1 thought 1 felt my heart up in my throat in a minnit, and 
' Thundher and turf, captain,’ says I, ' look to leeward,' says I. 

“ ‘ What for ? ' says he. 

" * I think I see the land,' says 1. So he ups with his bting*'um-near 
(that's what the sailors call a spy-glass, sir), and looks out, and, sure 
enough, it was. 

" ‘ Hurrah I ’ says he, ' we're all right now ; pull away, my bo 3 rs,* 
sajrs he. 

" ' Take care you’re not mistaken,' says I ; * maybe it's only a 
fog-bank, captain, darlint,’ says I. 

" ‘ Oh, no,' says he, ‘ it's the land in aimest.* 
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Oh. then, whereabouts in the wide world are we, captain ? ' says 
I ; ' maybe it id be in Roosia or Proosia, or the Carman Oceant,' says I. 

‘ Tut. you iool,* says he, for he had that consaited way wid him 
— thinkin * Itself cleverer nor any one else — ' tut, you fool,' says he ; 

' that's France,' says he. 

" ' Tare an oims,' says I, ' do you tell me so ? And how do you 
know it's France it is, captain, dear,' says I. 

" ‘ Bekase this is the Bay o' Bishky we’re in now,' says he. 

" ’ Throth, 1 was thinkin' so myself,’ says I, ‘ by the rowl it has ; 
for I often heerd av it in regard o' that same ' ; and, throth, the likes av 
it I never seen before nor since, and, with the help o’ God, never will. 

" Well, with that my heart begun to grow light, and when I seen 
my life was safe, I began to grow twice himgrier nor ever — so says I, > 
* Captain, jewel, I wish we had a gridiron.’ 

« < Why, then,' says he, ' thundher and turf,' says he, * what put a 
gridiron into your head ? ' 

" ' Bekase I'm starvin' with the hunger,' sa 3 rs 1. 

" ‘ And sure, bad luck to you,’ says he, ' you couldn’t ate a gridiron,' 
says he, ' barrin you wor a pelican o’ the wildhemess,’ says he. 

“ ' Ate a gridiron 1 ' says I. * Och, in throth, I’m not such a 
gonunoch all out as that, anyhow. But sure if we had a gridiron we 
could dress a beefsteak,’ says 1. 

" ' Arrah I but where's the beefsteak ? ’ says he. 

" ' Sure, couldn’t we cut a slice aff the pork ? ' says I. 

'* ' By gor, I never thought o’ that,' sa 3 rs the captain. ' You’re 
a clever fellow, Paddy,’ says he, laughin'. 

" ' Oh, there's many a thrue word said in joke,’ sa 3 rs I. 

" ' Thrue for you, Paddy,' says he. 

" ‘ Well, then,' sa 3 rs I, ' if you put me ashore there beyant ' (for we 
were nearin’ the land all the time)^ ‘ and sure I can ask thim for to lind 
me the loan of a gridiron,' says I. 

" ' Oh, by gor, the butther's cornin' out o’ the stirabout in aimest 
now,' says he. ' You gommoch,’ sa}^ he, ' sure I towld you before 
that's France — and sure they’re all furriners there,’ sa3^ the captain. 

“ * Well,' says I, ‘ and how do you know but I'm as good a furriner 
m3rself as any o’ thim ? ' 

" ‘ What do you mane ? ’ says he. 

" ' I mane,’ sa 3 rs I, ' what I towld you, that I'm as good a furriner 
myself as any o’ thim.' 
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“ ‘ Make me sinsible/ says he. 

“ ' By dad, maybe that's more nor me, or greater nor me, could do/ 
says I ; and we all began to laugh at him, for 1 thought I'd pay him 
oS for his bit o' consait about the Carman Oceant. 

“ ‘ Lave aff your humbuggin,' says he, ' I bid jrou, and tell me 
what it is you mane at all, at all.' 

" ' Parly-voo frongsay ? ' sa3rs I. 

" ‘ Oh, your humble sarvant,' says he. ‘ Why, by gor, you're a 
scholar, Paddy.' 

" ‘ Throth, you may say that,' sa3rs I. 

" ‘ Why, you’re a clever fellow, Paddy,’ says the captain, jeerin’ like. 

“ ' You’re not the first that said that,' says I, ‘ whether you joke 
or no.' 

" ‘ Oh, but I’m in aimest,' says the captain. ‘ And do you tell me, 
Paddy,’ says he, ‘ that you spake Frinch ? ' 

" ‘ Parly-voo frongsay ? ' says I. 

" ' By gor, that bangs Banagher, and all the world knows Banagher 
bangs the devil. I never met the likes o’ you, Paddy,' says he. ' Pull 
away, boys, and put Paddy ashore, and maybe we won't get a good 
bellyfull before long.’ 

“ So, with that, it was no sooner said nor done — they pulled away 
and got close into shore in less than no time, and run the boat up in a 
little creek ; and a beautiful creek it was, with a lovely white sthrand, 
an illigant place for ladies to bathe in the summer ; and out I got, 
and it’s stiff enough in my limbs I was afther bein’ cramp>ed up in the 
boat, and parished with the cowld and hunger ; but I conthrived to 
scramble an, one way or the other, towards a little bit iv a wood that 
was close to the shore, and the smoke curlin' out of it, quite timpting 
like. 

" ' By the powdhers o' war, I’m all right,' says I ; ' there's a house 
there ' — and sure enough there was, and a parcel of men, women, and 
childher, ating their dinner round a table quite convainent. And so I 
wint up to the dure, and I thought I'd be very civil to thim, as I heerd 
the Frinch was always mighty p’lite intirely — and I thought I’d show 
them I knew what good manners was. 

" So I took off my hat, and making a low bow. says I, ‘ God save all 
here,' says I. 

" Well, to be sure, they all stopt ating at wanst, and begun to stare 
at me, and faith they almost looked me out of countenance — ^and I 
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thought to lUjrsdf it was not good manners at all — ^more be token from 
furriners, which they call so mighty p'lite ; but I never minded that, 
in regard of wantin' the gridiron ; and so says I, * 1 beg your pardon,' 
sa 3 rs I, ‘ lor the liberty I take, but it's only bein' in disthress in regard 
of ating.' says I. * that 1 make bowld to throuble yez, and if you could 
hnd me the loan of a gridiron,' says 1, ' I'd be intirely obleeged 
to ye.' 

" By gor, they all stared at me tMuce worse nor before, and with 
that, says I (knowing what was in their minds), ‘ Indeed it's thrue for 
you,' says I ; ' I'm tathered to pieces, and God knows I look quare 
enough, but it's by raison of the storm,' says I, ' which dhruv us ashore 
here below, and we're all starvin',' sa 3 rs I. 

“ So then they began to look at each other agin, and myself, seeing 
at wanst dirty thoughts was in their heads, and that they tuk me for 
a poor beggar cornin' to crave charity — ^with that, says I, ' Oh I not 
at all,' sajre I, ‘ by no manes ; we have plenty o' mate ourselves, there 
bdow, and we'U dhress it,' says I, ' if you would be plased to lind us the 
loan of a gridiron,' says I, makin’ a low bow. 

“ Well, sir, with that, throth, they stared at me twice worse nor 
ever, and faith I began to think that maybe the captain was wrong, 
and that it was not France at all, at all ; and so says I — ' I beg pardon, 
sir,' says I, to a fine ould man, with a head of hair as white as silver — 
' maybe I’m undher a mistake,' says I, ' but I thought 1 was in France, 
sir ; aren't you furriners ? ’ says I — ' Parly-voo frongsay ? ' 

" ‘ We, mimseer,' says he. 

** ' Then would you lind me the loan of a gridiron,' sa 3 rs I, ‘ if you 
plase ? ' 

“ Oh, it was thin that they stared at me as if I had siven heads ; 
and faith myself began to feel flusthered like, and onaisy — and so, says 
I, making a bow and scrape agin, ' I know it's a liberty I take, sir,' says 
I, ' but it's only in the regard of bein’ cast away, and if you plase, sir,’ 
says I, ' Parly-voo frongsay ? ’ 

" ‘ We, munseer,' sa 5 rs he, mighty sharp. 

“ * Then would you lind me the loan of a gridiron ? ' says 1, ' and 
you'll obleege me.' 

** Well, sir, the old chap begun to munseer me, but the divil a bit 
of a gridiron he’d gic me ; and so I began to think they were all neygars, 
for all their fine manners ; and, throth, my blood ^gan to rise, and 
^ys I, ' By my sowl, if it was you was in disthress,' says I, ’ and if it 
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was to ould Ireland you kem, it's not only the gridiron they'd give you 
if you ax'd it, but something to put an it too, and a dhrop of dhrink 
into the baigain, and cead mille failte.’ 

" Well, the word cead mille failte seemed to stchreck his heart, and 
the ould chap cocked his ear, and so I thought I'd give him another 
offer, and make him sinsible at last ; and so sa}rs I, wanst more, quite 
slow, that he might undherstand — ' Parly — voo — ^frongsay, munseer ? * 

“ ' We, mimseer,’ says he. 

“ ' Then lind me the loan of a gridiron,' sa]^ I, * and bad scran to 
you.’ 

" Well, bad win' to the bit of it he'd gi’ me, and the ould chap begins 
bowin' and scrapin', and said something or other about a long tongs. 

“ ‘ Phoo I — the devil sweep yourself and tongs,’ sa}^ I, * I don’t 
want a tongs at all, at all ; but can’t you listen to raison,' says I — 
' Parly-voo frongsay ? ' 

" ' We, munseer.' 

" ' Then lind me the loan of a gridiron,’ sa3rs I, ' and howld your 
prate.’ 

" Well, what would you think but he shook his owld noddle, as 
much as to say he wouldn't ; and so says I, ' Bad cess to the likes o' 
that I ever seen — throth if you were in my country, it's not that-a-way 
they'd use you ; the curse o’ the crows on you, you ould sinner,' sa)rs I ; 
' the divil a longer I’ll darken your dure.' 

” So he seen I was vexed, and I thought, as I was turnin’ away, I 
seen him begin to relint, and that his conscience throubled him ; and 
says I, turnin’ back, ' Well, I’ll give you one chance more — ^you owld 
thief — are you a Chrishthan at all, at aU ? — are you a furriner,’ says I, 
' that all the world calls so p’lite ? Bad luck to you ; do you undher* 
stand your own language ? — Parly-voo frongsay ? ' says I. 

" ‘ We, munseer,' says he, 

" ' Then, thundher and turf,' says I, ' will you lind me the loan of a 
gridiron ? ’ 

" Well, sir, the divil resave the bit of it he’d gi' me — ^and so with 
that, ' The curse o’ the hungry on you, you owld negardly villain,’ sa3rs 
I ; ' the back o’ my hand and the sowl o’ my foot to you ; that you 
may want a gridiron yourself yet,’ says I ; ' and wherever I go, high 
and low, rich and poor shall hear o’ you,' sa3rs I ; and with that I lift 
them there, sir, and kem away — and in throth it’s often since that 1 
thought that it was remarkable.” 
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THE STORY OF G^NfiVlfiVE 

Z ’ART de hien confer is still a Frenchman's most admired talent. 
Our handsome and interesting beau, Edmonde, piques him- 
^ self on this accomplishment, and is a " conteur ” by profession. 
He related to us in the Tuileries, yesterday, the following anecdote, 
with infinite grace of elocution, and considerable effect, spite of his 
odd falsetto voice. The circumstances occurred at the time Le Noir 
was minister of the police : I forget the year. 

G6n6vidve de Sorbigny was the last of a noble family : young, 
beautiful, and a rich heiress, she seemed born to command all this 
world could yield of happiness. When left an orphan, at an early age, 
instead of being sent to a convent, as was then the universal custom, 
she was brought up under the care of a maternal aunt, who devoted 
herself to her education, and doated on her with an almost exclusive 
affection. 

G6n6vidve resided in the country with her aunt till she was about 
dxteen ; she was then brought to Paris to be united to the marqxiis 

of : it was a mere marriage de convenance, a family arrangement 

entered into when she was quite a child, according to the ancien rigitne ; 
and, unfortunately for G6n6viive, her affianced bridegroom was 
neither young nor amiable ; yet more unfortunately it happened 
that the marquis’s cousin, the Baron de Villay, who generally accom- 
panied him in his visits of ceremony, possessed all the qualities in 
which he was deficient ; being young and singularly handsome, 
" amiable," " spirituel." While the marquis, with the good breeding 
of that day, was bowing and paying his devoirs to the aunt of his 
intended (sa future), the young baron, vrith equal success, but in a very 
different style, was captivating the heart of the niece. Her extreme 
beauty had charmed him at the first glance, and her partiality, deli- 
cately and involuntarily betrayed, subdued every scruple, if he ever 
rat^ained any ; and so, in the usual course of things, they were soon 
irretrievably and Iferdumeni in love with each other. 

Gto6vi&ve, to much gentleness of character, umted firmness. 
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The preparations for the marriage went on ; the trousseau was bought ; 
the jewels set ; but the moment she was aware of her own sentiments 
she had courage enough to declare to her aunt that, rather than give 
her hand to the marquis, whom she detested past all her terms of 
detestation, she would throw herself into a nunnery, and endow it 
with her fortune. The poor aunt was thrown, by this unexpected 
declaration, into the utmost amazement and perplexity ; she was au 
disespoir ; such a thing had never been heard of or contemplated : 
but the tears of G6n6vi6ve prevailed ; the marriage, after a long 
negotiation, was broken off, and the baron appeared publicly as the 
suitor of G6n6vigve. The marquis politely challenged his cousin, 
and owed his life to his forbearance ; and the duel, and the cause of it, 
and the gallantry and generosity of De Villay, rendered him irresistible 
in the eyes of all the women in Paris, while to the heart of G6n6vi&ve 
he became dearer than ever. 

To gain the favour of the aunt was now the only difficulty ; she 
had ever regarded him with ill-concealed aversion and suspicion. 
Some mystery hung over his character ; there were certain reports 
whispered relative to his former life and conduct which it was equally 
difficult to discredit and to disprove. Besides, though of a distin- 
guished family, he was poor, most of his ancestral possessions being 
confiscated or dissipated ; eind his father was notoriously a mauvais 
sujet. All these reports and representations appeared to the im- 
passioned G6n£vidve mere barbarous calumnies, invented to injure 
her love ; and regarding herself as the primal cause of these slanders, 
they rather added to the strength of her attachment. A reluctant 
consent was at last wrung from her aunt, and G^n^vi^ve was united 
to her lover. 

The chateau of the baron was situated in one of the wildest districts 
of the wild and desolate coast of Bretagne. The people who inhabited 
the country round were a ferocious, half-civilised race, and, in general, 
desperate smugglers and pirates. They had been driven to this mode 
of life by a dreadful famine and the oppressions of the provincial tax- 
gatherers, and had pursued it partly from choice, partly from necessity. 
They had carried on for near half a century a constant and systematic 
warfare against the legal authorities of the province, in which they 
were generally victorious. No revenue officer or exempt dare set his 
foot within a certain district ; and when the tempestuous season, or 
any other accident, prevented them from following their lawless trade 
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an the sea. they dispersed themselves through the country in regularly 
organised bands, and committed the most formidable depredations, 
extending their outrages even as far as St. Pol. Such was their 
desperate courage, the incredible celerity of their movements, and the 
skill of their leaders, that though a few stragglers had been occasionally 
shot, all attempts to take any of them alive, or to penetrate into 
their secret fastnesses, proved imavailing. 

The baron had come to Paris for the purpose of representing the 
disturbed state of his district to the government and procuring’ an 
order from the minister ol the interior to embody his own tenaiitty 
and dependants into a sort of militia for the defence of his property, 
and for the purpose of bringing these marauders to justice, if possible. 
He was at first refused, but after a few months’ delay, money and the 
interest of G&i6vi6ve*s family prevailed ; the order was granted, and 
he prepared to return to his ch&teau. The aunt and all her friends 
remonstrated against the idea of exp>osing his yormg wife to such 
revolting scenes, and insisted that she should be left behind at Paris ; 
to which he agreed with seeming readiness, only referring the decision 
to G£n6vidve’s own election. She did not hesitate one moment ; she 
adored her husband, and the thought of being separated from him in 
this early stage of their union was worse than any apprehended 
danger : she declared her resolution to accompany him. At length 
the matter was thus compromised : they consented that G6n6vifeve 
should spend four months of every year in Bretagne, and the other 
eight at Paris, or at her uncle's chateau in Auvergne ; in fact, so little 
was known then in the capital of what was passing in the distant 
provinces that G6n6viSve only, being prepared by her husband, could 
form some idea of what she was about to encounter. 

On their arrived the peasantry were immediately armed, and the 
ch&teau converted into a kind of garrison, regularly fortified. A 
continual panic seemed to prevail through the whole household, and 
she heard of nothing from morning till night but the desperate deeds 
of the marauders and the exploits of their captain, to whom they 
attributed more marvellous atrocities than were ever related of 
Barbone, or Blue Beard himself. G6n^vi6ve was at first in constant 
terror ; finding, however, that week after week passed and the danger, 
though continually talked of, never appeared, she was rather excited 
and disennuyie by the continual recurrence of these alarms. She 
would have been perfectly happy in her husband’s increasing and 
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devoted tenderness, but for his frequent absences in pursuit of the 
smugglers either on sea or on shore, add the dangers to which she 
fancied him exposed : but even those absences and these dangers 
endeared him to her, and kept alive all the romantic fervour of her 
attachment. He was not only the lord of her affections, but the hero 
of her imagination. The time allotted for her stay insenably passed 
away ; the four months were under different pretences prolonged to 
six, and then, her confinement drawing near, it was judged safest to 
defer her journey to Paris till after her recovery. 

G6n6vi&ve in due time became the mother of a son ; an event 
which filled her heart with a thousand delicious emotions of gratitude, 
pride, and delight. It seemed to have a very different and most 
inexplicable effect on her husband the baron’s behaviour. He became 
gloomy, anxious, abstracted, and his absences, on various pretexts, 
more frequent than ever ; but what appeared most painfril and in- 
comprehensible to G^n^vi&ve's maternal feelings was his indifference 
to his child. He would hardly be persuaded even to look at it, and if 
he met it smiling in its nurse's arms, would perhaps gaze for a moment, 
then turn away as from an object which struck him with a secret horror. 

One day as G6n6vifeve was sitting alone in her dressing-room, 
fondling her infant, and thinking mournfully on this change in her 
husband’s conduct, her femme-de-chambre, a faithful creature who 
had been brought up with her, and accompanied her from Paris, came 
into the room, pale as ashes ; and throwing herself at her feet, told her 
that, though regard for her health had hitherto kept her silent, she 
could no longer conceal the dreadful secret which weighed upon her 
spirits. She then proceeded to inform the shuddering and horror- 
struck Gto6vidve that the robbers who had excited so much terror, 
and were now supposed to be at a distance, were then actuaUy in the 
chateau : that they consisted of the very servants and immediate 
dependants, with the baron himself at their head. She supposed they 
had been less on their guard during G6n6vi&ve’s confinement ; and 
many minute circumstances had at first awaked, and then confirmed 
h#r suspicions. Then embracing her mistress's knees, she besought her, 
for the love of Heaven, to return to Paris instantly, with those of her 
own attendants on whom she could securely depend, before they were 
all murdered in their beds. 

Gto^vigve, as soon as she had recovered from her first dizzy horror 
and astonishment, would have rejected the whole as a dream^ an 
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impossible fiction. She thought upon her husband, on all that her 
fond heart had admired in him. and all that till lately she had found him 
— h|s noble form, his manly beauty, his high and honourable bearing, 
and all his love, his truth, his tenderness for her — and could A« be a 
robber, a ruffian, an assassin ? No ; though her woman's attachment 
and truth were beyond suspicion, her tale too horribly consistrat for 
disbelief. G^niviive would trust to her own senses alone to confirm or 
disprove the hideous imputation. She commanded her maid to 
maintain an absolute silence on the subject and leave the rest to her. 

The same evening the baron informed his wife that he was obliged 
to set off before light next morning in pursuit of a party of smugglers 
who had landed at St. Paul ; and that she must not be surprised if 
she missed him at an early hour. His absence, he assured her, would 
not be long : he should certainly return before the evening. They 
retired to rest earlier than us\ial. G6n6vi&ve, as it may be imagined, 
did not sleep, but she lay perfectly still as if in a profound slumber. 
About the middle of the night she heard her husband softly rise from 
his bed and dress himself ; and taking his pistols he left the room. 
G6n6vidve rushed to the window which overlooked the courtyard, but 
there neither horses nor attendants were waiting ; she fiew to another 
window which commanded the back of the chiteau — there, too, all 
was still ; nothing was to be seen but the moonlight shadows on the 
pavement. She hastily threw roimd her a dark cloak or wrapper, 
and followed her husband, whose footsteps were still within hearing. 
It was not difficult, for he walked slowly, stopping every now and then, 
listening, and apparently irresolute ; he crossed the court and several 
outbuil^gs, and part of the ruins of a former chiteau, till he came 
to an old well which, being dry, had long been disused and shut up, 
and moving aside the trap-door which covered the mouth of it, he 
disappeared in an instant. G6n4vi&ve with difficulty suppressed a 
shriek of terror. She followed, however, with a desperate courage, 
groped her way down the well by means of some broken stairs, and 
pursued her husband's steps, guided only by the sound on the hollow 
damp earth. Suddenly a distant light and voices broke upon her 
eye and ear ; and stealing along the wall, she hid herself behind one 
of the huge buttresses which supported the vault above ; she beheld 
what she was half prepared to see — a party of ruffians, who were 
assembled round a board drinking. They received the baron with 
respect as their chief, but with sullen suspicious looks, and an ominous 
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silence. G6n6vidve could distinguish among the faces many familiar 
to her, which she was accustomed to see daily around her, working in 
the gardens or attending in the ch&teau ; among them the concierge, 
or house-steward, who appeared to have some authority over the rest 
The wife of this man was the nurse of G6n6vi6ve’s child. The baron 
took his seat without speaking. After some boisterous conversation 
among the rest, carried on in an unintelligible dialect, a quarrel arose 
between the concierge and another villain, both apparently intoxicated ; 
the baron attempted to part them, and the uproar became general. 
The whole was probably a preconcerted plan, for from reproaching 
each other they proceeded to attack the baron himself with the most 
injurious epithets ; they accused him of a design to betray them ; they 
compared him to his father, the old baron, who had never flinched from 
their cause, and had at last died in it ; they said they knew well that 
a large party of regular troops had lately arrived at Saint-Biieu, and 
they insisted it was with his knowledge, that he was about to give 
them up to justice, to make his own peace with government, etc. 

The concierge, who was by far the most insolent and violent of these 
mutineers, at length silenced the others, and affecting a tone of modera* 
tion he proposed, and his proposal was received with an approving 
shout, that the baron should give up his infant son into the hands of 
the band ; that they should take him to the island of Guernsey, and keep 
him there as a pledge of his father’s fidelity till the regular troops were 
withdrawn from the province. How must the mother’s heart have 
trembled and died away within her I She listened breathless for her 
husband’s reply. The baron had hitherto with difficulty restrained 
himself, and attempted to prove how absurd and unfounded was their 
accusation, since his safety was involved in theirs, and he would, as 
their leader, be considered as the greatest criminal of all. His eyes 
now flashed with fury ; he sprung upon the concierge like a roused 
tiger, and dragged him by the collar from amid the mutinous group. 

A struggle ensued, and the wretch fell, stabbed to the heart by his 
master’s hand ; a crowd of ferocious faces then closed aroimd the 
baron — G6n6vifeve heard — saw no more — ^her senses left her. 

When she recovered she was in perfect silence and darkness, and 
felt like one awakening from a terrible dream ; the first image which 
idearly presented itself to her mind was that of her child in the power 
3f these ruffians, and their daggers at her husband's throat. The 
maddening thought swallowed up every other feeling, and lent her 
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for the moment strength and wings; she rushed back through the 
darkness, fearless for herself ; crossed the court, the galleries ; — ^ was 
still : it seemed to her affrighted imagination that the ch&teau was 
forsaken by its inhabitants. She reached her child’s room, she flew 
to his cradle and drew aside the curtain with a desperate hand, 
expecting to find it empty ; he was quietly sleeping in his beauty 
and innocence : G6n6vidve uttered a cry of joy and thankfulness, 
and fell on the bed in strong convulsions. 

Many hours elapsed before she was restored to herself. The first 
object she beheld was her husband watching tenderly over her, her first 
emotion was joy for his safety — she dared not ask him to account for 
it. She then called for her son ; he was brought to her, and from that 
moment she would never suffer him to leave her. With the quick wit 
of a woman, or rather with the prompt resolution of a mother trembling 
for her child, G6n6vi6ve was no sooner sufficiently recovered to think 
than she had formed her decision and acted upon it ; she accounted 
for her sudden illness and terrors under pretence that she had been 
disturbed by a frightful dream : she believed, she said, that the dulness 
and solitude of the chateau affected her spirits, that the air disagreed 
with her child, and that it was necessary that she should instantly 
return to Paris. The baron attempted first to rally and then to reason 
with her ; he consented — then retracted his consent ; seemed irresolute 
— ^but his affections finally prevailed over his suspicions, and prepara- 
tions were instantly made for their departure, as if he intended to 
accompany her. 

Patting her with her maid and child into a travelling carriage, he 
armed a few of his most confidential servants, and rode by her side till 
they came to Saint-Brieu : he then turned back in spite of aU her 
entreaties, promising to rejoin her at Paris within a few days. He had 
never during the journey uttered a word which could betray his know- 
ledge that she had any motive for her journey but that which she 
avowed ; only at parting he laid his finger expressively on his hp, and 
gave her one look full of meaning : it could not be mistaken ; it said, 
Gtofevifeve I your husband's life depends on your discretion, and he 
trusts you.” She would have thrown herself into his arms, but he 
gently replaced her in the carriage, and remounting his horse, rode back 
alone to the ch&teau. 

GfyiSvidve arrived safely at Paris, and commanded her maid, as 
she valued both their lives, and on pain of her eternal displeasure, not 
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to breathe a syllable of what had passed, firmly resolved that nothing 
^ould tear the terrible secret from her own breast : but the profound 
melancholy which had settled on her heart, and her pining and altered 
looks, could not escape the eyes of her affectionate atmt ; and her 
maid, either through indiscretion, timidity, or a sense of duty, on being 
questioned, revealed all she knew, and more than she knew. The aunt, 
in a transport of terror and indignation, sent information to the 
governor of the police, and Le Noir instantly summoned the imfortunate 
wife of the baron to a private interview. 

G6n6vi6ve, though taken by surprise, did not lose her presence of 
mind, and at first she steadily denied every word of her maid's deposi- 
tion : but her courage and her affection were no match for the minister's 
art : when he assured her he had already sufficient proof of her husband's 
guilt, and promised, with Jesuitical equivocation, that if she would 
confess all she knew his life should not be touched, that due regard 
should be had for the honour of hb family and hers, and that he (Le 
Nbir) would exert the power which he alone possessed to detach him 
from his present courses and his present associates without the least 
publicity or scandal — she yielded, and on this promise being most 
solemnly reiterated and confirmed by an oath, revealed all she knew. 

In a short time afterwards the baron disappeared, and was never 
heard of more. In vain did his wretched wife appeal to Le Noir and 
recall the promise he had given : he swore to her that her husband 
still lived, but more than this he would not discover. In vain she 
supplicated, wept, offered all her fortune for permission to share his 
exile if he were banished, his dungeon if he were a prisoner — Le Noir 
was inexorable. 

G6n6vi6ve, left in absolute ignorance of her husband's fate, tortured 
by a suspense more dreadful than the most dreadful certainty, by 
remorse and grief which refused all comfort, died broken-hearted: 
what became of the baron was never known. 

I could not exactly learn the fate of his son : it is said that he lived 
to man's estate, that he took the name of his mother's family, and died 
a violent death during the Revolution. 
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DANIEL O’ROURKE 

P eople may have heard of the renowned adventures of Daniel 
O'Rourke, but how few are there who know that the cause of 
all his perils, above and below, was neither more nor less 
than his having slept under the walls of the Phooka's tower ! I knew 
the man well ; he lived at the bottom of Hungry Hill, just at the right- 
hand side of the road as you go towards Bantry. 

An old man was he at the time that he told me the story, with 
grey hair and a red nose : and it was on June 25, 1813, that I heard 
it from his own lips, as he sat smoking his pipe under the old poplar 
tree, on as fine an evening as ever shone from the sky. I was going 
to visit the caves in Dursey Island, having spent the morning at 
Glengarifl. 

** I am often axed to tell it, sir," said he, " so that this is not the 
first time. The master’s son, you see, had come from beyond foreign 
parts in France and Spain, as young gentlemen used to go, before 
Buonaparte or any such was heard of ; and sure enough there was a 
dinner given to all the people on the ground, gentle and simple, high 
and low, rich and poor. The otdd gentlemen were the gentlemen, after 
all, saving your honour’s presence. They’d swear at a body a little, 
to be sure, and maybe give one a cut of a whip now and then, but we 
were no losers by it in the end ; and they were so easy and dvil, and 
kept such rattling houses, and thousands of welcomes ; and there was 
no grinding for rent, and few agebts ; and there was hardly a tenant 
on the estate that did not taste of his landlord's bormty often and often 
in the year ; — but now it’s another thing : no matter for that, sir, for 
I’d better be telling you my story. 

" Well, we had everything of the best, and plenty ofit ; and we ate, 
and we drank, and we danced, and the young master by the same 
token danced with Peggy Barry, from the Bohereen — a lovely young 
couple they were, though they are both low enough now. To make a 
kmg story short, I got, as a body may say, the same thing as tipsy 
almost, for I can’t remernb^' ever at all, no ways, how it vras I left the 
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place : only I did leave it, that's certain. Well, 1 thought, ior all that, 
in myself, I'd just step to Molly Cronohan's, the fairy-woman, to speak 
a word about the bracket heifer that was bewitched ; and so as I was 
crossing the stepping-stones of the ford of Ballyasheenough, and was 
looking up at the stars and blessing m}rself — ^for why ? it was Lady-day 
— I missed my foot, and souse 1 feU into the water. ' Death alive 1 ' 
thought I, ‘ I’ll be drowned now ! ’ 

" However, I began swimming, swimming, swimming away for the 
dear life, till at last I got ashore, somehow or other, but never the one 
of me can tell how, upon a dissolute island. 

“ I wandered and wandered about there, without knowing where I 
wandered, until at last I got into a big bog. The moon was shining 
as bright as day, or your fair lady’s eyes, sir (with your pardon for 
mentioning her), and I looked east and west, and north and south, and 
every way, and nothing did I see but bog, bog, bog ; — I could never 
find out how I got into it ; and my heart grew cold with fear, for sure 
and certain I was that it would be my berrin place. So I sat down upon 
a stone, which, as good luck would have it, was close by me, and I began 
to scratch my head and sing the UUagone — when all of a sudden the 
moon grew black, and I looked up, and saw something for all the world 
as if it was moving down between me and it, and 1 could not tell what 
it was. Down it came with a poimce, and looked at me full in the face ; 
and what was it but an eagle ? as fine a one as ever flew from the 
kingdom of Kerry. 

" So he looked at me in the face, and says he to me, ' Daniel 
O’Rourke,' says he, ‘ how do you do ? ' 

“ ‘ Very well, I thank you, sir,' says I ; ‘I hope you’re well ' ; 
wondering out of my senses all the time how an eagle came to speak 
like a Christian. 

'* ' What brings you here, Dan ? ’ says he. 

** ' Nothing at ail, sir,' sa 3 rs I ; ' only I wish I was sale home 
again.' 

“ ‘ Is it out of the island you want to go, Dan ? ' says he. 

" ' 'Tis, sir,' says I ; so I up and told him how I had taken 
a drop too much ; and fell into the water ; how I swam to the 
island; and how I got into the bog and did not know my way 
out of it. 

" ' Dan,’ says he after a minute’s thought, ‘ though it is very 
improper for you to get drunk on Lady-day, yet as you are a decent 
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sober man, who 'tends mass well, and never flings stones at me nor 
mine, nor cries out after us in the fields — ^my life for yours,* says he ; 
* so get up on my back, and grip me well for fear you'd fall off, and I'll 
fly you out of the bog.' 

" * I am afraid,' says 1, * your honour's making game of me ; lor 
who ever heard of riding a-horseback on an eagle before ? ' 

" ‘ 'Pon the honour of a gentleman,' sa 3 rs he, putting his right foot 
on his breast, ‘ I am quite in earnest ; and so now either take my offer 
or starve in the bog ; besides, I see that your weight is sinking the 
stone.' 

" It was true enough as he said, for I found the stone every minute 
going from under me. I had no choice ; so thinks I to myself, faint 
heart never won fair lady, and this is fair persuadance : — ' 1 thank 
your honour,' says I, ' for the loan of your civility, and I'll take your 
kind offer.' 

" I therefore mounted upon the back of the eagle, and held him 
tight enough by the throat, and up he flew in the air like a lark. Little 
I knew the trick he was going to serve me. Up, up, up— God knows 
how far up he flew. 

“ ' Why, then,' said I to him — ^thinking he did not know the right 
road home — very civilly, because why ? — I was in his power entirely ; 
— sir,* says I, ' please your honour's glory, and with humble submission 
to your better judgment, if you’d fly down a bit, you're now just over 
my cabin, and I could be put down there, and many thanks to your 
worship,' 

" * Arrah, Dan,' said he, ‘ do you think me a fool ? Look down in 
the next field, and don’t you see two men and a gun ? By my word 
it would be no joke to be shot this way, to oblige a drunken blackguard 
that I picked up off of a could stone in a bog.’ 

" ‘ Bother you,’ said I to myself, but I did not speak out, for where 
was the use ? Well, sir, up he kept flying, flying, and 1 asking him 
every minute to fly down, and all to no use. 

“ ‘ WTiere in the world are you going, sir ? ' says I to him, 

" * Hold your tongue, Dan,' says he ; ‘ mind your own business, 
and don’t be interfering with the business of other people.' 

“ * Faith, this is my business, I tliink,’ says I. 

** * Be quiet, Dan,' says he ; so I said no more. 

At last where should we come to but to the moon itself. Now 
you can't see it from this, but there is, or there was in my time, a 
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reaping-hook sticking out oi the side of the moon, this way (drawing 
the figure thus & on the ground with the end of his stick). 

“'Dan,' said the eagle, ' I'm tired with this long fly; I had no notion 
'twas so far.' 

“ ‘ And my lord, sir,’ said I, * who in the world axed you to fly so 
far — was it I ? Did not I beg, and pray, and beseech you to stop half 
an hour ago ? ' 

“ ' There's no use talking, Dan,' said he ; ' I’m tired bad enough, 
so you must get off and sit down on the moon until 1 rest myself.’ 

“ ' Is it sit down on the moon ? ' said I ; ' is it upon that little round 
thing, then ? why then, sure, I'd fall off in a minute, and be kiU and 
split, and smashed aU to bits : you are a vile deceiver — so }rou are.’ 

“ ‘ Not at all, Dan,' said he ; * }rou can catch fast hold of the reaping- 
hook that's sticking out of the side of the moon, and 'twill keep you up.' 

" ' I won't then,' said I. 

“ ' Maybe not,' said he quite quiet. ' If you don't, my man, I 
shall just give you a shake, and one slap of my wing, and send you down 
to the ground, where every bone in your body will be smashed as small 
as a drop of dew on a cabbage-leaf in the morning.’ 

“ ‘ Why, then, I’m in a fine way,’ said I to m3rseU, ‘ ever to have 
come along with the likes of you ' ; and so giving him a hearty curse in 
Irish, for fear he’d know what I said, I got off his back with a heavy 
heart, took a hold of the reaping-hook, and sat down upon the moon ; 
and a mighty cold seat it was, I can tell you that. 

“ When he had me there fairly landed, he turned about on me, and 
said, * Good-moming to you, Daniel O’Rourke,' said he, * I think 
I've nicked you fairly now. You robbed my nest last year ' ('twas true 
enough for him, but how he found it out is hard to say), ' and in retiun 
you are freely welcome to cool your heels dangling upon the moon Uke 
a cockthrow.' 

“ ' Is that all, and is this the way you leave me, you brute you 1 ' 
says I. ‘ You ugly unnatural baste, and is this the way you serve me 
at last ? Bad luck to yourself, with your hook'd nose, and to all your 
breed, you blackguard.' 

“ 'Twas all to no manner of use ; he spread out his great big wings, 
burst out a-laughing, and flew away like lightning. 1 bawled after him 
to stop ; but 1 might have called and bawled for ever without his 
minding me. Away he went, and I never saw him from that day to 
this — sorrow fly away with him ! You may be sure I was in a discom- 
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solate condition, and kept roaring out for the bare grief, when all at 
once a door opened right in the middle of the moon, creaking on its 
hinges as if it had not been opened for a month before — 1 suppose 
they never thought of greasing 'em — and out there walks — ^who do you 
^-hink but the man in the moon himself ? I knew him by his bush. 

" ‘ Good-morrow to you, Daniel O’Rourke,' said he : ' how do you 
do?* 

" ' Very well, thank yotir honour,’ said I. ' I hope your honour’s 
well.’ 

“ ‘ What brought you here, Dan ? ' said he. So 1 told him how 
I was a little overtaken in liquor at the master’s, and how I was cast 
on a dissolute island, and how I lost my way in the bog, and how the 
thief of an eagle promised to fly me out of it, and how instead of that he 
had fled me up to the moon. 

" ' Dan,’ said the man in the moon, taking a pinch of snuff, when 
I was done, ‘ you must not stay here.’ 

” ‘ Indeed, sir,’ says I, ‘ ’tis much against my will I’m here at all ; 
but how am I to go back ? ' 

" ‘ That’s your business,’ said he, ‘ Dan : mine is to tell you that 
here you must not stay, so be off in less than no time.’ 

*' ' I’m doing no harm,’ says 1, * only holding on hard by the reaping- 
hook lest I fall off.’ 

" ‘ That’s what you must not do, Dan,’ says he. 

" ’ Pray, sir,’ says I, ' may I ask how many you are in family that 
you would not give a poor traveller lodging : I’m sure ’tis not so often 
you're troubled with strangers coming to see you, for 'tis a long way.’ 

” ‘ I’m by myself, Dan,’ says he ; ' but you’d better let go the 
reaping-hook.' 

" ' Faith, and with your leave,’ says I, ‘ I'll not let go the grip, 
and the more you bids me, the rrtore I won’t let go — so I will,' 

" ' You had better, Dan,’ sa3rs he again. 

“ ’ Why, then, my little fellow,’ says I, taking the whole weight 
of him with my eye from head to foot, ' there are two words to that 
bargain ; and I’ll not budge, but you may if you like.’ 

" ' We’ll see how that is to be,’ says he ; and back he went, giving 
the door such a great bang after him (for it was plain he was huffed) 
that I thought the moon and all would fall down with it. 

** Well, I was preparing myself to try strength with him, when back 
again he comes with the kitchen cleaver in his hand, and without saying 
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a word, he gives two bangs to the handle of the reaping-hook that was 
keeping me up, and whap / it came in two. 

" ' Good-morning to you, Dan,' sa3rs the spiteful little old black- 
guard when he saw me cleanly falling down with a bit of the handle 
in my hand : ‘ I thank you for your visit, and fair weather after you, 
Daniel.' 

“ I had not time to make any answer to him, for I was tumbling over 
and over, and rolling and rolling at the rate of a fox-hunt. ' God help 
me,' says I, ' but this is a pretty pickle for a decent man to be seen 
in at this time of night ; I am now sold fairly.' 

" The word was not out of my mouth, when whiz I what should fly 
by close to my ear but a flock of wild geese, aU the way from my own 
bog of BaUyasheenough, else how should they know me ? The ould 
gander, who was their general, turning about his head, cried out to me, 

‘ Is that you, Dan ? ' 

" ‘ The same,' said 1, not a bit daunted now at what he said, for I 
was by this time used to all kinds of bedevilment, and, besides, I knew 
him of oidd. 

" ' Good-morrow to you,' says he, ' Daniel O'Rourke ; how are you 
in health this morning ? ' 

" ‘ Very well, sir,' sa3rs I, ‘ I thank you kindly,' drawing my breath, 
for I was mightily in want of some. ' I hope your honour's the same.' 

“ ' I think 'tis falling you are, Daniel,' says he. 

" ‘ You may say that, sir,' says I. 

" ‘ And where are you going all the way so fast ? ' said the gander. 

“ So I told him how 1 had taken the drop, and how I came on the 
island, and how I lost my way in the bog, and how the thief of an eagle 
flew me up to the moon, and how the man in the moon turned me out. 

" ' Dan,' said he, ‘ I'll save you ; put out your hand and catch me 
by the leg, and I'll fly you home.' 

" ' Sweet is your hand in a pitcher of honey, my jewel,' says I, 
though all the time I thought in myself that I don’t much trust you ; 
but there was no help, so I caught the gander by the leg, and away 1 
and the other geese flew after him as fast as hops. 

" We flew, and we flew, and we flew, until we came right over the 
wide ocean. I knew it well, for I saw Cape Gear to my right hand 
sticking up out of the water. 

" * Ah I my lord,' said 1 to the goose, for I thought it best to keep 
a dvil tongue in my head anyway, ' fly to land, if you please.' 
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" ' It is impossible, you see, Dan,' said he, * for a while, because you 
see we are going to Arabia.' 

" * To Arabia ? ’ said I ; * that’s surely some place in foreign parts, 
far away. Oh, Mr. Goose I why then, to be sure, I'm a man to be 
pitied among you.' 

“ * Whist, whist, you fool,' said he, ' hold your tongue ; I tell you 
Arabia is a very decent sort of place, as like West Carbery as one egg is 
like another, only there is a little more sand there.' 

" Just as we were talking a ship hove in sight, scudding so beautiful 
before the wind : ' Ah 1 then, sir,' said I, ' will you drop me on the ship, 
if you please ? ' 

" ‘ We are not fair over it,’ said he. 

" ‘ We are,’ said I. 

" ' We are not,' said he. ‘ If I dropped you now, you would go 
splash into the sea.' 

" ' I would not,' says I : ' I know better than that, for it's just clean 
under us, so let me drop now at once.’ 

" ' If you must, you must,’ said he. ' There, take your own way ’ ; 
and he opened his claw, and faith he was right — sure enough I came 
down plump into the very bottom of the salt sea ! Down to the very 
bottom I went, and I gave myself up then for ever, when a whale 
walked up to me, scratching himself after his night's sleep, and looked 
me full in the face, and never the word did he say, but lilting up his 
tail he splashed me all over again with the cold salt water, till there 
wasn’t a dry stitch upon my whole carcass ; and I heard somebody 
sa 5 dng — 'twas a voice I knew too — ' Get up, you drunken brute, off 
of that ’ ; and with that I woke up, and there was Judy with a tub full 
of water, which she was splashing all over me, — ^for, rest her soul 1 
though she was a good wife, she never could bear to see me in drink, and 
had a bitter hand of her own I * 

" ‘ Get up,' said she again ; ‘ and of all places in the parish would no 
place sarve your turn to lie down upon but \mder the ould walls of 
Canigaphooka ? an uneasy resting I am sure you had of it.’ 

" And sure enough I had ; for I was fairly bothered out of my senses 
with eagles, and men of the moon, and flying ganders, and whales, 
driving me through bogs, and up to the moon, and down to the bottom 
of the green ocean. If I was in drink ten times over, long would it be 
before I'd lie down in the same spot again, I know that." 


THE LADY OF GOLLERUS 

Thomas Cboftom Cbokbb 

O N the shore of Smerwick harbour, one fine summer’s morning, 
just at daybreak, stood Dick Fitzgerald " shoghing the 
dudeen,” which may be translated, smoking his pipe. The 
sun was gradually rising behind the lofty Brandon, the dark sea was 
getting green in the light, and the mists, clearing away out of the 
valleys, went rolling and curling like the smoke from the corner of 
Dick’s mouth. 

" 'Tis just the pattern of a pretty morning," said Dick, taking the 
pipe from between his lips, and looking towards the distant ocean, 
which lay as still and tranquil as a tomb of polished marble. " Well, 
to be sure," continued he, after a pause, " 'tis mighty lonesome to be 
talking to one’s self by way of company, and not to have another soul 
to answer one — ^nothing but the child of one’s own voice, the echo 1 
I know this, that if I had the luck, or maybe the misfortune," said he 
with a melancholy smile, " to have the woman, it would not be this way 
with me I — and what in the wide world is a man without a wife ? 
He’s no more surely than a bottle without a drop of drink in it, or 
dancing without music, or the left leg of a scissors, or a fishing-line 
without a hook, or any other matter that is no ways complete. — Is it 
not so ? ’’ said Dick Fitzgerald, casting his eyes towards a rock upon 
the strand, which, though it could not speak, stood up as firm and 
looked as bold as ever Kerry witness did. 

But what was his astonishment at beholding, just at the foot of that 
rock, a beautiful young creature combing her hair, which was of a 
sea-green colour ; and now the salt water shining on it appeared, in 
the morning light, like melted butter upon cabbage. 

Dick guessed at once that she was a Merrow, although he had never 
seen one before, for he spied the cohuleen driuth, or little enchanted 
cap, which the sea-people use for diving down into the ocean, lying 
upon the strand near her ; and he had heard that if once he could 
possess himself of the cap ^e would lose the power of going away into 
the water : so he seized it with all speed, and she, hearing the noise, 
turned her head about as natural as any Christian. 

When the Merrow saw that her little diving-cap was gone, the salt 
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tears — doubly salt, no doubt, from her — came trickling down her 
cheeks, and she began a low mournful cry with just the tender voice of 
a new-born infant. Dick, although he knew well enough what she was 
crying for, determined to keep the cohtdeen driuth, let her cry never so 
much, to see what luck would come out of it. Yet he could not help 
pit3dng her ; and when the dumb thing looked up in his face, and her 
cheeks all moist with tears, 'twas trough to make any one feel, let alone 
Dick, who had ever and always, like most of his countrymen, a mighty 
tender heart of his own. 

" Don't cry, my darling,” said Dick Fitzgerald ; but the Merrow, 
like any bold child, only cried the more for that. 

Dick sat himself down by her side, and took hold of her hand by way 
of comforting her. 'Twas in no particular an ugly hand, only there 
was a small web between the fingers, as there is in a duck’s foot ; but 
'twas as thin and as white as the skin between egg and shell. 

'* What's your name, my darling ? ” sa}^ Dick, thinking to make 
her conversant with him ; but he got no answer ; and he was certain 
sure now, either that she could not speak, or did not understand him : 
he therefore squeezed her hand in his, as the only way he had of talking 
to her. It's the universal language, and there's not a woman in the 
world, be she fish or lady, that does not understand it. 

The Merrow did not seem much displeased at this mode of con- 
versation ; and, making an end of her whining all at once — “ Man,” 
sa3re she, looking up in Dick Fitzgerald's face, ” man, will you eat me ? " 

" By all the red petticoats and check aprons between Dingle and 
Tralee," cried Dick, jiunping up in amazement, “ I'd as soon eat 
myself, my jewel I Is it I eat you, my pet ? Now, 'twas some ugly 
ill-looking thief of a fish put that notion into your own pretty head, 
with the nice green hair down upon it, that is so cleanly combed out this 
morning I ” 

” Man,” said the Merrow, " what will you do with me if you won’t 
eat me ? ” Dick’s thoughts were running on a wife : he saw, at the 
first glimpse, that she was handsome ; but since she spoke, and spoke, 
too, like any real woman, he was fairly in love with her. 'Twas the 
neat way she called him man that settled the matter entirely. 

“ Fish,” says Dick, trying to speak to her after her own short 
fashion ; ” fish,” says he, " here's my word, fresh and fasting, for you 
this blessed morning, that I'll make you Mistress Fitzgerald before all 
the world, and that’s what I’ll do.” 

** Never say the word twice,” says she, " I'm ready and willing to 
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be yours. Mister Fitzgerald ; but stop, if you please, till 1 twist up my 
hair." It was some time before she had settled it entirely to her 
liking ; for she guessed, I suppose, that she was going among strangers, 
where she would be looked at. When that was done, the Merrow put 
the comb in her pocket, and then bent down her head and whispered 
some words to the water that was close to the foot of the rock. 

Dick saw the murmur of the words upon the top of the sea, going 
out towards the wide ocean, just like a breath of wind rippling along, 
and, says he, in the greatest wonder, " Is it speaking you are, my 
darling, to the salt water ? " 

" It's nothing else," says she, quite carelessly, " I’m just sending 
word home to my father not to be waiting breakfast for me ; just to 
keep him from being uneasy in his mind.” 

*' And who’s your father, my duck ? ” says Dick. 

" What I ” said the Merrow, " did you never hear of my father ? 
he’s the king of the waves, to be sure I " 

" And yourself, then, is a real king’s daughter ? ” said Dick, open> 
ing his two eyes to take a full and true survey of his wife that was to be. 
" Oh, I’m nothing else but a made man with you, and a king your 
father — ^to be sure he has all the money that’s down in the bottom of 
the sea 1 ’’ 

" Money,” repeated the Merrow, “ what’s money ? " 

*' 'Tis no bad thing to have when one wants it," replied Dick j 
" and maybe now the fehes have the understanding to bring up what- 
ever you bid them ? " 

'* Oh, yes," said the Merrow, " they bring me what I want.” 

" To speak the truth then,” said Dick, " 'tis a straw bed I have at 
home before you, and that, I’m thinking, is no ways fitting for a king's 
daughter ; so if 'twould not be displeasing to you, just to mention, a 
nice feather bed, with a pair of new blankets — but what am I talking 
about ? maybe you have no such things as beds down under the 
water ? ” 

" By all means," said she, " Mr. Fitzgerald — plenty of beds at 
your service. I’ve fourteen 05 rster beds of my own, not to mention 
one just planting for the rearing of young ones." 

" You have," sa}^ Dick, scratching his head and looking a little 
pmzzled. " 'Tis a feather bed I was speaking of — ^but clearly, yours is 
the very cut of a decent plan, to have bed and supper so handy to each 
other, that a person when they’d have the one need never ask for the 
other." However, bed m no bed, money or no money, Dick Fitzgerald 
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detennined to marry the Merrow, and the Merrow had given her con* 
sent. Away they went, therefore, across the strand, from Gollerus to 
Ballinrunnig, where Father Fitzgibbon happened to be that morning. 

" There are two words to this bargain, Dick Fitzgerald," said his 
reverence, looking mighty glum. " And is it a fishy woman you’d 
marry ? — ^the Lord preserve us ! — Send the scaly creature home to her 
own people, that’s my advice to you, wherever she came from,’’ 

Dick had the cohideen dritUh in his hand, and was about to give it 
back to the Merrow, who looked covetously at it, but he thought for a 
moment, and then says he : 

" Please, your reverence, she’s a king’s daughter.*’ 

" If she was the daughter of fifty kings,’’ said Father Fitzgibbon, 
** I tell you, you can’t marry her, she being a fish.’’ 

Please, your reverence,’’ said Dick again, in an undertone, ** she’s 
as mild and beautiful as the moon.’’ 

" If she was as mild and as beautiful as the sun, moon, and the 
stars, all put together, I tell you, Dick Fitzgerald,’’ said the priest, 
stamping his right foot, '* you can’t marry her, she being a fish 1 ’’ 

" But she has all the gold that’s down in the sea only for the asking, 
and I’m a made man if I marry her : and,’’ said Dick, looking up slily, 
" I can make it worth any one’s while to do the job.’’ 

" Oh I that alters the case entirely,’’ replied the priest ; " why, 
there’s some reason now in what you say ; why didn't you tell me this 
before ? — ^marry her by all means, if she was ten times a fish. Money, 
you know, is not to be refused in these bad times, and I may as well 
have the hansel of it as another that maybe would not take half the 
pains in counselling you that I have done.’’ 

So Father Fitzgibbon married Dick Fitzgerald to the Merrow, and, 
like any loving couple, they returned to Gollerus well pleased with 
each other. Everything prospered with Dick — he was at the sunny 
side of the world ; the Merrow made the best of wives, and they lived 
together in the greatest contentment. 

It was wonderful to see, considering where she had been brought up, 
how she would busy herself about the house, and how well she nursed 
the children, for at the end of three years there were as many young 
Fitzgeralds — ^two bo 3 rs and a girl. In short, Dick was a happy man, 
and so he might have continued to the end of his days if he had only 
the sense to take proper care of what he had got ; many another man, 
however, beside Dick, has not had wit enough to do that. 

One day when Dick was obliged to go to Tralee, he left the wife 
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minding the children at home after him, and thinking she had plenty 
to do without disturbing his fishing-tackle. 

Dick was no sooner gone than Mrs. Fitzgerald set about cleaning up 
the house, and chancing to pull down a fishing-net, what should she 
find behind it, in a hole in the wall, but her own cohtdeen iritdh. 

She took it out and looked at it, and then she thought of her father 
the king, and her mother the queen, and her brothers and sisters, and 
she felt a longing to go back to them. 

She sat down on a little stool and thought over the happy days she 
had spent under the sea ; then she looked at her children, and thought 
on the love and affection of poor Dick, and how it would break his heart 
to lose her. '* But,” says she, " he won’t lose me entirely, for I’ll 
come back to him again, and who can blame me for going to see my 
father and my mother after being so long away from them ? ” 

She got up and went towards the door, but came back again to look 
once more at the child that was sleeping in the cradle. She kissed it 
gently, and, as she kissed it, a tear trembled for an instant in her eye, 
and then fell on its rosy cheek. She wiped away the tear, and turning 
to the eldest, the little girl, told her to take good care of her brothers, 
and to be a good child herself, until she came back. The Merrow then 
went down to the strand. The sea was l3dng calm and smooth, just 
heaving and glittering in the sun, and she thought she heard a faint 
sweet singing, inviting her to come down. All her old ideas and feelings 
came flooding over her mind, Dick and her children were at the instant 
forgotten, and, placing the cohuleen driuth on her head, she plunged in 
Dick came home in the evening, and, missing his wife, he asked 
Kathleen, his little girl, what had become of her mother, but she could 
not tell him. He then inquired of the neighbours, and he learned that 
she was seen going towards the strand with a strange-looking thing 
like a cocked hat in her hand. He returned to his cabin to search for 
the cohuleen driuth. It was gone, and the truth now flashed upon him. 

Year after year did Dick Fitzgerald wait expecting the return of 
his wife, but he never saw her more. Dick never married again, always 
thinking that the Merrow would sooner or later return to him, and 
nothing could ever persuade him but that her father the king kept her 
below by main force ; " for,” said Dick, " she surely would not of 
herself give up her husband and her children.” 

While she was with him, she was so good a wife in every respect, 
that to this day she is spoken of in the tradition of the country, as the 
pattern for one, under the name of Thb Lady op Gollbeus. 
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THE STOLEN SHEEP 

T he Irish plague, called t3nphus fever, raged in its terrors. In 
almost every third cabin there was a corpse daily. In every 
one, without an exception, there was what had made the 
corpse — ^hunger. It need not be added that there was p>overty, too. 
The poor could not bury their dead. From mixed motives of self- 
protection, terror, and benevolence, those in easier circumstances 
exerted themselves to administer relief in different ways. Money was 
subscribed (then came England's munificent donation — God prosper 
her for it I), wholesome food, or food as wholesome as a bad season 
permitted, was provided ; and men of respectability, bracing their 
minds to avert the danger that threatened themselves, by boldly 
facing it, entered the infected house, where death reigned almost alone, 
and took measures to cleanse and purify the close-cribbed air and the 
rough, bare walls. 

In the early progress of the fever, before the more affluent roused 
^Ifcmselves to avert its career, let us cross the threshold of an individual 
peasant. His young wife lies dead ; his second child is dying at her 
side ; he has just sunk into a corner himself, under the first stun of 
disease, long resisted. The only persons of his family who have 
escaped contagion, and are likely to escape it, are his old father, who sits 
weeping feebly upon the hob, and his first-born, a boy of three or four 
years who, standing between the old man's knees, cries also for food. 

We visit the young peasant's abode some time after. He has not 
sunk under " the sickness." He is fast regaining his strength, even 
without proper nourishment ; he can creep out of doors and sit in the 
sun. But in the expression of his sallow and emaciated face there is 
no joy for his escape from the grave, as he sits there alone, silent and 
brooding. His father and his surviving child are still hungry — ^more 
hungry, indeed, and more helpless than ever ; for the neighbours who 
had relieved the family with a potato and a mug of sour milk are now 
stricken down themselves, and want assistance to a much greater 
extent than th^ can give it. 
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*' I wish Mr. Evans was in the place/' cogitated Michaul Carroll ; 
" a body could spake fom’ent him. and not spake for nothin', for all 
that he's an Englishman ; and I don’t like the thoughts o’ goin’ up to 
the house to the steward’s face — it wouldn’t turn kind to a body. May 
be he’d soon come home to us, the masther himself.” 

Another fortnight elapsed. Michaul’s hope proved vain. Mr. 
Evans was still in London ; though a regular resident on his small 
Irish estate since it had come into his possession, business unfortu- 
nately — and he would have said so himself — now kept him an unusually 
long time absent. Thus disappointed, Michaul overcame his repug- 
nance to appear before the '* hard ” steward. He only asked for work, 
however. There was none to be had. He turned his slow and still 
feeble feet into the adjacent town. It was market-day, and he took 
up his place among a crowd of other claimants for agricultural employ- 
ment, shouldering a spade, as did each of his companions. 

Many farmers came to the well-known *' stannin,” and hired men 
at his right and at his left, but no one addressed Michaul. Once or twice, 
indeed, touched perhaps by his sidelong looks of beseeching misery, a 
farmer stopped a moment before him, and glanced over his figure ; but 
his worn and almost shaking limbs giving little promise of present 
vigour in the working field, worldly prudence soon conquered the 
humane feeling which started up towards him in the man’s hea|t. 
and, with a choking in his throat, poor Michaul saw the arbiter of 
fate pass on. 

He walked homeward, without having broken his fast that day. 
” Bud, musha, what’s the harm o’ that," he said to himself ; ” only 
here’s the ould father, an’ her pet boy, the weenock, without a pyatee 
either. Well, asihore, if they can’t have the pyatees, they must 
have betther food — that’s all ; ay — ” he muttered, clenching 
his hands at his sides, and imprecating fearfully in Irish — ” an' so 
they must.” 

He left his house again, and walked a good way to beg a few potatoes. 
He did not come back quite empty-handed. His father and his child 
had a meal. He ate but a few himself ; and when he was about to lie 
down in his comer for the night, he said to the old man across the 
room : 

" Don't be a-cr3nng to-night, father, you and the child there { 
bud sleep well, and ye’ll have the good break’ast afore ye in the 
momin’.” 
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’* The good break'ast, ma-pauchal ? ^ A-then, an* where 'ill id come 
from? ” 

" A body promised it to me, father.’* 

** Avich ! Michaul, an* sure it's fun you're making of us, now, at any 
rate. Bud, the good night, a chorra} an’ my blessin* on your head, 
Michaul ; an’ if we keep trust in the good God, an’ ax His blessin,' too, 
momin* an’ evenin’, gettin’ up an’ lyin’ down. He'll be a friend to us at 
last : that was always an' ever my word to you, poor boy, since you 
was at the years o' your own weenock, now fast asleep at my side ; an’ 
it’s my word to you now, tna-bauchal ; an’ you won't forget id ; and 
there’s one sayin’ the same to you, out o’ heaven, this night — ^herself, an’ 
her little angel-in-glory by the hand, Michaul a-vourneen.” 

Having thus spoken in the fervent and rather exaggerated, though 
everyday, words of pious allusion of the Irish poor man, old Carroll 
soon dropped asleep, with his arms round his little grandson, both over- 
come by an unusually abundant meal. In the middle of the night 
he was awakened by a stealthy noise. Without moving, he cast his 
eyes round the cabin. A small window, through which the moon 
broke brilliantly, was open. He called to his son, but received no 
answer. He called again and again : all remained silent. He arose, 
anct|Mpt to the corner where Michaul had lain down. It was empty. 
]9|Pk>ked out through the window into the moonlight. The figure of a 
jHllh appeared at a distance, just about to enter a pasture-field belonging 
to Mr. Evans. 

The old man leaned his back against the wall of the cabin, trembling 
with sudden and terrible misgivings. With him the language of virtue, 
which we have heard him utter, was not cant. In early prosperity, in 
subsequent misfortunes, and in his late and present excess of wretched- 
ness he had never swerved in practice from the spirit of his own ex- 
hortations to honesty before men, and love for, and dependence upon 
God, which, as he had truly said, he had constantly addressed to his 
son since his earliest childhood. And hitherto that son had, indeed, 
walked by his precepts, further assisted by a regular observance of the 
duties of his religion. Was he now about to turn into another path ? 
to bring shame on his father in his old age ? to put a stain on their 
frunily and their name, " the name that a rogue or a bould woman 
never bore " ? continued old Carroll, indulging in some of the pride 
and egotism for which an Irish peasant is, under his circumstances, 
* My boy. * T«na of endeament. 
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remarkable. And then came the thought of the personal p«il incurred 
by Michaul ; and his agitation, incurred by the feebleness of age, nearly 
overpowered him. 

He was sitting on the floor, shivering like one in an ague fit, when 
he heard steps outside the house. He listraed, and they ceased : but 
the familiar noise of an old bam door creaking on its crazy hinges 
came on his ear. It was now day-dawn. He dressed himself, stole 
out cautiously, peeped into the bam through a chink of the door, 
and all he had feared met full confirmation. There, indeed, sat Michaul, 
busily and earnestly engaged, with a frowning brow and a haggard face, 
in quartering the animal he had stolen from Mr. Evans’s field. 

The sight sickened the father — ^the blood on his son's hands, and 
all. He was barely able to keep himself from falling. A fear, if not a 
dislike, of the unhappy culprit also came upon him. His unconscious 
impulse was to re-enter their cabin unperceived, without speaking a 
word ; he succeeded in doing so ; and then he fastened the door again 
and undressed, and resumed his place beside his innocent grandson. 

About an hour afterwards, Michaul came in cautiously through the 
still open window, and also undressed and reclined on his straw, after 
glancing towards his father’s bed, who pretended to be asleep. At the 
usual time for arising, old Carroll saw him suddenly jump up, and 
prepare to go abroad. He spoke to him, leaning on his elbow. M 

“ And what hoUg * is on you now, ma-hauchal ? " * 

*' Going for the good break’ ast I promised you, father dear." 

" An’ who's the good Christhthan ’ill give id to us, Michaul ? *’ 

“ Oh, you'll know that soon, father : now, a good-bye " — ^he 
hurried to the door. 

“ A good-bye, then, Michaul ; bud, tell me, what’s that on your 
hand ? ” 

No— nothin’,” stammered Michaul, changing colour, as he hastily 
examined the hand himself ; *' nothin’ is on id : what could there be ? ’* 
(Nor was there, for he had very carefully removed all evidence of guilt 
from his person ; and the father’s question was asked upon grounds 
distinct from anything he then saw.) 

” Well, av»cA, an’ sure I didn’t say anything was on it wrong ; or 
an3rthing to make you look so quare, an’ spake so sthrange to ywa 
father, this momin’ only I’ll ax you, Michaul, over agin, who has 
took such a sudd'n likin' to us, to send us the good break’ast ? — an’ 

* Wbat an you about. 




THE STOLEN SHEEP 


97 


answer me sthraight, Michaul — what is id to be. that you call it so 
good}" 

” The good mate, father " — ^he was again passing the threshold. 

“ Stop I " cried his father ; " stop, an' turn foment me. Mate ? — 
the good mate ? — ^What 'ud bring mate into our poor house, Michaul ? 
Tell me, I bid you again an’ again, who is to give id to you ? ” 

" Why, as I said afore, father, a body that ” 

“ A body that thieved id. Michaul Carroll I " added the old man, 
as his son hesitated, walking close up to the culprit ; " a body that 
thieved id, an* no other body. Don’t think to blind me, Michaul. I 
am ould, to be sure ; but sense enough is left in me to look round 
among the neighbours, in my own mind, an’ know that none of ’em 
that has the will has the power to send us the mate for our break’ast, 
in an honest way. An’ 1 don’t say, outright, that you had the same 
thought wid me when you consented to take it from a thief — I don't 
mean to say that you’d go to turn a thief’s recaiver, at this hour o’ 
your life, an’ afther growin’ up from a boy to a man widout bringin' a 
spot o’ shame on yourself, or on your weenock, or on one of us. No ; I 
won’t say that. Your heart was scalded, Michaul, an’ your mind was 
darkened, for a start ; an’ the thought o’ getting comfort for the ould 
father an’ for the little son made you consent in a hurry, widout 
lookin' well afore you, or widout lookin’ up to your good God." 

^ " Father, father,, let me alone 1 don’t spake them words to me," 
interrupted Michaul, sitting on a stool, and spreading his large and hard 
hands over his face. 

" Well, thin, an’ I won’t, avich ; I won’t ; — ^nothin’ to throuble you, 
sure : I didn’t mean id ; — only this, a-vourncen, don’t bring a mouthful o’ 
the bad, unlucky victuals into this cabin ; the pyatees, the wild berries 
o’ the bush, the wild roots o’ the arth, will be sweeter to us, Michaul ; 
the hunger itself will be sweeter ; an’ when we give God thanks afther 
our poor meal, or afther no meal at all, our hearts will be lighter, and 
our hopes for to-morrow sthronger, avich-ma'^kree, than if we faisted 
on the fat o’ the land, but couldn’t ax a blessin’ on our faist." 

" Well, thin, I won’t, either, father ; I won’t : an’ sore you have 
your way now. I’ll only go out a little while from you — ^to beg ; or 
else, as you say, to root down in the groimd, with my nails, like a 
baste-brute, for our break’ast. " 

** My voumeen you are, Bilichaul, an’ my blessin’ on your head ; 
yes, to be sure, avich, beg, an I'll beg wid you — sorrow a shame is in 
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that — no, but a good deed, Michaul, when it’s done to keep us honest. 
So come ; we'll go among the Christhthans together. Only, before we 
go, Michaul, my own dear son, tell me — tell one thing." 

" What, father ? ” Michaul began to suspect. 

" Never be afraid to tell me, Michaul Carroll, ma-bauchal ? I won't 
— I can’t be angry wid you now. You are sorry ; an' your Father in 
heaven forgives you, and so do I. But you know, avich, there would be 
danger in quitting the place widout hiding every scrap of anything that 
could tell on us.” 

” Tell on us t What can tell on us ? ” demanded Michaul ; ” what's 
in the place to tell on us ? ” 

" Nothin’ in the cabin, I know, Michaul ; but ” 

" But what, father ? ” 

" Have you left nothing in the way, out there ? ” whispered the old 
man, pointing towards the bam. 

" Out there ? Where ? What ? What do you mean at all, now, 
father ? Sure you know it's your ownsef has kep me from as much 
as laying a hand on it.” 

” Ay, to-day-momin' ; bud you laid a hand on it last night, avich, 
an so 

" Curp-an-duoul / ” imprecated Michaul — " this is too bad, at any 
rate ; no, I didn't — last night — let me alone, I bid you, father.” 

" Come back again, Michaul,” commanded old Carroll, as the son 
once more hurried to the door : and his words were instantly obeyed. 
Michaul, after a glance abroad, and a start, which the old man did not 
notice, paced to the middle of the floor, hanging his head and sa}nng in 
a low voice, ” Hushth now, father — it’s time.” 

” No, Michaul, I will not hushth ; an it’s not time ; come out with 
me to the barn.” 

” Hushth I ” repeated Michaul, whispering sharply : he had glanced 
sideways to the square patch of strong morning sunlight on the ground 
of the cabin, defined there by the shape of the open door, and saw it 
intruded upon by the shadow of a man’s bust leaning forward in an 
earnest posture. 

” Is it in your mind to go back into your sin, Michaul, an' tell me 
you were not in the bam, at daybreak, the momin' ? ” asked his father, 
still unconscious of a reason for silence. 

” Arrah, hushth. ould man i ” Michaul made a hasty sign to* 
wards the door, but was disregarded. 
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“ I saw you in id," pursued old Carroll sternly : " ay, and at your 
work in id, too.” 

" What's that you’re sa3dn', ould Peery Carroll I " demanded a 
well-known voice. 

" Enough to hang his son," whispered Michaul to his father, as Mr. 
Evans's land-steward, followed by his herdsman and two policemen, 
entered the cabin. In a few minutes afterwards the policemen had 
in charge the dismembered carcase of the sheep, dug up out of the floor 
of the bam, and were escorting Michaul, handcuffed, to the county gaol, 
in the vicinity of the next town. They could find no trace of the 
animal's skin, though they sought attentively for it ; and this seemed 
to disappoint them and the steward a good deal. 

From the moment that they entered the cabin, till their departure, 
old Carroll did not speak a word. Without knowing it, as it seemed, 
he sat down on his straw bed, and remained staring stupidly around 
him, or at one or another of his visitors. When Michaul was about to 
leave the wretched abode, he paced quickly towards his father, and 
holding out his ironed hands, and turning his cheek for a kiss, said, 
smiling miserably, " God be wid you, father dear.” 

Still the old man was silent, and the prisoner and all his attendants 
passed out on the road. But it was then the agony of old Carroll 
assumed a distinctness. Uttering a fearful cry, he snatched up his 
still sleeping grandson, ran with the boy in his arms till he overtook 
Michaul ; and, kneeling down before him in the dust, said : 

” I ax pardon o' you, avich — ^won't you tell me I have id afore you 
go ? An' here, I’ve brought little Peery for you to kiss ; you forgot 
him, a-vourneen/’ 

" No, father, I didn't,” answered Michaul, as he stooped to kiss the 
child ; an’ get up, father, get uj> ; my hands are not my own, or I 
wouldn't let you do that afore your son. Get up, there's nothin’ for 
you to throuble yourself about ; that is, I mean, I have nothin' to 
forgive you : no, but everything to be thankful for, an' to love you 
for ; you were alwa3rs an’ ever the good father to me ; an' ” 

The many strong and bitter feelings which till now he had almost 
perfectly kept in, found full vent, and poor Michaul could not go on. 
The parting from his father, however, so different from what it had 
promised to be, comforted him. The old man held him in his arms 
and wept on his neck. They were separated with difficulty. 

Pany Carroll, sitting on the roadside after he lost sight of the 
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prisoner, and holding his screaming grandson on his knees, thought 
the cup of his trials was full. By his imprudence he had fixed the 
proof of guilt on his own child ; that reflection was enough for him, 
and he could indulge it only generally. But he was yet to conceive 
distinctly in what dilemma he had involved himself as well as Michaul. 

The policemen came back to compel his appearance before the 
magistrate ; and when the little child had been disposed of in a neigh- 
bouring cabin, he understood, to his consternation and horror, that he 
was to be the chief witness against the sheep-stealer. Mr. Evans's 
steward knew well the meaning of the words he had overheard him say 
in the cabin, and that if compelled to swear all he was aware of, no 
doubt would exist of the criminality of Michaul in the eyes of a jury. 

" 'Tis a sthrange thing to ax a father to do," muttered Peery, more 
than once, as he proceeded to the magistrate's ; " it's a very sthrange 
thing." 

The magistrate proved to be a humane man. Notwithstanding 
the zeal of the steward and the policemen, he committed Michaul 
for trial, without continuing to press the hesitating and bewildered old 
Peery into any detailed evidence ; his nature seemed to rise against 
the task, and he said to the steward : 

" I have enough of facts for making out a committal ; if you think 
the father will be necessary on the trial, subpoena him." 

The steward objected that Peery would abscond, and demanded to 
have him bound over to prosecute, on two sureties, solvent and re- 
spectable. The magistrate assented ; Peery could name no bail ; and 
consequently he also was marched to prison, though prohibited from 
holding the least intercourse with Michaul. 

The assizes soon came on. Michaul was arraigned ; and, during 
his plea of " not guilty." his father appeared, imseen by him, in the 
gaoler's custody, at the back of the dock, or rather in an inner dock. 
The trial excited a keen and painful interest in the court, the bar, the 
jury-box, and the crowds of spectators. It was universally known that 
a son had stolen a sheep, partly to feed a starving father ; and that 
out of the mouth of that farther it was now sought to condemn him. 

" What will the old man do ? " was the general question which ran 
through the assembly : and while few of the lower orders could con- 
template the possibility of his swearing to the truth, many of their 
betters scarcely hesitated to make out for him a case of natural necessity 
to swear falsely. 




THE STOLEN SHEEP 


101 


The trial began. The first witness, the herdsman, proved the loss 
of the sheep and the finding the dismembered carcass in the old bam. 
The policemen and the steward followed to the same effect, and the 
latter added the allusions which he had heard the father make to the 
son upon the morning of the arrest of the latter. The steward went 
down from the table. There was a pause, and complete silence, which 
the attorney for the prosecution broke by saying to the crier deliber* 
ately, “ Call Peery Carroll.*' 

*' Here, sir," immediately answered Peery, as the gaoler led him 
by a side door out of the back dock to the table. The prisoner started 
round ; but the new witness against him had passed for an instant 
into the crowd. 

The next instant old Peery was seen ascending the table, assisted 
by the gaoler and by many other commiserating hands, near him. 
Every glance fixed on his face. The barristers looked wistfully up 
from their seats round the table ; the judge put a glass to his eye and 
seemed to study his features attentively. Among the audience there 
ran a low but expressive murmur of pity and interest. 

Though much emaciated by confinement, anguish, and suspense, 
Peery’s cheeks had a flush, and his weak blue eyes glittered. The 
half-gaping expression of his parched and haggard lips was miserable 
to see. And yet he did not tremble much, nor appear so confounded as 
upon the day of his visit to the magistrate. 

The moment he stood upright on the table he turned himself fully 
to the judge, without a glance towards the dock. 

** Sit down, sit down, poor man," said the judge. 

" Thanks to you, my lord, I will," answered Peery, " only, first I'd 
ax you to let me kneel, for a little start " ; and he accordingly did kneel, 
and after bowing his head, and forming the sign of the cross on his 
forehead, he looked up, and said, " My Judge in heaven above, 'tis 
you I pray to keep me to my duty, afore my earthly judge, this day 
— amen " — ^and then, repeating the sign of the cross, he seated himself. 

The examination of the witness commenced, and humanely pro- 
ceeded as follows — ^the counsel for the prosecution taking no notice of 
the superfluity of Peery’s answers. 

" Do you know Michaul, or Michael, Carroll, the prisoner at the 
bar ? " 

" Afore that night, sir, I believed I knew him well ; every thought 
of his mind, every bit of the heart in his body ; afore that night, no 
living creator could throw a word at Michaul Carrol, or say he ever 
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forgot his father's renown, or his love of his good God ; an' sure the 
people are afther telling you by this time how it came about that night 
— an' you, my lord — an' ye, gintlemen — ^an' all good Christhthans that 
hear me ; — here I am to help to hang him — ^my own boy, and my only 
one — but, for all that, gintlemen, ye ought to think of it ; 'twas for 
the weenock and the ould father that he done it ; — ^indeed, an 'deed, 
we hadn’t a pyatee in the place ; an' the sickness was among us, a 
start afore ; it took the wife from him, and another babby ; an' id 
had himself down, a week or so beforehand ; an’ all that day he was 
looking for work, but couldn't get a hand’s turn to do ; an’ that’s the 
way it was ; not a mouthful for me an' little Peery ; an', more betoken, 
he grew sorry for id, in the mornin,' an' promised me not to touch a 
scrap of what was in the bam, — ay, long afore the steward and the 
peelers came on us, — ^but was willin' to go among the neighbours an' 
beg our breakfast, along wid myself, from door to door, sooner than 
touch it." 

" It is my painful duty," resumed the barrister, when Peery would 
at length cease, “ to ask you for closer information. You saw Michael 
Carrol in the bam that night ? " 

" Musha — ^The Lord pity him and me— I did, sir." 

" Doing what ? " 

** The sheep between his hands," answered Peery, dropping his 
head, and speaking almost inaudibly. 

" I must still give you pain, I fear ; stand up, take the crier's rod, 
and if you see Michael Carrol in court lay it on his head." 

“ Och, musha, musha, sir, don't ax me to do that 1 " pleaded Peery, 
rising, wringing his hands, and for the first time weeping — " och, 
don't, my lord, don't, and may your own judgment be favourable, the 
last day." 

"lam sorry to command you to do it, witness, but you must tdce 
the rod," answered the judge, bending his head close to his notes, to 
hide his own tears ; and, at the same time, many a veteran barrister 
rested his forehead on the edge of the table. In the body of the court 
were heard sobs. 

" Michaul, avich I Michaul, a corra-ma-chree 1 " exclaimed Peery, 
when at length he took the rod, and faced round to his son, " is id 
your father they make to do it, ma-bawhal ? " 

" My father does what is right," answered Michael, in Irish. 

The judge immediately asked to have his words translated ; and 
when he learned their import, regarded the prisoner with satisfaction. 
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'* We rest here, my lord," said the counsel, with the air of a man 
freed from a painful task. The judge instantly turned to the juiy-box : 

" Gentlemen of the jury, that the prisoner at the bar stole the 
sheep in question, there can be no shade of moral doubt. But you 
have a very peculiar case to consider. A son steals a sheep that his 
own famishing father and his own famishing son may have food. His 
aged parent is compelled to give evidence against him here for the act. 
The old man virtuously tells the truth, and the whole truth, before you 
and me. He sacrifices his natural feelings — and we have seen that they 
are lively — to his honesty, and to his religious sense of the sacred 
obligations of an oath. Gentlemen, I will pause to observe that the 
old man's conduct is strikingly exemplary, and even noble. It teaches 
all of us a lesson. Gentlemen, it is not within the province of a judge 
to censure the rigour of the proceedings which have sent him before us. 
But I venture to anticipate your pleasure that, notwithstanding all the 
evidence given, you will be enabled to acquit that old man’s son, the 
prisoner at the bar. I have said there cannot be the shade of a moral 
doubt that he has stolen the sheep, and I repeat the words. But, 
gentlemen, there is a legal doubt, tq the full benefit of which he is 
entitled. The sheep has not been identified. The herdsman could not 
venture to identify it (and it would have been strange if he could) from 
the dismembered limbs found in the bam. To his mark on its skin, 
indeed, he might have pnssitively spoken ; but no skin has been 
discovered. Therefore, according to the evidence, and you have 
sworn to decide by that alone, the prisoner is entitled to your acquittal. 
Possibly, now that the prosecutor sees the case in its full bearing, he 
may be pleased with this result." 

While the jury, in evident satisfaction, prepared to return their 
verdict, Mr. Evans, who had but a moment before returned home, 
entered the court, and becoming jfware of the concluding words of the 
judge, expressed his sorrow aloud that the prosecution had ever been 
undertaken, that circumstances had kept him uninformed of it, 
though it had gone on in his name ; and he begged leave to assure his 
lordship that it would be his future effort to keep Michaul Carroll in 
his former path of honesty, by finding him honest and ample employ* 
ment, and, as far as in him lay, to reward the virtue of the old father. 

While Peery Carroll was laughing and crying in a breath, in the arms 
of his delivered son, a subscription, commenced by the bar, was mount* 
ing into a considerable sum for his advantage. 




THE CHTJRCHYARD WATCH 

John Bamim 

T he dead are watched lest the living should prey on them 1— 
'Tis a strange alliance — of the living with Death — ^that his 
kingdom and sovereignty may remain untrenched upon. In 
different parts of England we have seen watch-houses, almost entirely 
composed of glass, built in lonesome churchyards, of which generally 
the parish sexton, and perhaps his dog (ill-fated among men and dogs i), 
are the appointed nightly tenants, with liberty, ceded or taken, to 
leave their dull lamp in the watch-box, and roam, here and there, at 
their pleasure, among the graves, until daylight. 

What stern necessities man forces upon man ! There can scarce 
be a more comfortless lot, or, making allowance for the almost inborn 
shudderings of the human heart, |t more appalling one, than that of the 
poor grave-scooper or bell-puller who is thus doomed to spend his nights 
sununer and winter. Habit, indeed, may eventually blunt the first 
keenness of his aversion, if not terror : he may serve a due apprentice- 
ship to horrors, and learn his trade. After a thousand secret and 
unowned struggles to seem brave and indifferent, he may at last grow 
callously courageous. His flesh may cease to creep as he strides on, 
in his accustomed round, over the abodes of the silent and mouldering, 
and hears his own dull footstep echoed through the frequent dreary 
hollowness beneath. 

But what has he gained, now, beyond the facility of earning his 
wretched crust for himself and his crying infants I — ^We have seen and 
spoken with such an unhappy being, who seemed to have lost, in the 
struggle which conquered nature's special antipathy (nature in a breast 
and mind, like his, at least), most of the other sympathies of his kind. 
He had a heavy, ox-like expression of face ; he would scarce speak to 
his neighbours (although we contrived to meike him eloquent) when 
they passed him at his door, or in the village street ; his own children 
feared or disliked him, and did not smile nor whisper in his presence. 

We have watched him go into the churchyard, at his usual hour, 
after nightfall ; and as he began to stalk about there, the ghastly 
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sentinel of the dead, he appeared to be in closer fellowship with them 
than with the fair existence which he scarce more than nominally 
shared. It was said, indeed, that, upon his initiation, at a tender age 
and under peculiar circumstances, into his profession of churchyard 
watchman, temporary delirium prepared him for its regular and steady 
pursuit ever since ; and that, although he showed no symptoms of 
distinct insanity, when we knew him, the early visitation had left a 
gloom on his mind, and a thick, nerveless insensibility in his heart, 
which then, at forty-five, formed his character. 

In fact we learned a good deal about him, for every one talked of 
him — and, as has been hinted, much of that good deal from himself, 
to siay nothing of his wife, in his absence ; and if he did not deliberately 
invent fables of his past trials, for the purpose of gratifying a little 
spirit of mockery of our undisguised interest, as mad as the maddest 
bedlamite he must have been upon the occasion alluded to : nay, to 
recount, with a grave face (as he did), the particulars of the delusions 
of his time of delirium, did not argue him a very sound-minded man 
at the moment he gave us his confidence. 

We are about to tell his story, at length, in our own way, however ; 
that is, we shall try to model into our own language (particularly the 
raving parts) what his neighbours, his spouse, and his own slow-moving 
and heavy lips have, from time to time, supplied us with. 

He was the only child of an affectionate and gentle-mannered 
father who died when he was little more than a boy, leaving him sickly 
and pining. His mother wept a month, mourned three months more 
— ^and was no longer a widow. Her second husband proved a surly 
fellow, who married her little fortune rather than herself, as the means 
of keeping his quart pot filled, almost from morning to night, at the 
village Tap, where he played good fellow and politician to the expressed 
admiration of all his companions’. 

He had long been the parish sexton, and took up his post, night 
after night, in the churchyard. Little fear had he of what he might see 
there ; or he had outgrown his fears ; or, if he thought or felt of the 
matter, the lonely debauch which he was known to make in that 
strange banquet-place served to drug him into obliviousness. He 
deemed his duty— or he said and swore he did— only a tiresome and 
slavish one, and hated it just as he hated daily labour. And — as he 
declared and harangued at the Tap — he had long ago forsworn it, only 
that it paid him well ; but now that his marriage made his circum- 
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stances easier, he was determined to drink alone in the churchyard 
no longer : and he fed an idle, useless lad at home, who with his dog 
— as idle as he — roamed and loitered about, here and there, and had 
never yet done a single thing to earn their bread. 

But it was full time that both were taught the blessings of industry ; 
and he would teach them ; — and — ^now that he thought of it — ^why 
should not Will take his place in the watch-box, and so keep the 
shillings in the family ? His friends praised his views, one and all, 
and he grew thrice resolved. 

Returned the next morning from his nocturnal charge, he reeled 
to bed in solemn, drunken determination. He arose, towards evening, 
only half-reclaimed by sleep to ordinary sense, and set about his work 
of reformation. He ate his meal in silence, turned from the table to 
the fire without a word, looked at the blaze, grimly contemplative, 
then grumbling suddenly at his wife : 

" And where is that truant now ? " he asked : *' down by the 
marshes with his cur, I suppose ; or gone a-nutting, or l3ring stretched 
in the sun, the two idlers together ; what 1 — and must I work and work, 
and strive and strive — I, I, for ever — and will he never lend me a 
hand ? go where he likes, do what he likes, and laugh and fatten on my 
labour ? " 

" Master Hunks,” said the wife, ” Will is sickly, and won't fatten 
on either your labour or mine — ^not to talk of his own ; — ^you know 'tis 
a pimy lad, and wants some favour yet awhile ; with God's help and 
ours he may be stronger soon.” 

Will and dog here came in. From what followed, this evening, 
it will be seen that the ill-fated lad promised, in early youth, to be 
of an open, kindly, intelligent character, very different indeed from 
that in which we found him husked up at five-and-forty. 

He saluted his stepfather, and sat down quietly near the fire. His 
poor dumb companion — ^friend of his boyhood, and his father's gift- 
coiled himself up before the blaze, and prepared to surrender his senses 
to happy sleep, interspersed with dreams of all the sports he had enjoyed 
with his master that day. 

Himks, his eye glancing from one object of dislike to the other, 
kicked the harmless brute, who jumped up, yelping in pain and bitter 
lamentation, and ran for shelter under Will's chair. Will’s pale cheek 
broke out into colour, his weak eye sparkled, his feeble voice arose 
shrilly, and he asked — " Why is my poor dog beaten ? " 
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" The lazy cur I " said Hunks — “ he was m my way, and only got 
paid for idleness." 

** Twas ill done," resumed Will — " he was my father's dog, and my 
father gave him to me ; and if my father were alive and well, he would 
not hurt him, nor see him hurt 1 " Tears interrupted this sudden fit 
of spirit. 

" Cur, as much as he is 1 ” retorted Hunks — “ do you put upon me, 
here at my own fireside ? You are the idler — you — and he only learns 
of you — and I hadn't ought to have served him out, and you so near 
me. 

" It has been God’s will," said the boy, " to keep my strength from 
me." 

" Be silent and hear me I " roared Hunks — this is your life, I say 
— ^playing truant for ever — and what is mine and your own good 
mother's here ? ” 

" Master Hunks," pleaded the wife — " God knows I don't grudge 
nothing I can do for my poor Will's sake." 

" And you — ^not a word from you either. Missis ! " grunted Himks 
— " I am put upon by one and t'other of you — ^ye sleep in comfort every 
night, and leave me to go a-watching, out o’ doors, there, in all weathers ; 
but stop a bit, my man, it sha'n't be this way much longer ; I'll have my 
natural rest in my bed, some time or other, and soon ; and you must 
earn it for me." 

" How, father ? how can I earn it ? ” asked Will — " I would if I 
could — but how ? I haven't learnt no trade, and you know as well as 
any one knows it, I am not able to work in the fields or on the roads or 
get my living any one way." 

** Then you can sit still and watch — ^that's light work," muttered 
Hunks. 

" Watch f ” cried mother an^ son together — " watch what ? and 
where ? or whom ? " 

" The dead folk in the churchyard.” 

" Heaven defend me from it 1 " cried poor Will, clasping his hands 
and falling back in his chair. 

" Ay, and this very night," continued the despot — " this very night 
you sh^ mount guard in my place, and I shall have my lawful sleep, 
what the whole parish cries shame on me for not having months ago." 

" Master Hunks, 'twill kill the boy I ” cried the mother. 

" Missis— don't you go for to cross me so often 1 " — renoonstrated 
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her husband with a fixed look, which, short as they had been one flesh, 
she had reason to understand and shrink at. — “ Come, my man, stir 
youi'ielf ; 'tis time you were at the gate ; the church clock has struck ; 
they will expect us " — ^he interrupted himself in a great rage, and with 
a great oath — " but here I keep talking, and the cur never minds a 
word I say t — Come along 1 *' 

" Don’t lay hands on him I ** screamed the mother as he strode 
towards the boy — " what I have often told you has come to pass. 
Master Hunks — you have killed him 1 ” 

Hunks scoffed at the notion, although, indeed. Will’s hands had 
fallen helplessly at his side, and his chin rested on his breast, while 
his eyes were closed, and his lips apart. But he had only become 
insensible from sheer terror acting on a weak frame. Sighs £ind groans 
soon gave notice of returning animation. His mother then earnestly 
besought their tyrant to go on his night’s duty, and, at least till the 
following night, leave her son to her care. Half in fear of having to 
answer for a murder, incredulously as he pretended to speak, Htmks 
turned out of the house, growling and threatening. 

" Is he gone ? ” asked Will, when he regained his senses — " gone 
not to come back ? ” — and having heard his mother’s gentle assurances, 
he let his head fall on her shoulder, weeping while he continued : 

“ Mother, mother, it would destroy the little life I have I I could 
not bear it for an hour I The dread I am in of it was bom with me I 
When I was a child of four years I had dreams of it, and I remember 
them to this day ; they used to come in such crowds round my cradle 1 
As I grew up you saw and you know my weakness. I could never sit 
still in the dark, nor even in the daylight out of doors in lonesome 
places. Now in my youth — a lad — almost a man — I am ashamed to 
speak of my inward troubles. Mother, you do not know me — I do not 
know myself I I walk out sometimes down by the river, and, listening 
to the noise of the water over the rocks, where it is shallow, and to the 
rustling of the trees as they nod in the twilight, voices and shrieks come 
round me — sometimes they break in my ears — and 1 have turned to 
see what thing it was that spoke, and thought some grey tree at my 
side had only just changed and become motionless, and seemed as if a 
moment before, it bad been something else, and had a tongue, and said 
the words that frightened me ! — Oh, it was but yester evening I ran 
home from the river-side, and felt no heart within me till 1 had oome 
in here to the fireside, and seen you moving near me 1 
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*' You know the lone house all in ruins upon the hill — I fear it, 
mother, more than my tongue can tell you 1 I have been taken 
through it, in my dreams, in terrible company, and here I could describe 
to you its bleak apartments, one by one — ^its vaults, pitch dark, and 
half-filled with stones and rubbish, and choked up with weeds — ^its 
winding, creeping staircases, and its flapping windows — I know 
them all, though my feet never yet crossed its threshold 1 — ^Never, 
mother — ^though I have gone near it, to enter it, and see if what I had 
dreamt of it was true — and I went in the first light of the morning ; 
but when close by the old doorway, the rustle of the shrubs and weeds 
startled me, and I thought — but sure that was fancy — that some one 
called me in by name — ^and then I turned and raced down the hill, 
never looking back till I came to the meadow-ground where cows and 
sheep are always grazing, and heard the dogs barking in the town, and 
voices of the children at play 1 ” 

'* Will, my king," said his mother soothingly, " this is all mere 
childishness at your years. God is above us and around us ; and even 
if evil and strange things are allowed to be on earth. He will shield us 
from all harm. Arouse up like a man ; for, indeed, your time of 
boyhood is passing — ^nay, it has passed with other lads not much older ; 
only you have been poorly and weakly from your cradle. Will. Come, 
go to sleep ; and before you lie down, pray for better health and 
strength to-morrow.” 

" To-morrow ! ” he repeated — " and did my stepfather say any- 
thing of to-morrow ? ” 

His mother answered him evasively, and he resumed , — ” Oh, how 
I fear to-morrow 1 — oh, mother, you have loved me, and you do love 
me — for my weakness, my ill-health, and my dutifulness — and you 
loved my father — oh, for his sake as well as mine, mother, keep me from 
what I am threatened with I — ^keep me from it, if you would keep me 
alive another day 1 " 

He went into his little sleeping apartment, stricken to the very soul 
with supernatural fears. 

After spending a miserable night, he stole out of the house next 
morning and wandered about the private walks adjacent to the town 
until he thought his stepfather might have arisen and taken his usual 
wa lk to the Tap. But as the lad was about to re-enter the house. 
Hunks met him at the threshold. Will shnmk back ; to his surprise 
and comfort, however, his fears now seemed ill-foundecL The man bade 
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him good-morrow in as cheerful and kind a tone as he could command, 
shook his hand, tapped him on the head, and left the house. Delighted, 
though still agitated, Will sought his mother within doors, told her his 
good omens, and spent a happy day. At dinner, too, notwithstanding 
Hunks' presence, the mother and son enjoyed themselves, so amiable 
had the despot become, at least in appearance. 

When their meal was over. Hunks, as if to attain the height of 
civility, invited WiU to go out with him for a walk by the river — " and 
let's have Barker (Will's dog) for company," continued Hunks ; " he 
may show us sport with a rat, or such like. Will." 

Accordingly, the three strolled out together. Will leading the way 
by many a well-known sedge or tuft of bushes, or undermined bank, 
the resorts of the water-rat, and sometimes of the outlaw otter ; and 
Barker upheld his character, by starting, himting down, and killing 
one of the first-mentioned animals. As twilight came on, they turned 
their faces towards the little town. They entered it. Its little hum 
of life was now hushed ; its streets were silent, and almost deserted ; its 
doors and windows barred and bolted, and the sounds of the rushing 
river and the thumping mill were the only ones which filled the air. 
The clock pealed ten as they continued their way. Hunks had grown 
suddenly silent and reserved. They passed the old Gothic church, 
and now were passing the gate which led into its burial-ground. Hunks 
stopped short. His grey, bad eye fell on the lad — " Will," he s«ud, " I 
be thinking we’ve walked enough for this time.” 

" Enough, indeed, — and thank you for your company — and good- 
night, father,” answered WiU, trying to smile, though he began to 
tremble, 

" Good-night then, my man — ^and here be your watch-light,” — and 
Himks drew a dark lantern from his huge pocket. 

“ Nay, I want no light home,” said WiU ; “ I know the way so 
weU ; and 'tis not very dark ; and you know you can’t do without it on 
your post.” 

" My post ? ” Hunks laughed viUainously — " your post, you 
mean, WiU ; take it ; 1 be thinking I shaU sleep sound to-night without 
a dead-Ught — ^as if I were a corpse to need it. Come along.” 

” You cannot have the heart to ask me i ” cried WiU, stepping 
back. 

“ Pho, my man ” — Hunks clutched him by the shoulder with one 
hand, with the other unlocked the gate and flung it opra — ” In with 
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you ; 3 rou’ll like it so in a few nights, you’ll wish no better post ; the 
dead chaps be dvil enough ; only treat them well, and let them walk 
awhile, and they make very good company." He dragged Will closer 
to the gate. 

" Have mercy I " shrieked the wretched lad, trying to kneel, " or 
kill me first, father, to make me company for them, if that will please 
you.” 

" Get in ! ” roared the savage — get in I — ay, hollo out, and twist 
about, so, and I’ll pitch your shivering carcass half-way across the 
churchyard ! ’’ — ^he forced him in from the gate — " stop a bit, now — 
there be your lantern ’’ — he set it down on a tombstone — " so, good- 
night — ^yonder’s your box — just another word — don’t you be caught 
strolling too near the murderer’s comer over there, or you may trip 
and fall among the things that turn and twine on the ground, like roots 
of trees, to guard him.” 

With a new and piercing shriek. Will clung close to his fell tormen- 
tor. Himks, partially carrying into effect a threat he had uttered, tore 
the lad’s hands away, tossed him to some distance, strode out at the 
gate, locked it, and Will was alone with horror. 

At first an anguish of fear kept him stupefied and stationary. He 
had fallen on a freshly-piled grave, to which mechanically his fingers 
climg and his face joined, in avoidance of the scene around. But he 
soon recollected what clay it was he clung to, and at the thought he 
started up, and, hushed as the sleepers around him, made some ob- 
servations. High walls quite surrounded the churchyard, as if to part 
him from the habitable world. His lamp was burning upon the tomb- 
stone where Himks had placed it — one dim red spot amid the thick 
darkness. The church clock now tolled eleven. It ceased ; his ears 
ached in the resumed silence, and he listened and stared about him for 
what he feared. Whispers seem'ed to arise near him. He ran for his 
lamp, snatched it up, and instinctively hurried to the watch-box. Oh, 
he wished it made of solid rock I — ^it was chiefly framed of glass, useless 
as the common air to his terrors 1 He shut his eyes and pressed his 
palms upon them — vain subterfuge I The fevered spirit within him 
brought before his mind’s vision worse things than the churchyard 
could }mwn up, were all that superstition has fancied of it true. He 
looked out from his watch-box in refuge from himself. 

That evening a half-moon had risen early, and, at this moment, 
Was sinking in gathering clouds behind distant hills. As he vaguely 
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noticed the circumstance, he felt more and more desolate. Simultane- 
ously with the disappearance of the planet, the near clock began again 
to strike — he knew what hour I Each stroke smote his ear as if it 
would crack the nerve ; at the last he shrieked out delirious I He had 
a pause from agony, then a struggle for departing reason, and then he 
was at rest. 

At daybreak his stepfather found him asleep. He led him home. 
Will sat down to breakfast, smiling, but did not speak a word. Often 
during the day his now brilliant eye turned to the west ; but why, his 
mother could not tell ; untU, as the evening made up her couch of 
clouds there, drawing around her the twilight for drapery, he left the 
house with an tmusuaUy vigorous step, and stood at the gate of the 
churchyard. Again he took up his post. Again the hour of twelve 
pealed from the old church, but now he did not fear it. When it had 
fully sounded he clapped his hands, laughed, and shouted. 

The imaginary whispers he had heard the previous night — small, 
cautious whispers — came round him again, first from a distance, 
then nearer and nearer. At last he shaped them into words : 

" Let us walk," they said — " though he watches us, he fears us." 
He ! — ’twas strange to hear the dim dead speak to a living man of 
himself 1 the maniac laughed again at the fancy, and replied to them : 

“ Ay, come ! appear 1 I give leave for it. Ye are about in crowds, 

I know, not yet daring to take up your old bodies till I please ; but, up 
with them ! — Graves, split on, and yield me my subjects 1 for am I not 
king of the churchyard ? Obey me I — ay, now your mouths gape — 
and what a yawning 1 — are ye musical, too ? — ^a jubilee of groans I— out 
with it, in the name of Death ! — blast it about like giants carousing 1 " 

" Well blown I — and now a thousand heads popped up at once — their 
eyes fixed on mine, as if to ask my further leave for a resurrection ; and 
they know I am good-humoured now, and grow upward, accordingly, 
like a grove of bare trees that have no sap in them. And now they 
move ; passing along in rows, like trees, too, that glide by one on 
bank, while one sails merrily down the river — and all stark staring still : 
and others stand bolt upright against their own headstones to con- 
template. I wonder what they t^k of I Move ! move I young, old, 
boys, men, pale girls, and palsied grandmothers — my church 3 ^d can 
xievet VvcAd ’em V And yet bow they pass eacb other irom comer to 
c»mer \ \ think, they make way tbxou.^ one another* s\>o^es, as they 
do in the grave. They’ll dance anon. Minuets, at least. ^Why.the; 
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begin' already I — and what partners I — a tall, genteel young officer 
takes out our village witch of the wield — she that died at Christmas— 
and our last rector smirks to a girl of fifteen — ^ha, ha I yon tattered 
little fellow is a radical, making a leg to the old duchess I — ^music I 
music I — Go, some of you that look on there, and toll the dead bell 1 
Well done I they tie the murderer to the bell-rope by the neck (though 
he was hanged before), and the bell swings out merrily I but what face 
is here ? ” 

It was the vision of a child's face, which he believed he caught 
staring at him through the glass of his watch-box — the face of an only 
brother who had died yoimg. The wretch's laughter changed into 
tears and low wailings. By the time that his mother came to seek him, 
just at daybreak, he was, however, again laughing ; but in such a state 
as to frighten mirth from her heart and lips till the day she died. As 
has been said, s}nnnptoms of positive insanity did not long continue to 
appear in his words or actions ; yet when he recovered, there was still 
a change in him — a dark and disagreeable change, under the inveterate 
confirmation of which, the curious student of human nature may, at 
this moment, observe him in his native village. 




GERALD GRIFFIN 
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THE DELEMMA OF PHADRIG 

" r ■ iHERE'S no use in talken about it, Phadrig. I know an I feel 
I that all’s over wit me. My pains are all gone, to be sure 
— but in place o’ that, there’s a weight like a quern stone 
down upon my heart, an I feel it blackenen within me. All I have to 
say is — think o’ your own Mauiia when she’s gone, an be kind to poor 
Patcy.” 

" Ah, darlen, don’t talk that way — ^there’s hopes yet — ^what’ll I do, 

what’ll the child do witout you ? ” 

" Phadrig, there’s noan. I’m goen fast, an if you have any regard 
for me, you won’t say anythin that’ll bring the thoughts o’ you an him 
between me an the thoughts o’ heaven, for that’s what I must think of 

now. An if you marry again " 

" Oh, Mauria, honey, will you kill me entirely ? Is it I’ll marry 
again ? ” 

" If it be a thing you should marry again,” Mauria resumed, 

without taking any notice of her husband’s interruption, ” you’ll 
bear in mind that the best mother that ever walked the ground will 
love her own above another’s. It stands with raisin an natur. The 
gander abroad will pull a strange goslen out of his own flock ; and you 
know yourself, we could never get the bracket hen to sit upon Nelly 
O’Leary’s chickens, do what we could. Everything loves its own. 
Then, Phadrig, if you see the floury potaties — an the top o’ the milk 
— ^an the warm seat be the hob — an the biggest bit o' meat on a Sunday 
goen away from Patcy — you’ll think o’ your poor Mauria, an do her 
part by him ; just quietly, and softly, an without blamen the woman — 
for it is only what's nait’rcl, an what many a stepmother does without 
thinking o’ themselves. An above all things, Phadrig, tcdce care to 
make him mind his books and his religion, to keep out o’ bad com- 
pany, an study his readin-made-aisy, and that’s ^e way he’ll be a 
blessing an a comfort to you in your old days, as I once thought he 
would be to me in mine.” 

Ho'e her husband renewed his promises in a tone of deep afflictiM. 

*«4 
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'* An now lor yourself, Phadrig. Remember the charge that's upon 
you, and don't be goen out venturen your life in a little canvas canoe, 
on the bad autumn days, at Ballybunion ; nor wit foolish boys at the 
Glin and Tarbert fairs ; — an don’t be so wake-minded as to be trusten 
to card-drawers, an fairy doctors, an the like ; for it’s the last word 
the priest said to me was, that you were too superstitious, and that's a 
great shame an a heavy sin. But tee you I ^ Phadrig, dear, there's 
that rogue of a pig at the potaties over ” 

Phadrig turned out the grunting intruder, bolted the hurdle-door, 
and returned to the bedside of his expiring helpmate. That tidy 
housekeeper, however, exhausted by the exertion which she had made 
to preserve, from the mastication of the swinish tusk, the fair produce 
of her husband’s conacre of white-eyes, had fallen back on the pillow 
and breathed her last. 

Great was the grief of the widowed Phadrig for her loss — great 
were the lamentations of her female friends at the evening wake — and 
great was the jug of whisky-punch which the mourners imbibed at the 
mouth, in order to supply the loss of fluid which was expended from 
the eyes. According to the usual cottage etiquette, the mother of the 
deceased, who acted as mistress of the ceremonies, occupied a capacious 
hay-bottomed chair near the fireplace — ^from which she only rose when 
courtesy called on her to join each of her female acquaintances as they 
arrived, in the death-wail which (as in politeness bound) they poured 
forth over the pale piece of earth that lay coffined in the centre of the 
room. This mark of attention, however, the old lady was observed to 
omit with regard to one of the fair guests — a, round-faced, middle-aged 
woman, called MiUy Rue — or Red Milly, probably because her head 
might have furnished a solution of the popular conundrum, " Why is a 
red-haired lady like a sentinel on his post ? ” 

The fair Milly, however, did not appear to resent this slight, which 
was occasioned (so the whisper went among the guests') by the fact 
that she had been an old and neglected love of the new widower. All 
the fiery ingredients in Milly’s constitution appeared to be compre- 
hended in her glowing ringlets — and those, report says, were as ardent 
in hue as their owner was calm and regulated in her temper. It would 
be a cold morning, indeed, that a sight of Milly's head would not warm 
3W>u — and a hot fit of anger which a few tones of her kind and wrath- 
<iisanning voice would not cool. She dropped, after she had con- 

^ To you I Beware I 
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eluded her " cry," a conciliating curtsey to the sullen old lady, took 
an unobtrusive seat at the foot of the bed, talked of the " notable " 
qualities of the deceased, and was particularly attentive to the flaxen- 
headed little Patcy, whom she held in her lap during the whole night, 
cross-examining him in his reading and multiplication, and presenting 
him, at parting, in token of her satisfaction at his proficiency, with a 
copy of Thfi Seven Champions oj Christendom, with a fine marble cover 
and pictures. MiUy acted in this instance under the advice of a prudent 
mother, who exhorted her, " whenever she thought o' maken presents, 
that way, not to be layen her money out in cakes or gingerbread, or 
things that would be ett off at wanst, an no more about them or the 
giver — but to give a strong toy, or a book, or somethen that would last, 
and bring her to mind now and then, so as that when a person 'ud ask 
where they got that, or who gev it, they’d say, * from MiUy Rue,’ or 
' MiUy gev it, we’re obleest to her,’ an be talken an thinken of her when 
she’d be away.” 

To curb in my tale, which may otherwise become restive and un- 
manageable — MiUy's deep affliction and generous sympathy made a 
serious impression on the mind of the widower^ who more than all was 
touched by that singularly accidental attachment which she seemed 
to have conceived for little Patcy. Nothing could be farther from his 
own wishes than any design of a second time changing his condition ; 
but he felt that it would be doing a grievous wrong to the memory of 
his first wife if he neglected this opportunity of providing her favourite 
Patcy with a protector, so weU calculated to supply her place. He 
demurred a little on the score of true love, and the violence which he 
was about to do his own constant heart — but like the bluff King Henry, 
his conscience — " aye — ^his conscience,’’ — touched him, and the issue 
was that a roaring wedding shook the walls which had echoed to the 
wail of death within the few preceding months. 

MiUy Rue not only suppUed the place of a mother to young Patcy, 
but presented him in the course of a few years with two merry play- 
feUows, a brother and a sister. To do her handsome justice, too, poor 
Mauria’s anticipations were completely disproved by her conduct, and 
it would have been impossible for a stranger to have detected the step- 
son of the house from any shade of undue partiality in the mother. 
The harmony in which they dwelt was unbroken by any accident for 
many years. 

The first shock which burst in with a sudden violence upon their 
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happiness was one of a direful nature. Disease, that pale and hungry 
fiend who haunts alike the abodes of wealth and of penury ; who brushes 
away with his baleful wing the bloom from beauty's cheek, and the 
balm of slumber from the pillow of age ; who troubles the hope of the 
young mother with dreams of ghastliness and gloom, and fears that 
come suddenly, she knows not why nor whence ; who sheds his poison- 
ous dews alike on the heart that is buoyant and the heart that is 
broken ; this stem and conquering demon scorned not to knock, one 
summer morning, at the door of Phadrig'^ cow-house, and to lay his 
iron fingers upon a fine milch-cow, a sheeted-stripper which con- 
stituted (to use his own emphatic phrase) the ]xx>r farmer’s " sub- 
stance," and to which he might have applied the well-known lines 
which run nearly as follows : 

She’s straight in her back, and thin in her tail ; 

She's fine in her horn, and good at the pail ; 

She’s calm in her eyes, and soft in her skin ; 

She’s a grazier's without, and a butcher’s within. 

AU the " cures " in the pharmacopoeia of the village apothecary 
were expended on the poor animal, without any beneficial effect ; and 
Phadrig, after many conscientious qualms about the dying words of 
his first wife, resolved to have recourse to that infallible refuge in such 
cases — a fairy doctor. 

He said nothing to the afflicted Milly about his intention, but slipped 
out of the cottage in the afternoon, hurried to the Shannon side near 
Money Point, unmoored his light canvas-built canoe, seated himself 
in the frail vessel, and fixing his paddles on the towl-pin, sped away over 
the calm face of the waters towards the isle of Scattery, where the 
renowned Crohoore-na-Oona, or G>nnor-of-the-Sheep, the Mohammed 
of the cottages, at this time took up his residence. This mysterious 
personage, whose prophecies are still conunented on among the cottage 
circles with looks of deep awe and wonder, was much revered by his 
contemporaries as a man “ who had seen a dale ” ; of what nature 
those sights or visions were was intimated by a m5rsterious look, and 
a solenm nod of the head. 

In a little time Phadrig ran his little canoe aground on the sandy 
beach of Scattery, and, drawing her above high-water mark, proceeded 
to the humble dwelling of the gifted Sheep-shearer with feelings of 
profound fear and anxiety. He passed the lofty roimd tower — the 
ruined grave of St. Senanus, in the centre of the little isle— the moulder- 
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ing church, on which the eye of the poring antiquary may still discern 
the sculptured image of the two-headed monster, with which cottage 
tradition sa3rs the saint sustained so fierce a conflict on landing in the 
islet — and which the translator of Odranus has vividly described as ** a 
dragon, with his fore-part covered with huge bristles, standing on 
end like those of a boar ; his mouth gaping wide op>en with a double 
row of crooked, sharp tusks, and with such openings that his entrails 
might be seen ; his back like a round island, full of scales and shells ; 
his legs short and hairy, with such steely talons, that the pebble- 
stones, as he ran along them, sparkled — parching the way wherever he 
went, and making the sea boil about him where he dived — such was 
his excessive fiery heat.” Phadrig’s knees shook beneath him when he 
remembered this awful description — and thought of the legends of Lough 
Dhoola, on the summit of Mount Gallon, to which the hideous animal 
was banished by the saint, to fast on a trout and a half per diem to the 
end of time ; and where, to this day, the neighbouring fishermen declare 
that, in dragging the lake with their nets, they find the half trout as 
regularly divided in the centre as if it were done with a knife and scale. 

While Phadrig remained with mouth and eyes almost as wide open 
as those of the sculptured image of the monster which had fascinated 
him to the spot, a sudden crash among the stones and dock-weed in 
an opposite comer of the ruin made him start and yell as if the original 
were about to quit Lough Dhoola on parole of honour, and use him 
as a relish after the trout and a half. The noise was occasioned by a 
little rotund personage, who had sprung from the mouldering wall, 
and now stood gazing fixedly on the terrified Phadrig, who continued 
returning that steady glance with a half-frightened, half-crying face — 
one hand fast clenched upon his breast, and the other extended, with 
an action of avoidance and deprecation. The person of the stranger 
was stout and short, rendered still more so by a stoop, which mig ht 
almost have been taken lor a hump — his arms hung forward from his 
shoulders, like those of a long-armed ape — his hair was grey and bushy, 
like that of a wanderoo— and his sullen grey eye seemed to be inflamed 
with ill-humour — his feet were bare and as broad as a camel's — and a 
leathern girdle buckling round his waist secured a tattered grey frieze 
riding-coat, and held an enormous pair of shears, which might have 
clipped off a man's head as readily, perhaps, as a lock of wool. This 
last article of costume afforded a sufficient indication to Phadrig that 
he stood in the presence of the awful object of his search. 
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*' Well I an who are you ? ” growled the Sheep-shearer, after sur- 
veying Fhadrig attentively for some moments. 

The first gnifi sound of his voice made the latter renew his start and 
roar for fright ; after which, composing his terrors as well as he might, 
he replied, in the words of Autolycus, " I am only a poor fellow, sir,” 
" Well I an what's your business with me ? ” 

** A cure, sir, I wanted for her. A cow o' mine that's very bad 
inwardly, an we can do nothen for her ; an I thought may be you'd 
know what is it ail'ded her — an prevail on them '' (this word was pro- 
notmced with an emphasis of deep meaning) " to leave her to uz.” 

” Huth 1 '' the Sheep-shearer thundered out, in a tone that made 
poor Phadrig jump six feet backwards with a fresh yell, “ do you 
daare to spake of them before me. Go along I you villyan o' the airth, 
an wait for me outside the church, an I'll tell you all about it there; but, 
first — do you think I can get the gentlemen to do anything for me 
gratish — ^without ofieren 'em a trate or a haip'orth ? '' 

“ If their honours wouldn't think two tin-pennies and a fi'penny 
bit too little. — It's all I’m worth in the wide world." 

" Well I we'll see what they'll say to it. Give it here to me. Go 
now — be off with yourself — ^if you don’t want to have 'em all a-top o’ 
you in a minnit." 

This last hint made our hero scamper over the stones like a startled 
fawn ; nor did he think himself safe xintil he reached the spot where 
he had left his canoe, and where he expected the coming of the Sheep- 
shearer ; conscience-struck by the breach of his promise to his d}nng 
Mauria, and in a state of agonising anxiety with respect to the lowing 
patient in the cow-house. 

He was soon after rejoined by G>nnor-of-the-Sheep. 

" There is one way,” said he, " of saving your cow — but you must 
lose one of your childer if you vrish’to save it." 

" O Heaven presarve uz, sir, how is that, if you plase ? " 

" You must go home," said the Sheep-shearer, " and say nothen to 
anybody, but fix in your mind which o’ your three childer you’ll give 
for the cow ; an when you do that, look in his eyes, an he’ll sneeze, an 
don’t you bless him, for the world. Then look in his eyes again, an 
he'll sneeze again, an still don't think o' blessen him, be any mains. 
The third time you'll look in his eyes he’ll sneeze a third time — an if 
you d(m’t bless him the third time, he'll die — ^but your cow will live.” 
" An this is the only cure you have to gi' me ? ’’ exclaimed 
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Phadrig, his indignation at the moment overcoming his natural 
timidity. 

*' The only cure. — It was by a dale to do I could prevail on them to 
let you make the choice itself.” 

Phadrig declared stoutly against this decree, and evra threw out 
sdme hints that he would try whether or no Shaun Lauther, or Strong 
John, a young rival of the sheep-shearing fairy doctor, might be able 
to make a better bargain for him with the " gentlemen.” 

” Shaun Lauther I ” exclaimed Connor-of-the-Sheep, in high anger 
— " Do you compare me to a man that never seen any more than your- 
self ? — that never saw so much as the skirt of a dead man’s shroud in 
the moonlight — or heard as much as the moanen of a sowlth ^ in an 
old graveyard ? Do you know me ? — ^Ask them that do— an they'll 
tell you how often I'm called up in the night, and kep posten over bog 
an moimtain, till I’m ready to drop down with the sleep, — ^while few 
voices are heard. I’ll be bail, at Shaun Lauther's windey — an little 
knoUidge given him in his drames. It is then that I get mine. Didn’t 
I say before the King o’ France was beheaded that a blow would be 
struck wit an axe in that place, that the sound of it would be heard all 
over Europe ? — An wasn’t it true ? Didn’t I hear the shots that were 
fired at Gibaralthur, an tell it over in Dooly’s forge, that the place was 
relieved that day ?— an didn’t the news come afterwards in a month's 
time that I toult nothen but the truth ? ” 

Phadrig had notliing to say in answer to this overwhelming list of 
interrogatories — but to apologise for his want of credulity, and to 
express himself perfectly satisfied. 

With a heavy heart he put forth in his canoe upon the water and 
prepared to return. It was already twilight, and as he glided along 
the peaceful shores he ruminated mournfully within his mind on the 
course which he should pursue. The loss of the cow would be, he con- 
sidered, almost equivalent to total ruin — and the loss of any one of his 
lovely children was a probability which he could hardly bear to dwell 
on for a moment. Still it behoved him to weigh the matter well. 
Which of them, now — supposing it possible that he could think of 
sacrificing any — ^which of them would he select for the purpose ? The 
choice was a hard one. There was little Mauria, a fair-haired, blue- 
eyed little girl — but he could not, for an instant, think of losing her, as 
she happened to be named after his first wife ; her brother, little 

* Bodileas spirit. 
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Sbamus, was the least useful of the three, but he was the youngest — 
** the child of his old age — a little one I " his heart bled at the idea ; 
he would lose the cow, and the pig along with it, before he would harm 
a hair of the darling infant's head. He thought of Patcy— and he 
shuddered and leaned heavier on his oars, as if to flee away from the 
horrible doubt which stole into his heart with that name. It must be 
one of the three, or the cow was lost for ever. The two first>mentioned 
he certainly would not lose — and Patcy I Again he bade the fiend 
begone, and trembling in every limb, made the canoe speed rapidly over 
the tide in the direction of his home. 

He drew the little vessel ashore and proceeded towards his cabin. 
They had been waiting supper for him, and he learned with renewed 
anxiety that the object of his solicitude, the milch-cow, had rather 
fallen away than improved in her condition during his absence. He 
sat down in sorrowful silence with his wife and children to their hiimble 
supper of potatoes and thick milk. 

He gazed intently on the features of each of the young innocents 
as they took their places on the suggan chairs that flanked the board. 
Little Mauria and her brother Shamus looked fresh, mirthful,' and 
blooming from their noisy play in the adjoining paddock, while their 
elder brother, who had spent the day at school, wore — or seemed, to 
the distempered mind of his father, to wear a look of sullenness and 
chagrin. He was thinner, too, than most boys of his age — a circum- 
stance which Phadrig had never remarked before. It might be the first 
indications of his poor mother's disease, consumption, that were begin- 
ning to declare themselves in his constitution ; and if so, his doom was 
already sealed — and whether the cow died or not, Patcy was certain 
to be lost. Still the father could not bring his mind to resolve on any 
settled course, and their meal proceeded in silence. 

Suddenly the latch of the door was lifted by some person outside, 
and a neighbour entered to inform Phadrig that the agent to his land- 
lord had arrived in the adjacent village for the purpose of driving 
matters to extremity against all those tenants who remained in arrear. 
At the same moment, too, a low moan of anguish from the cow outside 
annoimced the access of a fresh paroxysm of her distemper, which it 
was very evident the poor animal could never come through in safety. 

In an agony of distress and horror the distracted father laid his 
clenched fingers on the table, and looked fixedly in the e3res of the 
unsuspecting Patcy. The child sneezed, and Phadrig closed his lips 
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hard, for fear a blessing might escape them. The child at the same 
time, he observed, looked paler than before. 

Fearful lest the remorse which began to awake within his heart 
might oversway his resolution, and prevent the accomplishment of 
his unnatural design, he looked hurriedly a second time into the eyes of 
the little victim. Again the latter sneezed, and again the father, 
using a violent effort, restrained the blessing which was struggling at 
his heart. The poor child drooped his head upon his bosom, and letting 
the un tasted food fall from his hand, looked so pale and mournful 
as to remind his murderer of the look which his mother wore in d}ring. 

It was long — very long — before the heart-struck parent could 
prevail on himself to complete the sacrifice. The visitor departed ; and 
the first beams of a full moon began to supplant the faint and lingering 
twilight which was fast fading in the west. The dead of the night 
drew on before the family rose from their silent and comfortless meaL 
The agonies of the devoted animal now drew rapidly to a close, and 
Phadrig still remained tortured by remorse on the one hand, and by 
selfish anxiety on the other. 

A sudden sound of anguish from the cow-house made him start 
from his seat. A third time he fixed his eyes on those of his child — 
a third time the boy sneezed — but here the charm was broken. 

Milly Rue, looking with surprise and tenderness on the fainting 
boy, said, “ Why, then. Heaven bless you, child I — ^it must be a 
cold you caught, you're sneezen so often." 

Immediately the cow sent forth a bellow of deep agony, and expired ; 
and at the same moment a low and plaintive voice outside the door 
was heard, exclaiming, " And Heaven bless you, Milly I and the 
Almighty bless you, and spare you a long time over your children 1 " 

Phadrig staggered back against the wall — his blood froze in his 
veins — his face grew white as death — ^his teeth chattered — his eyes 
stared — his hair moved upon his brow, and the chilling damp of terror 
exuded over all his frame. He recognised the voice of his first wife ; 
and her pale, cold eye met his at that moment, as her shade flitted 
by the window in the thin moonlight, and darted on him a glance of 
mournful reproach. He covered his eyes with his hands, and sunk, 
senseless, into a chair ; while the affrighted Milly, and Patcy, who at 
once assumed his glowing health and vigour, hastened to his assistance. 
They had all heard the voice, but no one saw the shade nor recognised 
the tone excepting the conscience-smitten Phadrig. 
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A HERO- WORSHIPPER 

J EAN PAUL tells us that there never was a nature yet formed 
without its vein of romance — that the most realistic and 
commonplace people we have ever met have their moods of 
romance, and that the cord, however little we may suspect it, runs 
through the woof of all humanity. 

I am not able to affirm that he is right ; but certainly a little in- 
cident which has just occurred to me leads me to believe that there are 
cases of the affection in natures and temperaments in which nothing 
would have led me to suspect them. I need not be told that it is the 
men who have a most worldly character who are often seen marrying 
portionless wives ; that traits of self-sacrifice and devotion are being 
continually displayed by cold, tmgenial, and, to all seeming, unimpres- 
sionable people. What I was not prepared for was to find that hero- 
worship could find a place in the heart of a hard, money-getting, 
money-lending feUow, whose ordinary estimate of humanity was based 
less on what they were than what they had. I own that I had no other 
clue to the man's nature than that furnished by a few lines of a news- 
paper advertisement, which set forth his readiness to advance sums 
from one hundred to five hundred poxmds on mere personal security, and 
at a most moderate rate of interest. And though the former amounted 
to obligations, the breach of which would have reduced one to bondage, 
and the latter varied from eighty to a hundred and thirty per cent, he 
was so pleasant-looking, so chatty/'So genially alive to the difficulties 
that beset youth, so forgivingly merciful to wasteful habits and ways, 
that I took to him from the moment I saw him, and signed my four 
bills for fifty each, and took up my hundred and eighteen pounds off 
the table with the feeling that at last I had found in an utter stranger 
that generous trustfulness and liberality I had in vain looked for 
amongst kindred and relatives. 

We had a pint of madeira to seal the bargain. He told me in a 
whisper it was a priceless vintage. I believe him. On a rough calcula- 
tion, 1 think every glass I took of it cost me forty-seven pounds some 
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odd shillin gs. It is not, however, to speak of this event that I desire 
here. Mr. Nathan Joel and I ceased after a while to be the dear friends 
we swore to be over that madeira. The history of those four bills, too 
complicated to relate, became disagreeable. There were difficulties 
— ^there were renewals — ^there were protests — and there was a writ. 
Nathan Joel was — ^no matter what. I got out of his hands after three 
years by ceding a reversion worth five times my debt, with several 
white hairs in my whiskers, and a clearer view of gentlemen of the 
Jewish persuasion than I had ever picked up out of Ecclesiasticus. 

A good many years rolled over — ^years in which 1 now and then saw 
mention of Mr. Joel as a plaintiff or an opposing creditor — once or 
twice as assignee, too. He was evidently thriving. Men were living 
very fast, smashes were frequent, and one can imagine the coast of 
ComwaU rather a lucrative spot after a stormy equinox. I came 
abroad, however, and lost sight of him ; a chance mention, perhaps, 
in a friend’s letter, how he had fallen into Joel's hands — that Joel 
advanced or refused to advance the money — something about cash, 
was aU that I knew of him, till t’other evening the landlord of the little 
inn near my villa called up to ask if I knew anything of a certain Mr. 
Nathan Jod, who was then at his inn, without baggage, money, papers, 
or effects of any kind, but who, on hearing my name, cried out with 
ecstasy, " Ah I he knows me. You’ve only to ask Mr, O’Dowd who 
I am, and he’ll satisfy you at once." 

“ So,” thought I, " Joel I the Lord hath delivered thee into my 
hands, and now, what sort of vengeance shall I take ? Shall I ignore 
you utterly, and declare that your claim to my acquaintance is a gross 
and impudent fraud ? Shall I tell the innkeeper I disown you ? " If 
this was my first thought, it soon gave way — ^it was so long since the 
rascal had injured me, and I had cursed him very often for it since 
then. It was his nature too ; that also ought to be borne in mind. 
When leeches cease sucking they die, and very probably money- 
lenders wither and dry up when they are not abstracting our precious 
metals. 

" I’D go over and see if it be the man I know,’’ said I, and set off at 
once towards the inn. As I went along, the innkeeper told me how the 
stranger had arrived three nights back, faint, weary, and exhausted, 
saying that the guide refused to accompany him after he entered 
the valley, and merely pointed out the road and left him. " This 
much 1 got out of him," said the landlord, " but be is not inclined 
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to say more, but sits there wringing his hands, and moaning most 
piteously." 

Joel was at the window as I came up, but seeing me he came to the 
door. " Oh, Mr. O'Dowd,” cried he, " befriend me tWs once, sir. 
Don’t bear malice, nor put your foot on the fallen, sir. Do pity me, sir, 
I beseech you.” 

The wretched look of the poor devil pleaded for him far better than 
his words. He was literally in rags, and such rags, too, as seemed to 
have once been worn by another, for he had a brown peasant jacket and 
a pair of goatskin breeches, and a pair of shoes fastened round his ankles 
with leather thongs. 

" So,” said I, " srou have got tired of small robberies and taken 
to the wholesale line. When did you become a highwayman ? " 

" Ah, sir,” cried he, " don't be jocose, don’t be droll. This is too 
pitiful a case for laughter.” 

I composed my features into a semblance of decent gravity, 
and after a little while induced him to relate his story, which 
ran thus : 

Mr. Joel, it appeared, who for some thirty years of life had taken a 
very practical view of humanity, estimating individuals pretty much 
like scrip, and ascribing to them what value they might bring in the 
market, had suddenly been seized with a most uncommon fervour for 
Victor Emmanuel, the first imptilse being given by a ” good thing he 
had done in Piedmontese fives,” and a rather profitable investment he 
had once made in the Cavour Canal. In humble gratitude for these 
successes, he had bought a print of the burly monarch, whose bullet 
head and bristling moustaches stared fiercely at him from over the 
fireplace, till by mere force of daily recurrence he grew to feel for the 
stem soldier a sentiment of terror dashed with an intense admiration. 

" Talk of Napoleon, sir,” he would say, " he’s a humbug— an im- 
position — a wily, tricky, intriguing dodger. If you want a great man, 
a man that never knew fear, a man that is above all flimsy affectations, 
a man of the heroic stamp — there he is for you I 

" As for Garibaldi, he’s not to be compared to him. Garibaldi was 
an adventurer, and made adventure a career ; but here’s a king ; here’s 
a man who has a throne, who was bom in a palace, descended from a 
long line of royal ancestors, and instead of giving himself up to a life 
of inglorious ease and self-indulgence, he mounts his horse and heads a 
raiment, sir. Hf jp j;h<» field like the humblest soldier in bis 
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rank, goes out, thrashes the Austrians, drives them out of Milan, hunts 
them over the plains of Lombardy, and in seven days raises the 
five per cents from fifty-one and a half to eighty-two and a quarter 
' for the account.' Show me the equal of that in history, sir. There’s 
not another man in Europe could have done as much for the 
market." 

His enthusiasm knew no botinds ; he carried a gold piece of twenty 
francs, with the King's image, to his watch-chain, and wore small coins 
with the cross of Savoy in his breast, as shirt-studs. An ardour intense 
as this is certain to bear its effects. Mr. Joel had often promised him- 
self a trip to the Continent, of which he knew nothing beyond Paris. 
He took, then, the season of autumn, when the House was up, and 
money-lending comparatively dull, and came abroad. He told his 
friends he was going to Vichy ; he affected a little gout. It was a disease 
gentlemen occasionally permitted themselves, and Mr. Joel was a rising 
man, and liked to follow the lead of persons of condition. Very differ- 
ent, however, was his object ; his real aim was to see the great man 
whose whole life and actions had taken such an intense hold on his 
imagination. To see him, to gaze on him, to possess himself fully of 
the actual living traits of the heroic sovereign ; and if by any accident, 
by any happy chance, by any of those turns of capricious fortune which 
now and then elevate men into a passing greatness, to get speech of 
him I — this Mr, Joel felt would be an operation more overwhelmingly 
entrancing than if Spanish bonds were to be paid off in full, or Poyais 
fives to be quoted at par in the market. 

It is not impossible that Mr. Joel believed his admiration for the 
Re Galantuotnogd.ve him a bona fide and positive claim on that monarch’s 
regard. This is a delusion by no means rare : it possesses a large 
number of people, and influences them in their conduct to much humbler 
objects of worship than a king on his throne. Sculptors, authors, and 
painters know something of what 1 mean, and not uncommonly come 
to hear how ungraciously they are supposed to have responded to an 
admiration of which it is possible they never knew, and which it would 
be very excusable in them if they never valued. The worshipper, in 
fact, fancies that the incense he sends up as smoke shoidd come back to 
him in some shape substantial. However this may be, and I am not 
going to persist further on my reader’s attention, Mr. Joel got to 
imagine that Victor Enunanuel would have felt as racy an enjo3rment 
at meeting with him, as he himself anticipated he might experience in 
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meeting the King. It goes a very long way in our admiratimi oi any one 
to believe that the individual so admired has a due and just apprecia- 
tion of ourselves. We start at least with one great predisposing cause 
of love — an intense belief in the good sense and good taste of the object 
of our affections. 

Fully persuaded, then, that the meeting would be an event of great 
enjoyment to each, the chief difficulty was to find a " mutual friend," 
as the slang has it, to bring them into the desired relations. 

This was really difficiilt. Had King Victor Emmanuel been an 
industrial monarch, given to cereals, or pottery, gutta-percha, cotton, 
or corrugated iron, something might have been struck out to present 
him with as pretext for an audience. Was he given to art, or devoted 
to some especial science ? — a bust, a bronze, or a medal might have 
paved the way to an interview. The King, however, had no such 
leanings, and whatever his weaknesses, there were none within the 
sphere of the money-changer's attributions ; and as Mr. Joel could not 
pretend that he knew of a short cut to Venice, or a secret path that led 
to the Vatican, he had to abandon all hopes of approaching the monarch 
by the legitimate roads. 

** See him I must, speak to him I will," were, however, the vows he 
had registered in his own heart, and he crossed the Alps with this 
firm resolve, leaving, as other great men before him have done, time 
and the event to show the way where the goal had been so firmly 
fixed on. 

At Turin he learned the King had just gone to Ancona to open a 
new line of railroad. He hastened after him, and arrived the day after 
the celebration to discover that His Majesty had left for Brindisi. He 
followed to Brindisi, and found the King had only stopped there an 
hour, and then pursued his journey to Naples. Down to Naples went 
Mr, Joel at once, but to his intense 'astonishment, nobody there had 
heard a word of the King's arrival. They did not, indeed, allege the 
thing was impossible ; but they slily insinuated that, if His Majesty 
had really come, and had not thought proper to make his arrival matter 
of notoriety, they, as Italians, Neapolitans surtoui, knew good 
manners better than to interfere with a retirement it was their duty to 
respect. This they said with a sort of half-droll significancy that 
puzzled Mr. Joel much, for he had lived little in Italy, and knew far 
more about Cremome than the Casino I 

Little dubious sentences, shallow insinuations, half - laughing 
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obscurities, were not weapons to repel such a man as Joel. His mind 
was too steadfastly intent on its object to be deterred by such petty 
opposition. He had come to see the King, and see him he would. This 
same speech he made so frequently, so publicly, and so energetically, 
that at the various caf£s which he frequented, no sooner was he 
seen to enter than some stranger to him — ^all were strangers — would 
usually come up in the most polite manner, and express a courteous 
hope that he had been successful, and had either dined with His Majesty 
or passed the evening with him. It is needless to say that the general 
impression was that poor Mr. Joel was a lunatic, but as his form of the 
malady seemed mild and inoffensive, his case was one entirely for com- 
passion and pity. 

A few, however, took a different view. They were of the police, 
and consequently they regarded the incident professionally. To their 
eyes, Joel was a Mazzinian, and came out specially to assassinate the 
King. It is such an obvious thing to the official mind that a man on 
such an errand would attract every notice to his intentions beforehand, 
that they not alone decided Joel to be an intended murderer, but they 
kept a strict record of all the people he accidentally addressed, all the 
waiters who served, and all the hackney cabmen who drove him, while 
the telegraphic wires of the whole kingdom vibrated with one name, 
asking, Who is Joel ? trace Joel ; send some one to identify Joel. Little 
poor Joel knew all this time that he had been photographed as he 
sat eating his oysters, and that scraps of his letters were pasted 
on a large piece of pasteboard in the Ministry of Police, that 
his hand-writing might be shown under his varied attempts to 
disguise it. 

One evening he sat much later than was his wont at a little open-air 
caf4 of the St. Lucia quarter. The sky was gloriously starlit, and the 
air had all the balmy softness of the delicious south. Joel would have 
enjoyed it and the cool drink before him intensely, if it were not that 
his disappointed hopes threw a dark shadow over everything, and led 
him to ttdnk of all that his journey had cost him in cash, and all in the 
foregone opportunities of discounts and usuries. 

A frequenter of the caf£, with whom he had occasionally ex- 
changed greetings, sat at the same table ; but they said little to 
each other, the stranger being evidently one not given to much 
converse, and rather disposed to the indulgence of his own thoughts 
in silence. 
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" Is it not strange,” said Joel, after a long pause, ” that I must go 
back without seeing him ? ” 

A half-impatient grunt was all the reply, for the stranger was well 
weary of Joel and his sorrows. 

" One would suppose that he really wanted to keep out of my vny, 
for up to this moment no one can tell me if he be here or not.” 

Another grunt. 

'' It is not that I have left anything undone. Heaven knows. There 
isn't a quarter of the town I have not walked, day and night, and his is 
not a face to be mistaken ; I'd know him at a glance.” 

” And what in the devil’s name do you want with him when you 
have seen him ? ” exclaimed the other, angrily. ” Do you imagine 
that a king of Italy has nothing better to do with his time than grant 
audiences to every idle John Bull whose debts or doctors have sent him 
over the Alps ? " This rude speech was so fiercely delivered, and with 
a look and tone so palpably provocative, that Joel at once perceived 
his friend intended to draw him into a quarrel, so he finished ofif his 
liquor, took up his hat and cane, and with a polite felice sera, Signor, vras 
about to withdraw. 

” Excuse me,” said the stranger, rising, with a manner at once 
obsequious and apologetic. " I entreat you to forgive my rude and 
impatient sp>eech. I was thinking of something else, and forgot myself. 
Sit down for one moment, and I will try and make you a proper re- 
paration — a reparation you will be satisfied with. You want to see 
the King, and you desire to speak with him : both can be done with a 
little courage ; and when I say this, I mean rather presence of mind — 
aplomb, as the French say — than an3dhing like intrepidity or daring. 
Do you possess the quality I speak of ? ” 

“ It is my precise gift — the essential feature of my character,” cried 
Joel in ecstasy. 

" This, then, is the way — and mind I tell you this secret on the faith 
that as an English gentleman you preserve it inviolate — ‘ parole 
Inglese,' is a proverb with us, and we have reason to believe that it 
deserves its signification.” 

Joel swore to observe the bond, and the other continued : 

” The King, it is needless to tell you, detests state and ceremonial ; 
he abhors courtly etiquette, and the life of a palace is to him the slavery 
of the galleys. His real pleasure is the society of a few intimates, 
whom he treats as equals, and with whom he discourses in the rough 
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dialect of Piedmont, as it is talked in the camp by his soldiers. Even 
this amount of liberty is, however, sometimes not sufficient for this 
bold native spirit ; he longs for more freedom — for, in fact, that utter 
absence of all deference, all recognition of his high estate, which 
followers never can forget ; and to arrive at this, he now and then steals 
out at night and gains the mountains, where, with a couple of dogs and 
a rifle, he will pass two, three, perhaps four days, sharing the peasant's 
fare and his couch, eating the coarsest food, and sleeping on straw, with 
a zest that shows what a veritable type of the medieval baron this 
Count of Savoy really is, and by what a mistake it is that he belongs 
to an age where the romance of such a character is an anachronism I 

" You may feel well astonished that nobody could tell you where he 
is — ^whether here or at Turin, at Bologna, at Florence, or Palermo. The 
fact is, they don't know ; that's the real truth — not one of them knows ; 
all they are aware of is that he is off — away on one of those escapades 
on which it would be as much as Ufe is worth to follow liim ; and there 
is La Marmora, and there sits Minghetti, and yonder Delia Rovere, not 
daring to hint a syllable as to the King’s absence, nor even to hazard a 
guess above a whisper as to when he will come back again. Now I can 
teU you where he is — a mere accident put me in possession of the 
secret. A fattore of my brother’s came up yesterday from the Terri di 
Lavoro, and told how a strange man, large, strong-boned, and none 
over bland-looking, had been quail-shooting over the Podere for the 
last two days ; he said he was a wonderful shot, but cared nothing 
about his game, which he gave freely away to any one he met. I made 
him describe him accurately, and he told me how he wore a tall high- 
crowned hat — a ‘ Calabrese ' as they call it — with a short peacock’s 
feather, a brown jacket all covered with little buttons, leather small- 
clothes ending above the knees, which were naked, light gaiters half- 
way up the leg, his gun slung at his back, pistols in his belt, and a 
couteau-de-chasse without a scabbard hung by a string to his waist- 
belt ; he added that he spoke little, and that little in a strange dialect, 
probably Roman or from the Marches. 

"By a few other traiits he established the identity of one whose real 
rank and condition he never had the slightest suspicion of. Now, 
as the King is still there, and as he told the Paroco of the little village 
at Catanzaro that he’d send him some game for his Sunday dinner, 
which he meant to partake of with him, you have only to set out to- 
night, reach Nola, where, with the aid of a pony and a cairatella, you 
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will make your way to Raniglia, after which, three miles of a brisk 
moimtain walk — ^nothing to an Englishman — ^you’ll arrive at Catanzaro, 
where there is a little inn. He calls there every evening, coming down 
the valley from St. Agata, and if you would like to meet him casually, 
as it were, you have only to set out a little before sunset and stroll up 
the gorge ; there you’ll find him." The stranger went on to instruct 
Mr. Joel how he should behave to the distinguished unknown — ^how, 
while carefully avoiding all signs of recognition, he should never forget 
that he was in the presence of one accustomed to the most deferential 
respect. 

" Your manner," said he, " must be an artful blending of easy 
politeness with a watchful caution against over-familiarity ; in fact, 
try to make him believe that you never suspect his great rank, and at 
the same time take care that in your own heart you never forget it. 
Not a very easy thing to do, but the strong will that has sent you so far 
will doubtless supply the way to help you further " ; and with a few 
more such friendly counsels he wished Joel success and a good-night, 
and departed. 

Mr. Joel took his place in the " rotondo " of the diligence — no other 
was vacant — and set off that night in company with two priests, a 
gendarme, and a captured galley-slave, who was about to show the 
officers of justice where a companion of his flight had sought conceal- 
ment. The company ate and drank, smoked villainous tobacco, and 
sang songs all night, so that when Joel reached Nola he was so overcome 
with fatigue, headache, and sickness, that he had to take to bed, where 
the doctor who was sent for bled him twice, and would have done so foiir 
or five times more, if the patient, resisting with the little strength left 
him, had not put him out of the room and locked the door, only opening 
it to creep downstairs and escape from Nola for ever. He managed 
with some difficulty to get a place in a baroccino to Raniglia, and 
made the journey surrounded with empty wine-flasks, which required 
extreme care and a very leisurely pace, so that the distance, which 
was but eighteen miles, occupied nearly as many hours. It took him 
a full day to recruit at Raniglia, all the more since the rest of the 
journey must be made on foot. 

" I own, sir," said Mr. Joel, whom I now leave to speak for himself, 
" it was with a heavy heart 1 arose that morning and thought of what 
was before me. I had already gone through much fatigue and con- 
siderable illness, and I felt that if any mishap should befall me in that 
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wild region, with its wild-looking semi-savage inhabitants, the world 
would never hear more of me. It was a sad way to finish a life which 
had not been altogether unsuccessful, and I believe I shed tears as 1 
fastened on my knapsack and prepared for the road. A pedlar kept 
me company for two miles, and I tried to induce him to go on the whole 
way with me to Catanzaro, but he pointed to his pack, and said, ' There 
are folk up there who help themselves too readily to such wares as I 
carry. I'd rather visit Catanzaro with an empty pack than a full one.' 
He was curious to learn what led me to visit the place, and I told him 
it was to see the fine mountain scenery and the great chestnut and cork 
woods of which I had heard so much. He only shook his head in reply. 
I don’t know whether he disbelieved me, or whether he meant that the 
journey would scarce repay the fatigue. I arrived at Catanzaro about 
three in the afternoon. It was a blazing hot day — the very air seemed 
to sparkle with the fiery sun’s ra}^, and the village, in regular Italian 
fashion, was on the very summit of a mountain, around which other 
mountains of far greater height were grouped in a circle. Every 
house was shut up, the whole population was in bed, and I had 
as much difficulty in getting admission to the inn as if I had come 
at midnight.” 

I will not trouble my reader to follow Mr. Joel in his description of 
or comment upon Italian village life, nor ask him to listen to the 
somewhat lengthy dialogue that took place between him and the priest, 
a certain Don Lertoro, a most miserable, half-famished fellow, with 
the worst countenance imaginable, and a vein of ribaldry in his talk 
that, Mr. Joel declared, the most degraded creature might have been 
ashamed of. 

By an artful turn of the conversation, Joel led the priest to talk 
of the strangers who occasionally came up to visit the mountain, and 
at last made bold to ask, as though he had actually seen him, who was 
the large, strong-boned man, with a rifle slung behind him ; he did not 
look like a native of these parts. 

“ Where did you meet him ? ” asked the priest with a furtive look. 

” About a mile from this,” said Joel ; " he was standing on the rock 
over the bridge as I crossed the torrent.” 

" Che Bestia / ” muttered Don Lertoro, angrily ; but whether the 
compliment was meant for Joel or the unknown did not appear. 
Unwilling to resume the theme, however, he affected to busy himself 
about getting some salad for supper, and left Joel to himsftlf . 
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While Joel sat ruminating, in part pleasantly, over the craft of his 
own address, and in part dubiously, thinking over Don Lertoro’s 
exclamation, and wondering if the holy man really knew who the 
stranger was, the priest returned to announce the supper. 

By Joel’s account, a great game of fence followed the meal, each 
pushing the other home with very searching inquiries, but Joel candidly 
declaring that the Don, shrewd as he was, had no chance with him, 
insomuch as that, while he completely baffled the other as to what led 
him there, how long he should remain, and where go to afterwards, 
he himself ascertained that the large heavy-boned man with the rifle 
might usually be met every evening about sunset in the gorge coming 
down from St. Agata ; in fact, there was a little fountain about three 
miles up the valley which was a favourite spot of his to eat his supper 
at — “ a spot easily found,” said the priest, ” for there are four cypress 
trees at it, and on the rock overhead you'll see a wooden cross, where 
a man was murdered once.” 

This scarcely seemed to Joel's mind as a very appetising element ; 
but he said nothing, and went his way. As the day was drawing to a 
close, Mr. Joel set out for the fountain. The road, very beautiful and 
picturesque as it was, was eminently lonely. After leaving the village 
he never saw a human being ; and though the evening was deliciously 
fine, and the wild flowers at either side scented the air, and a clear rivulet 
ran along the roadside with a pleasant murmur, there was that in the 
solitude and silence, and the tall peaked mountains, lone and grim, 
that terrified and appalled him. Twice was he so overcome that he 
almost determined to turn back and abandon the expedition. 

Onward, however, he went, encouraging himself by many little 
flatteries and compliments to his own nature. How bold he was I 
how original 1 how imlike other money-lenders ! what manifest great- 
ness there must be somewhere in the temperament of one like him, 
who could thus leave home and country, security, and the watchful 
supervision of Scotland Yard, to come into the wild moimtains of 
Calabria, just to gratify an intellectual craving 1 These thoughts 
carried him over miles of the way, and at last he came in sight of the 
four C 5 rpress trees ; and as he drew nigh, sure enough there was the 
little wooden cross standing out against the sky ; and while he stopped 
to look at it, a loud voice, so loud as to make him start, shouted out, 
*' Alio Id — who are you ? " 

Mr. Joel looked about him on every side, but no one was to be seen. 
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He crossed the road, and came back again, and for a moment he seemed 
to doubt whether it was not some trick of his own imagination sug- 
gested the cry, when it was repeated still louder ; and now his eyes 
caught sight of a tall, high-crowned hat, rising above the rank grass 
on a cliff over the road, the wearer being evidently Ijdng down on the 
sward. Joel had but time to remove his hat courteously, when the 
figure sprang to his feet, and revealed the person of an immense man. 
He looked gigantic on the spot he stood on, and with his stem, flushed 
features, and enormous moustaches, turned fiercely upwards at the 
points, recalled to Mr. Joel the well-known print over his chinmey- 
piece at home. " Where are you going ? " cried he, sternly. 

" Nowhere in particular, sir. Strolling to enjoy my cigar,” replied 
Joel, trembling. 

" Wait a moment,” said the other, and came clattering down the 
cliff ; his rifle, his pistols, and his ammunition pouches making a terrific 
uproar as he came. 

"You came from Catanzaro — ^were there any gendarmes there when 
you left ? ” 

" None, sire : not one,” said Joel, who was so overcome by the 
dignity of the gentleman that he forgot all his intended reserve. 

"No lies, no treachery, or, by the precious tears of the Madonna, 
I'll blow your brains out.” 

" Your Majesty may believe every word I utter in the length and 
breadth of the Peninsula ; you have not a more devoted worshipper.” 

" Did you see the priest, Don Lertoro ? ” 

" Yes, sire ; it was he told me where I should find Your Majesty, 
at the well, here, under the C3rpress trees.” 

" Scioccone / ” cried the stranger ; but whether the epithet was 
meant for Joel or the cure did not appear. A very long and close cross- 
examination ensued, in which Joel was obliged not merely to explain 
who he was, whence he came, and what he came for, but to narrate a 
variety of personal circumstances which at the time it seemed strange 
His Majesty would care to listen to — such as the amount of money he 
had with him, how much more he had left behind at Naples, how he 
had no friends in that capital, nor any one like to interest themselves 
about him if he should get into trouble, or require to be asristed in any 
way. Apparently the King was satisfied with all his replies, for he 
finished by inviting him to partake of some supper with him ; and, pro- 
ducing a small basket from under the brushwood, he drew forth a 
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couple of fowls, some cheese, and a flask of wine. It was not until he had 
drunk up three large goblets of the wine that Joel found himself 
sufficiently courageous to be happy. At last, however, he grew easy, 
and even familiar, questioning His Majesty about the sort of life he 
led, and asking how it was that he never fell into the hands of brigands. 

Nothing could be more genial or good-humoured than the King ; 
he was frankness itself ; he owned that his life might possibly be better ; 
that, on the whole, his father confessor was obliged to bear a good deal 
from him ; and that all his actions were not in strictest conformity 
with church discipline. 

" You ought to many again ; I am persuaded, sir,” said Joel, " it 
would be the best thing you could do.” 

" I don’t know,” said the other, thoughtfully. " I have a matter 
of seven wives as it is, and I don't want any more.” 

" Ah I Your Majesty, I guess what you mean,” said Joel, wdnking ; 
” but that’s not what I would suggest. I mean some strong political 
connection — some alliance with a royal house, Russian or Bavarian, if, 
indeed, Austrian were not possible.” 

" On the whole,” said Joel, " I found that he didn’t much trust 
any one ; he thought ill of Louis Napoleon, and called him some hard 
names ; he was not over-complimentary to the Pope ; and as for 
Gaiibal Ji, he said they had once been thick as thieves, but of late they 
had seen little of each other, and, for his part, he was not sorry for it. 
All this time, sir,” continued Joel, ” His Majesty was always fancying 
something or other that I wore or carried about me ; first it was my 
watch, wliich I felt much honoured by his deigning to accept ; then it 
was my shirt-studs, then my wrist-buttons, then my tobacco-pouch, 
then my pipe, a very fine meerschaum, and at last, to my intense 
astonishment, my purse, whose contents he actually emptied on the 
table, and counted out before me, a^dng me if 1 had not any more about 
me, either in notes or bills, for it seemed a small sum for a ' Milordo,’ 
so he called me, to travel with. 

" Whatever I had, however, he took it — took every carlino of it— - 
sa3nng, ' There’s no getting any change up here — ^there are no bankers, 
my dear Signor Joel ; but we’U meet at Naples one of these days, and 
set all these things to rights.' 

” I suppose the wine must have been far stronger than I thought i 
perhaps, too, drinking it in the open air made it more heady ; then the 
novelty of the situation had its effect — ^it’s not every day that a man 
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sits hobnobbing with a king. Whatever the reason, I became confused 
and addled, and my mind wandered. I forgot where 1 was. I believe I 
sang something — I am not sure what — and the King sang, and then we 
both sang together ; and at last he whistled with a silver call-whistle 
that he wore, and he gave me in charge to a fellow — a ragged rascally- 
looking dog he was — ^to take me back to Catanzaro ; and the scoundrel, 
instead of doing so, led me of! through the mountains for a day and a 
half, and dropped me at last at Reccone, a miserable village, without 
tasting food for twelve hours. He made me change clothes with him, 
too, and take his dirty rags, this goat-skin vest and the rest of it, instead 
of my new tweed suit ; and then, sir, as we parted, he clapped me 
familiarly on the shoulder, and said, ‘ Mind me, amico mio, you’re not 
to tell the padrone, when you see him, that I took your clothes from 
you, or he'll put a bullet through me. Mind that, or you’ll have to 
settle your scores with one of my brothers.’ 

" ‘ By the padrone you perhaps mean the King,’ said I, haughtily. 

" ‘ King, if you like,' said he. grinning ; ‘ we call him " Ninco 
Nanco ” ; and now that they’ve shot Pilone, and taken Stoppa, there’s 
not another brigand in the whole of Italy to compare with him.’ Yes, 
sir, out came the horrid truth. It was Ninco Nanco, the greatest 
monster in the Abruzzi, I had mistaken for Victor EmmanueL It 
was to him I had presented my watch, my photograph, my seal-ring, 
and my purse with forty-two napoleons. Dirty, ragged, wretched, in 
tatters, and famished, I crept on from village to village till I reached 
this place yesterday evening, only beseeching leave to be let lie down 
and die, for I don’t think I’ll ever survive the shame of my misfortxme, 
if my memory should be cruel enough to preserve the details.” 

” Cheer up, Joel ; the King is to review the National Guard to-day. 
I’ll take care that you shall have a good place to see him, and a good 
dinner afterwards.” 

” No, sir ; I’ll not go and look at him. Ninco Nanco has cured me 
of hero-worship. I’ll go back to town and see after the exchanges. 
The sovereigns that come from the mint are the only ones 1 mean 
to deal with from this day forward." 
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THE GHOST AND THE BONE-SETTER 

Extract from the MS. papers of the late Rev. Francis PurceU 

of Drumcoolagh 

I TELL the following particulars, as nearly as I can recollect them, 
in the words of the narrator. It may be necessary to observe 
that he was what is termed a well-spoken man, having for a 
considerable time instructed the ingenious youth of his native parish 
in such of the liberal arts and sciences as he found it convenient to 
profess — a circumstance which may account for the occurrence of 
several big words in the course of this narrative, more distinguished for 
euphonious effect than for correctness of application. I proceed, then, 
without further preface, to lay before you the wonderful adventures 
of Terry Neil. 

“ Why, thin, 'tis a quare story, an’ as thrue as you’re sittin’ there ; 
and I'd make bould to say there isn’t a boy in the seven parishes could 
tell it better nor cricktber than myself, for ’twas my father himself it 
happened to, an’ many’s the time I heerd it out iv his own mouth ; 
an’ I can say, an' I’m proud av that same, my father’s word was as 
incredible as any squire’s oath in the counthry ; and so signs an’ if a 
poor man got into any unlucky throuble, he was the boy’id go into the 
court an’ prove ; but that doesn’t signify — he was as honest and as 
sober a man, barrin’ he was a little bit too partial to the glass, as you'd 
find in a day’s walk ; an’ there wasft't the likes of him in the counthry 
round for nate labourin’ an’ baan diggin’ ; and he was mighty handy 
entirely for carpenther’s work, and mendin’ ould spudethrees, an' the 
likes i’ that. An’ so he tuk up with bone-settin’, as was most nathural, 
for none of them could come up to him in mendin' the leg iv a stool 
or a table ; an' sure, there never was a bone-setter got so much custom 
— man an' child, young an’ ould — ^there never was such breakin’ and 
mendin’ of bones known in the memory of man. Well, Terry Ndil — 
for that was my father’s name — began to feel his heart growin’ light, 
and his purse heavy ; cm' he took a bit iv a farm in Squire Phelim’s 
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ground, just undher the ould castle, an' a pleasant little spot it was ; 
an' day an’ momin’ poor crathurs not able to put a foot to the ground, 
with broken sums and broken legs, id be cornin' ramblin’ in from all 
quarters to have their bones spliced up. Well, yer honour, all this was 
as well as well could be ; but it was customary when Sir Phelim id go 
anywhere out iv the country, for some iv the tinants to sit up to watch 
in the ould castle, just for a kind of compliment to the ould family — 
an’ a mighty unplisant compliment it was for the tinants, for there 
wasn’t a man of them but knew there was something quare about the 
ould castle. The neighbours had it that the squire’s ould grandfather, 
as good a gintleman— God be with him — as I heer’d, as ever stood in 
shoe-leather, used to keep walkin’ about in the middle iv the night, 
ever sinst he bursted a blood-vessel pullin’ out a cork out iv a bottle, 
as you or I might be doin’, and will too, please God — but that doesn’t 
signify. So, as I was sayin’, the ould squire used to come down out 
of the frame, where his picthur was hung up, and to break the bottles 
and glasses — God be merciful to us all — an’ dthrink all he could come 
at — an’ small blame to him for that same ; and then if any of the 
family id be cornin’ in, he id be up again in his place, looking as quite 
an’ as innocent as if he didn’t know anything about it — the mischievous 
ould chap. 

“ Well, yer honour, as I was sayin’, one time the family up at the 
castle was stayin’ in Dublin for a week or two ; and so, as usual, some 
of the tinants had to sit up in the castle, and the third night it kem to 
my father’s turn. ‘ Oh, tare an’ ouns 1 ’ says he unto himself, ‘ an’ 
must I sit up all night, and that ould vagabone of a sperit, glory be to 
God,’ says he, ' serenadin' through the house, an’ doin’ all sorts iv 
mischief ? ' However, there was no gettin’ aff, and so he put a bould 
face on it, an’ he went up at nightfaU with a bottle of pottieen, and 
another of holy wather. 

" It was rainin’ smart enough, an’ the evenin’ was darksome an* 
gloomy, when my father got in ; an’ what with the rain he got, an’ the 
holy wather he sprinkled on himself, it wasn’t long till he had to swally 
a cup iv the pottieen, to keep the cowld out iv his heart. It was the 
ould steward, Lawrence Connor, that opened the door — and he an’ 
my father wor always very great. So when he seen who it was, an’ 
my father tould him how it was his turn to watch in the castle, he 
offered to sit up along with him ; an’ you may be sure my father wasn’t 
sorry for that same. So says Larry : 
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“ ‘ We'll have a bit iv fire in the parlour,’ says he. 

" ‘ An’ why not in the hall ? ’ says my father, for he knew that the 
squire’s picthur was hung in the parlour. 

“ ’ No fire can be lit in the haU,’ says Lawrence, ‘ for there’s an ould 
Jackdaw’s nest in the chimney.’ 

“ ‘ Oh, thin,’ s&ys my father, ‘ let us stop in the kitchen, for it’s 
very unproper for the likes iv me to be sittin’ in the parlour,’ sa3rs he. 

" * Oh, Terry, that can’t be,’ sa3rs Lawrence ; ' if we keep up the 
oxUd custom at all, we may as well keep it up properly,’ says he. 

" ' Divil sweep the ould custom ! ’ says my father — to himself, do 
ye mind, for he didn’t like to let Lawrence see that he was more afeard 
himself. 

" ‘ Oh, very well,’ sa3rs he. ' I’m agreeable, Lawrence,’ says he ; 
and so down they both wint to the kitchen, until the fire id be lit in 
the parlour — an’ that same wasn’t long doin’. 

” Well, yer honour, they soon wint up again, an’ sat down mighty 
comfortable by the parlour fire, and they beginned to talk, an’ to smoke, 
an’ to dhrink a small taste iv the pottieen ; and, moreover, they had a 
good rousin’ fire o’ bogwood and turf, to warm their shins over. 

“ Well, sir, as I was sa5dn’, they kep’ convarsin’ an’ smokin’ together 
most agreeable, until Lawrence beginn’d to get sleepy, as was but 
nathuial for him, for he was an ould sarvint man, an’ was used to a 
great dale iv sleep. 

“ ‘ Sure it’s impossible,’ says my father, ‘ it’s gettin’ sleepy you 
are ? ’ 

“ ‘ Oh, divil a taste,’ says Larry ; ' I’m only shuttin’ my eyes,’ 
says he, ‘ to keep out the parfume o’ the tibacky smoke, that’s makin’ 
them wather,’ says he. * So don’t you mind other people’s business,’ 
says he, stiff enough, for he had a mighty high stomach av his own 
(rest his sowl), ‘ and go on,’ says he,’ ' with your story, for I’m listenin’,’ 
sa 3 rs he, shuttin’ down his eyes. 

" Well, when my father seen spakin' was no use, he went on with 
his story. By the same token, it was the story of Jim Soolivan and 
his ould goat he was teUin’ — an’ a plisant story it is — an’ there was so 
much diversion in it, that it was enough to waken a dormouse, let 
alone to pervint a Christian goin’ asleep. But, faix, the way my father 
tould it, I believe there never was the likes heerd sinst nor before, for 
he bawled out every word av it, as if the life was fairly lavin’ him, 
thryin’ to keep ould Larry awake ; but, faix, it was no use, for the 
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hoorsness came an him. an’ before he kem to the end of his story Larry 
O’Connor beginned to snore like a bagpipes. 

” ‘ Oh, blur an’ agres,’ sa3rs my father, ' isn’t this a hard c^,’ says 
he, ' that ould villain, lettin’ on to be my friend, and to go asleep this 
way, an’ us both in the very room with a sperit,’ sa5rs he. ' The crass 
o’ Christ about us ! ’ sa3rs he ; and with that he was goin’ to shake 
Lawrence to waken him, but he Just remimbered if he roused him, that 
he’d surely go ofi to his bed, an’ lave him complately alone, an’ that 
id be by far worse. 

" ' Oh thin,’ says my father, ’ I’ll not disturb the poor boy. It id 
be neither friendly nor good-nathured,’ says he, ' to tormint him while 
he is asleep,’ says he ; ‘ only I wish I was the same way myself,’ 
sa}^ he. 

" An’ with that he beginned to walk up an’ down, an' sa3nn’ his 
prayers, until he worked himself into a sweat, savin’ your presence. 
But it was all no good ; so he dthrunk about a pint of speiits, to 
compose his mind. 

" ‘ Oh,’ says he, ‘ I wish to the Lord I was as aisy in my mind as 
Larry there. Maybe,’ says he, ‘ if I thried I could go asleep ’ ; an’ 
with that he pulled a big armchair close beside Lawrence, an’ settled 
himself in it as well as he could. 

" But there was one quare thing I forgot to tell you. He couldn’t 
help, in spite av himself, lookin’ now an’ thin at the picthur, an' he 
immediately obsarved that the eyes av it was follyin’ him about, an’ 
starin’ at him, an’ winkin’ at him, wheriver he wint. ' Oh,’ says he, 
when he seen that, ‘ it’s a poor chance I have,’ says he ; ‘ an’ bad luck 
was with me the day I kem into this unforthunate place,’ says he. 
' But any way there’s no use in bein’ freckened now,’ says he ; ' for if 
1 am to die, I may as well parspire undaunted,’ says he. 

" Well, your honour, he thried to keep himself quite an’ asy, an’ he 
thought two or three times he might have wint asleep, but for the way 
the storm was groanin’ an creakin’ through the great heavy branches 
outside, an’ whistlin’ through the ould chimleys iv the castle. Well, 
afther one great roarin’ blast iv the wind, you’d think the walls iv the 
castle was Just goin’ to fall, quite an’ clane, with the shakin’ iv it. All 
av a suddint the storm stopt, as silent an’ as quite as if it was a July 
evenin’. Well, your honour, it wasn’t stopped blowin’ for three 
minnites, before he thought he hard a sort iv a noise over the chimley* 
piece ; an’ with that my father just opened his eyes the smallest taste 
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in life an* sure enough he seen the ould squire gettin' out iv the picthur, 
for all the world as if he was throwin* aff his ridin' coat, until he stept 
out clane an' complate, out av the chimley-piece, an' thrun himself 
down an the floor. Well, the slieveen ould chap — an' my father 
thought it was the dirtiest turn iv all — before he beginned to do any- 
thing out iv the way, he stopped for a while to listen wor they both 
asleep ; an' as soon as he thought all was quite, he put out his hand 
an' tuk hould iv the whisky bottle, an' dhrank at laste a pint iv it. 
Well, your honour, when he tuk his turn out iv it, he settled it back 
mighty cute entirely, in the very same spot it was in before. An’ he 
beginned to walk up an’ down the room, lookin’ as sober an’ as solid 
as if he never done the likes at all. An' whinever he went apast my 
father, he thought he felt a great scent of brimstone, an' it was that 
that freckened him entirely ; for he knew it was brimstone that was 
burned in hell, savin’ your presence. At any rate, he often heerd it 
from Father Murphy, an' he had a right to know what belonged to it 
— he’s dead since, God rest him. Well, your honour, my father was 
asy enough until the sperit kem past him ; so close, God be marciful to 
us all, that the smell in the sulphur tuk the breath clane out iv him ; 
an' with that he tuk such a fit iv coughin', that it al-a-most shuk him 
out iv the chair he was siltin’ in. 

" ‘ Ho, ho I ' sa3rs the squire, stoppin' short about two steps aff, 
an' turnin' round facin' my father, ‘ is it you that's in it ? — an' how's 
all with you, Terry Neil ? ' 

“ ‘ At your honour’s sarvice,' says my father (as well as the fright 
id let him, for he was more dead than alive), ‘ an’ it’s proud I am to 
see your honour to-night,' says he. 

" ‘ Terence,' says the squire, ' you’re a respectable man ' (an’ it 
was thrue for him), ‘ an industhiious, sober man, an’ an example of 
inebriety to the whole parish,' says he. 

" ‘ Thank your honour,’ says my father, gettin’ courage, * you were 
alwa}^ a civil-spoken gintleman, God rest your honour.’ 

" ‘ Rest my honour ? ' says the sperit (fairly gettin' red in the face 
with the madness), * Rest my honour ? ' says he. ‘ Why, you ignorant 
spalpeen,* says he, ‘ you mane, niggarly ignoramush,' says he, ' where 
did you lave your manners ? ' says he. ‘ If I <*»* dead, it's no fault iv 
mine,' says he ; 'an' it’s not to be thrun in my teeth at every hand's 
turn, by the likes iv you,’ says he, stampin’ his foot an the flute, that 
you’d tbi"k the boords id smash undther him. 
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“ ' Oh,’ says my father, ' I'm only a foolish, ignorant poor man,* 
sa}^ he. 

" ‘ You're nothing else,’ says the squire ; ' but any way,' he, 
‘ it's not to be listenin' to your gosther, nor convarsin’ with the likes 
iv you, that I came up — down I mane,' says he — (an' as little as the 
mistake was, my father tuk notice iv it). ‘ Listen to me now, Terence 
Neil,' says he ; 'I was always a good masther to Pathrick Neil, your 
grandfather,' says he. 

" ' 'Tis thrue for your honour,’ says my father. * And, moreover, 
I think I was always a sober, riglar gintleman,' says the squire. 

" ‘ That’s your name, sure enough,' says my father (though it was 
a big lie for him, but he could not help it). 

" ‘ Well,’ says the sperit, * although I was as sober as most men 
— at laste as most gintlemin,' says he ; ' an' though I was at different 
periods a most extempory Christian, and most charitable and inhuman 
to the poor,' says he ; ' for all that I'm not as asy where I am now,' 
says he, ‘ as I had a right to expect,' says he. 

" ‘ An' more's the pity,' says my father. ' Maybe your honour id 
wish to have a word with Father Murphy ? ’ 

" ' Hould your tongue, you misherable bliggard,’ says the squire ; 

' it’s not iv my sowl I’m thinkin' — an' I wondther you'd have the 
impitence to talk to a gintleman consamin' his sowl ; and when I want 
lhai fixed,' says he, slappin' his thigh, ’ I'll go to them that knows what 
belongs to the likes,' says he. ‘ It's not my sowl,' says he, sittin' down 
opposite my father ; ‘ it’s not my sowl that's annoyin' me most — I'm 
unasy on my right leg,' says he, ‘ that I bruk at Glenvarloch cover the 
day I killed black Barney.' My father found out afther, it was a 
favourite horse that fell undher him, afther leapin' the big fence that 
runs along by the glin. ‘ I hope,’ says my father, ' your honour's not 
unasy about the killin’ iv him ? ' 

" ' Hould your tongue, ye fool,’ said the squire, ‘ an' I'll tell you 
why I’m unasy on my leg,’ says he. ' In the place where I spend 
most iv my time,’ says he, ' except the little leisure I have for lookin' 
about me here,’ says he, ‘ I have to walk a great dale more than I was 
ever used to,' sa}^ he, ' and by far more than is good for me either,' 
says he ; * for I must tell you,' says he, * the people where I am is 
ancommonly fond iv cowld wather, for there is nothin' betther to be 
had ; an’, moreover, the weather is hotter than is altogether plisamt,' 
says he ; * and I’m appinted,' says be, ' to assist in carryin' the wather. 
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an’ gets a mighty poor share iv it myself/ says he, ‘ an’ a mighty 
throublesome, weaiin’ job it is, I can tell you,’ says he ; ‘ for they're 
all iv them surprisin'ly dthry, an' dthrinks it as fast as my legs can carry 
it,' sa}^ he ; ‘ but what kills me intirely,' says he, ‘ is the wakeness in 
my leg,' says he, * an' I want you to give it a pull or two to bring it to 
shape,’ sajre he ; ‘ and that's tiie long an' the short iv it,’ says he. 

" ' Oh, plase your honour,’ says my father (for he didn't like to 
handle the sperit at all), ‘ I wouldn't have the impidence to do the likes 
to your honour,' says he ; ' it’s only to poor crathurs like m3rself I’d 
do it to,' says he. 

“ ‘ None iv your blarney,’ says the squire. ' Here’s my leg,’ says , 
he, cockin’ it up to him — ‘ puU it for the bare life,' says he ; ' an' if 
you don't, by the immortial powers I'll not lave a bone in your carcish 
ru not powdher,’ says he. 

“ When my father heerd that, he seen there was no use in purtendin', 
so he tuk hould iv the leg, an’ he kep’ pullin' an’ pullin’, till the sweat, 
God bless us, beginned to pour down his face. 

" ‘ Pull, you divil I ' says the squire. 

“ ' At your sarvice, your honour,' says my father. 

“ ‘ Pull harder,’ says the squire. My father pulled like the divil. 

" ' I'll take a little sup,’ says the squire, rachin’ over his hand to 
the boUie, ' to keep up my courage,’ says he, lettin' an to be very wake 
in himself intirely. But, as cute as he was, he was out here, for he tuk 
the wrong one. ‘ Here’s to your good health, Terence,' says he ; ' an' 
now puU like the very divil.' An' with that he lifted the bottle of holy 
wather, but it was hardly to his mouth, whin he let a screech out, you’d 
think the room id fairly split with it, an' made one chuck that sent 
the leg clane aff his body in my father’s hands. Down wint the squire 
over the table, an' bang wint my father half-way across the room on 
his back, upon the flure. Whin he kem to himself the cheerful momin' 
sun was shinin’ through the windy shutthers, an’ he was l}nn’ flat an 
his back, with the leg iv one of the great ould chairs pulled clane out 
iv the socket an' tight in his hand, pintin' up to the ceilin', an' ould 
Larry fast asleep, an’ snorin’ as loud as ever. My father wint that 
momin' to Father Murphy, an’ from that to the day of his death he 
never neglected confission nor mass, an' what he tould was betther 
believed that he spake av it but seldom. An', as for the squire, that 
is the sperit, whether it was that he did not like his liquor, or by rason 
iv the loss iv his leg, he was never known to walk agin.” 
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A THOROUGH GENTLEMAN 

S OME time towards the end of the Parliamentary session, 188-, 
I found myself in London, on the way to Switzerland. I was 
not long in the great Babylon when 1 knocked up against an 
old schoolmate, now developed into an august Member of the British 
Parliament. It was in the evening, the place was the Strand ; and I 
remember well what an impression it made upon me when, as we strolled 
up and down the crowded thoroughfare, he pointed out to me group 
after group of Irish Members moving quietly along in twos and threes, 
clearly strangers in a strange land. It was a day off (Wednesday, I 
think), and I expressed my surprise that they should not seize the 
opportunity to scatter themselves, and enjoy the hospitality of many 
houses which would be glad to open their doors to them. My friend 
smiled. 

" There is not one house in London to-night,” he said, “ that would 
entertain them ; and what is more, not one of them would accept such 
entertainment if proffered. It is war time ; and in war you don’t rit 
down to dinner with your enemies.” 

It impressed me deeply. My heart went out to these Irish gueril- 
leros, isolated and banned on the London streets. 

“ That reminds me,” said my friend, “ you and I are not at war, 
though we had many a tough battle in days gone by. Come along 
here ; I know a cosy comer where we can dine.” 

We left the Strand, and he took me along until we came to a 
modest, but evidently qmte new, little French caf6 off Oxford Street. 
It was pretty full when we entered. There was but one table vacant, 
far over in a dim, dusky comer, and we at once made our way towards it. 

” We get an excellent dinner here,” he said, ” and at a singularly 
moderate price.” 

He lifted his hand, and the waiter came over. 

Just then a tall, straight, gentlemanly figme entered the room, 
and placing his hat upon a rack, he looked around inquiringly. My 
friend, the Member, caught his eye, and whispering to me : 

IM 
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" That's P , one of otir men. Member for the £ Division, 

C County,” he whistled, and put up his hand. 

The gentleman, without divesting himself of his overcoat, came 
slowly towards us, and when he had come quite close, my friend 
discovered his mistake. 

” I beg a thousand pardons,” he said. ” In the dusk I quite 
mistook you for a friend and Parliamentary colleague.” 

" A most happy mistake,” said the gentleman, removing his gloves. 
” May 1 be allowed to take advantage of it ? I perceive there is no 
other table unoccupied.” 

It was awkward ; but what can an Irishman do but be dvil ? My 
friend said we would both be most happy to have his company, and 
he at once in a most peremptory, gentlemanly manner ordered soup. 

He was quite tall, bald on the crown of his head ; he wore a short 
thick beard, slightly silvered with grey, and he looked excessively 
delicate. His cheeks were sunken, the cheek-bones quite apparent, 
and his eyes glowed as the eyes of a consumptive patient enlarge and 
shine with the progress of the disease. There was a curious blending 
of hauteur and deference in his manner ; and a strange odour exhaled 
from his clothes, which I could not for a considerable time dehne. 

He took his soup rather too hastily, I thought ; and then he rubbed 
his bread around and around the plate, and ate it almost ravenously. 

” He has lived abroad,” I thought. ” That is not an English 
custom.” 

When the waiter brought fish, he sent back the tiny morsel, and 
looking at the carte, he said : ” I see salmon here. Bring me a large 
slice of salmon, and sauce — ^mind, sauce 1 ” 

Then turning to my friend he said in an altered tone : " So 1 have 
the honour of dining with a Member of Parliament ? ” My friend bowed. 

" I have been in pretty high society,” he said, picking up some 
crumbs and eating them, " nay, I have even enjoyed Her Majesty’s 
hospitality, but I have never aspired to be a Member of the Legislature. 
It is a great honour, sir, to be allowed to dine with you ; and I perceive, 
or rather I presume, you *are both Irish ? ” 

" Yes, we are Irish,” said my friend laconically. 

" Now,” said the stranger, taking op his fork and breaking the 
salmon cutlet before him, ” I do not share the insular and narrow 
prejudices of my countrymen against the Irish. I have been lately 
the guest of one of your excellent countrymen. He maintained the 
VOL. XI L 
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national reputation for hospitality. In fact if I could complain of 
an3rthing, it would be that he was almost too pressing in his attentions. 
But to resume. I am a travelled man ; I have seen all races and 
peoples and tongues ; and I have learned to distinguish — ^what, do 
you think ? Races ? No I — ^all races are alike. I have learned to 
distinguish a gentleman from a cad ! " 

Somehow, we felt flattered ; and we launched at once into a most 
amiable discussion on the peculiarities of nations and races ; and there 
was a singular unanimity in our opinions. We thoroughly agreed that 
there were gentlemen in every country, even amongst the Turks, and 
when these were mentioned, the stranger became quite heated. 

“ The Turks ? ” he said. “ Why, they are the cream of civilisation. 
Every Turk is a gentleman. They are the only race which, as a race — 
I am not speaking of individuals merely — maintain dignity, reserve, 
courtesy. A Turk never presumes, is never disturbed, is always calm, 
serene, dignified. And if you want to see the perfection of family life, 
get, if you can, at Cairo or Alexandria, an invitation from some Sheik 
to his house, and there — well,” he continued, ” I must not tell. It 
would be ungentlemanly — a breach of hospitality.” 

He ate ravenously, voraciously ; but I set it down to his Oriental 
experiences. He drank nothing, and refused the bottle of Margaux 
which my friend pushed towards him. ” He is a Mussulman,” I said 
to myself. ” See, he avoids wine, and he is so enthusiastic.” 

In the intervals of the courses, he spoke as rapidly as he had eaten, 
giving us details of all his travels in Mexico, Guatemala, on the banks 
of the Ganges, and the Nile. He had marvellous powers of description, 
and when he talked about the charms of the Desert, the great dark 
night hanging down with its rich clusters of stars over the Bedouin 
tents, evening on the Ganges, the sun setting behind the P5aamids, etc., 
I began to feel that, after all, a man must travel to know. But, then, 
his pale, emaciated features, stooped shoulders, and short cough told 
another tale. *' You have gained by your travels,” I said, “ but you 
have lost somewhat. Your health appears to have suffered.” 

” Quite so,” he replied, ” I have suffered.” 

" I perceive,” said my friend, ” that you are using iodine.” The 
stranger’s fingers were stained a deep brownish red, and his finger- 
nails were rough and Jagged. 

" Sir,” said he, ” you are a Sherlock Holmes. Every night, for 
many weeks, I have had to use tincture of iodine for my lungs.” 
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This gave me the clue to the singular odour I had noticed hanging 
around his clothes as he entered. 

“ And you are using creosote ? ” I remarked. 

“ Sir,” he said, " you are a brother detective. Yes, I have been 
using creosote, or coal-tar in some form.” 

Just here the waiter came round, switching on the electric lamps. 
The stranger looked slightly disconcerted, and bending across toe 
table he whispered : ” You are in possession of the table, sir, and 
have the right to interfere. Would you kindly tell this waiter to 
leave us in the dusk ? My eyes have suffered from the glare of the 
desert sands, and that abominable light is particularly hurtful.” 

The request seemed strange, but my friend complied. 

” You don’t wish for the light, sir ? ” the waiter said. 

” No, we have light enough,” said the Member. 

" I beg your par'n, sir,” said the waiter, " but this gentleman 
belongs to your party ? ” 

“ Well, ye — es,” said the Member. “ We have dined together.” 

” Oh, all light, sir,” said the waiter. " We only wanted to know.” 

The stranger was not disconcerted in the least. He slewed his 
chair around, sipped his coffee carefully, lit a proffered cigar, and 
said : ” Now, there’s another instance of the vast gulf that separates 
Oriental from Occidental civilisation. You noticed that impertinent 
question ? That would be impossible in the East ; just as impossible 
as that a mere servant should be allowed, nay, compelled to wear the 
garments of civilisation, and these — the full dress of a gentleman. 
You perceive the incongruity ? Now, in the East, a slave — and that 
cochon is but a slave — would have approached with deference, salaaming 
to the ground, lifted your right foot, and placed it on his head, salaamed 
again, and then protested that you were a son of the Prophet, that 
sunshine was your shadow, that your eyes lighted the stars at night, 
and that he, your most humble and adoring subject, would think 
himself privileged to die a thousand deaths at your bidding.” 

” But that's all bunkum,” said my friend the Member. 

" Bunkum ? Yes,” echoed the stranger. ” I am not sure,” he 
continued very slowly, as if he had been deeply pained at the expression, 
but was too gentlemanly to resent it, ” that I would have used the 
expression. But it is expressive ; and your remark is quite correct. 
But is not bunkum the oil of life ? This old, decrepit, worn-out dvilisa- 
tion would have been shaken to pieces long ago, and after creaking 
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and moaning enough to make angels or lost angels weep, would have 
collapsed and lain still for ever were it not for bunkum. What is 
‘ Your Majesty ? ' Bunkum. ' Your Royal Highness ? ' Bunkum. 
‘ Your Grace ? ' Bunkum. ‘ My Lord ? ' Bunkum. When the 
nurse takes the pink and puling baby, who has wandered hither from 
eternity, to the admiring father and calls it ‘ a cherub,' ' an angel ’ it 
is bunkum. And when the headstone declares that a paragon of 
all the virtues lies here, it is bunkum. Did it ever occur to you, my 
dear friend, as you sat on the green benches in the House of Commons 
and heard a Cabinet Minister address one of your party, which, as you 
know, he cordially detests, and would sweep into Gehenna without 
compunction as ' my honourable and learned friend,' that this was 
bunkum ? The only person in your august assembly that is not a 
lay-figure is the Speaker. No one dare address bunkum to him. 
He is * Sir ’ — no more ; but that is the title of a gentleman.” 

My friend the Member was calmly chuckling to himself at this 
delightful attack on Society in general, and the Mother of Parlia- 
ments in particular. 

" Where, then, comes in the difference between Oriental and Occi- 
dental bunkum ? ” continued the stranger, between every furious puff 
of his cigar. 

" Mark ! the expression is not mine. I hold you responsible for 
it. Well, the difference is, that the Orientals are consistent ; you are 
not. The Oriental never forgets himself, never breaks into anger, is 
never insolent. He does not call you ‘ Son of the Prophet ’ to your 
face and grimace behind your back. He does not welcome you 
effusively to his house ; and, when you are leaving, say : ‘ Praised be 
Allah, what a riddance I ' He may sometimes, under great provoca- 
tion, cheat you in a bargain, but it is alwa}rs done in a gentlemanly 
manner ; and if he does put laudanum in your coffee, at least he falls 
upon Allah to protect you. But here, whilst you retain all the b unkum 
— pardon me, the expression is your own — of the East, everything else 
is vulgar, plebeian, monke3dsh ; and it reveals itself in such awful 
betises as that wretched creature was Just now guilty of. But here 
he comes again, the slave of the lamp and the napkin I ” 

The waiter approached and proffered to my friend the Member 
the bill on a salver. As he did so, I saw him give a searching look 
on the stranger. The latter threw aside the stump of his cigar, and 
reaching over he said eagerly : “ Is my account here ? '* 
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" Yes/' said the waiter irreverently ; " the entire account is on 
that biU.” 

*' Then 1 shall pay for all," said the stranger, fumbling in a side- 
pocket. 

The Member had placed a sovereign on the salver and beckoned 
the waiter away. 

" I cannot sillow this, sir," said the stranger, deeply offended. " It 
would be most ungentlemanly to permit a perfect stranger to discharge 
my debts.” 

" I wouldn’t have taken the liberty,” said the Member, ” but you 
didn’t resent it when 1 said we belonged to the same party. Besides 
it is a way we Irish have.” 

” Yes, I perceive,” said the gentlemanly stranger, and sank into 
a brown study. 

The receipted biU was brought, the waiter tipped, and we stood up 
to depart, when, in a pitiful way, the stranger stopped us. ” Gentle- 
men,” he said, " please be seated one moment, if I may detain you.” 

He had turned away his head, and it sank low on his breast. The 
caf6 was empty. The waiters had gone into the kitchen as there was 
nothing further to be done. 

" Your generosity has overpowered me,” he said at length. ” I 
don't know where to begin my confession.” 

Then, as if he were doing a desperate thing and should do it quickly, 
he said : "You have entertained a gentleman, and — a gaol-bird. I 
had just come out of prison, starved, emaciated, dying, and — to die I 
For God is my witness, I was about to seek my bed to-night in the 
Thames. But, as 1 passed this place I said, ' I shaU dine Uke a 
gentleman once more, and then 

He paused for a moment, as if trying to remember his feelings. 

“ You may ask why I was in gaol or a gaol-bird, which impUes so 
much more. It were a tedious story ; but I may say at once that I 
have never been guilty of an ungentlemanly act. I have never done 
anything beyond what is done every day and night by the Hite of this 
city. But you wiU say I have lied to you, and that is not gentlemanly. 
No 1 I have not Ued. I have equivocated. I said I had enjoyed Her 
Majesty’s hospitaUty. So I have. I said that I had been entertained 
by one of your countrymen, and that he was too pressing in his attentions. 
It is true. Rourke, or Crooke, or something else, was my warder. I 
have said that I used iodine. It is true. But that stain,” he pointed 
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to his thumb and fingers, " is not iodine. It is oakum. And the 
prison odour that clings around me stiU is not creosote, as your learned 
friend conjectured, but the odour of tarred rope. You will object that 
it was not gentlemanly to come in here and order dinner, knowing that 
I had not the means of paying for it. Bismillah 1 Is it not done 
every day hundreds of times in this dty by your greatest swells ? No 
gentleman pays for such trifles as dinner or habiliments. He pays for 
a box at the opera, or a diamond ; but for a dinner ? Oh no 1 Of 
course I know that if I had not had the good fortune to meet you, I 
should have been flung out upon the pavement and copped instantly. 
But, then, why quarrel with good fortune ? I never do. If I hjid 
been copped I should sleep to-night on a dry board instead of the slime 
of the river. That would have been one gain. But I would have lost 
an excellent dinner. Well I there's the equilibrium of things." 

He stood up. " I now go to my doom ; but with the sublime 
consciousness that I have dined as a gentleman, with gentlemen. And 
now, one favour more. May I take this cigar ? " 

The Member nodded. The gentlemanly stranger lighted the cigar 
leisurely, and smoked for a second or two. 

" The favour is this,” he said. " To perfect the compliment by 
allowing me to accompany you to the door. I see these wretched 
slaves have come in again and are watching us." 

" Come along,” said the Member. At the door, under the pitiless 
glare of the pale electric Ught, all was visible. The soiled collar, the 
blue melton overcoat white at the elbows and seams, the yellow tips 
of the fingers showing through the shabby and broken gloves, the silk 
hat brown and broken — all told their tale. 

The stranger turned and said : " Gentlemen, I must not intrude 
on you any longer. I beg once more to thank you. May Allah protect 
you 1 ” Then, lifting his shabby hat, he said to my friend, " Ave 
Caesar Imperator ! moriturus te saluto / ” ^ He strolled leisurely down 
the crowded thoroughfare, and the odour of the dgar filled the air. 

I couldn't help laughing. " That was a bad sell," 1 said. 

" Never mind," said the Member, " you have dined with a gentle- 
man." I did not know how true were his words, until in after years, 
long after his death, I learned that my friend the Member had that even- 
ing parted with his last sovereign to entertain a stranger and a felon. 

1 “ Hail, Emperor and Caesar 1 I, about to die, salute you I " The salutatioii 
of the gladiators in the arena. 
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THE COMEDY OF THE OLD LOVE 

A STORY OF NELL GWYN 

I 

” M ADAM ELLEN’S Uvle is at this hour, is't not ? " said the 

I I Duke of Buckingham to one of the many lackeys who formed 
^ a bowing line, suggesting a row of scarlet poppies yielding to 

a persistent wind, as he entered the splendid ante-room to the great 
%aXon, decorated — rather too profusely — in the latest French style, in 
Madam Eleanor Gwyn's house in Pall Mall. 

'* Madam Ellen is at the point of descending, your Grace,” replied 
the major-domo. 

” I am the earliest of her visitors,” said the Duke. ” Will there 
be a large attendance to-day ? ” 

” Madam does not limit the attendance at her leoUs, your Grace. 
’Tis at the card-tables in the evening that only a few are admitted," 
said the major-domo. 

" H’m, I shall wait,” remarked his Grace. 

The major-domo bowed ; not without a due sense of his own 
importance, as well as of the importance of the visitor. 

The Duke strolled about the rooms with smiles that varied as his 
eye caught the various objects of decoration scattered with ludicrous 
profusion about the salon. Side by side with a masterpiece of French 
workmanship was a wretched thinjg of pasteboard and paint, presented 
to Nell Gwyn by one of the playhouse carpenters. A pair of bronze 
gilt candelabra worth a fortune stood on pedestals of wood emblazoned 
with coloured paper. Nell Gwyn’s taiste was eccentric — ^to be more 
exact it might be said to be extremely inclusive. 

The Duke was hugely amused, nor was his impression changed 
Bdien he glanced round, hearing the swish of the porti&res, and saw at 
the point of entering the lower salon two beautiful ladies — their charms 
were so amply displayed as to place no tax upon the imagination of 
his Grace. No two ladies of the Court were more generous in this way 
than the Duchess of Cleveland — lately the Countess of Castlemaine — 
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and the Duchess of Portsmouth — ^lately the exquisite Madame de 
Querouaille, the gift of the French king to the English Court. 

“ We have not come soon enough," whispered the Dutdiess of 
Portsmouth to her Grace of Cleveland. 

" Oil and vinegar," murmured the Duke ; *' a piquant salad for 
Nelly." 

" Ah, Duke, you are early in offering your duty to Madam Ellen, 
are you not ? " said the Duchess of Cleveland quite pleasantly — for 
her — as the Duke bowed lower than any lackey. 

" If I am arraigned on such a charge, I shall claim the privilege 
ot having your Grace beside me in the dock," said he. 

" I’ faith, we are early," said the Duchess of Portsmouth ; ** but 
the Park in the morning is very sweet." 

" So that your Grace was compelled to seek an antidote in Nell 
Gwyn's house ? ” suggested the Duke. 

" And we have found one," cried the Duchess. 

" Nay, madam, I said not that you needed an antidote to sweetness ; 
were you not in the companionship of the Duchess of Cleveland ? " said 
the Duke, smiling. 

" The Duke of Buckingham hath been round the coffee-houses 
already. That accounts for his wit," said the Duchess of Cleveland. 

“ His Grace's wit is of such a quality as proves beyond doubt that 
none of the coffee-house wits are early risers," remarked the other lady. 

" If they are not, madam, they cannot certainly excuse themselves 
on the ground that they sat up late at a party of the Duchess of 
Portsmouth’s," said the Duke. 

" Nay, my parties are not alwa3rs dull ; your Grace is sometimes 
absent," said the Duchess of Portsmouth. 

" That is how I come to be alive to-day. And I fly from your 
Grace’s presence now so that I may be alive to-morrow," cried he, 
bowing as he passed out through the curtains. 

" I’m afraid we must have him as an ally," said the Duchess of 
Cleveland. 

" I think,” said the other, " you will find some difficulty in securing 
as an ally one whose enmity you have cultivated for several years." 

" Bah 1 1 can do what I please with men." 

The other smiled. Her smile was very irritating — ^it had the 
elements of a shrug about it. She only remarked, however, " What 
can be keeping our friend. Madam Ellen ? " 
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" This orange-woman’s brat gives herself the airs of an Empress," 
said the Duchess of Portsmouth. Then, turning suddenly at the sound 
of the curtain rings, she cried, " Ah, dear Madam Ellen. What a 
picture of grace I ” 

" A picture of grace t " edioed the other. 

" Ah, then we are the Three Graces that Mr. Dryden told me of — 
her Grace the Duchess of Portsmouth, her Grace the Duchess of 
Cleveland, and me — grace personified by the grace of — of your Graces," 
cried Nell. Then glancing critically from one to the other of her 
visitors, she remarked, " I wonder how much of the grace of God there 
is among the three of us ? Dr. Ken, the Canon of Winchester, would 
have no difficulty appraising it, I fancy.” 

" The wretch that would not let you lodge in his house," said the 
Duchess of Cleveland, with well-simulated indignation. 

” Ay, that was Dr. Ken. But your Graces have not honoured me 
with this visit to talk about clergymen." 

" Nay, 'tis but a visit of friendship, madam ; and converse on 
theology is no promoter of friendships,” said the Duchess of Cleveland. 

" Though Madam Ellen's heart is generous enough to make im- 
possible even a quarrel with her on theology," said the other. 

" Oh, your Grace overwhelms me," cried Nell, sinking in a curtsey. 

" Ah, 'tis true indeed, but alas I generosity may sometimes lead 
one astray,” said the Duchess of Cleveland. 

" Is it worth while discussing a point which cannot possibly affect 
your Grace ? ” asked Nell. 

" Nay, 'tis but in connection with this freak of yours — this hospital 
for old soldiers, dear child. Are you not urging the King to an act 
of foolish generosity ? ” said her Grace. 

" 'Tis not generosity, madam ; 'tis but simple justice," cried 
NeU. 

" Think of the money that it will cost — thousands — tens of 
thousands," said the French lady. 

" Less than His Majesty would throw away in a year upon one of 
us,” replied NelL 

" One of us — one of — oh, yes ; of course, but — well, we need it," 
said h6r Grace of Cleveland. 

" We are not so needy as the poor men who fought for the King 
and his house." 

" Ah, true — true ; but I fear that the people will not submit to 
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the enormous cost of maintaining your hospital,” said the Duchess of 
Cleveland. 

” When they submitted to the King's granting you the revenues of 
the post-office, they will submit to anything,” said Nell. 

Her Grace of Cleveland took an angry step in the direction of 
Nell, but Nell stood her ground, and the Duchess refrained from 
saying the words which had sprung to her lips. She gave a laugh 
that rang very hollow, and some moments had passed before 
she said : 

” Look you. Madam Ellen ; if you agree to cease urging on the 
King to waste upon this hospital the money which he would certainly 
spend upon us, we promise you that within a year you shall be made 
a Duchess.” 

" I will promise you this, madam : I wiU not cease to urge the 
King to build this hospital even though his courtiers should be 
left beggars,” cried Nell. ” And as for your bribe — we have enough 
Duchesses in this realm to last us for a while. I am Nell Gwyn, 
daughter of the people, and I seek not to be known by any other name. 
Every one knows that I am on the side of the English people against 
all the world. But you. Duchess of Cleveland — you, Madame de 
Querouaille, are you on the side of the King of England or the King 
of France ? ” 

” Bah I the King of France is stronger than the King of England,” 
cried the Frenchwoman. 

” Yes ; but the people of England are stronger than both. Beware 
of the people of England, Madame de Querouaille,” said Nell. 

” They are canaille, and you — ^you are one of them, Nell Gw}^,” 
cried the Duchess of Portsmouth. 

” Insolent baggage I ” shrieked the other Duchess. " You diall 
die in the gutter from which you sprang, and your boy — ah, you think 
that the King will be fool enough to ennoble the brat. I know better. 
He will die a ” 

Nell sprang toward her, and she wisely retreated. 

” If you say that word which is trembling on your lips, I will tear 
out the tongue that framed it,” said Nell in a whisper. ” Take yourself 
out of my house, foul-mouthed creature I " 

” We are properly repaid for putting ourselves on a level with an 
orange-girl,” cried the Frenchwoman. 

” The King shall learn of this,” cried the Duchess of QevelandL 
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'* Tell it to your King, the King of France,” cried Nell, as the two 
ladies dashed through the portiire. 

Left alone in the salon. Madam Ellen paced the room excitedly for 
some time. Then she struck her hands together, crying, ” As God is 
my witness, I will never cease to urge the King to build the hospital. 
Honours — ^what care I for honours ? — for duchess-ships ? The honours 
of dishonour. Nay, I ask only the honour of having it said of me 
that I helped on this work for England’s soldiers.” 

The ante-room had by this time become crowded with courtiers 
anxious to profit by doing her the honour of attending her levie. 

Through the curtain came a still young officer. He bowed low, 
and she greeted him cordially. 

” Ah, Colonel Churchill, you have not forgotten me in your foreign 
wars.” 

” How would that be possible, madam ? ” 

” I cannot conceive it for myself. No man who remembers himself 
so well as Colonel Churchill does could forget Nell Gwyn. How can 
1 be of help to you. Colonel ? ” 

He went close to her. 

” Dear madam. General Crosby is very ill ” 

” Ah, I thought that my old friend remembered himself. Well, 
better that than that he should forget himself. Sir, the King shall 
hear of your merits before the breath is out of poor Crosby’s body.” 

” With what words ” 

'* Good morning to you. Colonel — General Churchill.” 

He retired, bowing low, having kissed her hand, and made way 
for an elderly gentleman who had come forward. 

" Ah, my Lord, I have not been honoured by a visit from your 
Lordship since — was it since you begged of me to ask the King to make 
you Warden of the Meres ? ” said she. ” And what help can I be to 
your Lordship at this time ? ” 

” Madam, 'tis not for myself ; I would die, madam, rather than ask 
favours for m}rself,” he replied with firmness. 

“ But you have a son.” 

" The finest young fellowthat lives, though I am his father, madam.” 

” That is not his fault, my Lord. Is it in the Royal Scots or the 
Life Guards you wish him placed ? ” 

” The Life Guards, dear madam. We are a poor but proud family, 
maHam Merit only hath advanced us. My boy would scorn to ask 
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for favours if he once got a start. The Life Guards, dear madam — 
and, if possible, a captaincy. I may depend on your good word ? A 
thousand thanks. We come of a proud stock, madam. We are poor 
but proud, madam — ^my son ” 

" His name shall be put before His Majesty, my Lord." 

The fine old fellow bent low over her hand. Going to the door, he 
glared back scornfully at the crowd, and muttered, " Pack of sycophants 
— pack of sycophants 1 ” 

She had not heard the petitions of more than half of them when a 
strange and incongruous figure appeared at the entrance — a middle^ 
aged lady dressed in incomparable finery, but suggesting, among her 
silks and feathers, the jackdaw masquerading as a peacock. She was 
remonstrating with the major-domo with great fluency — the fluency of 
Lewknor Lane. 

" Why shouldn’t I see my daughter at any hour I please, fellow ? " 
she was asking. 

Madam Ellen laughed, and dismissed her Court. 

" 'Tis my lady mother,” she cried. " What post can she come to 
ask for ? Ladies and gentlemen, you may all depend on my good 
word on your behalf. Come now, mother, and tell me all that you 
have to tell. Heavens, madam, do not tell me that you wish to be 
made Mistress of the Robes — or Master of the Horse." 

“ Not me — not me,” said Mrs. Gw3m, eyeing the disappearing Court 
until she was alone with her daughter. 

" I breathe again,” said Nell. “ But I scarce knew that you were 
journeying hither to-day. 'Tis an honour and a surprise as well ; and 
i* faith, now that I come to think on’t, the surprise is a deal greater 
than the honour. If you say you haven’t come hither for more money, 
my surprise will be unbounded.” 

" I’m not come for money, though a trifle would be welcome,” said 
the mother when Nelly had shown her the way into one of the rooms 
opening off a corridor at one side of the hall. 

" I have met with an old friend of yours this day, Nell,” said the 
mother, " and he is coming hither.” 

” An old friend 1 I’ faith, good mother, ’tis the young friends are 
more to my taste. The savour of Lewknor Lane doth not smell sweet." 

" Oh, ay, but you once wasn’t so dainty a madam." 

" ’Twere vain to deny it, mother, ^ce it can be urged against me 
that 1 became your daughter. Whom say you that you met to-day ? " 
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“ What should you say if I told you that his name was Dick 
Harraden ? ” 

“ What, Dick I Dick ! Dick Harraden I ” 

Nell had sprung to her feet, and had grasped her mother by the 
shoulder, eagerly peering into her face. 

After a moment of silence following her exclamation, she gave her 
mother a little push in the act of taking her hand off her shoulder, 
and threw herself back in her own chair again with a laugh. 

" What should I say, do you ask me ? ” she cried. “ Well, I should 
say that you were a liar, good mother." 

" I’m no liar,” said the mother. " ’Twas Dick himself I met face 
to face." 

" It puzzles me to see wherein lies your hope of getting money from 
me by telling me such a tale,” said Nell. 

" I want not your money — ^at least, not till the end of the month 
or thereabouts. I tell you I saw Dick within the hour.” 

" ‘Twas his ghost. You know that when he threw away his link 
he took to the sea and was drowned in a storm off the Grand Canary. 
What did the seafaring man tell us when I asked him if he had seen 
Dick ? ” 

*' A maudlin knave he was — a very maudlin knave to come with 
such a tale.” 

" But he said he had sailed in the same ship as Dick, and that it 
had gone down with all aboard save only himself.” 

" Oh, ay ; and he wept plentifully when he saw how you wept — ay, 
the knave I For I saw Dick with these eyes within the hour.” 

" Oh, mother — and you told him — no, you dursn’t tell him ” 

" He had just this morning come to London from the Indies, and 
it was good luck — or ill-luck may be — that made him run against me. 
He plied me with question after question — all about Nell — his Nell, he 
called you, if you please.” 

" His Nell — ah, mother 1 his Nell I Well, you told him " 

" I told him that you would never more need his aid to boy foot- 
gear. Lord 1 Nell, do you mind how he bought you the worsted 
stockings when you were nigh mad with the chilblains ? ” 

"And you told him. . . . For God’s sake say what you told 
him." 

“ I didn’t mention the King’s name — no, I'm loyal to His Majesty, 
God save him I I only told him that you had given up selling oranges 
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in the pit of Drury Lane, and had taken to the less reputable part of 
the house, to wit, the stage.” 

” Poor Dick I he didn't like to hear that. Oh, if he had stayed 
at home and carried his link as before, all would have been well." 

” What is the wench talking about ? Well — all would have 
been well ? And is not all well, you jade ? 'Twere rank treason 
to say else. Isn’t this room, with its gilded looking-glasses and 
painted vases, pretty well for one who has been an orange-girl ? 
The King is a gentleman — and a merry gentleman too. Well, 
indeed I ” 

” But Dick — what more did you say to him, mother ? ” 

” 1 asked him after himself, to be sure. I' faith, the lad hath 
prospered, Nell. He will tell you all himself.” 

" What ! you told him where I dwelt ? ” 

” I meant it not, Nelly ; but he had it from me before I was aware. 
But he knows nothing. He will have no time to hear of the King and 
the King's fancies before he sees you.” 

" He is coming hither, then ? No, he must not come ; oh, he shall 
not come. Mother, you have played me false.” 

” I ? Oh, the wench is mad f False ? What could I say, girl, 
when he pressed me ? ” 

” You could have said that I was dead — ^that would have been the 
truth. The girl he knew is dead. He must not come to this house.” 

*' Then give your lackeys orders not to admit him and all will be 
well.” 

" I’ll not see him. Did he say he'd come soon ? ” 

“ Within the hour, he said.” 

Instinctively Nell looked at her reflection in a mirror. 

" I’ll not see him,” she repeated. 

” That gown will do well enough for one just returned from the 
Indies,” said the mother. 

“ Oh, go away ; go away,” cried her daughter. ** You have done 
enough mischief for one morning. Why could not you have let things 
be ? Oh, go away ; go away 1 ” 

" Oh, yes ; I’ll go. And you’ll see him, too ; no fear about that. 
And so good-day to you, good Mistress Eve.” 

She made a mock curtsey and marched out of the room. 

Her daughter watched her departure, and only when she had dis- 
appeared burst into a laugh. In a moment ^e was grave once 
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again. She remained seated vdthout changing her attitude or ex- 
pression for a long time. At last she sprang to her feet, saying out loud : 

" What a fool thou art, friend Nell, to become glum over a boy 
sweetheart — and a link-boy, of all boys. But I'll not see him. 'Twere 
best not. He'll hear all soon enough, and loathe me as at times I loathe 
myself. No, no ; not so much as that — not so much as that : Dick 
had always a kind heart. No, I'll not see him." 

She went resolutely to the bell-pull, but, when there, stood irresolute 
with the ornamental ring of brass in her hand for some moments before 
pulling it. She gave it a sudden jerk, and when it was responded to 
by a lackey, she said : 

“ Should a man call, asking to see me, within the next hour, he is 
to be told — ^with civility, mind you ; he is a gentleman — that — that 
I am in this room, and that I will see him for five minutes — only five 
minutes, mind you, sirrah." 

" And the man — the gentleman — ^is to be admitted, madam ? " 

" Certainly — for five minutes." 

" Your ladyship will regulate the time ? " 

'* Go away, you numskull I How could I regulate the time ? I'm 
no astronomer." 

“ Madam, I meant but to inquire if you are to be interrupted at 
the end of five minutes." 

" I gave you no such instruction, sirrah. It is enough for you to 
carry out the instruction I gave you. Carry it out and yourself into 
the bargain." 

The man bowed and withdrew. 

When he had gone Nelly laughed again, but suddenly became 
graver even than she had yet been. 

" What have I done ? " she cried. " Oh, there never was so great 
a fool as me. No, no ; I'll not see him. I have as kind a heart as 
Dick, and I'll prove it by not seeing him." 

And yet, when she had her hand on the lock of the door, she stood 
irresolute once again for some moments. 'Then she went out with a 
firm step, her intention being to countermand in the hall the instruc- 
tions she had given to the servant in the parlour ; but in the hall she 
found herself face to face with her old friend Sir Charles Sedley. He 
had brought her a bunch of violets. 

" The satyr offers flowers to Aurora," said the courtier, bowing 
as gracefully as a touch of rheumatism permitted him. 
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” And Aurora was so fond of flowers that she accepted them even 
from the most satiric of sat}ns/’ said Nell, sinking into a curtsey. 

They were standing apart from the group of servants in the hall. 
Nell Gwyn had pretended that she was about to ascend the stairs, but 
loitered on the second step with her right elbow resting on the oak 
banister while she smelt at the violets with her head poised daintily as 
she looked with eyes full of mischief and mirth at the courtier standing 
on the mat. 

Suddenly Nell straightened herself as she looked down the hall 
towards the door — she started and dropped her violets. All the 
mischief and mirth fled from her eyes as a man was admitted, with 
some measure of protestation, by the porter. He was a young man 
with a very brown face, aind he carried no sword, only the hanger of 
a sailor ; his dress was of the plainest. 

Before Sir Charles had time to turn to satisfy himself as to the 
identity of the man at whom Nell was gazing so eagerly, she had run 
down the hall and seized the new-comer by both hands, crying ; 

“ Dick — Dick — ^it is you yourself, Dick, and no ghost 1 ” 

" No ghost, 1 dare swear, Nell," cried the man in a tone that made 
the candles in the chandelier quiver. " No ghost, but — oh. Lord, how 
you’ve grown, Nell 1 Why, when I burnt my last link seeing you home 
you was only so high." He put his hand within a foot of the floor. 

" And you, too, Dick ! Why I you're a man now — you'll grow 
no more, Dick,” cried Nell, still standing in front of him with his hands 
fast clasped in her own. Suddenly, recollecting the servants who were 
around, she dropped his hands saying : " Come along within, Dick, 
and tell me all your adventures since last we were together.” 

" Lord i Adventures 1 You don’t know what you've set yourself 
down for, Nell. If I was to tell you all I should be in your company 
for at least a week." 

She led him past Sir Charles Sedley without so much as glancing 
at the courtier, and the new-comer had no eyes for any one save Neil. 
A servant threw open the door of the room where she had been with 
her mother, and the two entered. 

Sir Charles took snufi elaborately, after he had replaced his hat on 
his head. 

" If His Majesty should arrive, let him know that I am in the long 
parlour," he said to a servant as he walked toward a door on the left. 

He paused for a sp>ace with his hand on the handle of the door, for 
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there came from the room into which Nell Gw 3 m and Dick Harraden 
had gone a loud peal of laughter — ^not a solo, but a duet. 

He turned the handle. 

So toon as he had disappeared there came a second ripple of 
laughter from the other room, and the lackeys lounging in the hall 
laughed too. 


n 

Within the room Nell was seated on the settee and Dick Harraden 
by her side. She had just reminded him of the gift of the worsted 
stockings which he had made to her when he was a link-boy and she 
an orange-girl in Drury Lane. They had both laughed when she had 
pushed out a little dainty shoe from beneath her gown, as she said : 

" Ah, Dick, ’tis not in worsted my toes are clad now. I have 
outgrown your stockings.” 

” Not you, Nell I ” he cried. ” By the Lord Harry ! your feet 
have got smaller instead of larger during these years— I swear to you 
that is so.” 

” Ah, the chilblains do make a difference, Dirk,” said she ; “ and 
you never saw my feet unless they were covered with chilblains. Lord ! 
how you cried when you saw my feet well covered for the first time.” 

” Not I — I didn't cry. What was there to cry about, Nell ? ” he 
said. 

She felt very much inclined to ask him the same question at that 
moment, for his face was averted from her, and he had uttered his 
words spasmodically. 

“ Poor Dick 1 you wept because you had eaten nothing for three 
days in order to save enough to buy my stockings," she said. 

" How know you that ? ” he cried, turning to her suddenly. 

" I knew it not at the time,” she replied, " but I have thought over 
it since.” 

” Think no more of it, NeU. Oh, Lord, to think that I should live 
to see Nell again I No— no. I’ll not believe it. That fine lady that 
I see in the big glass yonder cannot be Nell Gwyn.” 

Oh, Dick, would any one but Nell Gwyn remember about Nell 
Gwyn’s chilblains ? ” 

" Hearsay — mere heju^y, my fine madam ! ” 

" By what means shall I convince you that I’m the NeU you knew ? 

VOI.. XI “ 
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Let me see — ah, I know. Dick, I’ll swear for you ; you know well 
that there was no one could match me in swearing. Let me but begin.” 

“ Oh, Lord 1 not for the world. You always knew when to begin, 
Nell, but you ne'er knew when to stop. And how doth it come that 
you haven’t forgot the brimstone of the Lane, Nelly, though you have 
become so mighty fine a lady ? ” 

” ’Snails, Dick, the best way to remember a language is to keep 
constantly talking it.” 

" But in silks and satins ? ” 

" Oh, I soon found that I only needed to double the intensity 
of my language in the Lane in order to talk the mother-tongue of 
fashion.” 

” If swearing make the fine lady you’ll be the leader of the town, 
Nell, I’ll warrant. But don’t say that you doubled your language — 
that would be impossible.” 

” Oh, would it indeed ? ” 

" Not so ? Then, for God’s sake, don’t give me a sample of what 
you reached in that way, for I’ve only lived among the pirates and 
buccaneers of the Indies since.” 

" Then I’ll e’en spare thee, Dick ; but take warning : don’t provoke 
me. You wouldn’t provoke a pirate whose guns you knew to be double- 
dotted. Don’t say that I'm not Nell Gwyn for all my silks and lace. 
Why, man, doth oatmeal porridge cease to be porridge because it’s 
served in a silver platter ? Did your salt pork turn to venison when 
you ate it off the gold plate that you stole from the chapels ? ” 

" Lord, Nell, I wasn’t a pirate.” 

“ What 1 Didn’t you say just now that you had been among 
pirates and buccaneers in the Indies ? ” 

” I was among them, but not of them.” 

"You mean to say that you were neither a pirate nor a buccaneer ? ” 

" Neither.” 

” Then aU I can say is that I’m mightily zishamed of you, Dick. 
I counted on your being at least a pirate. Don’t say that you became 
a merchant ; I never could abide dishonesty, Dick.” 

" Well, no ; I never became just a merchant, Nell — at least, not 
the sort of merchant that merchants would call a merchant.” 

" Oh, then there’s some hope for you yet, Dick. We may be 
friends still.” 

” Friends ? W’ell, I should say so. What did I work for, do 
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you think, through all these years ? What did I lay up a store 
of guineas for — guineas and Spanish doubloons and pieces of eight 
for ?" 

" And you have made a fortune, Dick ? Think of that 1 Ah, 1 
fear that you must have been a regular merchant after all ; only regular 
merchants make fortunes in these days." 

" Ay, but some irregular ones do pretty fairly for themselves." 

" And you were somewhat irregular, I dare swear ? " 

" Well, I wasn't regularly irregular, dear ; only by fits and starts. 
Ah, what I said to myself was : I’ve put the stockings on Nell, but 
I’ve to get new shoes for her yet. That’s what gave me the strength 
of ten men — ^working for those new shoes, Nell." 

" Poor Dick 1 and now when you come home you find that I am 
already provided for." 

Again she showed him the dainty tips of her shoes. 

" Those are fair-weather shoes, Nell," he cried. 

" Ay, that they are, Dick," she assented with a note of sadness in 
her voice. 

" But what I would offer you would stand the stress of all weather 
— fair or foul, Nell." 

" I believe you, Dick, with all my heart. I know what you had 
to offer me ; but it’s too late now — too late, Dick.” 

" Too late ? What do you mean, girl ? ’’ 

The look that came into his face frightened her. She threw herself 
back on the settee and laughed loudly for a minute or two. 

" That's what I mean,” she cried, tilting up her toes until they 
were on a level with his knees. " What else could I mean than that 
I’m already sufficiently shod? Even Nell Gwyn can't wear more 
than one pair of shoes at one time, Dick. It’s rather a pity, but it’s 
an ill that must be borne ! Now tell us about yourself, Dick. Tell 
us how you fought with pirates and buccaneers — above all, tell us 
what the Spanish Main is.” 

" The Spanish Main — ^why it’s the Spanish Main to be sure — soutb 
of the Indies — a good place for trade, and a good place for pirates. 
But you, Nell ; I wonder if you meant anything by saying that I 
had come back too late ? I thought, you know, when I met your 
mother " 

" Oh, I want to hear about the fighting— the buccaneers. I don’t 
want to hear about my mother. I hear enough about her. You 
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fought the pirates ? Well, next to being a pirate yourself that's the 
best thing.” 

'' Well, if you must know, I got about me a few score of lads — 
most of them were stout Irish lads — ^who were sold to the plantations 
by Cromwell.” 

" The monster ! " 

" Ay, we made up a fine crew, I can tell you. Our plan was to 
do no pirating on our own behalf, but only to attack the pirates when 
they had a deckload of spoil. Taking from thieves isn't stealing, is it, 
NeU? ” 

" No, that's business.” 

" A bit irregular it may be, as 1 said Jiist now ; but bless you, 
Nelly, it was like sermon-preaching compared to some sorts of business 
that thrive mightily at the Indies. Anyhow, here I am to-day, sound 
and hearty, Nell, with a pretty nice fortune made already, and more 
to come — here I am, ready and willing to buy you the best pair of 
shoes in London town, and every other article of attire you may need 
for the next dozen — ay, the next fifty years.” 

“ Dick— Dick 1 ” 

" Isn’t it true that you were always my sweetheart, Nell ? Didn’t 
you say that you would never marry another ? Well, you’ve kept 
your word so far — your mother told me that.” 

" Ah, that’s the worst of it.” 

" The worst of it ! That’s the best of it, Nelly ; for though a fine 
lady living in a mansion like this — why it might be a palace — the King 
himself might come here.” 

” The King — you’ve heard that — that the King " She grasped 

him fiercely by the sleeve, and was eagerly peering into his face. 

He burst out laughing, but suddenly checked himself. 

“ The King — the King — what was there for me to hear ? ” he asked 
in a low voice. *' I only arrived from Bristol port in the morning. 
How could I hear anything ? I don't want to hear anything except 
to hear you say that you haven't broken your promise — that you 
haven't married any one else.” 

” Oh, go away, Dick — go away ! ” she cried, burying her face on 
the arm of the settee. 

He got upon his feet slowly and painfully, and stood over her. 

” Why should I go away ? ” he asked in the same grave voice. 
" If I love you — and you know I do — and if you love me — and I believe 
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that you do — ^it is not for me to go away. Ah, is it possible that 
you have given your promise to marry some one else I Don’t weep, 
Nell ; that's it, I see, and it can be made all right. Is that it, dear ? ” 

" No, no. Oh, go away — go away, and never return to make me 
feel how miserable I am 1 ” 

" I’ll not go away. There’s some mystery about you and this 
house, and I’ll not go before I fathom it.” 

She looked up and saw him standing there with his arms folded. 

She leapt up so quickly that she almost seemed to spring into his 
arms. He thought so at any rate, and was about to clasp her when 
she caught both of his hands in her own, gazing tearfully — eagerly — 
wistfully into his face. 

" Dick — dear Dick,” she said, ” if you love me still — and I know 
you do — you will leave me now. Oh, you should never have come 
here — I did not mean you to come ; but, if you love me, Dick, you will 
leave me now — leave me and go into the nearest coffee-house and ask 
of the first man you see there who is Nell Gwyn — what is Nell Gwyn. 
If you return to me after that, then — then, Dick, I swear to you that 
I’ll marry you — there will be none to stay us then — none to come 
between — the King himself shall not come between us.” 

He gripped her hands fiercely, his face close down to hers. 

" By God, I’ll do it 1 ” he said through his set teeth. " I'll do it. 
You have put it upon me. I know that I shall hear nothing but what 
is good of you, and I'll return to claim you as sure as there's a sun in 
heaven.” 

He dropped her hands, snatched up his hat, and walked firmly to 
the door. When there he turned slowly and looked back at her. She 
was standing pale and lovely where he had left her. Her eyes were 
upon his face. 

He flung himself through the Aoor, and she fell on her knees beside 
the settee, burying her face in one of its cushions. 

For some minutes nothing was heard in the room but the sound of 
her sobs ; but then the silence was broken by a shout outside — a shout 
and the noise of a scufSe. Cries of ” Hold him back I Hold him 
back I ” came from the servants, mixed with some full - bodied 
imprecations in other voices. Nell started to her feet ais the door of 
the room was all but crashed in, and she was standing with a startled 
look on her face as the door was flung wide, and Dick Harraden hurled 
a limp antagonist into the room. 
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" He shall eat his words — every foul word he uttered he shall 
swallow in the presence of Nell herself/' cried Dick, and then Nell 
recognised Sir Charles Sedley as the man who was standing panting, 
with a broken sword in his hand, by her side, facing Dick. 

“ For God's sake, Dick I — ^Sir Charles — ^what has happened ? ” 

The courtier was too breathless to speak — ^he signified so much 
very pleasingly to Nell. 

" The cowardly knave I ” panted Dick. " But I swore that I'd 
make him eat his words, and by the Lord Harry I'll keep my oath." 

" Sir Charles, pray — oh, Dick I " 

" Dick me no Dicks, NeU, until this popinjay has gone down 
on his knees before you and asked your pardon for his foul words," 
cried Dick. " Down you go, my gentleman, were you fifty times Sir 
Charles 1 ” 

" For Heaven's sake, Nell, keep that fire-eater at a distance," 
gasped Sir Charles. " He's fit for Bedlam." 

" Stand where you be, Dick," said Nell. " What said Sir Charles 
Sedley to give you offence ? " 

" He said that you — no. I’ll hang in chains in Execution Dock 
before I repeat the lie — but he’ll take it back — every word, if I have 
to wring his neck,” 

Dick was with difficulty kept at a distance. 

" Did he say aught about the King and me ? ” asked Nell in a low 
voice. 

" It was, I swear, a most unhappy contretemps, Nell,” said Sir 
Charles, smiling in a somewhat constrained way. " How could I know 
that there was one man in England who didn't know how splendid, 
yet how natural, a conquest the charms of Mistress Eleanor Gwyn 
have achieved ? ” 

" Then you only spoke the truth. Sir Charles," said Nell. 

" God above us 1 " 

Dick staggered back and grasped the frame of a (diair to support 
himself. 

There was a long silence. 

He took a faltering step or two towards where she stood in the 
middle of the room. 

" 1 see it all now," he said in a low voice. “ I see it all. This 
house — the lackeys in scarlet — ^the King's servants — they are the King's 
servants, and you — you, Nell, are the King's — oh, God — ^let me die — 
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let me die 1 This is what I came home for — ^you told me to go to the 
first coffee-house — I didn’t need to go so far. Oh, Nelly, if I had come 
home to stand beside the green hillock of your grave I could have 
borne it — ^but this — this ! " 

He dropped into a chair and covered his face with his hands. His 
sobbing was the only sound in the room. 

After a long pause he got slowly upon his feet. 

" I’m going away,” he said. ” My heart is broken, Nell — ^my heart 
is broken. Good-bye, Nell.” 

” Good-bye, Dick.” 

She had not moved from the middle of tlie room. She did not 
hold out a hand to him. He walked slowly to the door. Then he 
turned round. 

” I humbly ask your pardon, sir,” he said to Sir Charles. 

” Sir,” said the courtier, “ I honour you more than any living man.” 

” Nell — Nell — come to me — come away with me — come to my arms, 
Nell,” cried the man, holding out his hands to her from where he stood. 

Sir Charles watched her face. He saw it light up for a moment. 
Her hands moved ; she was going to him. 

No, she only looked at the man who loved her and was ready to 
offer her everything, and said : 

” Dick, I have a boy in a cradle upstairs.” 

There was another long pause before Dick whispered the words : 
” God bless thee, Nell I ” 

'Then the door was flung wide in his face by a lackey who bowed 
to the ground as he ushered in a rather plain-faced man wearing a 
diamond star and a broad blue sash as well as a diamond garter. 

Nell sank in a curtsey and Sir Charles Sedley made an obeisance. 
Dick remained unmoved. 

“ Ha — ^what have we here ? ” said the stranger. ” I’ faith, a pretty 
family picture I Who may you be, good sir ? ” he asked of Dick. 

” Who may you be ? ” asked Dick. 

” Well, who I may be in a year or two the Lord and Nelly only 
know — she says a merry pauper. But who I am is easier said ; I 
happen just now to be the King.” 

Dick stood unmoved. 

” Then I could tell you what you are, sir,” said Dick. 

** Not half as well as I could tell you, my friend,” said the King. 

" I wonder if your Majesty ever hears the truth,” said Dick. 
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" Seldom ; any time I do it comes from the lips of Nelly jronder," 
replied the King. " And by my soul, sir, I would rather hear the 
truth from Nelly than a lie from the most honourable of my subjects." 

" Profligate ! ” cried Dick. 

“ I answer to that name, sir ; what then ? ” said the King. 

" What then ? God only can reply to your ‘ What then ? ’ The 
answer rests «ith Him. He will not forget to answer you when His 
time comes.” 

" Even so," said the King in a low tone, bending his head. 

Sir Charles had moved round the settee and had opened the door. 
He touched Dick on the elbow. Dick started for a moment, and then 
stalked through the door. Sir Charles went out with his face turned 
toward the King. 

" A straightforward fellow, but as conceited as a Puritan, Nell," 
cried the King, with a laugh. 

But Nell had sunk once more on her knees beside the settee, and 
her face was, as before, buried in the cushion. 

" Ha, what's this, Nelly ? What's amiss ? ” said the King, bending 
over her. 

" Oh, go away — go away ; I never want to see you again. You 
heard the word — Profligate I Profligate I ” 

" I’ll go away, Nell, so soon as I pass to you the two papers which 
I hold in my hand.” 

" I want no papers. I want to be alone.” 

" Come, dear child. See if you will like your new plaything.” 

He pushed before her one of the two papers which he held. 

She glanced at it without rising, and without taking it from him. 
Suddenly she put out a hand to it. 

" What ? " she cried. She was now on her feet. " You have done 
it for me — all for me 1 The hospital to be built at Chelsea. Cfli, my 
liege 1 ” 

” Now the other paper,” said the King. 

She took it from him. 

" Ah, Royal Letters Patent — our boy — our Charlie — Duke of St. 
Albans 1 Oh, my liege — ^my King — my love for ever I ” 

She sank on her knees, and, catching his hand, covered it with 
kisses — with kisses and tears. 
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THE BmTHDAY OF THE INFANTA 

I T was the birthday of the Infanta. She was }ust twelve years 
of age, and the sun was shining brightly in the gardens of the 
palace. 

Although she was a real Princess and the Infanta of Spain, she had 
only one birthday every year, just like the children of quite poor people, 
so it was naturally a matter of great importance to the whole country 
that she should have a really fine day for the occasion. And a really 
fine day it certainly was. The tall striped tulips stood straight up upon 
their stalks, like long rows of soldiers, and looked defiantly across the 
grass at the roses, and said: "We are quite as splendid as you are now." 
The purple butterflies fluttered about with gold dust on their wings, 
visiting each flower in turn ; the little lizards crept out of the crevices 
of the wall, and lay basking in the white glare ; and the pomegranates 
split and cracked with the heat, and showed their bleeding red hearts. 
Even the pale yellow lemons, that hung in such profusion from the 
mouldering trellis and along the dim arcades, seemed to have caught a 
richer colour from the wonderful sunlight, and the magnolia trees 
opened their great globe-like blossoms of folded ivory, and filled the 
air with a sweet heavy perfume. 

The little Princess herself walked up and down the terrace with 
her companions, and played at hide-and-seek round the stone vases 
and the old moss-grown statues. On ordinary days she was only 
allowed to play with children of ter own rank, so she had always to 
play alone, but her birthday was an exception, and the King had given 
orders that she was to invite any of her young friends whom she liked 
to come and amuse themselves with her. There was a stately grace 
about these slim Spanish children as they glided about, the boys with 
their large-plumed bats and short fluttering cloaks, the girls holding 
up the trains of their long brocaded gowns, and shielding the son from 
their eyes with huge fans of black and silver. But the Infanta was 
the most graceful of all, and the most tastefully attired, after the some- 
what cumbrous fashion of the day. Her robe was of grey satin, the 
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skirt and the wide puffed sleeves heavily embroidered with silver, and 
the stiff corset studded with rows of foe pearls. Two tiny slippers 
with big pink rosettes peeped out beneath her dress as she walked. 
Pink and pearl was her great gauze fan, and in her hair, which like an 
aureole of faded gold stood out stiffly round her pale little face, she 
had a beautiful white rose. 

From a window in the palace the sad melancholy King watched 
them. Behind him stood his brother, Don Pedro of Aragon, whom he 
hated, and his confessor, the Grand Inquisitor of Granada, sat by his 
side. Sadder even than usual was the King, for as he looked at the 
Infanta bowing with childish gravity to the assembling courtiers, or 
laughing behind her fan at the grim Duchess of Albuquerque who always 
accompanied her, he thought of the young Queen, her mother, who 
but a short time before — so it seemed to him — had come from the gay 
country of France, and had withered away in the sombre splendour of 
the Spanish court, dying just six months after the birth of her child, 
and before she had seen the almonds blossom twice in the orchard, or 
plucked the second year's fruit from the old gnarled fig-tree that stood 
in the centre of the now grass-grown courtyard. So great had been 
his love for her that he had not suffered even the grave to hide her 
from him. She had been embalmed by a Moorish physician, who in 
return for this service had been granted his life, which for heresy and 
suspicion of magical practices had been already forfeited, men said, to 
the Holy Office, and her body was still lying on its tapestried bier in 
the black marble chapel of the Palace, just as the monks had borne 
her in on that windy March day nearly twelve years before. Once 
every month the King, wrapped in a dark cloak and with a mufBed 
lantern in his hand, went in and knelt by her side calling out, " Mi 
reina / Mi reina / ” and sometimes breaking through the formal 
etiquette that in Spain governs every separate action of life, and sets 
limits even to the sorrow of a King, he would clutch at the pale jewelled 
hands in a wild agony of grief, and try to wake by his mad kisses the 
cold painted face. 

To-day he seemed to see her again, as he had seen her first at the 
Castle of Fontainebleau, when he was but fifteen years of age, and ^e 
still younger. They had been formally betrothed on that occasion by 
the Papal Nuncio in the presence of the French King and all the Court, 
and he had returned to the Escuiial bearing with him a little ringlet 
of yellow hair, and the memory of two childish lips bending down to 
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ki$s his hand as he stepped into his carriage. Later on had followed 
the marriage, hastily performed at Burgos, a small town on the frontier 
between the two countries, and the grand public entry into Madrid 
with the customary celebration of high mass at the Church of La 
Atocha, and a more than usually solemn auio-da-fi, in which nearly 
three hundred heretics, amongst whom were many Englishmen, had 
been delivered over to the secular arm to be burned. 

Certainly he had loved her madly, and to the ruin, many thought, 
of his country, then at war with England for the possession of the 
empire of the New World. He had hardly ever permitted her to be 
out of his sight ; for her he had forgotten, or seemed to have forgotten, 
all grave affairs of State ; and, with that terrible blindness that passion 
brings upon its servants, he had failed to notice that the elaborate 
ceremonies by which he sought to please her did but aggravate the 
strange malady from which she suffered. When she died he was, for 
a time, like one bereft of reason. Indeed, there is no doubt but that 
he would have formally abdicated and retired to the great Trappist 
monastery at Granada, of which he was already titular Prior, had he 
not been afraid to leave the little Infanta at the mercy of his brother, 
whose cruelty, even in Spain, was notorious, and who was suspected 
by many of having caused the Queen's death by means of a pair of 
poisoned gloves that he had presented to her on the occasion of her 
visiting his castle in Aragon. Even after the expiration of the three 
years of public mourning that he had ordained throughout his whole 
dominions by royal edict, he would never suffer his ministers to speak 
about any new alliance, and when the Emperor himself sent to him, 
and offered him the hand of the lovely Archduchess of Bohemia, his 
niece, in marriage, he bade the ambassadors tell their master that the 
King of Spain was already wedded to Sorrow, and that though she was 
but a barren bride he loved her better than Beauty ; an answer that 
cost his crown the rich provinces of the Netherlands, which soon after, 
at the Emperor’s instigation, revolted against him under the leadership 
of some fanatics of the Reformed Church. 

His whole married life, with its fierce, fiery-coloured joys and the 
terrible agony of its sudden ending, seemed to come back to him to-day 
as he watched the Infanta playing on the terrace. She had all the 
Queen’s pretty petulance of manner, the same wilful way of tossing her 
head, the same proud curved beautiful mouth, the same wonderful 
smile vraf sourire de France indeed — as she glanced up now and then 
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at the window, or stretched out her little hand for the stately Spanish 
gentlemen to kiss. But the shrill laughter of the children grated on 
his ears, and the bright pitiless sunlight mocked his sorrow, and a dull 
odour of strange spices, spices such as embalmers use, seemed to taint 
— or was it fancy ? — the clear morning air. He buried his face in his 
hands, and when the Infanta looked up again the curtains had been 
drawn, and the King had retired. 

She made a little moue of disappointment, and shrugged her 
shoulders. Surely he might have stayed with her on her birthday. 
What did the stupid State affairs matter ? Or had he gone to that 
gloomy chapel, where the candles were always burning, and where she 
was never allowed to enter ? How silly of him, when the sun was 
shining so brightly, and everybody was so happy I Besides, he would 
miss the sham bull-fight for which the trumpet was already sounding, 
to say nothing of the puppet-show and the other wonderful things. 
Her uncle and the Grand Inquisitor were much more sensible. They 
had come out on the terrace, and paid her nice compliments. So she 
tossed her pretty head, and taking Don Pedro by the hand, she walked 
slowly down the steps towards a long pavilion of purple silk that had 
been erected at the end of the garden, the other children following in 
strict order of precedence, those who had the longest names going first. 

A procession of noble boys, fantastically dressed as toreadors, came 
out to meet her, and the young Count of Tierra-Nueva, a wonderfully 
handsome lad of about fourteen years of age, uncovering his head with 
all the grace of a bom hidalgo and grandee of Spain, led her solemnly 
in to a little gilt and ivory chair that was placed on a raised dais above 
the arena. The children grouped themselves all round, fluttering their 
big fans and whispering to each other, and Don Pedro and the Grand 
Inquisitor stood laughing at the entrance. Even the Duchess — the 
Camerera-Mayor as she was called — a thin, hard-featured woman with 
a yellow ruff, did not look quite so bad-tempered as usual, and some- 
thing like a chill smile flitted across her wrinkled face and twitched 
her thin bloodless lips. 

It certainly was a marvellous bull-fight, and much nicer, the Infanta 
thought, than the real bull-fight that she had been brought to see at 
Seville, on the occasion of the visit of the Duke of Parma to her father. 
Some of the bo}^ pranced about on richly-caparisoned hobby-horses 
brandishing long javelins with gay streamers of bright ribands attached 
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to them : others went on foot waving their scarlet cloaks before the 
bull, and vaulting lightly over the barrier when he charged them ; and 
as for the bull himself, he was Just like a live bull, though he was only 
made of wicker-work and stretched hide, and sometimes insisted on 
running round the arena on his hind legs, which no live bull ever dreams 
of doing. He made a splendid fight of it too, and the children got so 
exdted that they stood up upon the benches, and waved their lace 
handkerchiefs and cried out : Bravo toro ! Bravo toro I Just as sensibly 
as if they had been grown-up people. At last, however, after a pro- 
longed combat, during which several of the hobby-horses were gored 
through and through, and their riders dismounted, the young Count 
of Tierra-Nueva brought the bull to his knees, and having obtained 
permission from the Infanta to give the coup ie grdce, he plunged his 
wooden sword into the neck of the animal with such violence that the 
head came right oS, and disclosed the laughing face of little Monsieur 
de Lorraine, the son of the French Ambassador at Madrid. 

The arena was then cleared amidst much applause, and the dead 
hobby-horses dragged solemnly away by two Moorish pages in yellow 
and black liveries, and after a short interlude, during which a French 
posture-master performed upon the tight-rope, some Italian puppets 
appeared in the semi-classical tragedy of Sophonisba on the stage of a 
small theatre that had been built up for the purpose. They acted so 
well, and their gestures were so extremely natural, that at the close 
of the play the eyes of the Infanta were quite dim with tears. Indeed 
some of the children really cried, and had to be comforted with sweet- 
meats, and the Grand Inquisitor himself was so affected that he could 
not help saying to Don Pedro that it seemed to him intolerable that 
things made simply out of wood and coloured wax, and worked 
mechanically by wires, should be., so unhappy and meet with such 
terrible misfortunes. 

An African Juggler followed, who brought in a large flat basket 
covered with a red cloth, and having placed it in the centre of the arena, 
he took from his turban a curious reed pipe, and blew through it. In 
a few moments the cloth began to move, and as the pipe grew shriller 
and shriller two green and gold snakes put out their strange wedge- 
shaped heads and rose slowly up, swaying to and fro with the music 
as a plant swa}^ in the water. The children, however, were rather 
frightened at their spotted hoods and quick darting tongues, and were 
much more pleased when the juggler made a tiny orange-tree grow out 
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of the sand and bear pretty white blossoms and clusters of real fruh ; 
and when he took the fan of the little daughter of the Marquess de 
Las-Torres, and changed it into a blue bird that flew all round the 
pavilion and sang, their delight and amazement knew no bounds. The 
solemn minuet, too, performed by the dancing boys from the church of 
Nuestra Sefiora Del Pilar, was charming. The Infanta had never 
before seen this wonderful ceremony which takes place every year at^,ff 
Maytime in front of the high altar of the Virgin, and in her honour 
and indeed none of the royal family of Spain had entered the great 
cathedral of Saragossa since a mad priest, supposed by many to have 
been in the pay of EUzabeth of England, had tried to administer a 
poisoned wafer to the Prince of the Asturias. So she had known only 
by hearsay of " Our Lady’s Dance," as it was called, and it certainly 
was a beautiful sight. The boys wore old-fashioned court dresses of 
white velvet, and their curious three-cornered hats were fringed with 
silver and surmounted with huge plumes of ostrich feathers, the dazzling 
whiteness of their costumes, as they moved about in the sunlight, being 
still more accentuated by their swarthy faces and long black hair. 
Everybody was fascinated by the grave dignity with which they moved 
through the intricate figures of the dance, and by the elaborate grace 
of their slow gestures, and stately bows, and when they had finished 
their performance and doffed their great plumed hats to the Infanta, 
she acknowledged their reverence with much courtesy, and made a vow 
that she would send a large wax candle to the shrine of Our Lady of 
Pilar in return for the pleasure that she had given her. 

A troop of handsome Egyptians — as the gipsies were termed in 
those da}^ — then advanced into the arena, and sitting down cross-legs, 
in a circle, began to play softly upon their zithers, moving their bodies to 
the tune, and humming, almost below their breath, a low dreamy air. 
When they caught sight of Don Pedro they scowled at him, and some 
of them looked terrified, for only a few weeks before he had had two of 
their tribe hanged for sorcery in the market-place at Seville, but the 
pretty Infanta charmed them as she leaned back peeping over her fan 
with her great blue eyes, and they felt sure that one so lovely as she 
was could never be cruel to anybody. So they played on very gently 
and just touching the cords of the zithers with their long pointed nails, 
and their heads began to nod as though they were falling asleep. 
Suddenly, with a cry so shriU that all the children were startled and 
Don Pedro’s hand clutched at the agate pommel of his dagger, they 
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leapt to their feet and whirled madly round the enclosure beating their 
tambourines, and chaunting some wild love^ong in their strange 
guttural language. Thm at another signal they all flung themselves 
again to the ground and lay there quite still, the dull strumming of the 
zithers bdng the only sound that broke the silence. After they had 
done this several times, they disappeared for a moment and came 
,t; back leading a brown shaggy bear by a chain, and carrying on their 
^^oulders some little Barbary apes. The bear stood upon his head 
...Iwith the utmost gravity, and the wizened apes played all kinds of 
amusing tricks with two gipsy boys who seemed to be their masters, 
and fought with tiny swords, and fired off guns, and went through a 
regular soldier’s drill just like the King’s own bodyguard. In fact the 
gipsies were a great success. 

But the funniest part of the whole morning’s entertainment was 
undoubtedly the dancing of the little Dwarf. When he stumbled into 
the arena, waddUng on his crooked legs and wagging his huge misshapen 
head from side to side, the children went off into a loud shout of delight, 
and the Infanta herself laughed so much that the Camerera was obliged 
to remind her that although there were many precedents in Spain for 
a King’s daughter weeping before her equals, there were none for a 
Princess of the blood royal making so merry before those who were her 
inferiors in birth. The Dwarf, however, was really quite irresistible, 
and even at the Spanish Court, always noted for its cultivated passion 
for the horrible, so fantastic a little monster had never been seen. It 
was his first appearance, too. He had been discovered only the day 
before, running wild through the forest, by two of the nobles who 
happened to have been hunting in a remote part of the great cork- 
wood that surrounded the town, and had been carried off by them to 
the Palace as a surprise for the Infanta ; his father, who was a poor 
charcoal-burner, being but too well pleased to get rid of so ugly and 
useless a child. Perhaps the most amusing thing about him was his 
complete unconsciousness of his own grotesque appearance. Indeed 
he seemed quite happy and full of the highest spirits. When the 
children laughed, he laughed as freely and as joyously as any of them, 
and at the close of each dance he made them each the funniest of bows, 
smiling and nodding at them just as if he was really one of themselves, 
and not a little misshapen thing that Nature, in some humorous mood, 
had fashioned for others to mock at. As for the Infanta, she absolutely 
fasonated him. He could not keep his eyes off her, and seemed to 
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dance for her alone, and when at the close of the performance, re- 
membering how she had seen the great ladies of the Court throw 
bouquets to Calfarelli, the famous Italian treble, whom the Pope had 
sent from his own chapel to Madrid that he might cure the King’s 
melancholy by the sweetness of his voice, she took out of her hair the 
beautiful white rose, and partly for a jest and partly to tease the 
Camerera, threw it to him across the arena with her sweetest smile, he 
took the whole matter quite seriously, and pressing the flower to his 
rough coarse lips he put his hand upon his heart, and sank on one knee 
before her, grinning from ear to ear, and with his little bright eyes 
sparkling with pleasure. 

This so upset the gravity of the Infanta that she kept on laughing 
long after the little Dwarf had run out of the arena, and expressed a 
desire to her uncle that the dance should be immediately repeated. 
The Camerera, however, on the plea that the sun was too hot, decided 
that it would be better that her Highness should return without delay 
to the Palace, where a wonderful feast had been already prepared for 
her, including a real birthday cake with her own initials worked aU 
over it in painted sugar and a lovely silver flag waving from the top. 
The Infanta accordingly rose up with much dignity, and having given 
orders that the little Dwarf was to dance again for her after the hour of 
siesta, and conveyed her thanks to the young Count of Tierra-Nueva 
for his charming reception, she went back to her apartments, the 
children following in the same order in wliich they had entered. 

Now when the little Dwarf heard that he was to dance a second 
time before the Infanta, and by her own express command, he was so 
pi cud that he ran out into the garden, kissing the white rose in an 
absurd ecstasy of pleasure, and making the most uncouth and clumsy 
gestures of delight. 

The Flowers were quite indignant at his daring to intrude into their 
beautiful home, and when they saw him capering up and down the 
walks, and waving his arms above his head in such a ridiculous manner, 
they could not restrain their feelings any longer. 

" He is really far too ugly to be allowed to play in any place where 
we are,” cried the Tulips. 

” He should drink poppy-juice, and go to sleep for a thousand 
years,” said the great scarlet Lilies, and they grew quite hot and angry. 

" He is a perfect horror 1 ” screamed the Cactus. ” Why, he is 




BIRTHDAY OF THE INFANTA 


177 


twisted and stumpy, and his head is completely out of proportion with 
his legs. Really he makes me feel prickly all over, and if he comes 
near me I will sting him with my thorns.” 

" And he has actually got one of my best blooms,” exclaimed the 
White Rose-Tree. “ I gave it to the Infanta this morning myself, as 
a birthday present, and he has stolen it from her.” And she called 
out : " Thief, thief, thief 1 " at the top of her voice. 

Even the red Geraniums, who did not usually give themselves airs, 
and were known to have a great many poor relations themselves, curled 
up in disgust when they saw him, and when the Violets meekly re- 
marked that though he was certainly extremely plain, still he could 
not help it, they retorted with a good deal of justice that that was his 
chief defect, and that there was no reason why one should admire a 
person because he was incurable ; and, indeed, some of the Violets 
themselves felt that the ugliness of the little Dwarf was almost ostenta- 
tious, and that he would have shown much better taste if he had looked 
sad, or at least pensive, instead of jumping about merrily, and throwing 
himself into such grotesque and silly attitudes. 

As for the old Sundial, who was an extremely remarkable individual, 
and had once told the time of day to no less a person then the Emperor 
Charles V. himself, he was so taken aback by the little Dwarf’s appear- 
ance, that he almost forgot to mark two whole minutes with his long 
shadowy finger, and could not help saying to the great milk-white 
Peacock, who was sunning herself on the balustrade, that every one 
knew that the children of Kings were Kings, and that the children of 
charcoal-burners were charcoal-burners, and that it was absurd to 
pretend that it wasn't so ; a statement with which the Peacock entirely 
agreed, and indeed screamed out, " Certainly, certainly,” in such a 
loud, harsh voice, that the gold-fish who lived in the basin of the cool 
splashing fountain put their heads'out of the water, and asked the huge 
stone Tritons what on earth w'as the matter. 

But somehow the Birds liked him. They had seen him often 
in the forest, dancing about like an elf after the eddying leaves, or 
crouched up in the hollow of some old oak-tree, sharing his nuts with 
the squirrels. They did not mind his being ugly a bit. Why, even 
the nightingale herself, who sang so sweetly in the orange groves at 
night that sometimes the Moon leaned down to listen, was not much to 
look at after all ; and, besides, he had been kind to them, and during 
that terribly bitter winter, when there were no berries on the trees, and 
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the ground was as hard as iron, and the wolves had come down to the 
very gates of the city to look for food, he had never once forgotten 
them, but had always given them crumbs out of his little hunch of 
black bread, and divided with them whatever poor breakfast he had. 

So they flew round and round him, just touching his cheek with 
their wings as they passed, and chattered to each other, and the little 
Dwarf was so pleased that he could not help showing them the beautiful 
white rose, and telling them that the Infanta herself had given it to 
him because she loved him. 

They did not understand a single word of what he was saying, 
but that made no matter, for they put their heads on one side, and 
looked wise, which is quite as good as understanding a thing, and very 
much easier. 

The Lizards also took an immense fancy to him, and when he grew 
tired of running about and flung himself down on the grass to rest, 
they played and romped all over him, and tried to amuse him in the 
best way they could. " Every one cannot be as beautiful as a hzard,” 
they cried ; " that would be too much to expect. And, though it 
sounds absurd to say so, he is really not so ugly after all, provided, of 
course, that one shuts one’s eyes, and does not look at him.” The 
Lizards were extremely philosophical by nature, and often sat thinking 
for hours and hours together, when there was nothing else to do, or 
when the weather was too rainy for them to go out. 

The Flowers, however, were excessively annoyed at their behaviour, 
and at the behaviour of the birds. " It only shows,” they said, " what 
a vulgarising effect this incessant rushing and flying about has. Well- 
bred people always stay exactly in the same place, as we do. No one 
ever saw us hopping up and down the walks, or galloping madly through 
the grass after dragon-flies. When we do want change of air, we send 
for the gardener, and he carries us to another bed. This is dignified, and 
as it should be. But birds and lizards have no sense of repose, and in- 
deed birds have not even a permanent address. They are mere vagrants 
like the gipsies, and should be treated in exactly the same mann er.” 
So they put their noses in the air, and looked very haughty, and were 
quite delighted when after some time they saw the little Dwarf srrambl#. 
up from the grass, and make his way across the terrace to the palace. 

" He should certainly be kept indoors for the rest of his natu^ life,” 
they said. ” Look at his hunched back, and his crooked legs,” and they 
began to titter. 
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But the little Dwarf knew nothing of all this. He liked the birds 
and the lizards immensely, and thought that the flowers were the most 
marvellous things in the whole world, except of course the Infanta, but, 
then, she had given him the beautiful white rose, and she loved him, 
and that made a great difference. How he wished that he had gone 
back with her I She would have put him on her right hand, and smUed 
at him, and he would have never left her side, but would have made 
her his pla3nnate, auid taught her all kinds of delightful tricks. For 
though he had never been in a palace before, he knew a great many 
wonderful things. He could make little cages out of rushes for the 
grasshoppers to sing in, and fashion the long jointed bamboo into the 
pipe that Pan loves to hear. He knew the cry of every bird, and could 
call the starlings from the tree-top, or the heron from the mere. He 
knew the trail of every animal, and could track the hare by its delicate 
footprints, and the boar by the trampled leaves. All the wild-dances 
he knew, the mad dance in red raiment with the autumn, the light dance 
in blue sandals over the com, the dance with white snow-wreaths in 
winter, and the blossom-dance through the orchards in spring. He 
knew where the wood-pigeons built their nests, and once when a fowler 
had snared the parent birds, he had brought up the young ones himself, 
and bad built a little dovecot for them in the cleft of a pollard elm. 
They were quite tame, and used to feed out of his hands every mormng. 
She would like them, and the rabbits that scurried about in the long 
fem, and the jays with their steely feathers and black bills, and the 
hedgehogs that could curl themselves up into prickly balls, and the 
great wise tortoises that crawled slowly about, shaking their heads and 
nibbling at the young leaves. Yes, she must certainly come to the 
forest and play with him. He would give her his own little bed, and 
would watch outside the window till dawn, to see that the wild homed 
cattle did not harm her, nor the gaunt wolves creep too near the hut. 
And at dawn he would tap at the shutters and wake her, and they 
would go out and dance together all the day long. It was really not 
a bit lonely in the forest. Sometimes a Bishop rode through on his 
white mule, reading out of a painted book. Sometimes in their green 
velvet caps, and their jerkins of tanned deerskin, the falconers passed 
by, with hooded hawks on their wrists. At vintage-time came the 
grape-treaders, with purple hands and feet, wreathed with glossy ivy 
and carrying dripping skins of wine i and the charcoal-burners sat 
round their huge braziers at night, watching the dry iogs charring slowly 



180 OSCAR WILDE 


in the fire, and roasting chestnuts in the ashes, and the robbers came 
out of their caves and made merry with them. Once, too, he had seen 
a beautiful procession winding up the long dusty road to Toledo. The 
monks went in front singing sweetly, and carrying bright banners and 
crosses of gold, and then, in silver armour, with matchlocks and pikes, 
came the soldiers, and in their midst walked three barefooted men, in 
strange yellow dresses painted all over with wonderful figures, and 
carrying lighted candles in their hands. Certainly there was a great 
deal to look at in the forest, and when she was tired he would find a 
soft bank of moss for her, or carry her in his arms, for he was very 
strong, though he knew that he was not tall. He would make her a 
necklace of red bryony berries, that would be quite as pretty as the 
white berries that she wore on her dress, and when she was tired of 
them, she could throw them away, and he would find her others. He 
would bring her acom-cups and dew-drenched anemones, and tiny glow- 
worms to be stars in the pale gold of her hair. 

But where was she ? He asked the white rose, and it made him no 
answer. The whole Palace seemed asleep, and even where the shutters 
had not been closed, heavy curtains had been drawn across the windows 
to keep out the glare. He wandered all round looking for some place 
through which he might gain an entrance, and at last he caught sight 
of a little private door that was l5dng open. He slipped through, and 
found himself in a splendid hall, far more splendid, he feared, than the 
forest, there was so much more gilding everywhere, and even the floor 
was made of great coloured stones, fitted together into a sort of geo- 
metrical pattern. But the little Infanta was not there, only some 
wonderful white statues that looked down on him from their jasper 
pedestals, with sad blank eyes and strangely smiling lips. 

At the end of the hall hung a richly embroidered curtain of black 
velvet, powdered with suns and stars, the King’s favourite devices, and 
broidered on the colour he loved best. Perhaps she was hiding behind 
that ? He would try at any rate. 

So he stole quietly across and drew it aside. No ; there was only 
another room, though a prettier room, he thought, than the one he had 
just left. The walls were hung with a many-figured green arras of 
needle-wrought tapestry representing a hunt, the work of some Flemish 
artists who had spent more than seven years in its composition. It had 
once been the chamber of Jean le Fou, as he was called, that mad King 
who was so enamoured of the chase, that he had often tried in his 
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delirium to mount the huge rearing horses, and to drag down the stag 
on which the great hounds were leaping, sounding his hunting-horn, 
and stabbing with his dagger at the pale fl3dng deer. It was now 
used as the council-room, and on the centre table were lying the red 
portfolios of the ministers, stamped with the gold tulips of Spain, and 
with the arms and emblems of the house of Hapsburg. 

The little Dwarf looked in wonder all round him, and was half 
afraid to go on. The strange silent horsemen that galloped so swiftly 
through the long glades without making any noise, seemed to him like 
those terrible phantoms of whom he had heard the charcoal-burners 
speaking — the Comprachos, who hunt only at night, and if they 
meet a man, turn him into a hind, and chase him. But he 
thought of the pretty Infanta, and took courage. He wanted to 
find her alone, and to tell her that he too loved her. Perhaps she 
was in the room beyond. 

He ran across the soft Moorish carpets, and opened the door. No I 
She was not here either. The room was quite empty. 

It was a throne-room, used for the reception of foreign ambassadors, 
when the King, which of late had not been often, consented to give 
them a personal audience ; the same room in which, many years before, 
envoys had appeared from England to make arrangements for the 
marriage of their Queen, then one of the Catholic sovereigns of Europe, 
with the Emperor’s eldest son. The hangings were of gilt Cordovan 
leather, and a heavy gilt chandelier with branches for three huridred 
wax lights hung down from the black and white ceiling. Underneath 
a great canopy of gold cloth, on which the lions and towers of Castile 
were broidered in seed pearls, stood the throne itself, covered with a 
rich pall of black velvet studded with silver tulips and elaborately 
fringed with silver and pearls. Qn the second step of the throne was 
placed the kneeling-stool of the Infanta, with its cushion of cloth of 
silver tissue, and below that again, and beyond the limit of the canopy, 
stood the chair for the Papal Nuncio, who alone had the right to be 
seated in the King’s presence on the occasion of any public ceremonial, 
and whose Cardinal's hat, with its tangled scarlet tassels, lay on a 
purple tabouret in front. On the wall, facing the throne, hung a life- 
sized portrait of Charles V. in hunting-dress, with a great mastiff by 
his side, and a picture of Philip II. receiving the homage of the Nether- 
lands occupied the centre of the other wall. Between the windows 
stood a black ebony cabinet, inlaid with plates of ivory, on which the 
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figures from Holbein’s Dance of Death had been graved — hy the hand, 
some said, of that famous master himself. 

But the little Dwarf cared nothing for all this magnificence. He 
would not have given his rose for all the pearls on the canopy, nor one 
white petal of his rose for the throne itself. What he wanted was to 
see the Infanta before she went down to the pavilion, and to ask her 
to come away with him when he had finished his dance. Here, in the 
Palace, the air was close and heavy, but in the forest the wind blew 
free, and the sunlight with wandering hands of gold moved the tremulous 
leaves aside. There were flowers, too, in the forest, not so splendid, 
perhaps, as the flowers in the garden, but more sweetly scented for all 
that ; hyacinths in early spring that flooded with waving purple the 
cool glens, and grassy knolls ; yellow primroses that nestled in little 
clumps round the gnarled roots of the oak-trees ; bright celandine, and 
blue speedwell, and irises lilac and gold. There were grey catkins on 
the hazels, and the foxgloves drooped with the weight of their dappled 
bee-haunted cells. The chestnut had its spires of white stars, and the 
hawthorn its pallid moons of beauty. Yes : surely she would come if 
he could only find her I She would come with him to the fair forest, 
and all day long he would dance for her delight. A smile lit up his 
eyes at the thought, and he passed into the next room. 

Of all the rooms this was the brightest and the most beautiful. 
The walls were covered with a pink-flowered Lucca damask, patterned 
with birds and dotted with dainty blossoms of silver ; the furniture 
was of massive silver, festooned with florid wreaths, and swing- 
ing Cupids ; in front of the two large fire-places stood great screens 
broidered with parrots and peacocks, and the floor, which was of sea- 
green onyx, seemed to stretch far away into the distance. Nor was 
he alone. Standing under the shadow of the doorway, at the extreme 
end of the room, he saw a little figure watching him. His heart 
trembled, a cry of joy broke from his lips, and he moved out into the 
sunlight. As he did so, the figure moved out also, and he saw it 
plainly. 

The Infanta i It was a monster, the most grotesque monster he 
had ever beheld. Not properly shaped, as all other people were, but 
hunchbacked, and crooked-limbed, with huge lolling head and mane 
of black hair. The little Dwarf frowned, and the monster frowned also. 
He laughed, and it laughed with him, and held its hands to its sides, 
just as he himself was doing. He made it a mocking bow, and it 
returned him a low reverence. He went towards it, and it came to 
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meet him. copying each step that he made, and stopping when he 
stopped himself. He shouted with amusement, and ran forward, and 
reached out his hand, and the hand of the monster touched his, and it 
was as cold as ice. He grew afraid, and moved his hand across, and 
the monster's hand followed it quickly. He tried to press on, but 
something smooth and hard stopped him. The face of the monster 
was now close to his own, and seemed full of terror. He brushed his 
hair ofi his eyes. It imitated him. He struck at it, and it returned 
blow for blow. He loathed it, and it made hideous faces at him. He 
drew back, and it retreated. 

What is it ? He thought for a moment, and looked round at the 
rest of the room. It was strange, but everything seemed to have its 
double in this invisible wall of clear water. Yes, picture for picture 
was repeated, and couch for couch. The sleeping Faun that lay in 
the alcove by the doorway had its twin brother that slumbered, and 
the silver Venus that stood in the sunlight held out her arms to a 
Venus as lovely as herself. 

Was it Echo ? He had called to her once in the valley, and she 
h aH answered him word for word. Could she mock the eye as she 
mocked the voice ? Could she make a mimic world just like the real 
world ? Could the shadows of things have colour and life and move- 
ment ? Could it be that ? He started, and taking from his 

breast the beautiful white rose, he turned round and kissed it. The 
monster had a rose of its own, petal for petal the same 1 It kissed 
it with like kisses, and pressed it to its heart with horrible gestures. 

When the truth dawned upon him, he gave a wild cry of despair, 
and fell sobbing to the ground. So it was he who was misshapen and 
hunchbacked, foul to look at and grotesque. He himself was the 
monster, and it was at him that itll the cliildren had been laughing, and 
the little Princess who he had thought loved him — she too had been 
merely mocking at his ugliness, and making merry over his twisted 
limbs. Why had they not left him in the forest, where there was no 
mirror to tell him how loathsome he was ? Why had his father not 
killed him, rather than sell him to his shame ? The hot tears poured 
down bi« cheeks, and he tore the white rose to pieces. The sprawling 
monster did the same, and scattered the faint petals in the air. It 
grovelled on the ground, and, when he looked at it, it watched him with 
a face drawn with pain. He crept away, lest he should see it, and 
covered his eyes with his hands. He crawled, like some wounded thing, 
into the shadow, and lay there moaning. 
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And at that moment the Infanta herself came in with her com* 
panions through the open window, and when they saw the ugly little 
Dwarf lying on the ground and beating the floor with his clenched 
hands, in the most fantastic and exaggerated manner, they went off 
into shouts of happy laughter, and stood all round him and watched 
him. 

“ His dancing was funny,” said the Infanta ; " but his acting is 
funnier still. Indeed he is almost as good as the puppets, only of course 
not quite so natural.” And she fluttered her big fan, and applauded. 

But the little Dwarf never looked up, and his sobs grew fainter 
and fainter, and suddenly he gave a curious gasp, and clutched his 
side. And then he fell back again, and lay quite still. 

” That is capital,” said the Infanta, after a pause ; ” but now you 
must dance for me.” 

" Yes,” cried all the children, ” you must get up and dance, for 
you are as clever as the Barbary apes, and much more ridiculous.” 

But the little Dwarf made no answer. 

And the Infanta stamped her foot, and called out to her uncle, 
who was walking on the terrace with the Chamberlain, reading some 
despatches that had just arrived from Mexico, where the Holy Office 
had recently been established. ” My funny little dwarf is sulking,” 
she cried ; " you must wake him up, and teU him to dance for me.” 

They smiled at each other, and sauntered in, and Don Pedro 
stooped down, and slapped the Dwarf on the cheek with his embroidered 
glove. ” You must dance,” he said, " petit monstre. You must dance. 
The Infanta of Spain and the Indies wishes to be amused.” 

But the little Dwarf never moved. 

” A whipping master should be sent for,” said Don Pedro wearily, 
and he went back to the terrace. But the Chamberlain looked grave, 
and he knelt beside the little Dwarf, and put his hand upon his heart. 
And after a few moments he shrugged his shoulders, and rose up, and 
having made a low bow to the Infanta, he said : 

" Mi bella Princesa, your fuimy little dwarf will never dance again. 
It is a pity, for he is so ugly that he might have made the King smile.” 

“ But why will he not dance again ? ” asked the Infanta, laughing. 

” Because his heart is broken,” answered the Chamberlain. 

And the Infanta frowned, and her dainty rose-leaf lips curled in 
pretty disdain. ” For the future let those who come to play with me 
have no hearts,” she cried, and she ran out into the garden. 
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MAUREEN’S FAIRING 

** "W TT TELL, good-night to you kindly, ma’am,” said Mrs. Halpin 
to Mrs. O’Dell, who had escorted her guest to the gap in 
" " the low furzy bank, which formed her entrance gate. As 
the two old women stood at it, they were looked down upon by almost 
the whole height of a dark mountain, whose purple summit was crested 
and jagged like the battlements of a thunder-cloud ; for the white and 
russet cabin had been set only a little way up the first climbing slope. 
Across the narrow valley they confronted a range of hills softer and 
greener, whose ridge still rose into the light of the summer sun-setting ; 
but the valley itself wais full of long shadows, and its windings ended 
to right and left in a faint haze, paler and dimmer than the melting 
gyres of blue smoke. 

" I dunno what to say to it at all,” said Mrs. O’Dell, who having 
discussed the situation thoroughly with her gossip indoors was 
naturally inclined to reopen the subject at the last moment. “ Not 
a soul, so to spake, to be doin’ a hand’s turn about the place, except 
meself, that hasn’t as much strength left m me as you’d put on the 
point of a knife. Sure it’s to wrack and ruin we're goin' as aisy as a 
horse runnin’ away down hill. And as for the tint — after gettin’ no 
price for our fine heifer ” 

” ’Deed then, ma’am,” said Mrs. Halpin, " I alwa)^ said you were 
a cruel unlucky woman, wid yous poor son and the wife took on you 
that way, and the grand-daughter not able for anythin’, bein’ dark, 
the crathur, the Lord may pity her. But there’s that brother of hers 
now — sure Rody’s a big grown lad, and if he was worth a thraneen 
at all, he might be keepin’ things together for the two of yous.” 

” Is it Rody ? Ah, now, I wouldn't say he was too bad-manin* a 
poor lad whatever,” said Rody’s grandmother ; " but sorra the 

ha’porth of use. Moonin’ about the place he’ll be from momin’ till 
night, and what he’ll ha' got done at the end of it the dear knows, only 
it isn’t a stroke of work. Bedad it’s surprisin’ the sinse he hasn’t got, 
and he no stookawn, mind you, all the time. Ready enough he is at 
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the book-leamin'. Some talk he has of the school-master findin’ him 
a place off away at Kilmacrum, but I wouldn’t think he'll ever go for 
to be lavin' Maureen ; and it's lost she’d be widout him. Rael good 
he is to her. I’ll say that for him. He'd be bard set to make more of 
her if she could see from this to the land of Agj^t and back agin.” 

" Sure, woman dear, it’s quare world entirely,” said Mrs. Halpin, 
resorting to general propositions for lack of any more particularly 
appropriate, “ and the longer you live in it, the quarer it seems to be 
gettin’. You'd ha’ thought you’d be apt to grow used to it, och wirra, 
it’s the other way round. . . . But, musha, there’s himself creepin’ 
home,” she continued, pointing to a figure on the road a little way below. 
" I must be steppin’ along after him, for if he come to our place afore 
me, like enough he might have it in blazes over our heads, and he 
fiddlin’ with the fire ; he’s that foostherin’ and feeble these times, 
poor man.” 

" Somewhiles,” said Mrs. O’Dell, ” it seems to me the whole of us 
together’s no betther than the black ould flies, when it’s near winther 
on them, and they do be crawlin’ about on their legs just for the name 
of keepin’ alive. Och, but I’ll be glad meself to creep into me bed 
now as soon as the childher come in. These fine evenin’s they're mostly 
sittin’ up above there at the ould Rath ; and they’ve such contintment 
together, the crathurs, that I haven’t the heart to be bawlin’ them in, 
as long as there’s a shadow of light in the air at all.” 

To the old Rath a short length of steep path led up through a 
screen of stunted oaks and beeches. It was a circular space of smooth 
green turf, marked out by curved banks of the same material, now 
worn down to a very unobtrusively artificial aspect. Here and there 
they were fortified by bushes of thorn and briar, but in one place they 
had crumbled into a wide gap, giving on the mountain slope, rougher 
ground with tussocks and clumps of coarse grass and furze and bracken. 
About this time Rody O’Dell and his twin sister, Maureen, who was 
blind, were sitting under a sloe bush nearly opposite to the gap. Rody 
looked as if he had on a burnished copper skullcap, his red hair was 
so short and sleek, and his grey eyes were light and bright ; but Maureen 
was black-haired, and her eyes were much the colour of the wild violets 
which she had sometimes gathered, though never seen. She had now 
pulled a spike of foxglove blooms, and was poking her finger down 
their speckled throats with an air of enjoyment. Her touch was so 
fine that it only pilfered a little gold dust from each without hurt to 
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the frailest filament. Rody was whittling away at a snaggy piece of 
a stick. 

" Themselves had a right to be in it soon,” Maureen said presently ; 
and Rody replied : " Sure they'll be cornin’ this now, no fear.” How- 
ever, the girl listened, and the boy looked for some minutes more, and 
nothing seemed to arrive. Then both of them exclaimed at once with 
suppressed eagerness : ” Here they are.” There was not apparently 
much cause for excitement. Ordinarily sharp ears might never have 
noticed the faint rustling among the drier fem-fronds ; ordinarily keen 
eyes might have overlooked in the thickening light the whisked glimpses 
of white and brown, scuttling from clump to clump ; and, in fact, it 
was after all merely the rabbits coming out to play in the dusk. Yet 
the event had plainly deep interest for the two O’DeUs. Rody left 
off whittling his stick, and kept a close watch on the scampering rushes, 
while Maureen sat still with the expression of one who expects news. 
At last she said : ” Is there plinty of them cornin’ to-night, Rody ? ” 
” Ay is there,” he said ; ” sure the place is thick wid them along xmder 
the big bohalawns.” 

” Ah, now that’s great,” said Maureen, with a sigh of satisfaction, 
for she, of course, knew as well as possible that these golden-tufted 
rag-weeds are especially sacred to the little people, and may be ortho- 
doxly associated with their proceedings. ” And what ’ud you think 
they’re goin’ to be at to-night, Rody ? ” she asked again after a short 
silence. 

” Just let me see,” said Rody, staring hard in among the curved 
bracken-stalks and flat furze-boughs. " I’ll tell you what — I declare 
to goodness, it looks like as if it was a fair they were having — ay, 
bedad, and it is so ; a cattle fair, no less, wid every manner of little 
baste a-dhrivin’ out to it. Och, but that bates all.” 

“ Good-luck to them then,” said Maureen, “ that’s grand entirely. 
Sure you never seen the likes of it before. And what sort of crathuis 
is the fairy bastes ? ” 

“ Sure just the one thing wid what cattle we have ourselves,” said 
Rody, ” only the quarest little bigness on them that ever you beheld. 
Be Jabers now, there's a drove of bullocks after goin’ by, and scarce a 
one of them the size of a keerhogue (clock). The whole of them ’ud 
trot aisy on the palm of me hand.” 

" Och, glory be to goodness to think of that. And is there any 
horses and sheep in it, and pigs ? ” 
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" Flinty, bedad. Is it pigs ? Faix, here's little feller cornin' along 
wid a couple, and he is as drunk as a fiddler, or I might say ould Dan 
Cosby that I seen dhroppin' in a hape off the car yisterday below 
Letterdrum." 

“ I never heard tell the good people 'ud be drinkin'," said Maureen, 
looking rather scandalised. 

" Ah, well, sure maybe he's only lettin* on. But what 'ud you 
suppose they've got be way of cattle-pens ? The peelin’s of the apple 
you had altin' here last night. They've set it up on an end in a ring 
like, and where it doesn't raich quite far enough, they've joined it wid 
dandelion stalks as iligant as you plase." 

" 'Deed, now, that's a fine invintion whatever. It's themselves 
do be rael cute." 

" And here's a fairy man and a boy, and they ladin’ a big sturk 
of a shaggy ould bull. Be the same token, they'll have their own work 
wid him, for a crosser lookin' ould divil I niver set eyes on. Bedad, 
if he was as big as he's little, he'd be apt to be doin' destruction on all 
before him ; but sure you could lift him between your finger and thumb, 
same as if it was a dowlduff ; and suppose he tried homin' you, 'twould 
be no more than a sort of prickle." To illustrate this, Body broke off 
a sloe-thorn, and gently prodded the back of his sister's hand. " There, 
you might think that was him," he said, " and he lettin' a weeny roar — 
tnoo-oo-ah — ^like a hummin' bee goin' by in the air." 

" And the hair on him 'ud be somethin' as soft and furry 
feelin’," said Maureen reflectively. " Them fairy bastes must be 
gay little crathurs. Rody, I wish to goodness 'twould stay summer 
wid us all the year round, the way we'd get the chance to be 
watchin' for them ivery evenin'. But go on tellin' me what all else 
they have." 

" Musha, all manner of ivery thin’. Here's a one of them jiggin' 
along on a terrible fine sorrel horse, a thrifle higher-standin' then a big 
grasshopper. Thunder and turf I More power to your honour's elbow — 
sure there was a troop of pigs and such thrapesin' in front of him that 
put him past his patience, so he up and lep clane over the back of a 
bonyeen (young pig), and it's after frightenin' a little ould woman till 
she's let a pair of chickens flutther out of her basket on her — troth you 
might think they were a couple of specklety moths flickerin' over the 
grass — and now the whole lot's high-skyin' after them as hard as they 
can pelt be way of catchin' them. . . . Och, and to see the rate a flock 
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of wee black-faced sheep's racin' round and round a stalk of hemlock, 
wid their bit of a colley doin' his endeavours to turn them ; but they're 
past his conthrol." 

" It's quare that I don't hear e'er a bark out of him,” said Maureen, 
** for when they're drivin' the sheep on the hills over beyond there, I 
hear them yap-yappin' the length of the day, and themselves as far off 
as you'd run in an hour or more.” 

” But sure there aren't many could bate you at bearin', Maureen,” 
said Rody, " and you don't considher what a scrapeen of a crathur it is. 
A good-sized ladybird might as well be settin’ up for a dog. He couldn't 
rise a noise 'ud raich that far, not if he barked wid ivery bone in his 
body." 

” Sure not at all,” Maureen said acquiescently, being wont to regard 
Rody's utterances as conclusively oracular. Still her face kept its 
listening expression, and in a minute she said : " There — I heard 
somethin' that time.” 

She was not mistaken. But when the approaching sounds 
strengthened into distinctness, they proved to be caused by very 
merely a mortal. Across the tussocky slope came a taU young man 
in a sailor’s blue Jersey, with a black woollen cap on his head, and in 
his hand a redly wrapped-up bundle. As he passed along, rabbits 
dived out of sight all around, but bobbed up again almost before the 
parted bracken-fronds had swung together. 

” Why, it’s Christy M'Kenna,” said Rody. *' I seen him yisterday 
down below. What the mischief's bringin' him here ? ” Rody's tone 
implied dissatisfaction with the event, whatever the cause might have 
been, and Maureen looked half inclined to run away like the rabbits ; 
but she compromised the matter by drawing her little heather-green 
shawl further over her black hair, and shrinking into the shadow of the 
sloe-bush. 

” Good evenin’ to yous,” said Christy, coming up to the bank. 
■*' Well, Rody, did you get anythin’ of a dacint price for the little heifer ? 
'Twas but a slack fair.” There was nothing repellent or formidable 
in the good-humoured bronze of Christy’s visage, and his voice struck 
Maureen as being rather reassuringly pleasant, though she feared that 
it would scare away the fairy folk. 

" Och, she wint chape enough ; cattle was down to nothin’ at all,” 
Rody replied, with some grumpy indifference of tone. He had resumed 
Jiis whittling, and just now slashed at a rough knot with so little 
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dexterity that the knife slipped out of his hand, and went Sying into 
the tangle at his feet, an accident which added to his discomposure. 

" Is it watchin' the rabbits you were ? ” said Christy. " There’s 
a great gatherin' of them out on the hill-side to-night. You could 
have knocked them over handy wid a stick cornin' through the furzes." 

As Rody was groping on his hands and knees for his knife, he could 
not answer promptly, and before he had spoken, Maureen said, as if 
startled into speech ; " Rabbits ? I niver heard tell there were any 
in it. Sure it’s the fairies there are in among the bushes, and that’s 
what we’re lookin’ at.” 

Christy laughed a little. " Begorrah, thin, I think the rabbits has 
put them out of it this night, body and bones,” he said, ” for ne’er a 
sign of a sheogue did I notice at all at all.” 

" Rody sez the place is full of them,” said Maureen. " Isn’t it, 
Rody ? ” 

Her appeal placed Rody in a painful dilemma. He did not wish 
to undeceive her, yet he was loth to profess a belief which might seem 
ridiculous to the much-travelled Christy, while again pride on his 
sister’s behalf made him shrink from obviously humouring her in the 
presence of a stranger. Under other circumstances the difficulty might 
have been got over by his mother wit, but at the moment he was out 
of temper, which sorely blunts the edge of shrewdness ; and he adopted, 
perhaps, the most ill-judged course he could have chosen when he said 
to Christy in what he supposed to be an aside : ” Arrah now, man 
alive, can’t you whisht gabbin' about rabbits ? ” For Maureen’s quick 
ears caught tlie words, and they filled her with dismayed suspicion. 
She leaned forward, saying anxiously and eagerly : *' But the good 
people come to the Rath here 'most ivery fine evenin’ — sure, Rody, 
you haven’t been only humbuggin' me all these times ? " 

But Rody remained guiltily silent, while Christy, perplexed at 
the girl’s evident distress, answered as discreetly as he could in his 
ignorance of its cause : " Well, at all evints, them crathurs was all 1 
seen about Just now ; but sure there might aisy ha’ been an odd fairy 
or so through them, and I niver notice it. They’ll do no harm an 3 rway, 
here or there.” 

This philosophic view of the matter was not consolatory to Maureen. 
She rose to her feet, and stood for a moment with drooping head. ” I 
wish,” she said without looking up, " I wish I had the sight of me eyes, 
the way that people couldn't be makin’ a fool of me." ‘Then ^e 
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turned slowly away, and sat down again on the bank at a little distance. 
1 think she had lost something more than her evening's entertainment, 
and faith in Rody — certain vague dreams based upon traditions of 
wonderful cures wrought by the good people when found in a kindly 
mood, a chance that might happen to anybody one of those days. The 
two young men eyed each other ruefully through the gathering dusk. 
Said Christy in an undertone : " What ails her at all ? ” 

" Botheration to it,” said Rody, " sure you see, she not havin’ her 
sight, we do be at a loss now and agin for a bit of divarsion ; so I used 
to get tellin' her quare ould invintions, whin the rabbits come out here 
of an evenin', lettin’ on to her 'twas the fairies were in it, and this way 
and that way. And, bedad, now themselves is the comical little divils, 
wid their thricks and their capers, and that’s no lie,” he added, as if 
in self-defence. Strange as the freak of conscience may appear, it is 
a fact that on nights when no rabbits were to be seen, he had never 
reported any fairy doings. " She’d take a won’erful pleasure in bearin’ 
about anythin' ofi the common like ; but she won't now that she knows 
'twas only romancin’. And I doubt she's a thrifle vexed, the crathur,” 
Rody said, glancing compunctiously towards his sister. 

” Ah, now, that’s a rael bad job," said Christy, with unfeigned 
concern. ” Faith, if I'd known, I'd ha' liefer lost a month's pay than 
to be spoilin' her stories on her. But, sure, if it's a fancy she has for 
heatin’ curious things, I meself could be tellin' her plenty that 'ud 
surprise her finely, and as thrue, more be token, as the sky over our 
heads. Why, what 'ud you say to an affair I seen, maybe a little 
better than a couple of months ago,” Christy went on, raising his voice, 
not unintentionally, " and we sailin' home from the United States ? 
A big hill, the full size of one of them fominst us, swimmin’ along on 
the say, and ivery bit of it nothin' but clane ice, as clear and as green 
as the deep wather ; the same as if you could be buildin’ up a great 
hape o’ rowlin' waves, and the top of it all white, powdered wid snow, 
like as if it was settlin’ to foam over the edges. That’s quare now ? 
And a grand watherfall leppin' right down from the heighth of it, wid 
the sun turnin’ it all the colours in the rainbow, till the sparklin’ of 
it 'ud 'most ” 

An indignant murmur from Rody cut him short : “ Musha, man, 
where'd be the sinse of blatherin' about rainbows sparklin’, to her 
that’s had niver a chance to see a shine out of the sun in all her life’s 
days ? Sure, when I’m teUin’ her aught, I keep describin’ the things 
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accordin' to the littleness and bigness of them, and the feelin' and 
shapes they have ; and so she gets some sort of notion what I'm talkin' 
about. But you may let the sun alone." 

Upon this a crestfallen silence succeeded Christy's traveller's tale. 
Presently, however, his face brightened with a sudden thought, and 
he began to unknot a comer of his bundle. " Whethen now, only I 
was stookawn enough to nearly disremimber it," he said. " I've 
somethin' here she might belike take a fancy to." He extricated a 
beautiful tropical shell, whose lily-white whorls were lined with a flush 
of wild-rose pink. " Wouldn't you think she might be pleased handlin’ 
that ? " he said. " And the say hummin' it has in it she could hear as 
well, in course, as another." 

" She might, may be," Rody said doubtfully ; and Christy con- 
sidered himself encouraged to try the experiment. Going over to 
Maureen, he touched her hand softly with the shell, saying in his most 
persuasive manner ; " Just thry the feel of that in your hand, mavour- 
neen. I'm afther showin’ it to your brother there, and he's in great 
admiration of it." 

Maureen took the shell, and ran her fingers swiftly along the delicate 
outlines, fine in texture as a blossom, and firm as marble. A happier 
look stole into her face. “ What at all is it ? " she said. 

“ Sure it's just a sort of shell. I picked it up meself one day off 
the strand near the town of Kingston in Jamaicy. Lyin' it was in the 
sand, that's as soft there as fine male, and as hot as if it was gettin' a 
bake in the oven. But hold it to your ear a minute — so, that a-way — 
and you’ll hear somethin’ 'ill surprise you." 

" Saints above I ” said Maureen, listening, not without awe. " It's 
like the win' blustherin' by when you’re under the tree branches, wid 
a sound of the chapel-bell through it, as if 'twas near blown away, and 
somethin’ else besides — I dunno what.” 

“ That’s the taste of the say- waves roarin’ ; it’s kep' inside it. Och, 
now, you wouldn't be askin’ me to take it back ? Keep it yourself, 
jewel, and then you can be bearin’ it hummin’ wheniver you like. I've 
plinty more the same, only diff'rint pattrons. Some of them's as round 
and as shiny as a chiny bowl, and some's the shape of grand big saucers. 
And I’ve a string of bades, the iligantest blue colour — och, no matter 
about that — but they’re that smooth you could scarce hold them from 
slippin’ out of your hand. And I’ve the quarest sort of a big ball, that 
looks to be wound round and round and round wid threads of silk as 
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thin as cobwebs ; and what's inside of it 1 can’t say, but if you diake 
it, you’ll hear it rattlin’ like a glugger (bad egg). It’s somethin’ rael 
uncommon, I’m thinkin’. So, if you’d e’er a fancy to see them, I’d 
step over and bring them to-morra, wid all the pleasure in life. I lost 
me ship be raison of me father bein’ took bad last week, and I’m 
stoppin’ a while wid me sister down at Letterdrum. May be them 
things ’ud divert you a bit.” 

” Ay would they,” Maureen said softly. 

At this moment a shrill and querulous call came quavering up the 
hill : " Childher, musha, good gracious, childher, is it sittin’ out there 
you’d be till the sun's risin', and keepin’ me waitin’ up for you, wid 
the head noddin’ off of me shoulders ? ” 

" There’s granny lettin’ a screech to us,” said Rody, standing up 
from his search for his knife, and glad to end what seemed to him an 
unlucky evening. " We had a right to be goin' in.” 

” Well, rU step over here to-morra wid the whole of them,” Christy 
said to Maureen, ” about this time, or perhaps in the momin’ if I can ; 
but I’ll bring them, at any rate.” 

” They’ll be grand,” said Maureen. " And — and I’d like to hear 
tell, mind you, about the big ice hill, wid the watherfall on it, and ail. 
Sure I know well enough about the sun shinin’. It’s only the way 
Rody will be talkin’,” she said, with rather ungrateful disparagement. 
Indeed, from henceforth, I believe, Rody, regarded as her oracle, may 
be said to have fallen dumb. 

One fine rose-latticed evening, a few weeks later, old Mrs. O'Dell 
had another gossip with her neighbour, Mrs. Halpin, standing at her 
door. " Ay, indeed, it’s a great thing for us entirely,” said she in reply 
to a congratulatory remark. ” The M' Kennas is a rael dadnt family, 
and Christy has a bit of money sieved that he’s willing to put in the 
farm. And Rody’s got a fine place down below at Athbeg, that he’s 
goin’ to after the weddin’. Och, now, who’d ha’ iver thought of such 
a thing happenin’ Maureen, the crathur ? Sure I sez to Christy him- 
self, when he was talkin’ to me about it : ‘ Goodness help you, lad,’ 
sez I, * and what at all will you be doin’ wid only a dark wife to keep 
house for you ? ’ And sez he to me ; ‘ Bedad, ma’am. I’ll tell you 
that aisy, if you’ll tell me what I’m to do widout her ; for me soul to 
the saints, if I know, be any manner of manes.’ That’s what he said. 
Christy’s always plisant. There, that’s the three of them cornin’ along 
the lane. Ay, sure it’s great good luck altogether.” 
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AT THE SPOTTED LAMB 

M rs. LUMLEY at The Spotted Lamb had a gentleman in her 
best rooms, the like of whom did not often come to Rose- 
garland. He had arrived by the coach from London on a 
Tuesday, and had now for three weeks been Mrs. Lumley's lodger. 

He dressed modestly in garments of Quaker grey or snuff-brown, 
but the suits were cut with distinction. His hair had been powdered 
the day he came and tied in a queue with ribbons : but powder will not 
last for ever, and there were no perruquiers in Rosegarland village, so 
the gentleman’s brown hair, dusty from the powder or perhaps from 
the passage of time, had come in view. 

He wore flowered waistcoats, magnificent although sober, and his 
linen was of the finest. His coat and breeches, although of woollen 
stuff, were of a fineness that exceeded silk. It was a pity, said Mrs. 
Lumley, who was a kind soul, to see how the garments had been stuffed 
headlong into his travelling-bag. Under her kind hands they had 
somewhat recovered from their evil treatment, being laid away with 
lavender bags between the folds in the bow-shaped chest of drawers 
and the mahogany wardrobe, great enough to have held all Bluebeard’s 
wives. 

Rosegarland village lies pleasantly upon a hill. The strange 
gentleman's bedroom— he called himself Mr. Jones — stood endways 
to the valley. The window of one of its closets looked over the valley, 
and at night the songs of the nightingales came in by it. Across the 
fireplace, which was laid with tiles representing the parable of the 
Prodigal Son, was another closet, a powdering-closet, which did not 
admit a chink of light, and was hung with clothes-pegs and shelved to 
the roof. 

The powdering-closet interested Mr. Jones. Mrs. Lumley was very 
ready to talk about it. Many a lady had had her head dressed there 
in Squire Alvanley's time, when there were hunt-balls and the like at 
The Spotted Lamb. That was thirty years ago, and the Place had been 
shut up these many years. It was another world without the Alvanl^. 
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, Mr. Jones seemed to like to listen to Mrs. Lumley’s simple rustic 
talk, her tales of the great days that were over. She was often afraid 
that her lodger might be bored and might depart as suddenly as he had 
come. Every Friday the coach passed through Rosegarland on its 
way to town ; and she breathed more freely when the horn was blown 
and the four greys clattered on their way, since the danger was over 
for another week. 

It was May, and the valley was full of newly-opened leaves, white- 
thorn in blossom, and the songs of thrush and blackbird, to say nothing 
of the nightingales at night. At night, too, if you climbed the hilly 
road to Rosegarland, the glow-worms were all alight amid the starwort 
and speedwells of the grassy banks. Every little wood and coppice 
was sky-blue with the dancing hyacinths. The woods, which you 
might walk a hundred times and every time take a new road, were 
heavenly in their first freshness of green, and full of the whis{>erings 
and mysteries of young love. 

“ And how long might your honour be pleased to stay ? " Mrs. 
Lumley asked timidly after one of their conversations. She had taken 
a fancy to her lodger. What if his face was lined, his cheeks too purple 
and a little flaccid, his eyes dusty and tired, he had a way with the 
women that made them devoted to him. In spite of his premature 
agdng he was still a fine, handsome man, with an elegant figure and 
an air of distinction. And he had beautiful manners ; Rosegarland 
had never dreamt of such manners. 

" Stay I ” he repeated, with a frown that had no displeasure in it. 
" Why, stay for ever, my good soul.” 

“ For ever, sir ! ” Mrs. Lumley could not believe in her own good 
fortune. ” Your honour means to stay with us for ever ? ” 

” Could I do better ? ” 

He waved his hand towards the window of the sitting-room which 
was open on an orchard all rosy with blossom. A troop of little black 
pigs grunted and squealed in the grass, which lay under a shower of the 
blossom. Stocks and gillyflowers in great scented clumps grew under 
the window, and the air was spicy with their smell. 

“ Could I do better ? St. James’s has nothing to ^ow like 
this.” 

It was the first suggestion he had made that he was a man of fashion, 
though Mrs. Lumley, with her memories of the Alvanleys and their fine 
friends, had never doubted it. 
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" Ah but, sir," she said, “ the winter will come and 'twill not be 'so 
pretty. Your honour will go back to town then.” 

" Not I. I am sick of the town. I want the simplicities of life. 
There will be beauties in winter — ^a sky of rose and lilac over there 
beyond the Alvanleys’ chimney-stacks and a flight of crows upon it. 
And the brooks cutting channels in the roads when the wet weather 
comes, and shouting and singing as they run. And all the world charmed 
to stillness in a frost. And the old church over there huddled under 
its mantle of snow. Tliere is nothing like the tossing of trees in a gale 
to rock a child, or a man for the matter of that, asleep." 

Mrs. Lumley looked at him wondetingly. 

" I’d have taken your honour for a countryman to hear you 
speak.” 

He laughed and flushed a little. 

" *Tis the townsman loves the country best,” he said. “ Your 
countryman only knows that the mire is on his boots, however fine 
the sky.” 

That night he walked into the inn kitchen and sat down on the 
settle by the fire, within the shelter of the great screen of oak, so 
delicately poised that a child's little finger might move it. 

The Spotted Lamb was a pleasant place, full of bowery rooms and 
little intricate passages. But no room in it was as pleasant as the 
kitchen, that great apartment lined with oak, which contained many 
cupboards, its table and benches of oak blackened and polished with 
age, its deep windows full of flowering plants, and its magnificent hearth 
with the seats either side the logs. A maze of little cupboards was in 
the walls of it, and about it many hooks to receive riding-whips and 
spurs and bridles, and such matters. 

Mr. Jones made friends with the merry party, and paid for many 
drinks. Mrs. Lumley could make you a tankard of spiced ale with 
an apple bobbing in it with any woman, and the spiced ale went round 
many times. He joined in the chorus of " The Jolly Farmer's Boy ” 
as though he had been a countryman bom, and never went wrong in 
the words or the tune, and be gave Tom Spendlove who sang it a gold 
guinea. 

He was voted the best of good company, and shook hands with 
every man as they departed in good time. 

But there was one, a sullen fellow, Dick Stone of Redstreak Farm, 
whose face did much to spoil the gaiety ; and although he drank of 
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the s{)iced ale Mr. Jones paid for, he did it as though he was drinking 
poison. 

Mr. Jones commented on it next day to Mrs. Lumley. 

'* He has been ever so,” the good woman said, ” since his wife 
Margery died. She was Margery Dinsdale, a sweet, pretty creature. 
But her heart wasn't in the marriage ; 'twas given to another ; and 
they say Dick Stone knew as how he’d been cheated of her love. 1 
remember Dick Stone merry. But Margery died when Dolly was bom 
ard he’s been a glum man ever since." 

” How was it that she didn’t love him ? ” asked Mr. Jones, who was 
r.v'^r niterested in the country tales and could not have enough of 
1 - 

” W* 11, sir, ’twas that good-for-naught Jack Trelawney that won 
the m'* 'fi’s heart. You’ll have heard of him perhaps in the town. They 
•. i; lie's greatly talked of and that the Prince can’t live without him 
r rl is ii.e finest of gentlemen — that was poor Susan Tfelawney’s child, 
'"wor S.i.-.an, she was a harmless woman, and knew a deal about herbs 
' :iKh-like ; and was downright set on the child, as though she had 
to .ake up to him for giving him no father. A handsome, proud boy, 
and none of us wondered when Squire Alvanley, after he had buried 

■ ;er Hugh, took Susan’s child to rear him as a gentleman.” 

” If he had had his rights,” said Mr. Jones gloomily, " he could 
ha%c‘ lived at the Place as the Alvanleys did, an honest country* 
geni;. man’s life. ’Twas a late atonement of the squire’s.” 

'■ Your honour has heard the story ? ” 

" A man can’t be long at Rosegarland without hearing of the 
Alvanleys and the last of them, who is bottle-holder to the Prince, 
and has no name, although the town cuts its coat by his and fears his 
frown more then God Almighty’s. . A poor thing to have come to — 
the arbiter of fashion, the oracle of assembly-rooms, the autocratic 
ruler of petticoats and periwigs. A thing that carries a clouded cane 
and smells of essences, whose campaigns are on carpets, who knows 
more of wax lights than of stars. A poor, pinchbeck image of a man. 
The Alvanleys were soldiers and sailors and statesmen.” 

” They say he is brave and good-hearted,” Mrs. Lumley said, 
wondering at Mr. Jones’s heat. " And the Prince loves him.” 

” He has a few foolish feats to his name. He rode his horse, poor 
beast, up the steps of his father’s town-house, and leaped him from a 
window over a coachful of ladies. He walked to Jerusalem for a wager 
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and played ball against the walls. Fine doings surely. As for the 
Prince, why, if it comes to that. Jack is no worse than his master, but 
rather better. His love is a poor thing, that no man, or woman either, 
is much the better of." 

" Why, that is true,” said Mrs. 'Lumley, thinking on the Princess, 
who, if she was light, had been ill-treated. 

" The grass grows up to the windows of the Place," Mr. Jones went 
on with the same gloomy air. " The peacocks are dead that used to 
scream on its terraces ; the basin where the goldfish swam is broken 
and the water dried up. The gardens are a wilderness ; the rooms 
moulder to decay. A goddess lies on her face by the steps of the 
hall door." 

" You have seen the Place ? ” 

" I went there yesterday ; the old chimne3rs between the fresh 
green of the trees made me curious. And so this ill-fated brat of the 
Alvanleys broke a sweet countrymaid’s heart ? ” 

" He forgot that ever he’d broken a sixpence with her when Squire 
Alvanley, being childless, remembered Susan Trelawney’s son. 'Twas 
no worse than that, your honour ! " 

" And Margery’s child Uved ? " 

" As good and bonny a maid as any in the country. Many lads go 
courting at Redstreak Farm for all that Dick Stone’s not such good 
company.” 

A few days later Mr. Jones came back from one of his long solitary 
walks, and entered the kitchen of The Spotted Lamb with so blithe a 
step that Mrs. Lumley, who was making cowslip wine, looked up at 
him in wonder. 

" Your honour has liked the walk ? " she said. 

“ It is a land of apples and roses,” he answered ; " and I have 
drunk milk from the hands of Hebe herself. I should be a sour fellow 
to complain." 

" Your honour looks well on it. Ten years have rolled off your 
age since the day the Flying Mercury left your honour at my 
door.” 

" Why, I have been bathing my face in May dew. How old would 
you take me to be, Mrs. Lumley ? Fifty ? Forty-five ? Forty ? — 
I am no more than forty, and I feel young enough for bridegroom to a 
girl of eighteen. Your air does wonders. The Wells would be deserted 
if the fine folks only knew." 
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Alter that he would break into snatches of song as he moved about 
the house that brought a smile to Mrs. Lumley's lips, for she had grown 
fond of her lodger. 

Dolly's neck is white as curds. 

With a golden freckle or two ; 

Dolly's voice is like the birds 
In the pastures, in the dew ; 

Dolly laughs with Prue and Phyllis, 

And her laugh's a shower of lilies. 

" Lord, what a pretty song, sir," she said once, " and your honour’s 
self has a voice like a bird's. You sing as if your heart was in it.” 

" The song was made,” said Mr. Jones, " on a milkmaid that was 
the sweetest thing the songmaker had ever seen. She was taking 
butter from a chum, and her arms were stripped high above her elbows, 
and they were white as the milk. She had a head of black curls with 
a thought of a pansy in their jet ; her eyes, too, were black, but her 
face was milk and roses ; she had two dimples — what would not a 
woman of fashion have given for them ? — and a round white chin ; 
and she wore a pink wrapper ; and because the day was hot she had 
left her neck bare — the sweetest neck. She made the man think on 
his old love, but she was his old love's daughter ; and he loved her, 
as he had loved her mother, at first sight. 

Pink is Dolly's only wear ; 

Dolly's eyes are black as sloes : 

Dolly's always fresh and fair 
From her top-knot to her toes/' 

He broke again into the cheerful singing. 

” The song might have been made on Dolly Stone of Redstreak 
Farm,” said Mrs. Lumley. “ But, lord, 'tis fitter for a lad to make 
than a man who had wooed the girl's mother. 'Twould be foolishness 
in a man of his age.” 

" Lads don’t know how to love,” said Mr. Jones, frowning. " They 
are in love with their own image, like the golden Hyadnthus. It takes 
an older man to love.” 

He went away then and sang no more for the day. But the nesct 
day he was singing again ; and presently, coming in on Mrs. Lumley as 
she was making a candy of May-blossom, he nearly made the good 
woman drop her pan with its fragrant contents, so surprised was she 
at the fineness of his appearance. 
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He was dressed in pearl-grey silk, with lace ru£9es and Jewelled 
buttons ; he had silk stockings and shoes with red heels to them ; and 
his three-cornered hat was worn rakishly. Nor did his clothes look 
too gay for his years, for some magic of the sweet country had wrought 
a subtle alteration in the man. 

The crow's-feet had passed away from his eyes and they were bright, 
as though he had washed them in euphrasy. His cheeks, which had 
had the stain of wine in them, had grown clear since he had lived plainly. 
His face and figure and gait had become tonic, braced-up, as though 
he had found a fountain of youth in these wilds and had drunk deep 
of it. 

“ Well I " 

He smiled at the good woman's open-mouthed admiration. 

" You are like a bridegroom, sir." 

" Well, who knows but that I mav be one before the summer is 
out ? " 

He went off twirling his cane and singing ; and the same song was 
on his lips perpetually in the weeks that followed, while the sweet 
spring turned round to summer. 

Dolly dabbles fingers brown 
In the whitest milk that flows ; 

Dolly wears a rosy gown» 

Smells of roses as she goes. 

It was always Dolly : always and for ever Dolly. 

It was not long before the gossip of the village came to Mrs. Lumley, 
and she knew that the Dolly of the song was the Dolly of Redstreak 
Farm. It seemed that Mr. Jones had made friends with glum Dick 
Stone, who was weU pleased that his daughter should marry a gentleman. 
And about the girl herself no one seemed to know. Young Oliver 
Buckenham of Meadowsweet Farm had been courting her before Mr. 
Jones came ; but now they had quarrelled, and no one thought it 
strange that she should have thrown over Oliver for her splendid new 
lover, although he was middle-aged. 

And for the matter of that he grew younger every day, although 
he could not hope to have the smooth cheek and thick yellow hair of 
a lad like Oliver. Yet Oliver grew old while his fortunate rival grew 
young, and sang no more to his team of horses nor as he mowed the 
hay ; and people hardly knew him for the same merry fellow who had 
been as blithe as the lark. 
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One day when Mr. Jones was absent, as he usually was the greater 
part of the day, two gentlemen rode up to The Spotted Lamb and asked 
if such a one, describing him, had lodgings in the village. 

" It will be Mr. Jones,” said Mrs. Lumley. " If 3rour honours 
would be pleased to wait. He generally returns about this hour.” 

The gentlemen gave their horses to be fed and watered, and while 
they waited for Mr. Jones they ordered and consumed a meal of Mrs. 
Lumley’s cold roast beef and fresh garden salad, with home-brewed 
ale ; and were so free with their money and so finely dressed and had 
such a way with the serving-maids of the house that the good woman 
set them down in her mind as highwaymen. Of course that would 
explain the mystery about Mr. Jones and why a retired place like 
Rosegarland was best suited to him. But she was grieved to think 
that it was so ; for however gallant highwa3nnen might be and adored 
by the girls, they were meat for the gallows if they were caught. 

When Mr. Jones came in suddenly upon them, his eyes flashed, 
and the old gloom fell upon his face, and when they cried out, laughing, 
that at last they had run him to earth he fell to swearing at them, so 
that Mrs. Lumley shut the door hastily, for Mr. Jones had been so 
gentle in speech that she had sometimes doubted that he was a man 
of fashion ; and his new violence troubled her. 

For more than two hours there was the sound of much argument 
from the parlour, and Mrs. Lumley learned, because there was a cup- 
board in her store-closet adjoining where the wall was thin, that they 
were trying to prevail upon Mr. Jones to go with them, urging upon 
him that some one, whose name she could not catch, was inconsolable 
without him. But to that Mr. Jones answered bitterly that that person 
had no loyalty to any one except in so far as he or she ministered to his 
pleasures. Moreover, that he was tired of that person's insolence, 
being a better man than he ; that he had loved him once but loved 
him no longer ; and finally that he would never return. And the same 
he asserted with a round oath and a blow of his clenched fist on the 
table that made Mrs. Lumley jump at the other side of the partition. 

The two gentlemen rode away at sundown, calling back to Mr. 
Jones, who stood bareheaded in the road to see them go, that he would 
soon tire of his stay in Arcady and come back to town. He was gloomy 
for that evening, but the next day he was as merry as ever, and for 
many da3rs following. 

His clothes had come down from town, many chests of them, by 
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the coach ; and he hardly ever seemed to wear the same suit two days 
running. His attire was the delight and admiration of the village, and 
Mrs. Lumley never saw him but with uplifted eyes and hands of 
admiration. 

One day as be passed out he paused and asked her if she remembered 
what she had said about the song of Dolly and him that made it, and 
how it was fitter for a lad than a mature man. 

" Do you think still,” he asked, ” that she would prefer a rustic 
lad in homespuns, with hay in his hair and smelling of his occupation, 
before a town gallant.” 

“ Why, it would depend, sir, on whether she had a true heart,” 
said Mrs. Lumley simply. 

” Might not her heart be true to the gallant as well ? ” he asked, 
and then went out without waiting for an answer. 

Being a lover, he was a creature of whims and moods ; and the 
evening following he came in with a dejected air, and put his hand on 
Mrs. Lumley's shoulder. 

” You were right,” said he, " when you said that the clock of Time 
could never be turned backward. If I could make a bargain to seU 
my soul to get my youth back, I would do it.” 

" Don’t say such things, sir,” pleaded Mrs. Lumley, almost tear- 
fully. ” As for talking about the clock of Time, that I never did ; 1 
leave such things to my betters." 

It was now the time when the wild roses hung all the hedgerows, 
and the faint sweet scent of them was like wine in the air. The honey- 
suckle, too, was out, golden as honey and as sweet ; and the rank 
sweetness of the elder-blossom was everywhere. The hay lay new in 
the meadows and the corncrake was silent at last in the moonlit nights. 
The time of the nightingale was over ; and soon the year would be 
sober and would carry the air of a matron, although ^e was now in 
the flush of youth. 

And Mr. Jones had the air of a triumphing lover. He and Dolly 
were to be made man and wife in July ; and every one seemed to have 
forgotten Oliver Buckenham except Mrs. Lumley, who had a com- 
passionate heart, and had come on the lad, face downwards in the 
honeyed swathes of the hay, one day as she took the short-cut by 
Wood-End to the village of Farley. 

" Shall we have a hauling home of the bride to The Spotted Lamb, 
your honour ? ” she asked of Mr. Jones. 
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He went with his head so much in the air those da3rs that it might 
well be he had thought of nothing so practical as the roof that was to 
cover himself and his bride. But he had thought of it, and a fine 
sensation there was when it was known that Alvanley Place had come 
into his hands, and was to be made ready for Dick Stone’s daughter. 
Many people, though they had liked pretty Dolly, thought it little 
short of a scandal that she was to sit in old Madam Alvanley’s seat. 

There were others who said that Dick Stone had got more Joy of 
the marriage than his daughter, and that pretty Dolly's roses were 
withering. But if it was so her infatuated lover saw nothing of it. 

Dolly's mouth is filled with pearls. 

Damask roses on her cheek ; 

'Mid her dimples and her curls 
Love himself plays hide-and-seek. 

The song of Dolly was for ever on his lips ; but Mrs. Lumley smiled 
no longer. She had never known good to come of such unequal 
marriages, and the memory of Oliver Buckenham's attitude, as though 
he lay on the rack, troubled her. 

One morning in the dews and scents of the hour before dawn she 
heard a horse clatter furiously through the village. 

" It will be Mrs. Stiles at the Leas,” she said to herself, " and John 
Stiles is riding for the midwife. I pray the poor soul may not be mortal 
bad ; he rode at such a rate.” 

But it was not Mrs. Stiles, for John Stiles was in for his beer next 
morning and reported his wife still up and doing. 

Mr. Jones went off as usual about half an hour before noon, " walk- 
ing on air ” said the gossips, who leant through the door of The Spotted 
Lamb to look after him. 

About twelve o’clock there was another sensation, for a magnificent 
coach with postilions and footmen drove up to The Spotted Lamb ; 
and the postilions and footmen and coachman all had powdered heads, 
and were dressed in liveries of gold and scarlet, fine enough for a duke 
or the Lord Mayor of London. 

One gentleman rode in the coach. He wore no powder, but his 
head of curls fell about his handsome fleshy face ; and his clothes were 
even finer than Mr. Jones had made them used to at The Spotted Lamb. 

Mrs. Lumley went out all curtseys to the ride of the coach. The 
gentleman asked for Mr. Jones and was told he was out ,* he then asked 
if he might have a private sitting-room to await his return. 
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The Spotted Lamb, and indeed the village for the matter of that, 
was all in a flutter. The servants who came with the coach soon told 
the name of their master. Mrs. Lumley was quite overcome, and vowed 
that nothing would induce her to enter the parlour where he waited, 
because she would surely faint on approaching him. 

So she had hartshorn to her nose, and in the safe hiding-place of 
her store-closet lay back in a chair, listening to the impatient pacing 
to and fro of those august feet. 

At last word was brought to her that Mr. Jones was returning. 

She hastened out as fast as her trembling feet would carry her to 
warn him of who awaited him. But he passed her by without a word. 
What had come to him ? The good woman could have screamed 
outright at his face that put even her news out of her head. 

It was fallen in a mass of haggard lines and shadows. If ever 
despair sat on a face it sat there. Although he would not wait for her 
to sp>eak he walked slowly and heavily. His white silk coat was stained 
as though he had lain with it in the grass before the dews were dried. 
The lace at his wrists was torn, and dangled in a few shreds. Blood 
trickled down his chin where he had bitten his lip through. 

'* Lord love your honour, what has happened to you ? *’ she cried, 
mother-tenderness awake in her heart. 

He went on as though he had not heard her and passed within the 
parlour whence so often she had heard the song of Dolly. 

The door closed slowly. She heard the shout inside : 

" Why, Jack, I have come for you ! ” 

Then the door closed. 

She flew to the store-closet and laid her ear to the wall, where a 
day or two before she had discovered a tiny hole from which a knot 
of wood had fallen out. 

" I spoke in anger, but now I withdraw it. Dear Jack, the wine 
is sour without you. There is no one to set the table in a room. 
Almack’s is deserted. The pretty women are inconsolable. Come 
back with me to the town. You look as though you were tired of your 
country whim." 

" I will go where you like." Mr. Jones’s voice had the strangest 
sound of suffering. " Only let me make a hasty toilet ; I am not fit 
to be seen with your Highness.” 

" You won’t escape me again ? — then 1 shall let you go. Upon 
my honour. Jack, I was deucedly sorry I said it. I can’t make excuses 
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even to you, though I love you, man. It shall not occur again, I 
promise you on the word of a prince." 

" I had forgotten it, I assure your Highness.” 

The voice of utmost dejection brought the tears to Mrs. Lumley's 
kind eyes. 

An hour later the splendid coach was again at the door of The 
Spotted Lamb. Mr. Jones had clad himself in the sober fineness of 
his early days. The blood was washed from his lip. He looked no 
worse now than care-worn and old. 

Mrs. Lumley was in tears. Mr. Jones was coming back no more. 
A man would be sent to fetch away his belongings. He had left more 
gold on the table than would pay for a year’s lodging, and Mrs. Lumley 
did not care to take it up. 

Just at the last he paused in the narrow inn passage where the 
Great Person preceded him, and turned aside into the little brown 
parlour. There had been stocks and gillyflowers when he came : there 
were now Mary-lilies and the last of the roses. A sheaf of lilies in the 
brown room was sharp as the flash of an angel’s sword. 

" After all,” he said, ” you were wise, you kind soul. She chose 
the lad and rode with him at daybreak. Good-bye I ” 

He kissed her cheek and was gone. Coach and horses, coachman, 
footmen, postilions were gone, like a fairy-tale, into a cloud of dust. 
The crowd of villagers, who had stood about in an awe-struck gaping, 
might well believe that those tremendous events had happened to 
Rosegarland only in a dream. 




THE MEETING IN THE UBRABY 

Katheunx Ttman 

T he Library was little frequented except by the curious. It was 
rather inaccessible for those who would consult its learning, 
out-of-the-way, with slums grown up about it. For the mere 
idler it had no interest at all : the newest book its shelves held was 
two hundred years old. 

The Librarian had something of a sinecure. This hot sununer 
afternoon the garden invited him. The Library overlooked the Deanery 
garden, and the Librarian used to walk there sometimes in his slackest 
hours with the Dean’s daughter. It might be said that his hours were 
always slack. They were short too, for the Library closed at dusk. 
No provision for reading by artificial light had ever been made there. 

This day of June the Librarian came in hastily. The walk had 
taken more time than he knew and he was to dine at the Deanery at 
eight o’clock. He had to go home and dress first. The golden pollen 
of the lilies between which he had been walking with the Dean's 
daughter was on his coat. He dismissed the porter, went into the 
Library, locked up his desk, whistling in a glad, quick way, something 
after the manner of the blackbird in the cedar outside, took the great 
bunch of keys, locked the Library door behind him, and went home. 

He had not noticed in one of the recesses a young man asleep with 
his head upon his arms, his arms upon a table in the window over- 
looking the garden. 

The green twilight came after the rose and violet. The evening 
star shone out in the green and the yoimg moon came after. Lights 
sprang up in the Deanery house across the garden. The birds went 
to sleep and the scent of the lilies grew stronger in the dew ; for the 
country was close at hand and the dews yet drenched the Deanery 
garden as though it were a meadow. 

The scent of lilies was strong as a narcotic. Humphrey Brandon’s 
head fell sidewa3rs in his sleep, revealing his face. It was a fair, hand- 
some face and a good one, although the mouth, sweet as it was, lacked 
firmness. The forehead, white above its line of sunburn, wore a frown. 

ao6 
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A name broke from his Kps, *‘ AmaiylKs *' ; another name, ** Margaret.*’ 
The frown grew deeper, a look of padn scored the young handsome face 
in its sleep. 

Master Humphrey Brandon had been sleeping ill of late, or his 
slumbers had not now been so profound in spite of his hard piUow and 
the evident uneasiness of his thoughts. 

He had come into the Library on his way back from a garden-party 
where he had had an exquisite hour with AmarylKs. Only six weeks 
before her disturbing presence had troubled his Kfe — ^a gay, enchanting, 
bewildering presence. He and AmarylKs had strayed away from the 
rest of the company by a pond, had fed the ducks, and afterwards 
rowed in a crazy boat among the water-KKes. How Amaryllis had 
laughed 1 She had taken oft her hat — an airy pink thing wreathed 
with roses — and had pinned a white and golden water-lily here and 
there among the roses. Her golden-brown curls clustering about her 
small head were as aUuring as a baby's. Her violet eyes under dark 
lashes ; her pert Uttle white nose and firm white chin ; the red Ups 
innocently smiUng over Uttle perfect teeth ; the milk-white throat 
above the falUng lace coUar : aU these beauties had so bewitched him 
that he had forgotten Margaret. 

Once away from Amaryllis he had remembered. And it was not 
the first time he had forgotten ; not the first time by many that he 
had remembered. 

Margaret was the fair saint of his boyish dreams. She was six 
years his senior, and she had meant to him all of calm and rest and 
soothing the world possessed. She had been something of a reUgion 
to him. 

They were not declared lovers, but Humphrey Brandon had always 
been sure that one day he would a$k his saint to become mere woman 
for him and that she would stoop into his arms. Then had come— 
Amaryllis. He knew that if he should go to Margaret and teU her 
about AmarylKs she would bless him as she had always blessed him, 
and would bid him bring the girl to her that she might love her as weU. 

But though he had no fear on that score, yet he was not sure that 
he wanted to go to Margaret with his tale. Just now he was bewitched, 
bedeviUed, when AmarylKs came in view. The hem of her musKn 
skirt, the point of her Uttle high-heeled shoe, were things to faU down 
before. He had hardly ever looked lower than Margaret's eyes, those 
true eyes, with immortal Ughts steady in them. 
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He wanted Amaryllis, and yet he was quite sure that his eternal 
need would be for Margaret. 

Perhaps if he gave his passion for Amaryllis the rein it would fall 
as dead as scattered rose-petak in a little while and his heart would 
return to Margaret, if indeed it had ever strayed from her. 

Such thoughts and trouble at his own frailty had kept him awake 
of nights. He was not of the stuff of which sinners are made. He 
could not palter with his conscience light-heartedly. 

If he waited — the hurt to Amaryllis would be nothing. He had 
heard her laugh with a new lover before he was out of hearing. It was 
perhaps her gay indifference, her light, sweet, untouched coldness of 
nature which made her charm for him. She was as virginal as a rose- 
bud and as lovely. Certainly Amaryllis would not suffer. 

A hundred times he made up hb mind to drift with the tide, a 
hundred times unmade it. That last laugh of Amaryllis had flung 
him into torments of jealousy this afternoon. But he would not turn 
back. He was on his way to Margaret. Only first he must rest and 
grow calm, for her tender, faithful eyes would discover the traces of 
recent conflict on his face. And where could a better place be found 
to rest than the Dbrary ? So he had turned in there and fallen asleep, 
worn out by sleeplessness and emotion, lulled by the fragrance of 
the lilies and the warmth of the drowsy air, full of the humming of 
innumerable bees. 

He awoke cold, with the dews from the garden upon his hair, and 
in a sleepy bewilderment. The moon was gone now ; and there was 
only a dusky fragrance, sown with a million stars, outside the open 
window. The place had been in darkness but for a faint light, a light 
that wavered hither and thither. 

He rose stiffly and looked beyond the recess. There was a figure 
holding a candle in its hand going from shelf to shelf, taking out a book 
and replacing it. 

While he looked, the figure turned its head and lifted the candle 
high to see him the better. 

What an odd figure it was I It was that of a man about sixty, 
dressed in clerical garb of an ancient cut with white bands, and wearing 
on its head a bagwig. Humphrey Brandon stared. The strange 
person looked at him with a piercing gaze from cavernous eyes. The 
face was ivory pale and was furrowed with the track of storms. Bitter- 
ness and desolation were in its expression. 

" So you have awakened, sir," the visitor said grimly. 
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" I don’t know how I came to fall asleep." answered Humphrey 
Brandon apologetically. " I suppose you are — the Dean ? ” 

" I am the Dean," the other replied. 

" I must have slept some time." Humphrey Brandon looked at 
his watch. *' By Jove 1 half-past twelve 1 It was only half-past six 
when 1 came in. How did 1 come to do it ? 1 was on my way to 
keep — an appointment.” 

" With Amaryllis or with Margaret ? " 

Humphrey Brandon stared at the sardonic face. 

" How do you know ? " he began, stammering. 

" I am no wizard,” the other replied. " You talked in your sleep. 
Amaryllis — Margaret : no scale could have balanced them more 
evenly." The hue of guilt crept into Humphrey Brandon’s face. His 
lashes, dark and curling like a girl’s, fell on his cheeks. 

" You are a coxcomb," said the old man severely, putting down 
the candle in its old-fashioned candlestick on the Librarian's desk. 

Some wild impulse to make confession and ask counsel came over 
the young man. He flung himself with a reckless air into one of the 
worn leather-covered chairs. " Perhaps I am," he said humbly. 
" Anyhow, Mr. Dean, you are ghostly — and I need ghostly counsel." 
The Dean snuffed the candle with a whimsical smile on his full lips. 
" It is j"our duty to help erring mortals. Will you not take the chair 
opposite to mine and listen to me ? " 

The Dean took the chair and dropped his cheek upon his hand. 
'The bag-wig fell either side his face. Humphrey Brandon stared at 
him. Who was it he was like as he sat so ? Some baffling memory 
played about the young man’s mind and eluded him. He forgot it 
then, fascinated by the eyes in their cavernous hollows. They were 
burning as though they needed the slaking of tears. The face was the 
face of one deeply unhappy. 

It was easier to pour out the tale of his vacillation to such a face. 
When he had finished there was a pause. Then the man opposite him 
sighed so hollowly that the young man started. 

" I said you were a coxcomb," said the Dean, “ but you are only 
a fool. You must go back to Margaret. Not for all the Amaryllises in 
the world would you break Margaret’s heart. And you would break 
it, though she might live for twenty years after it was broken and show 
you always a smiling face. There are such women.” 

Humphrey Brandon, a creature of impulses, sprang to his feet, 
would have taken the Dean’s hand if it had not been hidden some* 
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where in the folds of the gown, and cried out that the Dean was right : 
he would return to Margaret, and see Amaryllis no more till Margaret 
was his wife. 

“ It was fortunate I met you, sir," he said. " While I slept my 
soul was tossed about on a rack of pain. Dreams are heavy things." 

" Do I not know them ? " replied the Dean. " Dreams, aye, and 
wakings. Over in yonder Deanery I have had such pangs as you could 
not dream of. There was a night when the torchlights burned in the 
church." He seemed as though he would have said more, but he 
broke off abruptly. 

" Let me at least thank you," said the lad. 

" If I have saved another soul from a crime like my own. . . 
Again the voice died off in a hollow sighing. 

" WeU, I shall be sapng good-night, or rather good-moming," said 
the younger man, abashed, as though he looked on some suffering he 
had no right to see. 

" Why, we are locked in,” he said in surprise after trying the door. 
" But you have the key, Mr. Dean ? ” 

" I have no key. You must wait till the Librarian comes in the 
morning." 

" But you ? You were locked in with me. How careless the 
Librarian must be.” 

" I am often here through the hours of the night.” 

" Ah, well, I shall go the garden way. I can drop from the window 
and scale the gates. See, it is morning. How the sky trembles ! ” 

All of a sudden he thought that the Library with its ancient books 
smelt mouldily ; it was the air of graves and charnel-houses. The 
east indeed was trembling like a multitude of wings. A bird called 
from the cedar and was answered by a drowsy twittering. He touched 
an ivy leaf and his hand was wet with dew. He could see the lilies 
glimmering in the dark of the garden. Their smell came sharp and 
fresh. He was going to Margaret, and he felt as though this were his 
wedding morning. 

With his hand on the sill, in act to drop, he turned his face to say 
good-bye. But what had happened to the Dean ? He was standing 
as he had seen him first with the candle in his hand. But surely he 
was fading, fading into mists and dreams. A mere grey outline of a 
figure was there now, with only the eyes of it alive. As he stood 
staring they too went out and the Library was in darkness. 
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A NURSERY TEA 

T he driver of the rakish yellow dog-cart, hired from The Bluntell 
Arms, a white-faced tavern opposite the railway terminus 
four miles away, pulled up the lean-barrelled chestnut mare 
at a sign from the passenger, and touched the brim of his dusty bowler 
hat as the gentleman got down at the park gates of Fawncourt. The 
lodge-keeper’s wife came out, wiping the soap-suds from her wrinkled 
hands, and opened the great wrought-iron gates for the visitor, and he 
passed in under the shield of the three wyvems rampant, and the cross 
crosslets, and the proud motto. Sic fidetn ieneo. He saw the gilding was 
tarnished and the metal rusted, and that one of the weather-stained 
limestone wyverns on the gate pillairs had lost a leg, and he had a 
disgusted eye for the newly-washed garments of both sexes hung im- 
blushingly to dry upon the rhododendrons as he threw the lodge-woman 
a shilling and walked rapidly into the avenue. 

The park was rough and wild, and full of ancient, rugged oaks and 
beeches, the gardens were a sweet wilderness of autumn roses and tall 
white lilies within rankly-flourishing box borders. And then came the 
house — a Tudor building of ancient red brick, faced with creamy stone, 
standing on fair uncut lawns, drowsing in the rich black shadows flung 
by ancient cedars and giant yews. 

The gentleman — a personable figure of a man — tall, lean, square- 
shouldered, and fashionably dressed — mounted the two wide steps 
shadowed by the double-columned portico, and would have rung the 
bell or plied the heavy copper knocker, but that he perceived in time 
the door was ajar. He pushed it with his stick and went into a 
vestibule paved with black and white Italian marble. A long oaken 
bench, dark with time, ran along the wall, dust obscured its polish at 
either end, in the middle was a clean patch. Here rested a man's hat, 
a sunburnt straw with a soiled London University ribbon. A hunting- 
crop, badly used, lay on the floor. And clumping boot-soles caune 
clattering dovnastairs. The cold blue eyes lifted as the door in the 
screen swung open and calmly inspected the face of the newcomer, 
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a short, weather-beaten man of forty-five in a well-wom Norfolk suit 
of grey tweed. 

“ This is not yours, I think ? ” The voice was cultivated and rather 
musical, the tone languid and chill. 

The short man picked up his old hunting-crop and put on the 
scorched hat. Then he looked at his watch, a handsome gold chrono- 
meter attached to a shabby strap, and clacked his tongue against his 
palate, and slipped the watch back into his pocket, and was going out 
into the fragrant sunshine when a question from the other stopped 
him. 

'* Are you Mr. Fladwheat's agent ? " 

“ I am — not,” said the short man in tweeds shortly. 

” You don’t happen to belong to the Estate Office at W ? '* 

No.” 

" Pardon me. Not by any chance a representative of the County 
Chronicle — are you ? " 

'' Not by any chance.” 

'' Then,” persisted the tall, well-dressed gentleman with the thin 
lips and cold blue eyes, " if I may venture upon another question. 
What were you doing upstairs ? ” 

The short man in tweeds was plainly annoyed. His weather- 
beaten face grew red as he turned upon the persistent stranger. 

"You want to know what I was doing upstairs ? Visiting an old 
patient.” 

" Indeed. Then — you are — I presume you are — the medical 
practitioner who succeeded to old Dr. Carberry’s practice ” 

" Fifteen years ago. Sir Wilfrid.” 

The tall, thin gentleman frowned. 

" A man who wants to preserve an incognito ought not to be the 
image of his father,” said the Doctor coolly. ” I met the late Baronet 
— ^in my business capacity — twelve years ago. He had run down with 
some friends for the shooting — an attack of rheumatic gout ” 

” My father was a chronic sufferer from rheiunatic gout in his later 
years,” said the late Baronet's successor. " It touched his heart 
towards the end. He let the old place get into a devil of a state,” he 
commented in a low, absent voice. “ And the people who have rented 
it for shooting have made bad worse. And, now ” 

*• And now it is on the market,” said the Doctor raspingly. 

*' Continuing the realisation of my — my — of my late father's estate," 
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said the other, sweeping liis cold eyes back from the sunny world out* 
doors to the wall immediately above the Doctor's head. " Messrs. 
Bewis and Moseley will sell the property for me at Tokenhouse>}rard on 
Saturday next at twelve. The reserve price of the mansion-house, 
gardens, and park-land is seventeen thousand. So, Doctor, if you 
contemplate an investment ” He shrugged in infinite contempt. 

“ I’m a poor man," the Doctor flashed back, " but if I had the 
money I would buy Fawncourt to-morrow. Not to save it from the 
creditors." Sir Wilfrid Bluntell, drawing diagrams on the dusty pave- 
ment with the end of his slim umbrella, raised his eyebrows interroga- 
tively, still p>erusing the wail above the Doctor’s head. " Not for my 
own sake — what are historic bricks and ancient acres and three- 
hundred-year-old oaks to me ? Not for my wife’s sake — I’m a con- 
firmed bachelor — but for hers." He jerked his worn hunting-crop 
towards the heavy beams and ancient mouldings of the ceiling. 

" Might one be permitted to ask who she is ? " said the Baronet's 
smooth voice. 

“ She is my patient," said the Doctor shortly. " You know her 
— or you have good reason to 1 And her name is Hannah Brown." 

Sir Wilfrid’s cold blue eyes dropped from the wall above his head 
and questioned him. " Hannah Brown. . . . Do you mean Nurse 
Brown ? . . . Nurse Brown I . . . Why ... I thought she ... I 
supposed she was dead, like Hurst, the butler, and all the other old 
people. Alive I . . . By Jove I she must be a hundred if she’s a day." 

“ As a fact, she is ninety," said the Doctor. 

Sir Wilfrid went on without bearing. " She was laundry-maid in 
my grandfather’s time, she nursed my father, he was always ' Master 
Reginald ’ to her, the pattern-boy held up to us ” — ^he grinned a little. 
“ She was head nurse when we-*when we were kids. Nurse Hannah 
Brown — Nurse Brown.” His face was creased into quite a boyish 
smile. His cold eyes had a twinkle. " How I used to worry her — up 

to all kinds of mischief, and dragging Gerry ’’ He broke ofi. 

" What you tell me is very interesting,” he added nonchalantly. " 1 
must go up and see the old lady before I leave. Frankly, I ran down 
to look over the old house before the sale ; there are several bits of 
rare old china and carved oak presses which would fetch rattling prices 
at Christie’s. As for books — the library was a desert in my time, with 
Spectators for palm-trees and Malory’s King Arthur — the one well not 
bcackiah. Do you happen to know ” 
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" I happen to know one thing/' said the Doctor stiffly, *' and that 
concerns my patient." 

" Nothing much the matter there, I hope ? ” said Sir Wilfrid. 

" Old age," blurted out the Doctor with resentful eyes, gleaming 
through his spectacles, " and poverty and semi-starvation. Will you 
understand what I mean to convey. Sir Wilfrid Bluntell, or do you 
mean to play a comedy of ignorance with me ? Since Sir Reginald 
left Fawncourt fifteen years ago, with glib promises and kind words, 
and hearty handshakes, and all the pinchbeck trash that she has 
always taken for pure gold, not a penny of her poor pension of ^30, 
once her yearly wage, has ever been paid. But for charity, sir — 
charity — she would have died of want, and so I tell you to your face I " 

" Your method of communicating the intelligence is offensive,” 
said Sir Wilfrid, " but I give you credit for meaning well. As to Nurse 
Brown, I should have thought that in her seventy-four years of service 
she would have managed to save, to put by, to accumulate a consider- 
able provision " 

The Doctor was foaming now. He gesticulated wildly with the 
hand that held his hunting-crop, and his small angry eyes snapped 
sparks. " So she had. Aye, aye I ‘ Saved,' ' put by,' ' accumulated ' 
some £700. Hurst— old Hurst, the butler — made her buy Consols — 
she'd be getting some £21 the year — enough to keep body and soul 
together — Just — her pension being forgotten by the family.” 

" WeU ? " 

" Well 1 ” The Doctor was now at white heat. " What else could 
one expect ? Mind, she never uttered one complaint — I wormed the 
story out of her, inch by inch. The year before Sir Reginald died, 
down comes Mr. Gerald Bluntell ” 

" My brother Gerald ? " 

" Yes. By the Lord 1 and proud would I be if he was mine. She 
cried for joy when he came to pay her a visit in the old nursery in the 
east wing mere, and asked her to make him tea — in the same little 
old brown teapot he remembered. Boyhood’s recollections— old ties 
— ^present troubles — ^pressing creditors to satisfy, no use going to Sir 
Reginald — ruin impending, in fact, which might be averted by a sum 
of ready money — nothing less then £700 ■ — " 

" Spare me the rlchauffage of Mr. Bluntell's misdeeds," said Sir 
Wilfrid, with a slight protesting gesture of his gloved hand. " As to 
his usage of this old servant of our family, it is strictly in accordance 
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with his character. I say no more and no less. My own affairs are 
— somewhat in confusion. All property that is not strictly entailed 
upon my son is to be sold. I cannot restore the old woman’s money 
—even if 1 would. And I live in Paris ; I have no home to offer her 
here. But when she is removed from Fawncourt — and it is necessary 
and advisable that she should go at once — a home shall be found for 
her in the village. She is already indebted to you for certain kind 
offices, I understand ; perhaps you would not object to take charge 
of this ? ” 

But the Doctor waved away the crackling £5 note. 

" Give it her yourself, my good sir, since I understand your 
intention is to look in upon the poor old forgotten creature. But 
unless you desire to be guilty of her death say nothing about removing 
her to another home. This house has been her home for seventy-four 
years. She blossomed in its prime, and has fallen into decay with it. 
Ninety years old, and incredibly frail and feeble, she has not stirred 
out of the old nursery in the east wing for ten years or more. Pulse 
a mere thread — the heart's action liable to stop at any moment. . . . 
That she should have lived so long, and under such conditions, b a 
marvel, but there’s lasting stuff in good old yeoman stock unvitiated by 
centuries of aristocratic vice and high-bred intemperance. Now 
remember — I have warned you 1 " 

The Doctor’s overworked straw hat was dabbed upon hb head, 
the Doctor's heavy boots clumped away in the direction of the 
stable. 

Sir Wilfrid shrugged hb shoulders and pushed open the heavy 
wrought door in the carved screen, which would have to go with the 
other fixtures, otherwise ..." Worth £1000,” he said, with a little 
vexed whistle, as he passed through the semi-gloom of the hall, with 
its trophies of the chase and stands of rusted armour, and began the 
ascent of the great oaken staircase in a shaft of silvery-golden sunlight 
falling from the high miillioned windows on the landing. He mounted 
another staircase, the carpet under hb feet ageing as be climbed, and 
turned down a well-remembered passage lighted by leaded casements. 
Thb was the oldest portion of the house. There were double doors at 
tile passage-end, covered with faded green baize. They parted as Sir 
Wilfrid looked, and a rosy-cheeked country girl in a print dress and sun- 
bonnet came out, carrying a cup and pbte. Her brown eyes widened 
at sight of the strange gentleman ; she dipped a curtsy, village style, 
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as she slid by. Sir Wilfrid guessed her to be a niece or daughter of the 
caretaker. He went into the room. 

It was low-pitched, panelled shoulder-high with blackened oak, 
and the plaster of walls and ceiling was cracked and browned with age, 
and mouldy in patches with damp. There was a lofty oaken chimney- 
piece, its pillars and centre-board scored with generations of initials 
burned in by childish hands, probably with the same little worn, bent 
poker that had always hung on a comer of the rusty, wrought-iron 
guard. Three casemented windows, whose cracked or broken panes 
had been pasted over with paper and rag, gave outlook to the south 
upon quiet, sloping lawns, browned with the fallen needles from giant 
cedars, whose sun-gilded trunks made the pillars of a Druid temple, 
roofed with their spreading boughs and sombre, spice-smelling foliage. 
And the door of an inner room, once the night-nursery, stood open, 
revealing three little rusty cot-beds in a row, and a heavy wooden 
cradle, with a broken rocker. A small fire burned between the wide 
hobs of the Queen Anne grate, and a small kettle sang upon it just as 
it used to sing, and Nurse Brown sat in a red-covered winged chair, her 
frail, old hands, with their idle knitting-pins, l}dng placid in her lap, 
her peaked chin sunk in the hollow of her bosom. There was no 
doubt of the poverty," the " privations " of which the Doctor 
had spoken. 

The man who looked on her had been her nursling and her darling, 
her tyrant and her god, as had his father before him. Some long 
atrophied fibre stirred in his cold, narrow heart, his hard eyes softened 
and grew kind. He felt almost tender towards this old, worn-out link 
with the old worn-out days. At the same time he shrank almost with 
dread from the idea of touching her. To be hugged, to be wept over 1 
— the thought was almost unbearable ; and yet he had sat upon those 
knees and kissed those withered lips, forty-five years ago. Nurse 
Brown had been a personable, buxom woman then, with brown hair 
only getting grey under her smart lace cap, and singularly bright, black 
eyes. A little smack of the country-side had flavoured her speech, 
plenty of good, shrewd common sense was wont to be upon her tongue, 
a homely humour modified her outlook upon the world, a homely 
loyalty was in her single-hearted belief in the goodness, virtue, nobility, 
beauty of every individual member of the Bluntell family, the " flower 
of the flock," as she repeatedly assured his descendants, having been 
her own first nursling. Master Reginald. Now, here she sat, that 
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faithful-serving soul — ^forgotten, bereft, unpitied. ... It was a 
damned shame — 

But Nurse Brown’s bright, black eyes were open and looking 
at him. 

'* Master Wilfrid. . . . My own dear boy 1 ” 

Norse Brown had got out of her chair somehow, and ran towards 
him, feebly and with outstretched hands. He caught them in his as 
she stumbled and seemed about to fall. They seemed to dissolve in 
his grasp for very frailness as he led her back to her chair. She shed 
a few tears there. The sight of him was good for sore eyes, she said, 
as she wiped her own. 

" And you’re the first to come, as I knew you would. Master 
Wilfrid.” Her voice was a little tremulous, and thinner, but very like 
the voice that Sir Wilfrid remembered. He pulled up a chair and sat 
down, smiling, for the languid cynicism and flippant indifference of his 
former mood had fallen from him. He felt, sitting in the old Fawn- 
court nursery with the humble, homely creature at whose knee he had 
faltered his first petition to a Father in heaven, that it would have been 
well if his children had had a better earthly one. 

" And you’re the first. The eldest always sets an example. . . . 
When I look up and see you — ^There I I says, as was promised, my dear 
boy. And then Miss Gertrude and Master Gerald — and I forget what 
came next ; but Him as the Rector comes regular to read about and 
talk of — and may He bless him for being that good to an old useless 
woman — He never breaks His word,” 

" She wanders a little,” thought the man, as the brief, ecstatic 
smile faded from the keen-featured old face and a look of distress 
took its place. " Poor old soul ! ” Aloud he asked, ” What is the 
matter ? ” 

” The bit o’ fire . . . going black out under the kettle . . . this 
day of all days, when my three children will be a-wanting o’ their tea.” 
There was a quaver in the old voice that heralded tears, and Sir Wilfrid 
made haste to say : 

" Don’t worry. Leave it to me — I’ll make it bum up all right.” 

*' Maybe there’s a bit o’ wood in the cupboard side of chimney,” 
said Nurse Brown, cheering. ” Mrs. Pretty, the caretaker, she brings 
me a bundle every now an' then, or send it by her little gell. A good 
gell, Rhoda is, but too fond o’ ribbons to please me. Do ye be careful. 
Master Wilfrid — ^you was always so venturesome wi’ matches.” 
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Sir Wilfrid, with an appearance of great absorption in the task, 
had found and stuck some little bits of dry apple-wood under the kettle, 
and was now drawing up the leaping spirelets of wavering green flame 
by dexterous use of a silk handkerchief. 

“ A lire's a treat to me," said Nurse Brown, " in these pinched 
days ; though I've nothing to complain of — don’t ye ever dream that. 
Master Wilfrid. There has been family i’barrassments — law troubles 
and such — or my Master Reginald — the first of them I nursed — would 
niver have forgot me. My Miss Gertrude ! ” 

She had risen and stood upright, holding by the arm of her chair, 
her bright eyes fixed upon the door. 

" There is nothing,” said Sir Wilfrid. " You fancied you heard 
a footstep, that was all." 

But Nurse Brown was obstinate, if the term can be applied to 
anything so feeble and soft and frail. 

" Bless the boy 1 ” she said with a gentle laugh, " does he suppose 
I don't know my own sweet girl's footstep from out among them all ? 
— and there are hundreds of footsteps in this house, dear, of folks I 
know, and used to know, and others, dear, that were before me. Now 
it draws nearer. And now it's in the corridor — not so light as when 
she was a young thing and danced because she was too full o' life to 
walk — but a firm, free step. . . . Now the swing-doors, and now — her 
knock. Oh, my dear love, come in ! ” 

Some one had actually knocked, and Sir Wilfrid leapt up, over- 
setting his chair, and breaking its worm-eaten back. The door opened, 
and a handsome woman crossed the threshold, and, with a little cry, 
stepped forward and embraced Nurse Brown, whose shrunken figure 
almost vanished amongst her chiffons and laces. 

" You dear old, old thing I " the newcomer gushed, and kissed the 
wrinkled cheek in a delicate, pecking. Society way. " Now, don’t 
cry," she said, " 1 haven't much time to spend here." Then she 
recognised the taU, lean figure of the elder brother, whose cold blue 
eyes and thin, straight features bore much resemblance to her own. 
'* Wilfrid I You here? How odd !" she uttered, with a little agitated 
catch of her breath. 

" How are you, Gertrude ? ” he said, awkwardly for him, and came 
to her, offering his hand. She smiled wryly as she took it, for he had 
commanded his wife to " drop Gertrude " when Mrs. Consterdine had 
elected to bum her boats and leave her husband for Lord Vibart, and 
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the sum total of Wilfrid’s own conjugal errors had but recently been 
added up by a British Jury. 

" Poor Millicent I ” Lady Vibart had commented, " spending all 
that time and all that money in getting twelve men to agree that 
Wilfrid is to keep his distance — when he has never done anything else." 
Now she said, in response to her brother’s stiff greeting, " Oh, clinking I 
and so is Vibart, thanks," and she smiled again, more naturally, as 
she unwound the latest thing in automobile veils and tossed it upon 
the table. 

" You came down by road, I see ? ” her brother said. 

" In Savamy’s ' Napier,' ’’ returned Lady Vibart, looking straight 
into her brother’s eyes. " I had seen in yesterday’s Times that Fawn- 
court was to be sold. 1 had had an idea that I should like to see the 
old place again — and — ^here I am." 

"You have not brought Savamy ? ” said Sir Wilfrid. 

“ I have left him at The Stag and Arrow in the village," Lady 
Vibart said, " trying to order luncheon in what he believes to be 
English learned from me.’’ 

" I hope you will draw the line at learning from him any more 
of what you believe to be French,” said Sir Wilfrid. 

Lady Vibart showed her excellent white teeth in response and 
dropped a little mocking curtsey. 

" Merci, mon cher I The caution comes admirably well from you I " 

" Hush I ’’ he said. 

But thrust, parry, and riposte had glanced beside the true heart 
that had loved these worldly ones from birth. " Come, sit you down, 
my dear love," said Nurse Brown, fondling the Jewelled hand that had 
grown cold between hers. " And, Master Wilfrid, you should never 
speak unkind to your sbter. I mjipd, and so should you, how she 
cried outside the door when you was down wi' the measles, and broke 
open her money-box to buy you a new fishing-rod when you got 
welL" 

A less unfriendly look was interchanged between both pairs of 
cold blue eyes. The woman’s glance aisked, " Is she quite childish ? " 

The man replied : 

" Far from it. She only occasionally confuses the Present with 
the Past." 

The quavering old voice rose again ; 

" You’ll kiss each other, dears, like a good boy and girl Other- 
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wise the tea won't draw and there’ll be no sugar on the bread-and- 
butter.” 

” You always used to say that, you dear old thing, when we were 
naughty," Lady Vibart cried. She straightened the poor shabby cap 
and patted the old, worn, veinous hands. " And where is the tea ? 
I'm parched — simply.” 

” Drat my head — I’ve never wetted it I ” The Nurse Brown of 
the past was revivified from the ashes of the present. She sprang 
erect, renewed, to minister to her nurslings’ needs. Age fell from her 
like a discarded shawl. Spellbound they sat and watched her as she 
bustled to the cupboard where the caddy lived ; it was the little black 
japanned one they remembered of old. She drew a crusty loaf from 
a biscuit-tin, she produced butter from a jam-pot, she conjured from 
various hiding-places plates, cups, knives, teaspoons, a teapot, sugeir. 
To and fro, to and fro between the table and the cupboard and the 
fireplace the bent figure journeyed, intent on service, unconscious of 
toil. The kettle boiled, the teapot was warmed, the infusion made. 
Triumphantly she bade them draw to the table, spread with aU her 
scanty store. 

" And manners, my dearies, remember. If I’m humble myself, 
I know how my betters should behave. Yes, Master Wilfrid, you may 
cut the bread. Miss Gertrude likes to butter it — there’ll only be brown 
sugar on the second slice. When you’re grand grown man and woman 
you’ll remember how happy you made yourselves in the old Fawncourt 
nursery, with Nurse Brown, and a bit o’ bread-and-butter, and a 
cup o’ tea.” 

” Dear old thing I I have often — often remembered it,” said Lady 
Vibart with a sigh. 

” And so has Master Wilfrid . . . and so has my boy Gerald. 
There I to think of me forgetting my boy. Whatever can have come 
to him ? ” 

Nurse rose as though to run in search. 

*’ Sit down . . .” said Sir Wilfrid, falling unconsciously into school- 
boy idiom in humouring her. ” Gerry’s all right. You'll see him 
presently, as safe as houses.” 

” Oh, Will I ” his sister protested below her breath. 

** He’s watching the fallow deer, or the big pike in the pond, vdth 
them big bright eyes of his,” said Nurse Brown, putting the teapot 
to stand on the hob for ” her boy,” and reserving a Benjamin’s portion 




A NURSERY TEA 


221 


of bread-and-butter. “ The Lord behears the prayers I put up that 
no harm may come to him. When you grows op« Master Wilfrid, love, 
you’ll have your seat in the House of Commons like your grandfather, 
and make the longest and grandest speeches, you will, on every subject 
that can be brought up, without committing your party, as I’ve heard 
it called, to anything whatsumever. But Master Gerry will be a — 
what do they call the gentleman with the laurel wreath as Queen 
Victoria pays thousands a year to for writing poetry ? ” 

*' Laureate,” suggested Lady Vibart. 

” And that’s what my sweet boy will be. Heaven ever bless him 1 " 
said Nurse proudly. ” You’ll be married. Miss Gerty, dear, before 
Master Gerry is crowned ; but mark my words, the day will come. 
And you’ll be only less proud of your brother then than you will be 
of your husband. He’ll be dark-complexioned as you are fair, and 
you’ll bring the dear babe down to Fawncourt to get the country air 
and sleep in the old nursery ; and a good mother you'll make, love, 
that are that fond of your dolls to-day.” 

" My God, my God 1 ” broke from Lady Vibart in a suffocated 

voice, ” why was I so mad as to come here ? Why ? ” 

” Pull yourself together,” said Sir Wilfrid, leaning to her ear. 
” Brave it out — lie, act as women can. It is the one thing we can do 
for her— never to let her guess the truth. Do you know what she has 
suffered at our hands ? Gerald stole her savings, our father ceased 

to pay her poor pension long before he died ” 

" Impossible I Oh, Will, say it is not true ! ” 

" I — damn me for it 1 — forgot her. So did you.” 

" I — I am afraid I did I ” admitted Lady Vibart. 

Sir Wilfrid went on : ” But for the Doctor’s charity — ^but for the 
Doctor’s help she would have died. What's that ? ” 

” That ” was another step upon fhe landing, a new touch upon the 
rattling handle of the door. Lady Vibart rose with a little cry of 
recognition. Sir Wilfrid sat still as stone. 

” Shut the door behind you. Master Gerald, there's my own boy,” 
said Nurse in a tone of calm authority, " and put down your hat, and 
come to the table. Your tea’s a- waiting and your bread-and-butter’s 
cut.” 

” And I’m confoundedly hungry and infernally thirsty,” said the 
prodigal, accepting the invitation. 

” Don't let me hear you make use of grown gentlemen’s bad 
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language again, Master Gerald," warned Nurse Brown, returning from 
the hob, teapot in hand, " or I shall be compelled to pot you to bed 
without your tea. Make room for your brother, do. Miss Gerty, and 
hand him the bread-and-butter.” 

" She's awfully old I " said Gerald Bluntell under his breath. " It 
frightens me to look at her — ^by Jove, it does 1 " 

" I am glad to hear you have so much conscience left," said Lady 
Vibart icily. 

" What do you mean ? What the — what do you mean ? ’* snarled 
the prodigal. 

" Now, that's not pretty. Master Gerald, my lamb, to talk to your 
sister so," said Nurse Brown, and the lamb subsided with a scowl. 
" And you know he was a weakly babe, Miss Gerty, and your dear, 
sweet mother, my blessed lady now with Them above — made you 
promise to be a kind elder sister to your little brother. I can see my 
lady now, leaning back amongst her great embroidered pillows, with 
her big, bright eyes shining like stars, and her colour as pink as roses, 
and the little lace shawl — French lace, hundreds of years old — tied 
over her lovely head. And every night she prayed on her two knees 
that her three children might grow up good." 

The shadows without had grown longer, the sunlight mellower and 
less intense. An owl, waking from the daylight sleep, swooped noise- 
lessly from one tree into another, and the shrill, alarmed protest of an 
angry mother-bird followed on the predatory visit. 

" She'll be afeard for her nestlings, poor thing ! ” said Nurse 
Brown, who had returned to the red arm-chair, after offering that 
throne successively to each of her visitors, " and well she may. They 
be silly-looking, hook-nosed things by day, they owls, though bodeful 
and dreadsome enough on moonlight nights, the screechers specially. 
I had a nursery-maid in your dear father's time, my children, that was 
mortal afeard o’ owls. Rhoda Pretty, the gell as does my bit o' 
marketing, be her granddaughter, and nigh as skeery. Eh, dears, 
what days they was to be sure ! The head nurse, whose place I got 
after, and me as second, the nursery-maid, and a scrubbing-maid, that 
was the nursery staff. And Sir Reginald, the loveliest boy with the 
fiaxenest curls that ever was a nurse's pride. None of his children 
had his pretty ways or his tender heart — though I say it to your faces, 
dears 1 ” 

" Fancy the old governor I ” said the prodigal under his breath. 
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*' with pretty ways and a tender heart. Good Lord ! " he chuckled 
drearily. 

Bless him t I thought he never would a-done mourning over 
the leg o’ mutton for the nursery dinner that had once belonged to a 
live sheep." Nurse Brown’s flow of reminiscence was interrupted by 
a yawn. 

" We have tired you,” said Lady Vibart gently, drawing a stool 
to the side of the red arm-chair. She remembered Savamy, waiting 
at the inn in the village, she wished intensely to escape from the stinging 
memories and gnawing regrets that hived under the roof of Fawncourt 
— she bitterly upbraided herself for having had the idiocy to come ; 
and yet — she looked at the prodigal, and refrained from taking leave. 
Some latent instinct of protection towards the feeble, childish, trusting 
creature who had already suffered plunder at his greedy hands — might 
suffer it again — awakened in her. Tardy gratitude for all the wealth 
of love, all the treasures of loyalty and fidelity hung like despised 
garlands about such worthless necks, outpoured at such shapeless feet 
of vulgar clay, moistened her cold eyes and melted her frozen heart. 
She gulped a little sob and fumbled for her handkerchief — an absurd 
square inch of gossamer cambric, bordered with a frill. She did not 
waste time in regretting the past, but she wished that things had been 
different I Dim-eyed, she reached forth to touch the withered hand, 
and found it covered by another — Wilfrid’s 1 and the prodigal Gerald 
was sitting on a ragged hassock at Nurse Brown’s feet. 

" This is like blessed old times,” said Nurse Brown, " wi’ all my 
children round me. 'Twas promised — ^and I knew the promise would 
be kept — as I should have this good hour — and now it has come to me. 
All my children — that is, saving one. And him ’’ 

" What was that ? " 

" What was what. Miss Gerty, dear ? ” asked Nurse. 

Lady Vibart had uttered the exclamation. " It is quite absurd,” 
she said with a little empty laugh, " and I know my nerves must have 
played me a trick, but a child in a little old-fashioned white pelisse 
and tartan sash actually peeped in at us just now from the old night- 
nurseiy.” 

" A neighbour's child — possibly the caretaker's,” said Sir Wilfrid, 
clearing his throat. 

** Perhaps. . . . Ah 1 there it is again. No, it has gone 1 ” 

“ A white embroidered frock and a Rob-Roy sash and yellow curls. 
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pale, like ripe barley, not gold, like com, had he ? ” said Nurse Brown, 
smiling wisely inside her cap-border. 

" That’s the kiddy,” assented the prodigal. ” I saw him as well, 
as Gerty. Looked round the door and laughed . . . and then dodged 
back again. I bear him chuckling now, I’m almost certain.” 

” Take no notice, and maybe he’ll come out,” said Nurse. 
" 'Twould be hard if my own boy were kep’ back, when the promise 
was for all. By-and-by, when the sun has wested and the shadows 
get longer, he’ll grow more venturesome. I’ve heerd him behind my 
chair — ah 1 a many, many times ; but when I turns, sweet love, he’s 
always hiding. Tell me if you sees him again, dear I ” 

” She means our father,” Sir Wilfrid whispered to Lady Vibart. 

Nurse Brown — strangely keen of hearing and alert of perception 
in this her hour of joy — gave a little triumphant laugh. 

” To be sure I My own boy — the first of all I nursed — who should 
I mean else ? It’s wonderful the love a woman can feel for them 
she never bore. Even if ye had grown up warped and blighted, cold- 
hearted, bad-natured, wicked, instead of noble, good, grand, ’twoxild 
be all the same to me. What I lulled to sleep in my old arms and saw 
thrive under my fostering, could I ever come to hate it ? And that’s 
how the Lord above looks upon His children. Eh, loves, ’tis getting 
dark.” 

A flash of lightning pierced the gathering gloom with a shaft of 
fierce blue radiance, and a rushing pattering sound of heavy rain 
followed the dull boom of distant cloud-artillery. 

” When this is over I must positively escape,” reflected Lady 
Vibart, and the panes streamed and the roof-gutters vomited. The 
half-admitted dread of the lonely journey through the deserted corridors, 
down the wide desolate staircases, the semi-conscious fear of meeting — 
something I made her draw her laces and chiffons closer about her, 
and hope that Wilfrid would in decency propose to see her to the door. 
As for Gerald, how could she hope to prevent him from carrying out 
whatever purpose he had in view ? If he chose to remain — remain he 
must. The results of the raid would be discouraging enough to prevent 
his making another, and to-morrow — welcome to-morrow 1 — she would 
send Nurse enough money to keep the dear old thing in comfort fer a 
decent time. But how dark it was 1 and how the rain poured and beat 
against the casements and clanked upon the flagstones of the terrace 
far below I Cool earth-odours, spicy cedar-smells stole in from the 
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wet outer world mingling with the suggestions of dry-rot, the palpable 
hints of mice, the dampness that the little dying fire in the Queen Anne 
grate had no power to conquer. She shivered. A vision rose before 
her of drear, wet autumns, long, freezing winters, nipping, {fierdng 
springs spent in this place, alone, by this old, old feeble uroman. Scarce 
fed. clothed in garments as ancient as her remembrances, less lasting 
than her faithful love. A rigor of cold and horror seized her, she 
shivered again, setting her teeth, and shutting her eyes and hands. 
In the increasing gloom so acute was her sense of desolation that she 
moved nearer to her brother Wilfrid, and was sensible that he drew 
closer to her. At last she touched his shoulder, and he put his arm 
about her. And the Prodigal, presuming but unrebuked, leaned his 
fast grizzling head against his sister's knee. So like, but so different 
to, the group that had gathered here in the old da 3 rs when they were 
" Will ” and “ Gerty ” and “ Gerry ” to each other, and Fawncourt 
was their Paradise, into which no serpent had entered yet. So changed 
and yet so much the same, they sat together now. A common love 
had stirred in their cold breasts, however faintly, a common sympathy 
had moved them, a regret had been shared, a remorse had stung them 
equally ; an unacknowledged awe, a secret terror of unknown powers 
that might be gathering round them in the shadows united them in a 
common bond. Children again, they huddled together in the semi- 
obscurity — these three who were to go upon their way so shortly, 
uttering cold farewells, never to meet again on earth. They stilled 
their breathing and listened, and could have sworn to footsteps on the 
stairs, to voices in the corridors, to strains of music— once to a burst 
of laughter — that came pealing upwards from the locked-up, shuttered 
dining-room. Time passed, the rain had ceased, the sun had set, and 
the sl^ was a lake of pale rosy yellow behind the black umbrage of the 
dripping cedars. 

“ What a strange shadow — there upon the floor . . 

One of the three Bluntells had spoken, or none. The uttered words 
might have been the crystallised thought of all three brains. But 
Nurse made answer : 

" It be, my love. It have frightened me by times when it took 
shape like that. Whether 'tis the shadow of the gable over window 
or what else I never guess. Black, and long and heavy, with an edge 
of clear light. And the shape of a bier. And a figure on it with a 
face ; there now— it's edge to me 1 And 1 seems sometimes to know 
VOL. XI 0 



220 RICHARD DEHAN 


whose it is, and sometimes not. Last time it came it were my boy, 

your dear father, Sir Reginald, lie there so still. And now 1 Se«, 

dear loves, it be a woman . . . a-l3nng like a carved stone queen upon 
a monument, a-waiting for the Last Trump to stir the dust an' bid the 
dry bones live. And but that I never was so grand, my children, I’d 
say it were myself.” 

Silence again feU and the rose-yellow sky grew grey, a north wind 
swayed the cedar branches, and the last drops trickled from the 
gargoyle-mouthed roof gutters. The last spark of the fire died out, 
the cold shadows gathered closer. Then Lady Vibart called out 
suddenly in sharp alarm : 

" How strangely she is breathing 1 Strike a light, if either of you 
have matches. Nurse ! Nurse Brown ! ” 

" I will send for the Doctor,” said Sir Wilfrid hurriedly, as the 
vesta scraped and flared and burned out, and the hand that he had 
lifted fell inertly from his own. But the bright black eyes opened a 
moment later, and 

" My boy a-crying,” said Nurse. " Why frightened of the dark, 
my love, and me so near ? I'm a-coming, Master Reginald I I'm 
a-coming, my love. . . . That were the promise, after long waiting — 
as I should go — wi’ all my — children by. The Lord bless my dear 
loves, my kind loves — that came before — the end 1 ” 

The worn old body quivered, and the last breath went out in a 
happy sigh, as Nurse laid down the burden of her many years, and 
went upon her way. 
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THEY THAT MOURN 

B unn market was over, its hurry and haggle. In comers and 
quiet spots of the big market-yard, you saw men and women 
carefully counting their little stores of silver, testing the 
coins with their teeth, knotting them firmly in red pocket-hand- 
kerchiefs, finally stowing them away in their long wide pockets 
as cautiously as though every sixpence were a diamond. In the 
streets, people were leisurely moving towards the shops, where 
tills were rattling, and counters teeming, and trade, for a few 
hours, mightily flourishing after its whole six days of blissful 
stagnation. 

A cart laden with butter, chiefly in firkins, issued from the market- 
3rard gate, a man between the shafts, one at either wheel, two pulling 
behind, aU noisily endeavouring to keep the cart from running amuck 
downhill into the river. Close behind, like chief mourners after a 
hearse, one might fancy, came Tim Kerin and Nan his wife ; a battered, 
slow-footed couple, heavily burdened with the big load of their years, 
white haired both of them, and lean as greyhounds. Heavily they 
shuffled along in their clumsy boots ; the man with one arm across his 
back, the other swinging limply ; the woman holding up her skirt with 
one hand, and gripping with the other the handle of an empty basket ; 
both looking fixedly over the tail-board of the cart at the few pounds 
of butter for which they had slaved hard for weeks, and for which, after 
hours of haggling, they had just received a few most precious shillings. 
Fixedly they watched it, and mournfully almost, as though they were 
bidding it a last farewell. 

They passed through the gate, straggled across the footpath, and 
silently watched the cart zigzag down the street, nm presently against 
the kerb, and, amid great shouting, discharge its contents into the 
packing-house. 

" Faith,” said Tim, across his shoulder, " 'twas cliverly done. I 
wwider, some day, they don't break their necks.” He wagged his 
head dubiously ; Nan tucked up her skirt ; the two turned their faces 
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uphill, and set out to share their profits with the shops. The butter 
was gone, and sorrow go with it ; 'twas a heartbreak. 

Tim Kerin's share of the profits was a shining sixpence, reluctantly 
tendered to him by Nan his wife, who now walked a couple of steps 
behind him, with eighteenpence shut tight in her hand, and the re- 
mainder of the butter-money (only a shilling or two) tied fast in a 
cotton bag and safely stowed away in the neck of her linsey-woolsey 
dress. Threepence of Tim’s sixpence was to buy tobacco, a penny 
might go in the purchase of a weekly newspaper, a penny would buy 
a pair of whangs (leather laces) for his boots ; the peimy remaining, 
when all those luxuries had been honestly paid for, would buy a whole 
tumblerful of frothing porter. A whole tumblerful I At sight of it, 
with his mind's eye, Tim’s lips dried and his feet went quicker over 
the cobble stones. 

Nan’s lips were tight, her brow wrinkled. She was figuring. It 
would take her to be powerful 'cute to fill her basket with the value 
of eighteenpence. Och, the lot o' things she wanted : tea, sugar, 
bacon, a herring for the Sunday’s dinner, a bit o’ white bread — and — 
and supposing there were a penny or two over (with knowing bargaining 
there might be), was it likely, now, that Mr. Murphy, the draper, would 
let her have cheap a yard of narrow soiled lace to go round the border 
of her nightcaps ? Twopence might do, threepence would be sure 

to Aw, glory be to goodness, did anybody ever hear of such 

romancin’, such extravagance ? Sure it was runnin' wild her wits 
were 1 Threepence for lace indeed f 

A friend stepped from behind a cart and caught Nan by the arm. 
What 1 was it prass a neighbour like that Mrs. Kerin would do ? Pass 
her ouldest friend, Mrs. Brady, as if she were a milestone, and never 
pass the time of day, or teU how she sold her butter, or how the world 
was using herself ? “ Och, och, Mrs. Kerin,'* moaned Mrs. Brady, 

" what have I done to ye at all, at all ? ” 

Nan stopped and put out her hand ; then volubly began exp laining ; 
sure, sorrow the sight of Mrs. Brady she had seen ; sure, she never 
passed a neighbour without speaking ; sure, 'twas walking along 
romancin’ she was, figuring in her head, seeing how far she could make 
the few shillings go. " An' how are you, ma'am ? " asked Nan, when 
full pardon for her oversight had been generously given and gratefully 
received. “ How are you an’ all your care ? " 

Swiftly the two old heads bobbed together ; ceaselessly the tongues 
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began to wag ; freely the full tide of their softly drawling speech flowed 
gurgling round the little nothings of their little world. 

Meanwhile, Tim, his sixpence hot in his palm, had taken a turn 
through the throng of the streets ; had questioned his neighbours 
about sales and prices (just as though his pockets bulged with bank- 
notes) ; had spelt out the time on the big market-house clock as he 
stood by the town pump listening to the hoarse drone of a ballad singer ; 
and now, on the sidewalk of Main Street, stood dreamily looking through 
a shop window at a pile of newspapers which stood precariously among' 
an array of tobacco pipes and sweet bottles. If he bought a paper, 
Tim was thinking, he would have a whole week's diversion o' nights ; 

if he didn't buy it, he would save the price of another tumblerful o' 

A heavy hand fell on his shoulder. 

" Hello, Tim,” said his neighbour, Shan Grogan ; " havin' a wee 
squint at the sugar-sticks is it, ye are ? ” 

” Aw ay,” answered Tim, turning ; " aw ay I I was just lookin' at the 
papers there, an' wonderin' what an ojus lot o' news they give us nowa- 
^ys for a penny. Enough to keep one goin' for a week. Powerful it is.” 

" Yis,” sadd Shan ; “ it's a wonderful world. But aisy, Tim ; ha' 
ye been to the Post lately ? ” 

” Naw,” said Tim. 

" Well, look in there if you're passin', me son. The lassie that 
sells the stamps asked me to tell ye. Away quick ; mebbe she'll give 
ye news for nothin'.” 

” Now, now,” answered Tim. " I'm obliged to ye, Shan ; I'm 
obliged to ye. Now, now,” he repeated to himself, as he shuffled off 
along the pavement ; ” now, now. Is Shan havin' a wee joke, I 
wonder ? ” he said ; and coming to the post-offlce doubtfully sidled in. 

” Me name is Kerin, Miss,” he ^d to the clerk, very humbly as to 
one of the representatives of mighty Government itself, " Tim for 
Christian ; an' they tell me ye 'd mebbe be havin' somethin' for me ? ” 

The girl handed him a letter bearing the Chicago postmark, stamped 
in one of the bottom comers, and carrying its address thence right up 
to the top of the envelope. Tim bore it tenderly to the door and care- 
fully inspected it ; then took it back to the counter. 

” Whose countersign might that be. Miss, if ye please ? ” he asked, 
end placed hi« thumb over the postmark. Humbly he asked ; curtly 
he was answered. 

” Chicago ? ” said Tim. ” Ay, ay I I’m obliged to ye. Miss ; I'm 




280 SHAN F. BULLOCK 


obliged to ye. May the Lord be good to ye, an’ send ye a duke for a 
husband. Good-day to ye, Miss," said he ; then, with his hand deep 
in his pocket and the letter in his hand, stepped out into the street and 
went off in search of Nan. 

It's from Padeen, he kept thinking to himself, as he walked 
joyfully along, his feet clattering loosely on the pavement, his old face 
turning here and there, watching for his wife ; it’s from Padeen, sure 
as ever was. Aw ! but he was glad. Aw 1 but Nan would be glad. 
So long it was, ages and ages ago, since they heard from him. 'Twasn't 
Padeen's hand-write — ^naw 1 but sure it might have altered ; every- 
thing altered in the Big Country. Ay I 'twas only poor ould Ireland 
that kept the same — never any worse, never any better. But where 
was Nan ? Sure she ought to be in the shops. He was dying to find 
her. Up and down he went ; at last found her still bobbing heads at 
the top of Bridge Street with her friend Mrs. Brady. 

" Aw, it’s here ye are. Nan ? ” said he, coming up. " An’ me 
huntin’ the town for ye. It’s yourself is well, Mrs. Brady, I’m hopin’? 
That’s right, that’s right.’’ 

His voice came strangely broken and shrill ; his eyes danced like 
a child’s ; still his hand gripped the letter in his pocket. 

" What’s the matter, Tim ?’’ whispered Nan. '* Is it news ye have ? " 

" Ay, ay," he answered. " Come away till I tell ye ; come away." 

He turned and, with Nan at his heels, set off almost at a run down- 
hill towards the river. Aw ! but his heart was thumpin’. 

" Aisy, Tim,” cried Nan behind him ; " aisy, man, or me breath — 
me breath ’’ 

Without answering, or slackening his pace, Tim went on, turned 
through the butter-market gate, crossed the empty yard, came to the 
furthermost comer of one of the long low sheds, and there halted, with 
his face to the wall. Aw I but his heart was thumpin’. Presently, 
Nan came to him, panting and flurried. 

" WTiat is it, Tim ? ” she asked ; " what is it ? ” 

Slowly Tim brought out his letter, and, holding it by both hands, 
let his wife look at it. 

" It’s — ^it’s from Padeen I ’’ cried she ; " it’s from Padeen I ’’ 

" Yis,” said Tim ; " yis. It’s not his hand-write ; but — but it 
must be from him." 

" Aw, glory be to God I ’’ cried Nan. " Glory be to God I Sure 
it’s ages since we heard from the boy, ages I " 
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She put down her basket, and, with her head between Tim's 
shoulder and the wall, looked fixedly at the envelope. Aw ! but she 
was glad to see it. Such a time it was since they had heard from 
Padeen I A whole two years it was, come Christmas, since the last 
letter came, with that money order in it, an’ the beautiful picture of 
Padeen himself, dressed out in his grand clothes, with a gold chain 
across his waistcoat, and a big gold ring on his finger. A whole two 
years almost. And now maybe 

" Aw, Tim, open it quick,” she panted ; ” open it quick I " 

" Mebbe,” said Tim, " we'd better wait till we get home. The 
light's bad, an' ” 

” No— no, Tim ! No— no ; it’d kill me to wait.” 

" Ay ? ” said Tim ; then slowly drew his knife from his pocket and 
tenderly cut open the top of the envelope. His fingers trembled greatly 
as he fumbled with the enclosure. Nan’s hand went quick to her heart. 

" Aw, quick, Tim 1 ” she cried. ” Quick, quick I ” 

" Don’t— don't flooster me, woman,” said Tim ; " I can’t — 

can’t ” The next moment his shaking old fingers held a sheet 

of notepaper, and a black-edged card on which, in large letters, beneath 
a long silvern cross, were the words : Patrick Kerin. 

Nan fell back a step ; her fingers clutched at her dress over her 
heart. Tim’s knife clattered upon the stones, and the envelope 
fluttered down. For a while they stood there silent, dread-stricken. 
At last Nan spoke. "Read, Tim,” she said. "Read!” 

" I— I can’t.” 

" Ye must, Tim ; it’s better. Let us know the worst, for God's 
sake I Read, Tim.” 

" I — I ,” Tim began ; then quickly opened the sheet. ” It’s — 

it’s too dark here,” he mumbled ; I — I want me specs.” 

” Read what ye can, Tim — an' quick, for God’s sake I ” 

So Tim, still with his face to the wall, raised the letter to catch the 
light, and began to read : 

Chicago City, U.S.A. 

Deax — DEAR Mister Kerin, — li is my — my sad duty to in-form 
you that your son Patrick died (" Aw, Padeen. Padeen 1 ") of ty— typhus 
here on the 2nd of this month at twelve o'clock a.m. (” God’s mercy I ” 
cried Nan). As his oldest friend, 1 was with him at the end. He died 

in peace. He was buried at his request in Cemetery. 1 — I send you 

something to — to keep . . . 
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" Aw, I can read no more,” said Tim, with a groan ; ” it’s too dark. 
I can read no more. Me poor ould Padeen I ” 

Nan turned and looked vacantly across at the busy street, dry- 
eyed and grey-faced. Ah I her poor Padeen, dead and buried away 
among the strangers, dead and buried, and never, never would she see 
him again, never hear his voice, never grip his hand I Dead, dead I 
her big, handsome, noble son . . . 

She turned to Tim and caught him by the sleeve. 

” Come away home, Tim,” she said. " Come away wi’ me.” Tim 
looked at her. 

” Ah t Nan, Nan,” he said, as the big tears sprang to his eyes. 
" Nan, me girl, but it’s hard I ” 

" Ah yis,” said she, and lifted her basket : " but come away, Tim, 
come away. Home's the best place for us.” 

" Yis,” said Tim, wiping his eyes with his hand. ” Yis, Nan.” 
Then, Nan leading the way and Tim shuffling after, the two old people 
(mourners now in real earnest) crossed the yard ; and at the gate Nan 
halted. 

" I think,” said she, as Tim came up, ” I think we can manage 
this week wi'out the bits o’ groceries. Sure they're only luxuries 
anjrway. I’U go an' see if Mr. Murphy can find me a bit o’ crape for 
me bonnet. Yis.” 

" Do,” said Tim. ” Do, Nan ; an’ when you’re about it,” he said, 
taking his sixpence from his pocket and handing it to her, ” ye may 
as well get me a bit for me hat. Ay I sure 1 can do wi'out me tabaccy 
for one week. Aw yis I Away quick. Nan ; an’ hurry back, me girl, 
hurry back.” 

So Nan turned up towards the market-house ; but Tim went down- 
hill towards the bridge ; and when, presently. Nan came to him, 
carrying her little packet of crape in her big basket, Tim’s head was 
bowed over the parapet and he was mumbling tearfully : " Aw, me 
poor Padeen, me poor Padeen ! ” 

Nan plucked at his sleeve. 

" Come away home, Tim,” she said ; ” come away.” And at the 
word Tim raised his head, dried his eyes, and set ofi slowly after Nan 
up the long, dusty road that wearily led towards home. 
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B elow in the kitchen, the plebeians were making merry with 
quip and crank, pipe and glass, as they sat round the walls 
and here and there over the floor in the warmth of the great 
peat fire ; their laughter and chatter (subdued though it was, or tried 
to be) was heard distinctly above in the little parlour, where, round a 
well-spread table, sat a select company — the Hite of the wake, you might 
say — gravely stirring their tea, eating their ham, discoursing on the 
merits and virtues (now, many of them, first brought to light) of the 
man who ofttimes had made merry at that very table, and now lay 
stark and lonely in a room beyond the kitchen, 

" Ay, ay,” sobbed the widow from her place behind the teacups ; 
** it’s God’s truth ; he was the generous heart an’ the tender. Och, 
the heart av a child I ” 

The spoons clinked dolefully round the cups ; the men solemnly 
wagged thar heads ; the women sniffed and, to conquer emotion, tried 
buttered toast. 

” How often, here in this very room,” the widow went on, " did 
I hear him spake the word. Ay, ay I An' ’twas the great gift o’ prayer 
he had. Ah, ye all know it.” 

" Ay, ay,” went the voices ; " we do, we do ; ’twas powerful, 
powerful ! ” 

“ An’ now he’s tuk from us — ^tuk, tuk,” cried the widow ; ” gone 
an’ left us to struggle alone wi' Sat’an. Ah, dear, dear t ” 

The men were bent over their plates, the women biting their lips ; 
it was blessed relief when the hard, level voice of Red John went out 
through the doleful assembly. 

" It's truth ye say, ma’am," said John ; " an’ may your man be 
safe in glory (Amen — Amen, went the voices). But for yourself, have 
no fear o’ Satan an’ all his works : next time he makes bold to struggle 
wi' ye. Just ax him if he remembers Red John : that’ll settle him.” 

Wi^ one accord, all eyes were raised and turned wonderingly 
towards the bottom of the table, where, one hand thrust carelessly into 
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his waistcoat pocket, the other idly playing with his knife, sat Red 
John : a big man he was, red-headed, and with a strong, impassive 
face. " You’re all wonderin’ ? ” he went on, raising his eyes. “ Well, 
ye needn't. I say to ye aU once more : next time Satan tries strugglin’, 
just mention me : that’ll finish him.” 

Swiftly vanished sorrow and dole ; the men found their big, coarse 
voices ; the women pocketed their handkerchiefs : all, even the widow 
herself, called on John to explain. 

" Ye mean to say ye never heard ? ” asked John. " No ? Well, 
well. Such is life ; an’ meself has told the story a score o’ times. No 
odds. Here ye are. An’ mind,’ he added, shaking his finger, ” no 
interruptions, an’ no sayin’ I’m a liar when I’m done. ... Of course, 
ma’am ; of course I’ll wait a minute in welcome ; an’ Just ax them 
down there to keep their bulls’ voices quiet. Ye know,” he went on, 
as the widow went out for a moment (carrying tobacco, or a bottle, or 
something, for the plebeians in the kitchen), ” it'll niver do to let the 
poor thing fret. Och, no ; an' there’s nothin’ like a story to keep the 
heart from care. . . . Back again, ma’am ? Well, then, 'twas like 
this ; ” One day — ay, years ago — word came to me that Long Bob was 
runnin’ a brewin’ o’ poteen. Now, when Long Bob brews, I’m off ; 
for let him use treacle, or malt, or whatever he chooses, there’s no man 
these parts (an’ I’ve interviewed a few) can make stuff to grip your 
tongue like he can. No matter. Soon as I heard word, off I went, for 
I wanted no dregs ; an’ after a three-mile pull in the cot at last came 
to a wee island out in the lake, and there, in the middle o’ the scrub 
an’ the stones, was me darlint Still firin’ away ; an’ round it a party 
o’ — Well, never mind, there was more than one there I knew, an’ all 
made me welcome. Ah, 'twas great stuff that ; with a whiff off it like 
the middle o’ a haystack, an’ not a bite in a gallon of it. . . . Och, och, 
ma’am, is there anything behind ye there in the press ? Sure a tooth- 
ful’d send the words flowin' out o’ me, . . . That’s right, that’s right. 
Hurroo I Now now, only a toothful I said, ma’am ; well, so be it. 
I’ll do me endeavours. 

" Well,” Red John went on, when the company had drunk the 
widow’s health and wished her long life, ” I pass by all that happened 
there. Just sayin’ that we had great times, an' that when about dusk 
1 set out for home I held a tidy sup besides the two lemonade bottles 
full in me tail pocket. It was a cowld night, an’ ye know it’s lonesome 
work draggin’ a cot about a lake : so I’ll not deny but mebbe 1 did wet 
me lips once or twice on the way ; an’ I'll acknowledge straight that 
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when 1 landed it took more than a drop to take the stiffness out 
o' me Joints. But mark me, ma’am, an' all o’ ye, ye mus'n’t run away 
wi’ the notion that 1 was fuddled ; I held me share, but I was as steady 
on me pins when I stepped out home as I am the night, an' as clear 
in the head as yourself, ma’am ; long life to ye an’ your very good 
health. . . . Me smilin' little Cruiskeen Umm, lawn, lawn," sang John 
in chorus with the plebeians in the kitchen, beating time with his 
tumbler on the table — Me smilin' lit-tle Crui-skeen lawn ! 

" 'Twas about eleven o'clock — more or less, I’ll not say as I'm 
stiivin’ for the truth, when I got home. Mary an' the childer were 
all in bed, an’ there was a glimmer in the lamp, an’ a pot o’ porridge 
waitin' for me over a snug fire ; so down I sits an’ makes me supper ; 
then lights the pipe and was goin’ over (meanin' to make meself com- 
fortable) to hang me coat on the back o’ the door when, badness to me, 
if I didn’t catch sight o' the neck o' a bottle stickin' out o' the tail 
pocket. ' Och, och,’ says I, scratchin’ me head, ‘ but it’s the sore 
temptation, och, och I I wonder now would a wee sup hurt one ? ’ 
An’ afore I could make up me mind, the cork was out o’ the bottle an’ 
with some o’ the poteen in a mug I was over by the dresser liftin' a 
sup o’ water out of a can that stood on the floor. 

" Now you’ll attend to this, ma'am, an’ the rest o’ ye ; for it’s here 
the fun begins an' it's here I'll be truthfuller than ever. Just as I 
was stoopin’ to get the water, there was a shakin’ in the house, an’ a 
blue flash that kind o' dazzled me ; an' with that I turns round sharp— 
when, lo and behold ye, there, sittin' by the fire, wi’ his legs crossed 
an' him lookin' straight at me, was as fine a lookin' gentleman as ever 
I clapped eyes on. All dressed in black he was, wi' a big cloak failin’ 
to the ground, an’ a top hat, if ye please ; an’ his hair black, an' his face 
shaved, an' sorrow a smell o' jewelry on his person. Arrah, Lord 
save us, thinks I to meself, who are ye at all, an’ where did ye come 
from ? An', somehow, the way he sat there that cool, an’ the divilish 
way he looked at me set me shakin’ ; if it hadn't been for the sup in 
the mug I’d ha’ dropped on the floor. But the poteen gave me courage ; 
an’ wi’ that I mind^ me manners an’ spakes out. 

" ‘ Good evenin’, sir,' sa}^ I ; ‘ it's pretty late ye'U be ? ' He 
looked straight at me, keepin' his legs crossed, an' not one word he 
answered. Then, thinkin’, maybe, he was hard o’ hearin’ I spakes 
again. " ‘ Good evenin', sir,’ says I ; ‘ is it missed your way ye have 
the nig^t ? ’ “ But sorrow a word ; there he sat in the chair— just as 

ye are yourself, ma’am, beggin' pardon an’ meaiun’ no emnparisons 
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an’ never moved hand or foot or budged a lip. So I scratched me head 
an' cast about what I was to do ; for I couldn't keep standin' there 
like a fool, an’ I was afraid to move. What in glory, thinks I, am I 
to do ? Then all of a sudden the thought struck me ; an’ round I 
turns to the coat hangin’ on the back o’ the door, an’ takes th’ other 
lemonade bottle out o’ the pocket. " ' Axin’ your pardon, sir,' says I, 
' but if it's not makih’ bold, could I offer ye the least taste just 
to keep the raw from your bones ? ' 

" Not a word he answered ; but, thinks I, there’s a twinkle in yo\ir 
eye, me boy, that looks as if you'd be partial to a drop ; an' ye all 
know a nod's as good as a wink to a blind horse. So, keepin' an eye 
on him over me shoulder, I turned an’ got another mug off the dresser, 
an' mixin’ a tidy dose I went across the floor an' offered it t’ him. 
Like a lamb, sirs, he took it ; gulped it down an’ smacked his lips on 
the last drop. But see here, ma'am ; may I never see light 1 if the 
draught didn't turn into blue blazes in his throat. Ye laugh ? Well, 
don't then, if it isn't at your own ignorance. Laugh I troth most o’ 
ye'll see worse than that after ye die." And John winked over his 
glass at the company. 

" Well, thunder an' turf, thinks I to meself, what kind of a customer 
is this ? Sure if he'd be sociable even it 'd not be so bad. How- 
somede'er, thinks I, I'll make meself at home by me own fire ; an’ 
down I plops on a stool fomenst him, pulls out the cutty, fills it, an’ 
lights up. After a couple o’ whiffs I wipes the shank on me coat an’ 
offers it to him. 

" ’ Mebbe you’d like a draw ? ’ says I, boldin’ the cutty to him 
across the hearth ; ' people these parts say it goes well wi’ poteen.' 

" He reached out an’ tuk it, knocked the ashes off it, an' put it in 
his mouth. May death have me, ma'am, if the sight didn't parch me 
tongue ) Every whiff o' him was a blue strame o’ fire ; an' ye could 
see blue blazes dancin’ over the pipe ; an' the eyes o' him glared like 
a cat’s in the dark. An’ he never moved a limb ; just sat there as 
unconcerned as ever in his black suit, movin' his lips an’ whiffin’ out 
them infernal blue strames. 

" ’ Ah, great powers I ' says I ; ' what are ye at all, at all ? Why 
are ye here ? Why are ye here ? ’ 

“ An’ with that, for 1 was frightened powerful, I tumbled off the 
stool, an' with an odious clatter went crash among the pots an’ pot- 
hooks. An’ the next thing I hears is Mary gettin’ out o’ bed in the room 
above an’ liftin’ the latch to come an' see what was up. 
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" She drew back immediately she seen some one wi' me — ^by good 
luck the gentleman had his back to her ; an' in a minute or two down 
die comes in her petticoats — savin' your presence, ladies all — an' wid 
a shawl round her shoulders. " ' What's the matter, John ? ' says 
she, kind o' frightened like, an' standin' behind the boy-o, sittin' there 
like a graven image smokin' away. 

" ‘ Nothin’,' says I. 

" ' But I was woke out o’ me sleep wi' a shockin’ clatter ? ' says she. 

" * Ye were,' says I, ' right enough. I stumbled over the pot there.’ 

” ' You're late ? ' says she. 

" * I am,' says I. 

** * What kep’ ye,’ says she. 

" ‘ Aw, nothin’ particular,' says I. ‘ Just made a holey or two. 
The gentleman there lost his way in the bog, an’ he’s warmin’ himself 
before he starts out again.’ 

“ All the time we were discoorsin’, I was winkin’ at Mary to spake 
to the boy-o ; for I thought it powerful ungenteel to stand there wi'out 
addressin' him. At last, she comes round, an’ drops a curtsy, an’ sa3rs 
she, in a haltin’ kind o’ way, not a bit like Mary’s usual style o’ talkin’, 
for, as ye all know, she’s blessed wi’ the gift o’ the gab : 

" * Savin' your presence, sir,' says she, ' for appiearin’ in these duds 
afore ye ; but — I — was loth — to wait — long — for I was a — fraid 
somethin' bad had ha — ^happ)ened when I heard — ^heard ' 

“ Not another word could she get out ; I could see her eyes op>enin’ 
wide, an’ her jaw droppin’, an' she fell a-tremblin.’ For the boy-o 
just riz his eyes 'n looked at her ; kept them hard on her, an’ never 
moved a muscle, nor spoke a word, nor stopp>ed puffin’ blue blazes out 
o' me ould cutty. 

" All of a sudden Mary turns, to me, white as a corpse, an’ 
says she : " * God in Heaven I John Graham, who’s this ? An’ what's 
goin’ to happ>en to us at all ? ’ 

" I couldn't answer ; an' I thought Mary was goin’ into a fit. 

“ ' Look at the mouth o' him,’ shouts she, ' blue flames cornin’ out 
o’ it I An’ his nose I An’ look at his eyes ! Aw, God help us 1 ' — 
an’ she lets a screech ; ' look at his feet I Cloots — cloots / It’s the divU 
himself ! * An' with that she tears from the kitchen up into her room 
an* bolts the door. " I was fair flabbergasted. What could 1 do ? 
Thinks 1, what brings th' ould boy to my fireside ? 1 rubs me head 
an' locflcs hard at him ; then gets up, an' creepnn' to the table empties 
the lononade bottle down me throat. " Boys, but poteen’s the 
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darlin' stuff ; it put a new heart in me ; an’ cleared me head ; an’ 
made me feel fit to fight twenty divils. “ Off 1 peels me waistcoat ; 
tucks up me shirt sleeves, an’ spits on me hands : then up I steps to 
Mister Divil. 

" ‘ Ye ould ragamuffin,’ says 1, an’ whacks me fists in his face, 
' what brings ye roamin' like a roarin' lion to decent Prodestan’ houses ? 
Did ye ever hear tell o’ Red John Graham,' says I, ' that hits man or 
divil like the kick o’ a horse ? Look at the face o’ him, then,’ an’ I 
glares straight at him ; ’ look at him,’ says I, * ye tarnation ould scare- 
crow ; look an' tremble, Mister Beelzebub I Ye’re in the wrong house 
the night, ye flamin’ ould tinker ye I ' sa 3 rs I. ‘ Your kind fen’t here, 
Apollyon. I’m Red John, me boy, that fears neither man nor divil. 
Let me at your face,’ sa 3 rs I — an’ from the bedroom comes Mary’s 
voice shoutin’ ; ' Hurroo, John / Pelt the ould vagabond. Pepper 
him, John.' ‘ I will, Mary,' I shouts ; ‘ I will. Come out. Stand up. 
Give me three minutes at your wizened countenance till I leave ye a 
laughin’ stock for your own angels.’ 

" Then I made a grab,” shouted John, knocking his chair over as 
he Jumpied up, and upsetting his tumbler as he made a false clutch at 
his neighbour’s hair. ” I made a grab at the head o’ him just like that. 

” ' Come out / ’ roars I. ' Come out an' be kilt I ' An’ with the 
word I fell on me head in the comer over an empty chair.” 

" Gone ? ” cried the widow. *' He was gone ? ” 

” Ay,” answered John ; ” when I came to there was no one there 
but Mary, flingin’ water over me an’ roarin’ meila murther." 

" Prime,” went up the voices. “ It’s prime. Bully for you, John. 
Tight boy, John.” Then, from halfway down the table, came the 
voice of a sceptic. 

” Well,” it said, ” in me own experience I've known poteen do 
quare things ; but never before this night did I hold it responsible 
for makin’ a man the biggest liar at a wake. Is there no one else ? 
Och, is there no one else ? Can no one tell a sober lie for a change ? ” 

John leant over the table towards the sceptic. " Young man,” 
he said, " ye call me a liar, an’ ye say I was drunk. Your years, an' 
the house we’re in, ’ll excuse ye this time ; but never again, mind. 
An' if you, or any other person here, repeats such things. I'll take 
ye home an’ prove me words by sittin’ ye in the very chair th’ 
ould boy sat in : an’ I’ll give ye the wiggin’ I meant for him into 
the bargain.” 
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THE REVEREND PETER FLANNERY 

M y friend the Reverend Peter Flannery is the stemest-looking 
and the gentlest of men. To look at him you would fancy 
he had spent a fierce life ; but the truth is that he has lived 
in a wilderness and that in his broad parish of Moher there is not a 
mouse afraid of him. 

1 first met him in an hotel at Lisdoonvama. One night there was 
singing, and a big, truculent old priest sang in his turn : 

When we went a-gipsying, 

A long time ago. 

He was very serious and hoarse. With his grim face and white 
hair he looked the last man in the world to " go a-gipsying.” After- 
wards I came to know Peter, and spent many evenings with him in 
the little house where he lives with an old housekeeper of singular 
ugliness and a turbulent small boy known as Patrick Flannery. I 
found hxm absurdly simple, a man knowing nothing of the world and 
troubling himself little about anything beyond the borders of Moher ; 
but though he is so unpretending he has deep respect for his dignity 
as a parish-priest. On one of those evenings in bis naked little parlour 
he told me the story of the only adventure of his life. 

A small island with a ruined house on it lies near the shore of the 
most desolate part of the parish ; at high tide it is ringed with white 
Jumping waves, but at ebb it is set in a black rim of rocks. A miser 
was strangled there for his money by his daughter, seventy years ago, 
so the house is known for miles around as the “ House of the Murder." 
Then it was a headland, but afterwards the encroaching sea cut it off 
from the coast. The Moher folk say the island is haunted by the ghost 
of an old man with a choked face and with purple foam on his Ups, and 
is given up to the Evil Spirits. 

One stormy winter’s night, nearly twelve years ago now, Peter 
Flannery was riding back from visiting a d 3 nng woman near Liscannor. 
It was raining, the wind was dead against him ; he had seldom been out 
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on such a night though his life-work took him on many a wild lonely 
ride. As he reached the liscannor Cross-roads his horse stopped, and 
a heart-broken voice came from under the trees. 

“ Remember the Dark Man I For God’s sake remember the Dark 
Man ! ” He knew that it was Andy Lonergan, the " Dark Man " — 
that is, the blind man — ^who haunted that place day and night. 

“ Is that yourself, Andy ? " said he. 

" 'Tis so, your reverence, but 'tis the black night to be abroad, 
sure the Banshee is keenin' on th' island.” 

“ The Banshee, is it ? I know, I know, and manny's the time I’ve 
heard that same, Andy. There's never a rough night without her.” 

" Is it the wind ye mane, father ? I know the wind’s cry if anny- 
one, but 'twasn’t only that on th’ island to-night ; 'twas a woman’s 
voice, sometimes ’twas like a child’s. There’ll be sore hearts in Moher 
the mom.” 

" Ah well, Andy 1 manny’s the queer thing ye’ve heard in your 
time,” said Peter, and he rode homewards, but Andy’s words kept in 
his head. Now, the blind man was half crazed, yet dared not lie about 
the Banshee ; perhaps there was some poor soul in trouble out on the 
island. At last he turned his horse ; as he rode back past the Cross- 
roads he called out, “ Are ye there, Andy ? ” but no answer came. 
The horse seemed to have strong objections to going seaward, and Peter 
himself had misgivings ; he is a Clare man, the son of a Ball3rvaughan 
fisherman, and though of course he does not believe in the Banshee, 
yet would rather not have gone where there was any chance of meeting 
her. Then he thought — suppose Andy was fooling him I He could 
fancy the blind man sitting hidden and grinning at him as he rode back 
past the Cross-roads. It would be a fine joke in Moher ; he flushed at 
such irreverence. 

Then he reached the shore, and dismounting fastened his horse to 
a wall, and walked down across the slipping shingle, cr unchin g it under 
foot ; he was tripped by tangles of seaweed, and stumbled over a fishing 
coracle, could see scarcely a yard in front of him. ” 'Tis a blind man’s 
holiday,” he thought. " Faith, Dark Andy could see as much as I can, 
and why couldn’t McCaura leave his coracle in a sensible place ? ” 
He went to the water’s edge, the foam splashed over him, he could see 
nothing but thewhite flashes of breakers and was deafened by the noise. 
A few minutes of this was enough ; he turned back with a smile at the 
absurdity of his going out there at that time of night. " There’s no 
fool like an old one,” he said ; then stopped to listen again, and in a 
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pause (when the wind seemed to be taking breath for a howl) heard a 
child’s cry from the island. How could a baby be on the island in a 
hurricane, when there was not a soul for miles around would go there 
for love or money at any time ? His misgivings rushed back with 
uncanny legends of lost souls bound on the winds or imprisoned in the 
waves that always keep racing towards the land yet always break 
before reaching it. This might be some Devil's trap. True, he could 
exorcise the Devil, but would rather not. 

He waited during the new howl of the wind — ^it seemed endless — 
then in the next pause heard the child’s voice again ; it was an un- 
mistakably human squall. “ 'Tis a child, sure enough,” he said, " an’ 
a strong one at that.” The question for him was not how did the baby 
get on the island, but how was he to get it off ? McCaura's cabin was 
a mile away across the bog, and on such a night no one would be out 
except Dark Andy, who would be worse than useless. The only thing 
was to go out to the island himself, so he groped his way to the coracle. 

Now a coracle is a sort of punt, a shallow frame covered with 
tarpaulin, a ticklish craft, but it can live in the wildest sea, though as 
Peter said — " ’Tis alwa}rs on the look-out for a chance to drown ye.” 
He shouldered it as one to the manner bom. Many a day and night 
bad he spent afloat in the time when he was a fisher-boy ; be thought 
how often since then he had longed to put out to sea, only his mighty 
dignity as a parish priest forbade it. His old bones were stiff, but he 
was as strong as ever. 

Well, to cut a long story short, he launched that coracle and reached 
the island, not without risky and hard work. Dragging the coracle 
ashore, he made his way to the ruined house ; the roof had fallen in, 
the windows were gone, only the walls were left. He cotild see nothing, 
but the child’s cry guided him, and then in a corner he found a woman 
lying huddled on a heap of fallen plaster and laths ; her face was to 
the wall, her left arm clutched a tiny baby. He knelt down by her and 
touched her forehead — she was dead. By her dress he knew she came 
from the Arran Islands. Perhaps she had been brought to the “ House 
of the Murder ” to keep the birth secret ; or perhaps the fishers bringing 
her to the mainland had been caught by the gale, and could place her 
in no better shelter in the time of her trouble. Now the Arran folk 
were familiar to him, many were of his kindred ; he must have known 
this woman from her babyhood, and as a slip of a girl running barefoot 
on the hills. He turned her face to him, but could only see it dimly ; 
it was much changed too, and half hidden by wet hair. Then the 
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thought came that he had no right to pry into her secret ; he laid her 
head back reverently. She lay there with her face to the wall as if 
she had died in shame. 

He took the baby and chafed it, wrapping his woollen comforter 
round it ; he thought it was dying — ^his knowledge of babies was small 
— so he decided to baptize it at once. There was no lack of water, for 
the rain was still falling in torrents, so he filled a cup that was lying 
with some untasted food by the mother, and baptized that whining 
infant as reverently and solemnly as if he had been in a great cathedral. 

It must have been a strange scene in the " House of the Murder " 
— the gaunt old man dripping from the rain and the sea, holding the 
baby tenderly and awkwardly, with the body of the mother lying 
beside them. He gave the baby the name Patrick, the first that came 
to him, " Pathricius, ego te haptizo," and so forth in his queer Latin 
brogue, and the small new Christian howled dismally, and the gale 
answering howled outside. Then he unbuttoned the breast of his 
greatcoat and fastened the baby inside — so that only its ridiculous 
red face could be seen — ^and started for home. Crossing more easily 
this time, he found his old horse huddled in dumb resignation under 
the lee of the wall, and rode home through the storm at a good pace 
with a light heart. Every now and then the child cried to show that 
the life was in it, and then he tried to quiet it tenderly with " Be 
hushed now, vick machree, son of my heart 1 Ah I be sthill, Pathrick. 
Be aisy, ye cantankerous little cur ! ” 

There was great work that night in the little house, when the old 
priest and his housekeeper welcomed their guest. And when the baby 
was cosily asleep, Peter got into his big arm-chair and mixed himself a 
steaming tumbler of punch — for no man values punch more, though 
of course in strict moderation — and he felt he deserved it to-night. 
" An' would ye believe it ? ” and at this point of his story his voice 
shook with pathos — " would ye believe it, at th' instant when I was 
putting it to me lips the clock sthruck twelve, aund so I couldn't taste a 
dhrop, not a single dhrop I ” For if he had tasted it after midnig ht 
he could not have said Mass. This was a lame ending to his one 
adventurous night. The baby was kept in the priest’s house, and, 
when the gale went down, the mother’s body was brought from the 
island and buried ; I think Father Peter found afterwards who she 
was, though her name never passed his lips. 

For nearly twelve years “ Pathrick ” has ruled the priest’s house, 
thriving under the rough tenderness of Peter Flannery. Meanwhile 
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Peter has led always the same life, rising in the early morning to say 
Mass in the cold chapel before a scanty congregation of women ; many 
of them pray aloud with shut eyes and entire disregard of their neigh- 
bours, and Patrick now serves him as clerk, looking very serious in his 
little white surplice, like a Cupid in a monk's cowl. 

Then he rides on his sick-calls, miles and miles away through the 
bogs and over the hills, for he goes at any hour of the day or night to 
any one who chooses to summon him ; or he walks down to the school— 
where he usually finds Patrick standing in the comer with his face to 
the wall, in disgrace— or he goes his rounds through the Village of 
Moher. Many a time have I seen him striding down the Village “ like 
an executioner,” and the dirty little ragged children running to meet 
him and snuggling their smeared faces against his long coat. The first 
time babies see him they yeU as if he was the Devil ; but the next time 
they would yell louder still if he forgot to fondle them. Many a time 
have I seen him standing in the street, beleaguered by a cluster of women, 
scowling nervously over them and looking to see if there is any chance 
of rescue ; while they all talk at once, quarrelling among themselves : 
” Ah I Peggy Lonergan, dacint woman, be whisht, can’t ye ? ” 

*' Mary Ronan, I take shame o’ ye to be throublin’ the holy priest 
so. Won’t ye be lettin’ me have a single word wid him ? ” 

And now in the evenings he has something to dream about, and 
when he sits alone by the fire in his naked parlour, smoking his old 
pipe — with his tumbler of punch smoking too, to keep him company — 
he dreams of the great future of Patrick Flannery. He sees that urchin 
grow up a model, go to Maynooth and win prizes there, rise rapidly in 
the Church, and even become a Bishop. It is true Pat will have to 
change greatly before then, for it is a queer Bishop he would make 
now ; but time works wonders and. Pat has a good heart. 

Peter hears him preaching the great sermons himself has never 
preached to the great congregations he has never seen. And he thinks 
that " His Lordship Docthor Flannery ” has a pleasing sound, that 
Bishop Flaimery will be loved by all, that blessings will go with him ; 
it is he that will have an eye for true worth and never let a plain man 
spend his life in a wilderness while smoother-tongued men have all they 
want. But at this point the dream breaks, for he knows in his heart that 
he would be sorry to leave his wilderness ; so when the clock strikes nine 
he slowly finishes his punch, knocks out the ashes from his pipe and 
goes up the steep stairs to hi* bedroom, quavering in his hoarse voice. 

When we went a-gipsying, 

A long time ago. 
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Frank Mathew 

S OME said big John Mumane was the laziest man in Connemara, 
others called him a surly dog ; but I alwa3rs liked him. He 
had some excuse for his laziness and surliness. When 1 knew 
him first he was active enough. He used then to begin the day in 
the brightest of tempers, and if he had been let sit in peace and 
sunshine would have remained merry, but work undermined his cheer- 
fulness. His farm lay high above Leenane at the head of the Killeries, 
a creek walled in by mountains, in the heart of the Irish Highlands. 

Two roads wind down to the creek, one lower by Finigan’s shebeen 
and one by Mumane’s farm. In those days I half envied him ; he 
had a pretty little wife, a neat home, and three pigs, while I owned 
neither a pig nor a wife ; he had no vain ambition and asked nothing 
better than to live and die at home in that wilderness. 

But when I visited Connemara again, years later, things had changed 
with him ; he had met with ill-luck, and had lost heart. A bank 
holding his little money had failed, his crops had failed too, his last 
pig had died ; everything had gone badly with him. He spent half 
his time at the shebeen, and had a dangerous look. To make matters 
worse, he was to be turned out of his farm — had quarrelled with his 
landlord ; for a true Galway-man always quarrels with the man best 
able to thrash him. Mumane was fuU of fight, his mother used to say 
of him that he was never at rest except when he was fighting, and 
of course be knew that some one else must be responsible for his 
misfortunes, so he laid the blame at his landlord’s door. 

His landlord was my friend Shane Desmond, who in those days was 
always at war with his tenants. Here I thought were the makings of 
a tragedy — a lawless district, an unruly peasantry, and a hated land- 
lord. 

Well, that summer my stay in Connemara was brief, and soon after 
I left, Mumane came to the turning-point of his life. I have the story 
from his own lips. 
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In November, when the days grew short and the nights dark, there 
was a rumour in the shebeens near Leenane that some of " the boys ” 
were coming from Desmond’s estate in Clare, a fishing-boat would 
bring them from liscannor to the Killeries and take them back without 
any one being the wiser, and their trip might mend matters. 

One boisterous evening, Mumane was standing at his window 
watching his wife trudging heavily up the mountain road. All day 
the wind had been hissing drearily through the mountains ; now it was 
snarling and yelping like fighting dogs. There was a veil of rain 
wavering on the grey crescent of sea. 

He had spent hours that day at the shebeen. As he watched his 
wife he thought in a muddled way how pretty she was when she was 
young though now she was a plain little woman ; he thought of the 
time when he first caught her in his arms, down yonder where the Owen- 
Erriff runs by the Devil's Mother Mountain — “ I love ye, Molly Joyce I 
tell me now, are ye listenin’ to me, mavoumeen dheelish I I love ye 1 '* 
— then of their hfe, of the careless years, of his losses and troubles, of 
the heavy evenings he spent smoking by the dull light of the turf fire 
alone with her in this cabin, then of the loud nights in the shebeen, and 
of the dreary times at home after. She seemed to get so silent and 
dull, he was tired of her worried face, sick of her frightened way of 
watching him. 

Though he knew that she was a kind little woman, and that she loved 
him like a dog, he had grown hard and cold with her. Only that even- 
ing he had told her roughly to stop making a hare of herself, moping 
and poking about doing nothing, and to get out of that and to spend 
the night at her father’s ; and she, knowing the little use of speaking 
to him, had gone silently. He felt half sorry for his roughness as he 
watched her ; after all she was a good soul and they had been happy 
together once. But now that he was to lose his last belongings why 
should he keep her ? how could he when he couldn’t ? She must go 
back to her own folk who were well-to-do — for those parts — ^while he 
went out to try his luck in the world. 

Then he walked up and down his cabin. It looked wretched ; 
the turf fire on the hearth had smouldered, the whitewashed walls 
were blackened by smoke, they had little on them but a big crucifix, 
there was little furniture left. He remembered it bright and homelike ; 
now it would be unroofed, he would be penniless and homeless unless 
Desmond was shot that night. 




FRANK MATHEW 


246 


For the boat had come from Liscannor, and when Desmond drove 
back from Carrala, " the boys ” were to wait for him on the lower road. 
If he came by the upper road, Mumane would see him, and was to put 
a light in his window ; then they would change their ambush. 

At the best, Mumane's thoughts were not clear. Now he kept 
thinking, over and over again, sure 'twas no harm lighting a candle, 
’twas no business of his whatever the boys below might do ; then, 'twas 
his chance of revenge, sure the man deserved to be killed ; then, if 
only he was going to hit Desmond himself 'twould be different, but 
'twas cowardly just lighting a candle ; then, 'twas a black job 
after all. 

Outside the twilight was fading ; the wind was working itself into 
a rage with uncanny cries. Was that the wind or the shriek of the 
Banshee ? It was said that lost souls were chained on the wind, 
surely there were human cries in it now : why were the dead abroad 
to-night ? 

The landscape was blotted out. Then the moon began to rise 
and the backs of the mountains rose out of the darkness. Then he 
saw their steep walls and the winding lane of slaty water between 
them. 

There was a glimmer of silver over Muilrea ; the moon floated into 
sight with milky-edged clouds round her ; a path of light crossed the 
water, and three streams glittered on the Blue Gable Mountain. The 
moon seemed to shine out with strange suddenness ; the jagged top 
of Muilrea stood black against her, making her look as if a ragged piece 
had been torn from her. He stared till the light dazzled him ; then 
turned away. 

The black crucifix on the wall opposite was shown plainly by the 
moonlight ; the face of its figure was bent forward as if watching him. 
He had prayed before it so often all his life. It had seen him a baby 
in the cradle, a child dandled by his mother, a man bringing home his 
bride. Here in this cabin, this one room where his life had been centred, 
the crucifix hung as a silent witness. He thought of his misery ; sure 
he had cause to hate the man. Still that sad face was watching him, 
he could not bear it, must take the crucifix down. Placing a bench 
under, he reached to the nail fastening the top and wrenched it out. 

The moon was covered. The cross leant forward in the darkness . 
He turned his head away to shun the bent face ; and groping, tugged 
out the nail at the foot. The cross seemed as heavy as lead, he dared 
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not look at it ; placing it in the corner — face downward — ^he covered 
it with a cloth. 

Then he stood again at the window. The moon shone out, and the 
wind lurched drunkenly against the door, with an echo of singing from 
the shebeen, the chorus of “ Crdiscin Lan " (The Little Full Jug) : 

Is gradh mo croidbe a cuilin ban ban ban. 

Is gradb mo croidhe a cuilin ban. 

He could fancy the crowded smoky room, the glowing turf fire, and old 
Pat Finigan singing with a jolly flushed face ; and those other men 
listening too, crouching behind the low wall. 

There was a stain of rust on his right hand and he thought it was 
blood, rubbed it but it was dry, felt as if a curse bad fallen on him. 
Then came a pause between the gusts, and he heard the ring of hoofs 
on the stony road. At once he turned back to light the candle, took 
it with a shaky hand : then on the wall where the cross had been, saw 
a dazzling white cross. 

He staggered back with his eyes fixed on it : it was a miracle, a last 
warning. He dashed the candle on the ground, and crunched it under 
foot into the earthen floor. 

The moon was drowned by the clouds and left the cabin pitch dark. 
The wind crashed against the door again. He unlatched the door, it 
was dashed open — he could not breathe — tried to pull it to after him 
but could not, some unseen hand seemed dragging it. The wind swirled 
through the cabin and flung the cloth from the prostrate crucifix. 

The next morning was calm, with a stainless sky. Molly came 
trudging down the mountain road from her father’s farm, her heart 
heavy with foreboding. All that night she had been crying and praying. 
The glory of the morning, the rare colouring of the mountains, the 
green crescent of sea, were nothing to her. 

As she reached the door of the cabin she saw her man sitting by the 
hearth with his head bent forward on his hands. The crucifix was gone 
from its place. It had been fixed there when the walls had been shining 
with fresh whitewash, now they were blackened, but where it had hung 
the wall remained white in the shape of a cross. 

" Is it you, asthore ? ” he said, came to meet her, put his hands on 
htt Moulders, and drew her dose to him. 

" It's a hard world 'tis, mavoumeen, but we’ll bear God’s will 
tc^ether, Molly dear.” 
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THE TWISTING OF THE ROPE 

H ANRAHAN was walking the roads one time near Kinvara at 
the fall of day, and he heard the sound of a fiddle from a 
house a little way off the roadside. He turned up the path 
to it, for he never had the habit of passing by any place where there 
was music or dancing or good company, without going in. The man 
of the house was standing at the door, and when Hanrahan came near 
he knew him and he said : " A welcome before you, Hanrahan, you 
have been lost to us this long time.” But the woman of the house 
came to the door and she said to her husband : " I would be as well 
pleased for Hanrahan not to come in to-night, for he has no good name 
now among the priests, or with women that mind themselves, and I 
wouldn’t wonder from his walk if he has a drop of drink taken.” But 
the man said, ” I will never turn away Hanrahan of the poets from 
my door,” and with that he bade him enter. 

There were a good many neighbours gathered in the house, and 
some of them remembered Hanrahan ; but some of the little lads that 
were in the corners had only heard of him, and they stood up to have 
a view of him, and one of them said : ” Is not that Hanrahan that had 
the school, and that was brought away by Them ? ” But his mother 
put her hand over his mouth and bade him be quiet, and not be saying 
things like that. " For Hanrahan is apt to grow wicked,” she said, 
“ if he hears talk of that story, or if any one goes questioning him.” 
One or another called out then, asking him for a song, but the man of 
the house said it was no time to ask him for a song, before he had 
rested himself ; and he gave him whiskey in a glass, and Hanrahan 
thanked him and wished him good health and drank it off. 

The fiddler was tuning his fiddle for another dance, and the man 
of the house said to the young men, they would all know what dancing 
was like when they saw Hanrahan dance, for the like of it had never 
been seen since he was there before. Hanrahan said he would not 
dance, he had better use for his feet now, travelling as he was through 
the five provinces of Ireland. Just as he said that, there came in at 
the half-door Oona, the daughter of the house, having a few bits of 
bog deal from Connemara in her arms for the fire. She threw them 
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on the hearth and the flame rose up, and showed her to be very comely 
and smiling, and two or three of the young men rose up and asked for 
a dance. But Hanrahan crossed the floor and brushed the others away, 
and said it was with him she must dance, after the long road he had 
travelled before he came to her. And it is likely he said some soft 

f irord in her ear, for she said nothing against it, and stood out with him, 
end there were little blushes in her cheeks. Then other couples stood 
up, but when the dance was going to begin, Hanrahan chanced to look 
down, and he took notice of his boots that were worn and broken, and 
the ragged grey socks showing through them ; and he said angrily it 
was a bad floor, and the music no great things, and he sat down in 
the dark place beside the hearth. But if he did, the girl sat down 
there with him. 

The dancing went on, and when that dance was over another was 
called for, and no one took much notice of Oona and Red Hanrahan 
for a while, in the corner where they were. But the mother grew to 
be uneasy, and she called to Oona to come and help her to set the table 
in the inner room. But Oona, that had never refused her before, said 
she would come soon, but not yet, for she was listening to whatever 
he was saying in her ear. The mother grew yet more uneasy then, 
and she would come nearer them, and let on to be stirring the fire or 
sweeping the hearth, and she would listen for a minute to hear what 
the poet was saying to her child. And one time she heard him telling 
about white-handed Deirdre, and how she brought the sons of Usnach 
to their death ; and how the blush in her cheeks was not so red as the 
blood of kings’ sons that was shed for her, and her sorrows had never 
gone out of mind ; and he said it was maybe the memory of her that 
made the cry of the plover on the bog as sorrowful in the ear of the 
poets as the keening of young men for a comrade. And there would 
never have been that memory of her, ho said, if it was not for the poets 
that had put her beauty in their songs. And the next time she did 
not well understand what he was saying, but as far as she could hear 
it had the sound of poetry though it was not rhymed, and this is what 
she heard him say : “ The sun and the moon are the man and the girl, 
they are my life and your life, they are travelling and ever travelling 
through the skies as if under the one hood. It was God made them 
for one another. He made your life and my life before the beginning 
of the world, he made them that they might go through the world, 
up and down, like the two best dancers that go on with the dance up 
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and down the long floor of the bam, fresh and laughing, when all the 
rest are tired out and leaning against the wall." 

The old woman went then to where her husband was playing cards, 
but he would take no notice of her, and then she went to a woman of 
the neighbours and said : " Is there no way we can get them from one 
another ? " and without waiting for an answer she said to some young 
men that were talking together ; " What good are you when you 
cannot make the best girl in the house come out and dance with you ? 
And go now the whole of you,” she said, " and see can you bring her 
away from the poet’s talk.” But Oona would not listen to any of 
them, but only moved her hand as if to send them away. Then they 
called to Hanrahan and said he had best dance with the girl himself, 
or let her dance with one of them. When Hanrahan heard what they 
were sapng he said : “ That is so, I will dance with her ; there is no 
man in the house must dance with her but myself.” 

He stood up with her then, and led her out by the hand, and some 
of the young men were vexed, and some began mocking at his ragged 
coat and his broken boots. But he took no notice, and Oona took no 
notice, but they looked at one another as if all the world belonged to 
themselves alone. But another couple that had been sitting together 
like lovers stood out on the floor at the same time, holding one another's 
hands and moving their feet to keep time with the music. But 
Hanrahan turned his back on them as if angry, and in place of dancin g 
he began to sing, and as he sang he held her hand, and his voice grew 
louder, and the mocking of the young men stopped, and the fiddle 
stopped, and there was nothing heard but his voice that had in it the 
sound of the wind. And what he sang was a song he had heard or 
had made one time in his wanderings on Slieve Echtge, and the words 
of it as they can be put into English were like this : 

O Death's old bony finger 
Will never find us there 
In the high hollow townland 
Where love's to give and to spare ; 

Where boughs have fruit and blossom 
At all times of the year ; 

Where rivers are running over 
With red beer and brown beer. 

An old man plays the bagpipes 
In a gold and silver wood ; 

Queens^ their eyes blue like the ice. 

Are dancing in a crowd. 
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And while he was singing it Oona moved hearer to him, and the 
colour had gone from her cheek, and her eyes were not blue now, but 
grey with the tears that were in them, and any one that saw her would 
have thought she was ready to follow him ^ere and then from the 
west to the east of the world. 

But one of the young men called out : " Where is that country he 
is singing about ? Mind yourself, Oona, it is a long way off, you might 
be a long time on the road before you would reach to it.” And another 
said : “ It is not to the Country of the Young you will be going if you 
go with him, but to Mayo of the bogs.” Oona looked at him then as 
U she would question him, but he raised her head in his hand, and called 
out between singing and shouting : ” It is very near us that country 
is, it is on every side ; it may be on the bare hill behind it is, or it 
may be in the heart of the wood.” And he said out very loud and 
clear : " In the heart of the wood ; oh, death will never find us in the 
heart of the wood. And will you come with me there, Oona ? ” he 
said. 

But while he was saying this the two old women had gone outside 
the door, and Oona’s mother was crying, and she said ; ” He has put 
an enchantment on Oona. Can we not get the men to put him out 
of the house ? ” 

” That is a thing you cannot do,” said the other woman, " for he 
is a poet of the Gael, and you know well if you would put a poet of 
the Gael out of the house, he would put a curse on you that would 
wither the com in the fields and dry up the milk of the cows, if it had 
to hang in the air seven years.” 

" God help us,” said the mother, ” and why did I ever let him into 
the house at all, and the wild name be has I ” 

" It would have been no harm at all to have kept him outside, 
but there would great harm come upon you if you put him out by force. 
But listen to the plan I have to get him out of the house by his own 
ddng, without any one putting him from it at all.” 

It was not long after that the two women came in again, each of 
them having a bundle of hay in her apron. Hanrahan was not singing 
now, but he was talking to Oona very fast and soft, and he was saying : 
" The house is narrow but the world is wide, and there is no true lover 
that need be afraid of night or morning or sun or stars or shadows of 
evening, or any earthly thin g.” " Hanrahan,” said the mother then, 
striking him on th^ shoulder, ” will you give me a hand here for a 




252 


W. B. YEATS 


minute ? ” " Do that, Hanrahan,” said the woman of the neighbours, 

“ and help us to make this hay into a rope, for you are ready with 
your hands, and a blast of wind has loosened the thatch on the 
haystack." 

" I will do that for you," said he, and he took the little stick in his 
hands, and the mother began giving out the hay, and he twisting it, 
but he was hurrying to have done with it, and to be free again. The 
women went on talking and giving out the hay, and encouraging him, 
and saying what a good twister of a rope he was, better than their own 
neighbours or than any one they had ever seen. And Hanrahan saw 
that Oona was watching him, and he began to twist very quick and 
with his head high, and to boast of the readiness of his hands, and the 
learning he had in his head, and the strength in his arms. And as he 
was boasting, he went backward, twisting the rope alwa3rs till he came 
to the door that was open behind him, and without thinking he passed 
the threshold and was out on the road. And no sooner was he there 
than the mother made a sudden rush, and threw out the rope after him, 
and she shut the door and the half-door and put a bolt upon them. 

She was well pleased when she had done that, and laughed out 
loud, and the neighbours laughed and praised her. But they heard 
him beating at the door, and saying words of cursing outside it, and 
the mother had but time to stop Oona that had her hand upon the 
bolt to open it. She made a sign to the fiddler then, and be began a 
reel, and one of the young men asked no leave but caught hold of 
Oona and brought her into the thick of the dance. And when it was 
over and the fiddle had stopped, there was no sound at all of anything 
outside, but the road was as quiet as before. 

As to Hanrahan, when he knew he was shut out and that there was 
neither shelter nor drink nor a girl’s ear for him that night, the anger 
and the courage went out of him, and he went on to where the waves 
were beating on the strand. 

He sat down on a big stone, and he began swinging his right arm and 
singing slowly to himself, the way he did always to hearten himself 
when every other thing failed him. And whether it was that time or 
another time he made the song that is called to this day " The Twisting 
of the Rope," and that begins, " What was the dead cat that put me 
in this place," is not known. 

But after he had been singing a while, mist and shadows seemed to 
gather about him, sometimes coming out of the sea, and sometimes 
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moving upon it. It seemed to him that one of the shadows was the 
queen-woman he had seen in her sleep at Slieve Echtge ; not in her 
sleep now, but mocking, and calling out to them that were behind 
her : " He was weak, he was weak, he had no courage." And he felt 
the strands of the rope in his hand yet, and went on twisting it, but 
it seemed to him as he twisted that it had all the sorrows of the world 
in it. And then it seemed to him as if the rope had changed in his 
dream into a great water-worm that came out of the sea, and that 
twisted itself about him, and held him closer and closer, and grew 
from big to bigger till the whole of the earth and skies were wound up 
in it, and the stars themselves were but the shining of the ridges of 
its skin. And then he got free of it, and went on, shaking and unsteady, 
along the edge of the strand, and the grey shapes were flying here and 
there around him. And this is what they were sa3nng, " It is a pity 
for him that refuses the call of the daughters of the Sidhe, for he will 
find no comfort in the love of the women of the earth to the end of 
life and time, and the cold of the grave is in his heart for ever. It 
is death he has chosen ; let him die, let him die, let him die." 
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ROSANNA 

S ITTING by the fire we were, smoking our bits of pipes. Just 
him and me together, when, of a sudden, he turns on me an' he 
says : “ Da,” he says, ” it's about time I was thinking of 
taking a wife,” says he. 

" An’ is that the way wid ye ? " I says. " Troth, an' I'm thinking 
as much meself this long time. Sure it's scandalising discomfirture 
we’re living in,” I sa}^, ” ever since poor auld Maria went and died 
on us, — the Lord be merciful to her soul I Your poor mother, — the 
Lord be merciful to her 1 — she’d be like to tear the eyes out of them 
sluts of girls this minute, — the blessed saint in Heaven, that she is 1 
Thrue for ye, me boy, it’s a wife we want, and who’d be the wan to 
look out but yourself, since it’s the auld fellow I’m getting, entirely. 
And who’ll it be ? ” says I, that innicent, niver suspecting he’d be so 
undutiful as to be making his choice unbeknownst to me — let alone 
that same grand choice 1 ” Who’ll be it ? ” I axes him. *' What 

would ye say to Miss Condren at the Cross Roads ? It's thrue she’s a 
long nose of her own ; but what’s that ? She’s the rale auld family.” 

“ What 'ud I say to Miss Condren ? ” cries he. " It’s making game 
o’ me ye are, I think. What ’ud I say to Judy Condren ? ” says he, 
grinning at me wid all his white teeth an’ thim clinched over his pipe. 
" Sure, if I saw that long nose of hers poking about here — ' Take your 
snipe’s beak out of this house,’ that’s what I’d say to her.” 

" Then it’s one of them thriftless Roches ye’ve got in your mind,” 
says I ; " not but what auld Roche is a dacent feller, an’ the girls has 
fine figures of their own, I’m not denying. But it’s not much fortime 
they’d be bringing a boy.” 

" Is it I,” he cried, " ’d take up wid one of them? Bedad, I’m 
surprised at ye for mintioning them at all I What would I be doing 
with such flithereens, streeling about wid their ribbins an' their feathers 
an’ the impident airs of them ? ” 

** Then it’ll be Mary Cassidy, I’ll be bound,” says I. 

" No such thing,” says he ; " she’s been walking wid Jim Nolan 
this month past.” 

” WUl it be Miss O’Donnell ? ” says I. 
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" It will not/* says be ; " I’d rather go single all me da}^/’ 

" Well, in the name of God," says I, ** who is it to be, thin ? May 
be it's a town-girl ye’re set on after all. There’s Miss Hinnegan at the 
hotel, — ^it’s not the family connection I'd choose for ye, Johnny, the 
O'Moores have never wedded wid trade yet — ^but they do be sayin' it's 
rolling in gold she’ll be when auld Hinnegan dies. She’ll not say no 
to ye, Johnny. Troth, and I was noticing them were quare looks she 
was giving ye last Saturday after the pig-fair." 

“ An’ what sort of looks would ye have her give anny wan wid 
them crass eyes of hers," sa 3 rs me young man, an’ he takes his pipe 
out of his mouth an’ bursts out laughing. " Sure, God help her, she 
can’t look one way widout lookin’ the other. She’d be the right sort 
to put things straight for us." 

At that I bid him lave ofi his moidering thricks, for I knew it was 
humbugging me, he was, an' not a bit of marrying on him. An' he 
never answered me back a word, but was spacheless, playing a chune 
on the stem of his pipe wid his fingers, an’ puffing at it, an’ it black 
out. An’ thin he sa 5 rs : " It’s not money we want wid a wife ; ye’re 
a warm man, father — an’ it’s not beholden to a slip of a girl we’d be — 
you an’ me." 

" It’s aisy talking that-a-way," says I, " but it 'ud be no use at 
all, at all, for a fine young feller like yourself to go taking up wid a 
body that hadn’t enough to keep herself. It ’ud not be respectable," 
says I, " not what your father’s son was rared up to." 

" An’ as for family,” says he, kind of dreamy, as if he had not 
heard me, " isn’t it the rale auld stock we are ourselves ? O’Moores 
of Moorestown, discindints of Rory O'Moore, — king's blood," says he, 
" an’ what’s Roches, an' Condrens, an’ O’Donnells to that ? It's no 
sort of use to try and ally ourselves wid thim as '11 match us,” sa 5 rs he ; 
" an' why ? Because they’re not to be found — that’s why. We’ll 
mate to plaze ourselves," he says, as bould as brass ; " an’ what we 
want is a little young crathur wid a heart full of love ; a little weeshy, 
dawshy, coaxing bit of a thing wid eyes the colour of violets, that would 
swally ye'r heart alive and niver let it out again ; an' a head full of 
curls that would drive a boy wild just to look at 1 ’’ 

" What sort of blasphemiotis talk is that out of ye ? " cries I, 
interrupting him. " It's meself ye'll have wild in a minute or two,” 
for I didn’t fancy the looks of him, wid his head on one side an' a kind 
of silly smile on him. " What in the whole wide worrld’s upon ye ? " 
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says I. " Spake out, man, or I'll drag the tongue out of yer jaws an' 
make you tell the thrut that-a-way.” 

He turns upon me wid his hands on his knees, an’ his face the 
colour of the peeonies in the garden beyant. *' Da," he says, an' rasps 
his throat ; " Father,” he sa 5 rs an’ thin out he bursts. " You’ve no 
right," he says, " to be casting up at her thim rogues and vagabonds 
of parints of hers 1 Shure her mother isn't her mother at all, on’y 
her stepmother ; 'an as for her father — bad scran to him — ^he's the 
greatest bla'guard between this and Dublin. However, it's not fair," 
says he, “ to be goin’ on this way, for sure it’s niver themselves they 
are, at all, but blind drunk every day of the week, an' Sundays into 
the bargain. But as for herself, it's the purty little crathur she is, 
like an angel from heaven, her that's niver seen nothing but hell’s 
wickedness since the day she was bom. She doesn't rightly know 
how to set about anything yit, an’ if she is a Protestant it’s on'y because 
she know no betther. She learnt no wickedness off anny of thim, an’ 
troth it's a Catholic she’ll be the minute she’s told how." 

" Tare an’ ages,” says I, " ye murthering villain, hold yer tongue I 
Hold yer tongue, you spawn of hell, an’ tell me the name of her widout 
another word ! ” 

He was white now from red he was before, but his impidence was 
beyond everything. " It's Rosanna Moriarty,” he says. 

Well, I let a screech — I have a quick kind of temper, not a bad 
one, mind ye, but hasty-like. My poor mother — God be merciful to 
her I — manny’s the time she'd tell us of the day I nearly murthered 
her wid the pitaty knife, an’ I but seven years of age ; an’ the day I 
had me little sisther — God be merciful to her, that’s poor auld Maria, 
I mean — strangled wid her apron-strings for letting me little pet rabbits 
run away. Blue in the face she was, an' I pulling at the strings as 
hard as I could 1 We used to be kilt wid the laughing, talking of it. 
But I was always the rale good Catholic, an’ sure me blood was up 
entirely. I was like to kill him dead that minute, break his head 
open on him. an’ small blame to me. But I controlled meself. Wid 
a moighty effort I kep’ calm. " Johnny O’Moore," I says, “ ye black, 
on filial, heathen scrawn of a bla’guard scamp, mintion that name in 
my hearing again an’ I’ll have yer life, as sure as you stand there.” 

Wid that he sa}^ no more, an’ I says no more, nor was the 
subject as much as remarked upon between us till the next time he 
had impidence enough to dare, an' that was the very week after. 



ROSANNA 


257 


What did that owdadous rogue of a Moriarty go for to do, but die 
on us all of a suddent in the Delirious Trimmings, as the Docthur called 
it — a real roaring fit of drunkenness — an' his limb of a wife, she takes 
to her heels an’ off wid her out of the place, sorra a one knew where, 
an’ the little schemer of a Rosanna left behind on our hands together 
wid the corpse an’ a power of debts. 

It was auld Jim Roche first gave us the news ; an’ says he : " It’s 
rale bad Rosanna is, the crathur 1 Sure they can’t get her away from 
the poor fella’ at all, an’ neither bite nor sup has crossed her lips this 
blessed day. It ’ud break your heart to see her, with them purty red 
curls of hers hanging every way, and them big black eyes of hers 
swollen up wid the crying. An' him the bitther bad father I " 

An’ then I see me fine young man start up from his comer an’ off 
wid him widout a word. 

Sure I knew the way it 'ud be. Some one would be offering to 
take in the girl out of charity, an’ me fella’ would have to be keeping 
up them sperrits of hers an’ consoling of her an' wiping away all them 
tears — him as cute as a pet fox from the day he was weaned I But 
there's two on us can be cute, thinks I, an’ out of the place she goes, 
or my name’s not Larry O’ Moore. There’s the workhouse for her, 
an’ the likes of her, beyant in the town. She’ll be fed, an’ warmed, 
an’ clothed dacenter there than ever she’s been in her life, an’ my 
money helping to do it into the bargain. But I'll not have her left 
here to be bringing disgrace into my family. So I just says a word 
to Jim Roche, an’ then I took a bit of a stroll, an’ wint here and there, 
an’ dropt into this wan an’ that, an’ be jabers I gave them all the hint. 
There isn’t wan but 'ud be afeard to fall out wid me for they, most of 
them, owes me a bit an' I’ve been a good friend to them in the bad 
times. An’, to tell the thrut, I’m plisanter as a friend than as an enemy. 

Av course not a boy of them let on he understood what I was 
dhriving at : they wouldn't be that onpolite, an’ I wouldn’t have 
misdemeaned meself by speaking too plain. But, lonnies, it’s aisy to 
say a good deal when you’re saying nothin’ at all, and when I came 
home, sure, I knew I had settled the young gintleman’s nonsense for 
him, for as grand as he thought himself. 

The auld cuckoo^lock had gone twelve (an’ it’s twenty minutes 
late regular) before Johnny came back that night. A rale warm spring 
night it was, black and moist, an' all his curls were plastered down his 
cheeks wid the way he’d been stravaguing round. 
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I was sitting waiting for him, smoking me pipe wid a peaceful soul, 
for it was a good stroke of work I had done the day, an' so I kep* 
telling meself, when in he bursts like a wild fella. 

" Father," says he, " I’ve tauld ye I wanted to marry Rosanna 
Moriarty ; an’ I mean to marry her," he says. 

" Och, listen to him,” says I, scornful ; " sure it’s wandering in 
his speech, he is ! ” 

" Father,” he says, rale earnest and eager, " I’ve always been a 
good son to you. I’ve never been drunk nor contradictious, an' when 
other young men would have gone off an’ seen the world, I’ve kep' 
at home an’ worked an’ helped you. In the name of God,” says he, 
pitiful-like, " do not drive me to be undutiful now I Oh, father, it 
is a poor little innocent thing she is, an’ it’s alone and desolate she is, 
an’ by Heaven,” he cries, " this is a hard cruel worrld 1 There’s not 
one of them ’ll give her a shelter or a crust this blessed night ; an’ 
on’y for auld Kitty who’s sittin’ and wakin' the corpse, the poor 
crathur 'ud be alone wid the dead this minute — enough to drive her 
distracted entirely 1 But give your consent to our wedding,” he cries, 
” an’ then it’s who’ll have her. I’ll be bound. The cauld-hearted 
scoundrels as could shut their doors on her that way — why, it’s fighting 
for her they’ll be then I But I’ll be even wid them yet, the whole 
lot of them, whatever black curse of cruelty has come over them, 
at all, at all.” 

I was puffing away at my pipe, an’ for the life of me I could not 
but give an agreeable smile to meself, thinking it was the rale proper 
kind of respect I was held in all over the place ; not but that I knew 
there was not one of them as 'ud dare to go agin me. 

When he sees me smile, he stops suddent and gives me a quare 
look. ” Father,” says he, ” I see what you have been after. God 
forgive you,” he says, “ but it’s a wicked man you are.” 

" Whisht, now, don’t be goin’ on,” says I ; " you will live to 
thank me yet.” 

“ An’ what is to become of that poor young crathur ? ” says he, 
quite quiet ; ” have ye tlrought of that ? She cannot live alone in 
that auld tumble-down place, an’ her that purty an’ little, an’ black 
Mac (divel take him I) wid his eye on her this many a day. What is 
to become of her, father ? ” 

“ Let her go to the workhouse,” says I ; “ she need not fear black 
Mac there, for they keep them away from each other fast enough, the 
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young boys an’ the young girls too. They will be coming, no doubt, 
to bury the father from the Union to-morrow ; let them take the 
daughter too ; it's the tight place for her.” 

Wid that, he lets the awfuUest oath ever ye heard. " She’ll not 
go there,” he says, " so long as I'm alive.” 

” May I ax what you intend to do, then ? ” says I, very polite. 

" I have tauld you already,” says he ; “I intend to marry her.” 

" An’ may I inquire what yez are going to live on then ? For I 
warn ye fair,” says I, in a white rage — for I seen by the obstinate look 
of him that he was set on his wickedness — “ I warn ye,” says I, " that 
across this thrashle ye will niver step once ye take up wid that 
Protestant slut of Moriarty’s ; nor a penny of me money ye will never 
see, neither now nor when I am gone.” 

" Is that your last word ? ” sa37s he, an’ stands up. 

“ It's me last word,” says I, " as I’m a living man.” 

" Then, good-bye, father,” says he. 

” Good-bye,” says I, " an’ me curse upon you,” says I. " My 
father's curse on the two of yez ! ” 

Well, out he stamps widout as much as another word, an’ I sits 
by the fire thinking it's home again he’ll be before I can turn round. 
Sure an’ I never thought he’d have thrown me over that-a-way, an’ 
h im an * me always together from the time he was a babby. But the 
turf itself burnt white under my eyes, an’ the dawn broke that cauld 
an’ desolate imto the room, but sorra a bit of him come back to me. 
An’ for three days I heard no news of him, an’ sure I was that dark an’ 
down in meself not wan dared to speak to me. The fellers was afraid 
to tell me the thrut, an’ to be plain wid ye, I was not, so to say, 
encouraging to conversation. Bedad, I would not let them think I 
cared a halfpenny what that scoundrpl of a boy was up to, when he 
chose to go against his father that rate. 

He niver caime home to me, an’ I axed no questions of nobody. 
But on the Thursday it was, Mrs. Malony (his Rivirence’s housekeeper, 
a contrary fidget of an auld woman she is) stops me just as I was 
passing the door. ” Oh, Mr. O’Moore,” she cries, in that mincing way 
of hers, ” what is this I hear about Johnny ? ” she says. " Father 
O'Hara will be fit to be tied,” she says, ” when he comes back from 
visiting His Holiness at Rome.” 

“ What may ye have heard, ma’am ? ” says I. " For it’s little I 
know or want to know about him.” 
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" Oh," she says, throwing up her eyes like an auld hen in a fit, 
" oh, Mr. O'Moore, sir, do not ax me ; 1 couldn't defile my tongue by 
speaking of it.” 

" Well, an’ that happens to come right,” says I, " for I don't want 
to hear. Though if you can reconcile it to your conscience to be 
keeping the thrut from his own father, it is surprised at ye I am, 
Mrs. Malony, an’ that's all I have got to say.” 

Sure, it was just itching the auld girl was to tell me the bad news. 
" Is it possible you don’t know, Mr. O'Moore ? ” she sa 3 rs. " Oh dear, 
how can I bring meself to discourse of such a scandal I It is the real 
saint we all thought Mr. Johnny, an' him so good in the choir, an' so 
regular at the Stations. Och, the shame of it I ” she says. " Father 
O’Hara will be leppin'.mad, he will I But there’s little shame about 
either of them,” she says, “ going about that brazen, an’ buying things 
together — set up house they have as bold as man an’ wife — the like 
was niver seen hereabouts before. Set up house in that minacious 
auld cabin of Moriarty's, an’ him not a week dead yet. And she, the 
dirthy Protestant. Now if she'd been a Catholic itself — Och, it’s a 
terrible visitation to the place, an’ the remarks of the folks, an’ the 
illusions, an’ the jokes, — it’s shocking altogether I Could not ye speak 
to your son, now ? ” 

” Mrs. Malony,” says I, an’ I niver turned a hair, " he is no longer 
anny son of mine, an’ I will thank ye to remember it. I have cast him 
off,” I says ; “ he is no O’Moore, at all, at all, to be bring;ing disgrace 
upon the name of them that has been kings in the land. An’ as for 
that other,” says I, " I’m wondering how ye have the face to mintion 
her to me I ” Wid that I made her an iligant bow an' left her. 

Well, that was the cmel, hard time for me. And, as if they’d 
given each other the word, sure every one in the place had something 
to say to me about them, wonst it was out that I knew their g oings 
on. This boy told me wan thing, an’ that boy would tell another, till 
it is distracted I was. An’ sure did not one up to me an’ says he : 
” Ye’d better let them be married off at wonst,” says he, " an’ save 
the shame of it.” I stmck him prostrate for that same, for as auld as 
I am. " I will let them go to h^ together,” says I. 

If only Father O’Hara had been back home, but it’s visiting His 
Holiness in Rome he was, an’ not expexcted for another week. 

Sunday was the rale disgraceful day. On my entry into the chapel, 
before I could as much as kneel down, I hears a kind of stir in the place 
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behind me, an’ 1 sees all them rows of Roche girls nudging each other 
and tossing their heads. An' there was a kind of titter among the 
boys, an’ auld Biddy Flannagan, the crathur, who always kneels in 
the middle just before the rails, where she can have a good view of his 
Rivirence an’ plenty of room to be rocking herself about, looks over 
her shoulder, an’ snorts like an auld say-pig, an’ rolls her eyes that 
wUd-like I thought she was struck wid an apple-complex. An’ then 
what should I see but my young gentleman marching up the chapel, 
an' Miss Motiarty, if ye plaze, alongside of him in a bran new black 
gown, an’ a white s\m-bonnet — he looking neither to right nor left, 
an’ she watching him with them saucer eyes, that had done all the 
mischief. An’ when he salutes the altar, she gives a little dip beside 
him, the heathen t He kneels down at the end of the bench an’ she 
inside. An’ in a minute or two out comes little Father Jo, the curate 
from town beyant, who says Mass of a Sunday when Father O’Hara 
is away ; an’ glad I was to see him, for the cheeks was burning off of 
me. When he done the Gospel, an’ he had off wid his vestment, an’ 
come to the altar-steps to read out the notices an’ every one was 
quiet listening to what he was going to say, if the first things he lets 
out is not the banns of marriage between John O’Connell O’Moore of 
Moorestown in this parish an’ Rosanna Moriarty of Mount Pleasant in 
the same I Begorrah, the whole place was swimming round wid me. 
Spacheless I was, an’ all I could do was just to look at them, thinking 
it 'ud be a wonder if the auld flags would not open and swalley 
them up. 

Himself was sitting like a lamb, niver stirring hand nor foot, his 
eyes fixed rale pious on the alther, as if butther would not melt in his 
mouth. An’ she, wid her sun-bonnet tumbled off them red curls of 
hers, as rosy over the impident face of her as ye plaze, wid a kind of 
dimple coming an’ going on one side of her cheek that was just bursting 
wid smiles as anny one could see. At the sight of them I don’t know 
what came over me, bit I gives a kind of bawl, and ups on me feet. 
“ Your Rivirence,” sajrs I, “ I forbid them banns.” 

An’ Father Jo, who was rambling on quite aisy, stops as if he had 
been shot. “ What’s that ? ” says he, very sharp — you could have 
heard a pin drop. But my blood was up, an’ the whole place looking 
at me. " I forbid them banns,” I says ; ” an' if your Rivirence 
wants to know about the impidiment, sure there she is, an’ sorra a 
bit of spritual relation either, but a real Orange heretic, an’ not a 
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bit of shame on her, the dirthy streel, shamming prayer beside the 
poor boy she has deluded entirely — an' her breaking all the Command- 
ments this minute. She’ll not wed him. I’ll have her know it.” 

“ This is very onseemly,” says Father Jo, as pink as a babby to 
the roots of his hair ; ” I cannot have this disturbance in the cha^,” 
he says. 

" But your Rivirence,” says I, “ didn't ye give it out this minute ? 
' If any one is aware,’ sa}^ you, and sure ” 

" Whisht I ” says he ; " this is scandalising behaviour.” 

" An’ it is that same, yer Rivirence,” says I, " but that’s no fault 
of mine.” 

" Sit down,” says he ; " I’ll see ye after Mass in the vestry,” 

An’ Johnny niver a word out of him, but sitting there like a statue. 
I sees her crudle up to him like a child, an’ now an' agin she shoots a 
look at me out of her eyes that was swalleying up her face — too big 
was they entirely. And what wid one thing an’ another, I felt that 
mad, that it’s not a prayer I said that day. 

Well, I gives Father Jo a bit o’ me mind in the vestry ; but not a 
ha’-porth of good could I get out of him, " Ye must speak to 
Father O'Hara,” says he, ” for I cannot interfere,” 

An’ when I got out of the chapel, och, to hear them all talking 1 
'* What’s the meaning of her coming to chapel wid him, and her a 
Protestant ? ” says one. ” Why it’s converting her he is,” says 
another, and wid that they were all fit to die wid laughing. An' 
didn’t that scrawn of hell, black Mac, catch up the pair of them on 
the road, an’ out with some of his impidence, an’ did not Johimy an’ 
he have the grandest set-to that ever was seen in these parts, an’ did 
not Johnny give him such a pair of black eyes that the folks do be 
talking about it still ? The finest shindy ever they saw, they tell me : 
but sure, I could not be taking pleasiire out of anything wid the shame 
of the world upon me. 

Well, on Tuesday evening, as I was sitting down to me bit of a 
supper, on the stroke of ten o’clock, who should come tearing in upon 
me but Father O'Hara himself. It is the holy show he was with the 
grime an’ the smuts of the railway on the pale face of him, an’ his 
long white hair hanging wild-iike over his eyes. ” What is this I 
hear,” he says, widout as much as reaching me his hand. " what 
is this I hear about Johnny ? ” I was right glad to tell him the 
story, but when I had fini^ed 1 thought he was going to murther 
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me entirely. Rale wicked, he was, an’ I as innercent as the babe 
unborn. 

" You unnatural man," says he, " an’ can ye sit there and tell me 
in cold blood that you have drove these unfort’nit children into sin ? 
Och, God help us all,” he cries, " that I should have come home to 
this ! I have been among yez forty years come Christmas an’ I have 
had the grief of the world over yez all, God knows,” he says. " An’ 
manny an’ manny a time I have seen yez break our Divine Master's 
holy commandments ; manny a time, my poor flock, I have had to 
weep over yez and for yez. I have seen yez fighting, an’ injuring, 
an’ cheating each other, an’ seen yez in jail an’ in throuble, an’ known 
in me sorrowful soul that the sentence of the law was just. When we 
had that terrible murther here,” he went on, " ’tis fifteen year ago 
now, on’y for the grace of God an’ His powerful consolation an’ the 
sight of the poor sinner’s beautiful pinitence, sure I must have died 
of the agony in me heart, for it is the heart of a father I have to yez 
all. But niver,” he says, " niver before in all the days I have been 
among yez have anny of my children fell into such sin as this. An’ 
to think it should be the child of me predelection, little Johnny,” he 
cries, his voice breaking wid the sorrow, " him that was my pride an’ 
my joy, him that your sainted wife, Laurence O’Moore, laid in me arms 
wid her last dying effort 1 Oh, man,” he goes on, turning on me again, 
" I hold you responsible before the throne of God for all the guilt that 
lies on the souls of that poor boy an’ girl to-night,” 

An’ not bit of reason wud he hear from me. Priests an' women is 
that-a-way where the young folks is concerned : they do be forgetting 
the Fourth Commandment altogether. I could not pacify him at all, 
at all. ” Come wid me,” he says, ” come this minute, an’ let us seek 
these childer. Not another night will I consent to let them stray 
without the Fold. Come, Laurence,” he says, " in the name of your 
God, I command you ; come and repair in so far as His mercy will 
pennit the cruel wrong you have done 1 ” 

Nothing would serve him but I must set out wid him into the 
night be}rant that very instant. An’ on’y that I was afeared for his 
sake, on account of the state he was in, an’ him such an auld man an’ 
so frail, sure I had niver have demeaned meself by going a step. 

But out he runs me, an’ down the lane, an’ across the village- 
thanks to goodness there was none about — an’ up the bit of bog to 
the shanty, where Johnny had set op wid his light-of-love. The moon 
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burst out of the clouds ; there was a soft wind blowing round us, an' 
his Rivirence's face shone as pale as death wid all the white locks round 
it, an' him skimming along like a hare, so that I was hard set to keep 
up wid him. Well, we soon come in sight of Mount Pleasant. There 
it stood in the moonlight, wid the thatch falling off the roof, an’ 
the mud of the walls crumbling away, the miserablest, most God- 
forsaken hole of a place I ever see. An' as I thought of my on’y 
son disgracing himself by coming down to such a residence, I could 
not help it, but I let a curse on the pair of them. 

His Rivirence whisks round an' lifts his hand, an' then he clutches 
me with one hand by the arm, an' points wid the other. " See 
yonder 1 ” he says, wid a kind of strangled whisper. “ See yonder, 
you sinful man I ” An' he pointed to a black heap lying in the shade 
of the hovel across the door ; an' then he motioned me back, so stem 
I durst not disobey him, an’ himself went forward up to it. 

" Johnny, my poor child,” he says — ^his voice was like a cooing 
dove’s — ” Johnny, my poor child, what are ye lying out there for ? ” 

An' Johnny, for Johnny it was, sleeping like a tramp on the bare 
turf, he up like a shot, an' rubbed his eyes, an' stared at Father O’Hara 
like wan daft. “ Oh, your Rivirence," says he, reproachful like, 
" sure you would not have me lying widin wid the poor little girl, an' 
the holy words not spoken over us yet ! ” An' his Rivirence he beat 
his hands together, and fell upon the fella’s neck and sobbed aloud. 
” I thank God,” he cries, " I thank God ! ” 

" Father O’Hara, is it you ? ” cries Johnny, that surprised and as 
if he had just waked out of a dream. “ Oh, father, we have wanted 
ye sore, an’ it’s the cruel time we have had ! An’ it’s the cruel things 
that people have said of us, an' she as innicent as the flowers of the 
field. Sure she does not know what they do be meaning. My heart’s 
been fit to break,” he says. 

An' then his Rivirence let a shout for me. " Come here,” he says, 
” Laurence O’ Moore, an' bless your good son, an' give praise to the 
Father above that kep’ him and his bride from sin, when his earthly 
father would have driven them into it. Come here an’ tell him that 
ye have seen the hardness of your heart, an’ repented. Tell him that 
he an’ the good little girl he has chosen for his wife will be welcome 
to your hearth. An’ in the meantime,” he says, ” Rosanna shall come 
to my house ; an' Johnny, me boy, it's meself will give the wedding' 
feast.” An’ after that what could I do ? 




SEUMAS MACMANUS 
B. 1868 


THE BEWITCHED FIDDLE 

F AIX, it's a good long wheen of years since it happened now. It 
was ould Jimmy Higgerty, that was uncle to Mickey acrass 
there, reharsed the passage to me. An' it was ould Jimmy 
himself, more betoken, that was the cause of the whole affair — for 
Jimmy, ye know, was what we call a canny man, very knowin' intirely, 
an' up to all sorts of saicrets that you nor me nor one belongin' to us, 
thanks be to Providence, knows nothin' at all, at all about. Jimmy was 
right-han' man with the fairies ; an* if ye’d believe all the stories ye 
hear goin' he come through some quare things, too, in his day — used 
to be out, they say, as reg'lar as the sun set, an' away tidin' aist an' 
waist with the good people, an* gettin' insight into their wa}^ of workin'; 
an’ sure it’s meself that rec’le’ts if there was only a bit of a year-oul' 
calve sick from one end of the barony to the other, it was nothin’ but 
post haste for Jimmy Higgerty to cure it — an', sure enough, when 
Jimmy put the charm on it, it either lived or died afther ; there was no 
middle coorse. 

Well, howsomiver, in Jimmy’s day there was in Doorin a one 
Solomon Casshidy ; an’ the same Solomon in his young da3rs was a 
thrifle wild — the fact is (to kill the hare at a blow), Solomon was the 
completest rascal ivir run on two feet, an' was a parable for the counthry. 
Christenin', weddin', wake, funeral, patthem, fair, or market nivir 
wint off complete without Solomon Casshidy ; dance, raffle, or spree 
of any sort, shape, or patthem nivir missed Solomon Casshidy, who, by 
the way, was the very life an' sowl of the gatherin's ; an' people would 
as soon think of doin' without the fiddler at one of these merry-makin's 
as without Solomon Casshidy. An' that just put me in mind that 
Solomon was the dandy hand at the fiddle ; the bate of him wasn't 
to be got between cock-crow an' candlelight the longest day in June. 
He would charm the heart of a whin-bush ; arrah, good luck to your 
wit, man, he’d actially make the fiddle spake I They say it was as 
good as a sarcus to hear how he'd handle it. 

But poor Solomon, good luck to him, soon came to the end of his 
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tether, an', afther takin' all the fun he could out of the worl', he, as 
himself said, turned over a new laif an' begun to look at the other side 
of the picther. An' I'm thinkin' whatsomiver he seen on the other 
side of it must have been deuced unpleasant, for the rollickin', »ngin', 
laughin', fiddlin', reckless, ne'er-do-well Solomon pulled a face on him 
the length of a tailyer's lapboord, an' if any of his ould comrades 
attimpted to make him convarsible on the fun that was goin' in any 
quarther of the counthry, Solomon would dhrop his jaws, an' fetch a 
groan would frighten a corp' ; an' " My fren'," he would say, “ this is 
an vanity, vanity 1 Life is hollow, an' these frivolities are only snares 
spread in our paths by the divil.” 

Anyhow, Solomon was an althered man, an' where he would go 
formerly to honour the Sabbath by a rousin' game of caman with the 
good bo}^, he was now seen makin’ his way to the meetin'-house with 
a Bible anondher his arm the size of a salt-box, an' as many hime-books 
as would set up a hawker in a daicent way of thradin', an’ he obsarvin' 
naither to the right nor to the left, but away a thousand miles ahead 
of him, as if he was always thryin' to make out the way to heaven 
somewhere in the skies foreninst him ; an' where he would of another 
time be makin' his way across the counthry, maybe to the shouldher 
of Srual mountain for a spree, wth the fiddle anondher his coat, ye 
might now meet him in the dusk of the evenin', still with the fiddle 
ondher the coat, but on a far betther errand — goin' to some prayer- 
meetin' at Inver, or Killymard, or Ballywell, or the divil only knows 
where ; he wouldn’t go within an ass's roar of a raffle-house ; an' if 
you tould him there was to be a dance or any other wee divarshin in 
sich and sich a place he'd strive to put the breadth of a townlan' 
betwixt him an’ it, for he said the divil was chained to the back-stone 
of any house that there was a hornpipe played in. 

Well, one evenin', it was in October, an’ jist about night-failin', 
Solomon was makin' his way for Billy Knox's of the head of the Glibe, 
where a great and very pious man, one Bartholomew Binjamin Rankin, 
was to hold a prayer-meetin' for the benefit of aU the weU-disposed 
sirmers in that sthretch of coimthry ; an' throth, it seems to me that, 
onless the Glibe’s changed mortially within the last jinnyration, there 
must have been a daicent quantity of sinners in them same parts. But, 
as 1 was sayin', Solomon was this evenin' on the good arrand, with his 
fiddle peepin' out from ondher his coat — for ye see, Solomon's ould 
practice whin he was a sinner come in bandy now that he was a saint. 
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an' no prayer-meetin' could be held without Solomon’s fiddle to steady 
the voices, when they joined to sing the himes. She was a splendid 
piece of a fiddle, an’ Solomon, when he turned over the new laif, was 
goin’ out to brak her neck across the nixt ditch, when he remimbered 
how she might come in handy this way, so he said to himself (as he 
tould afther), that ” he’d make the occasion of his sins a steppin’-stone 
to new vartues, an’ cause her that was hairtofore jiggin’ him down to 
the place below, now fiddle him into heaven." 

He thought to himself this evenin’ that he’d jist light the pipe to 
keep him company as he Jogged on, so where do ye think he’d dhrop 
into, on purpose to light it, but ould Jimmy Higgerty’s, the fairyman’s, 
that I reharsed to ye about before. On layin’ " Pagganinny," as he 
called the fiddle, down on a stool, whilst he was puttin’ a screed of coal 
to the pipe, Jimmy Higgerty lifted her, an’ dhrawin’ the bow acrass 
her, he took a bar of a lively tune out of her, when Solomon jumped up 
as if he was sthruck. 

" Higgerty, me good man,” he sa 5 rs, " you have shocked me. Thim 
vain airs,” siz he, ” has been long unknown to that fiddle, an’ I trusted 
that she would nivir more be an insthrument that the divil would 
gamble for sowls on. Paice, paice, and dhraw not the bow in idle 
vanity again 1 ” 

" Arrah, good morra to ye,” siz Jimmy, that way back to him, 
" but it’s delicate yer narves must have got intirely, lately. Throth, 
Misther Casshidy, I seen the time this wouldn’t frighted ye one bit ” ; 
an’ all at oncet he sthruck up, ” Go to the divil an' shake yerself,” 
while poor Solomon stood thrimblin’ in the middle of the flure like a 
man with the aguey. Whin Jimmy finished up with a flourish that 
would have delighted Solomon the days he was at himself (for, be the 
same token, Solomon was no miss at handlin’ the bow naither), he cut 
some quare figures with his left han’ three times over the fiddle, an’ 
handin’ it to Solomon, he says, " May ye nivir have more raison to be 
frightened than by a jig from the same fiddle — that’s all I say I ” 

Poor Solomon didn’t know the hidden mainin' of th^ words, or 
it would have made him look crooked ; nor he didn't know naither that 
Jimmy had put pisherogues on the fiddle ; but all the same he took it 
from him with a glum look enough, and afther praichin’ an edifyin' 
sarmon on frivolities, an’ death an’ jedgment, to Jimmy Higgerty, he 
betook h'm on the road again. 

There was a wondberful congregation of the sinners an' saints of 
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the Glibe — but the sinners had the best of it anyhow, in regards^ 
numbers — ^in Bill Knox's that night. An' Bartholomew Binjan^ 
Rankin was there, an' it was as good as a sarmin in itself just to get 
one glance at his face. There was as much holiness an' piety in it, 
ye'd a’most think, as would save the sowls of a whole barony. Solomon, 
who now got all sorts an' sizes of respect, as bein' a reformed sinner, 
an' was looked up to with ten times as much honour and nvirence as 
was paid to them that was saints all their life, got a sait, as was usual, 
beside the praicher. An' it's himself that was proud, an' he'd look 
down on the common crowd below with a most pit3nn’ look on his face. 
An' the well-disposed ones in the congregation would look up at Solomon 
an' then give a groan that ye might hear at Srual ; an' Solomon would 
look down on the sinners an' give another groan that ye might hear 
him at Bamesmore ; an’ then both Solomon an’ the sinners would look 
up at the rafthers, an' give a groan that ye might hear at Muckish. 
Afther some time, when they had got faistin’ their sowls fairly well on 
Solomon, a hime was called out, a very solemn one. " An’,” says the 
praicher, lookin’ at Solomon, ” our saintly brother here, of whom aich 
and ivery heart in this gatherin’ feels proud, an' whose pious ways are 
the glorification, admiration, an’ edifycation of every true Christian 
since he gave up his ungodly life, an' turned onto the path of righteous- 
ness — brother Solomon will give us the keynote, an' lend tis the aid of 
his unmusical box, throughout." 

Brother Solomon, be me socks, dhrew a face on him the length of 
his own fiddle, as if he was thinkin’ of his own unworthiness, poor man, 
an' says : 

“ It affords me a pious pleasure to dhraw my bow ondher the 
circumstances — that bow which so often snared me into the divil’s 
sarvice ; but I thank God with my hecul that I have long since departed 
from my wicked, wicked, unspaikably vile an' sinful ways ; an' this 
han’ has long since forgotten them vain and ungodly airs that at one 
time occupied every spare moment of my then onchristian life — ^long 
since, I say, have 1 buried deep in obliveen every remimbrance of thim 
wicked tunes, an’ the cunnin' of my han’ is now only used for a far 
loftier an’ betther purpose. Bretherin, I shall begin.” 

And Solomon dhraws the bow across the fiddle, an’ of all the himes 
tunes which was prented, what do ye think does he sthrike up ? " Go 

to the divil an' shake yerself I ” Och, it’s as thrue as I'm tellin' it to 
ye. But, ochdn, if there wasn't consternation in that house, I'm a 
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|Aj|lldman I Solomon himself stopped suddent, for all the world 
;jm]dh’ like a stuck pig ; an' he looked at the praicher. an' the praicher 
^^Ifed at him, and the congregation looked at both of them, and then ' 
fl^ixnon prayed from his heart as he nivir prayed afore, that the Lord 
in |Iis marcy might make the flure open and swallow him. The flure, 
jibpugh, as I suppose ye have guessed, did not open, but Bartholomew 
^njamin's mouth did, an’ he sayed, siz he : 

^ Bretheiin I bretherin 1 this is a sad failin’ away I Alas I alas I 
should have thought that Brother Solomon, the deformed sinner, 
would have returned to his ould godless coorses ! The rulin’ passion, 
my dear bretherin, is so sthrong in him — waxin' sthrong with new 
sthrength — that he has onvoluntarily bethrayed the divil that has 
again got hould on him. Bretherin, let us pray for him 1 ” 

5®* Ml’ in a jiffey the thundersthruck congregation were on their knees 
‘prayin' like Trojans for the delivery of poor Solomon from the divil. 
Solomon, of course, for appairance’ sake, had to take to his knees, too, 
but between you an’ me, it’s meself’s aieard that all the prayers he said 
would not fetch him very far on the way to the first milestone that 
leads to heaven. I’U wager whoivir heerd him, that his prayers were 
sweet ones, that the divil might saize ould Jimmy Higgerty an’ carry 
him off body an’ bones, an’ give him a toastin’ on a special griddle 
down below. When they thought they had prayed long enough, an’ 
that the divil was gone out of Solomon, they got up to their feet again, 
and they turned up the whites of their eyes till Bartholomew Binjamin 
announced that they would oncest more put Brother Solomon’s faith 
to the test, to see if he had profited by the few minutes’ sperritial 
recreation that they had indulged in. Solomon lifted the bow, an’ 
afore he started he turned up the whites of his eyes in the usual fashion, 
as if he was lookin’ for guidance, but in.his heart he was only callin' 
down another black curse on Jimmy Higgerty. 

" Bretherin 1 " siz he, as solemn as a judge — " Bretherin I The 
temper ” (by which he meant the divil of coorse) " possessed the fiddle. 


and not my htunble self ; in witness whereof just attind to the solemn 
an’ addyfyin’ air I will now produce for ye.” An’ down comes the bow 
on the fiddle, an’ up starts that beautiful jig tune, *' The Siege of 
Carrick I ” 

Och, tarnation to me waistcoat, but there was sich a scene in two 
minnits as would charm a dancin’ masther ! When Solomon played 
the first bar of it, he could as soon comb his head with his toes as be 
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could stop it. But that wasn’t the best of it. Bartholomew Binjamin, 
instead of goin’ into a cowld dead faint, as one would expect, begun 
to shuffle his feet in a suspicious way, an' afore ye'd say " thrapsticks " 
he was weltin’ the flure like the broth of a boy, tearin’ away at the jig 
like the ould Nick ! An’ in the squintin’ of yer eye there wasn’t S ' 
sowl anondher the roof, man, woman, or child, saint or sinner, that 
wasn't whackin’ away at it like the forties, iviry man of them leatherin’ 
the flure like a thrasher, jumpin' up till their heads would a'most 
sthrike the rafters, an’ yellin’ like red Injins, whilst me brave Solomon 
played like a black, put new life into the fiddle at ivery squeak, an'-- 
gave the jiggers whativer wee encouragement that he could spare time 
from the fiddle for : 

" Come, bo 3 rs, yez haven’t fair play to foot it properly here. Yez ” 
is the finest set at a jig that I have faisted me eyes on since I give up 
me ungodly ways, an’ it would be a pity for not to give yez ivery 
privilege — ^it’s a fine clear moonlight, an’ we’U go outside where we'll 
have room an’ fair play at it. Come along, me mirry, mirry lads 1 ” 
An’ Solomon fiddled away out of the dure, an’ the whole congregation 
leapt an’ flung an’ jigged it out in all possible an’ onpossible shapes 
afther him. Och, they say it was a sight for sore eyes to see the capers 
that the party cut ; ivery man jack of them tr 3 dn’ to see who could 
be crazier than his naybour ; an' out they got that way on the road, 
like a lunatic asylum turned loose for a holiday ; an’ Solomon headed 
down the road in the direction of Donegal, while the whole counthiy- 
side turned out when they heard the yellin' an' fiddlin' an’ prancin’, 
an’ seein' Solomon headin’ them with the fiddle, an’ Bartholomew 
Binjamin fillin’ the front rank in company with his two feet, an’ he 
jiggin’ it away at the rate of a christenin' 1 The people were first 
inclined to laugh, but be the powdhers the nixt thing they done was 
join in themselves, an' foot it away afther the fiddle ninety-nine times 
crazier than the congregation. An’ hot foot they kept it goin’, up hill 
an’ down dale, over height an' hollow, with fresh batches joinin’ in at 
ivery lane an’ turn, an’ Solomon, the boy, layin' into the fiddle at a 
rate as if he was gettin’ a salary for it ; an’, be the boots, by the time 
they raiched the foot of the road, you niver seen in all your bom days 
a harvest fair or a Repale meetin’ as big as it was 1 

Here Solomon turned to the left, with the purcession still jiggin' it 
afther him, an’ he nixt got onto the lane that leads up to the Killymard 
ould graveyard, an’ over the stile, in among the graves with the mirry 
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• company brakin' their necks over, af ther him ; an’ when they got in 
here, Solomon made thracks for a nate dandy bit of a tombstone in 
the centre of the yard, an’ upon it he h’isted himself, with Bartholomew 
Binjamin up beside him, whilst the remainder of the party reshumed 
their attitudes all roun’ about, an’ they fightin’ like wild cats to see 
who would get pursession of the tombstones, for they saw they were as 
good as bam-doors for dancin' on. An’ throgs, there might be purty 
good dancers there, but divil resave the one of them that Solomon 
and Bartholomew Binjamin couldn’t take the shine out of. They had 
. k bran’ new tombstone, the pick an’ choice of all in the yard, an’ if 
they didn’t do it in royal style, an’ cut a copy to the crowd, call me a 
cuckoo I 

But what would ye have of it, but the nixt man lands on the scene 
was Sandy Montgomery, the Recthor. He was passin’ the road, an’ 
seein’ the fun in the graveyard, he come up in a t’undherin’ passion to 
horsewhip iviry mother’s sowl of them. But, sweet good luck to 
ye, if he didn’t jump up on the fiddler’s tombstone, an’ catchin’ 
Bcirtholomew Binjamin by the han’, foot it away, likewise. 

An’ it would have gone on to daylight in the mornin’, if ould Jimmy 
Higgerty, the rascal, who followed the fun the whole way from the 
GUbe, for the purpose of tastifyin’ to it — if he hadn’t come behin’ 
Solomon an' tould him to kick up his right heel, dhraw his left thumb 
three times over the sthiings of the fiddle, an’ look over his left shouldher 
at the moon, an’ then see what music he’d take out of it. No sooner 
sayed nor done ; an’ all at once the tune changed to a hime tune, 
all mournful, an’ iviry heel in the graveyard was paralysed. I very 
sowl of them looked at one another like they wor wakenin' out of a 
dhraim. 

Solomon himself dhrew up, an' he gave a bewildhered look all roun’ 
him, an’ then looked at Sandy Montgomery, who was standin' forenenst 
him on the stone, an’ he as pale as a sheet. Ivery man of the three 
on the tombstone gave themselves up as lost men, ruinated intirely, 
out an’ out,afther makin’ such spectacles of themselvesfor the counthry. 
The Recthor lost conthrol of himself completely, an’ puttin’ his fist 
anondher Solomon’s nose, he says : 

" Ye common scoundhril, ye ; ye’ve made me disgrace my cloth, ye 
cut-throat villain " 

But afore he could get out another word, Solomon, who had some 
of the spunk of his early days in him still, and was a thrifle hasty. 



SEUMAS MACMANUS 


272 



besides that his dandher was riz in regards to the purty pickle he was 
in — Solomon ups with the fiddle, an’ dhrawin' it roun' his head with a 
swing, he takes the Recthor across the noddle an' knocked him a'most 
into kingdom come, away ofi the tombstone. But, my hearty, in 
swingin’ the fiddle, doesn’t he catch Bartholomew Binjamin, who was 
standin’ behind him, a nate little bit of a knock on the skull. So, now 
turnin’ round to apologise to him, Bartholomew Binjamin ups with his 
fist an’ plants it tmdher Solomon’s nose, too, for he was just commencin’ 
a noiration. 

“Ye mane, onprincipled, ungodly bla’guard 1 ’’ 

But Solomon couldn’t stand this neither. He says to himself he 
might as well be hung for a sheep as a lamb, and that when he knocked 
down a Recthor, he might with an aisier conscience knock down a 
praicher. So he took the praicher a wallop with the fiddle that left 
him sprawlin’ in the Recthor’s lap with his heels uppermost, and 
Solomon leapt from the tombstone, an’ off through the crowd for the 
bare life, wallopin' them right an’ left. They all slunk home afther 
a while with their tails between their legs, but poor Solomon was 
the worst of all. He made " Pagganinny ’’ into smithereens — what 
remained of her. An’ he didn’t lift his head for twelve months afther. 



THE RESURRECTION OF DINNY O’DOWD 


Seumas MacMamus 

I N the parish of Pulbochog where me father's people come from 
there’s many a man strugglin’ for sthraws, bekase the rents are 
that big, and the farms that small — ^but there’s wan man, and 
only wan, who is as ondependent as a prince — and as well-to-do after 
his own fashion — and that’s Manis O'Dowd. And Manis is as he is, 
bekase he houlds his bit of land free of all rent while grass grows, and 
water runs, and crows put out their tongue. 

How he comes to be this way is a great story, in throtli, and a dhroll 
wan. 

Manis’s father that is now, was Cormac, and his father again was 
Dinny O’Dowd, or Dinny the Ghost, as he was known till the day of 
his death. And him it was that got for the wee farm the privilege of 
goin’ rent free for ever and a day. 

I dar’ say it’s a good four score of years ago now since Dinny the 
Ghost (as he wasn’t named just then), mainin’ for to be both good till 
himself and good till his farm, marri’d a wan Molshie M’Connell from 
the next parish, in the hopes that she’d fetch him both favour and 
fortune. But God help poor Dinny, the fortune she fetched him was 
the clothes on her back and a bad temper ; and Molshie wasn’t the 
third night in the house till Dinny seen the coat-tails of Paice pass out 
of his doore. 

But me brave Dinny struggled with Molshie and the wurrl’ as best 
he could for three years. But the rent was high and hard to pay, and 
for farm produce there was next to no price at all ; so that debts and 
difficulties begun to hail on the poor divil. And to make bad worse, 
there riz bad blood atween him and the man marched him, Big Denis 
M'Cue, about a right-o’-way, which got so bitter that to save his skin 
he had to go afore the magistrates and swear his life again Big Dinis, 
who threatened to murdher him afore br'akfast some momin’. But 
instead of mendin’ matthers this only made things worse ; the M'Cues 
now s’ ore be all the Saints in the Almanac that they’d never get a 
paiceful night’s sleep till they’d see Dinny O’Dowd’s blood flowin’. 
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" By this and by that," says Dinny till himself at last, " this must 
end. Tills climate isn't 'hol’some for me, so I'll thry a change." With- 
out lettin' sowl or sinner know, he made up he'd slip off unknownst, 
and away till Amirikay. “ Me wife and me neighbours 'ill maybe both 
be better of their tempers be the time 1 come back, and I'll am as much 
money as 'ill lift me out o' me difficulties." 

No sooner did night fall that selfsame day than he went out to 
fother the cows (be pretence) ; but me brave Dinny took the road in 
rale 'amest, to push for a sayport and sail for the Lan' of Liberty. But 
he wasn't three fields from the house when he met a beggarman that 
he gave a shillin' to swap clothes with him — so it would be the harder 
to detect him when the wife would rise the hewin'-cry afther him. 
That done, then wanst away and aye away, me brave Dinny wasn’t 
seen or heard of more. 

But for the misfortunate poor beggarman 'twas the black hour 
that he took Dinny’s shillin' and swapped clothes with him 1 For 
where did the divil temp’ his steps only across M' Cue’s lan', over the 
very right-o’-way that riz all the bad blood. And who (as the divil 
would still have it) should be conva 5 mient but Big Dinis M'Cue himself, 
with a tarrific bludgeon of a stick in his han’. And, “ Well, bad luck 
to you, O’Dowd 1 ” says he, knowin’ Dinny in the dark (as he thought) 
be the hat and sleeved waistcoat and whole rig-out — " Bad luck seize 
you, O’Dowd,” says he, " for a provokin’ ruffian 1 Take that 1 ” and 
he tumbled the beggar with wan blow of his bludgeon ; and he never 
spoke more, he was as dead as an iron dog. Big Dinis he went lookin' 
for help, and himself and his brother atween them hoisted the corp 
on their shoulders, and marched with him across hedge and hill till they 
come to Mondarrig, where they tied stones to it, and sunk it in the 
deepest boghole they could find. Then says they, “ The Lord be 
thankit I Dinny O’Dowd’s over and done with ; and we'll have paice 
and a right-o’-way all to ourselves for the time to come.” 

Next momin' the gar went roun' that Dinny O'Dowd was a-missin', 
went out to fother the cows and didn’t come home las’ night, and 
Molshie was disthracted. And some sayed this, and some more sayed 
that ; but it wasn’t long till most of them agreed that Dinny had 
bid good-bye to hardships and hard-livin', and gone to the river and 
dhrownded himself ; and the M'Cues sayed they had seen a man of 
liis height and appearance goin’ in the direction of the river las’ night. 
But when the river was dragged and the country screenged and sarched 
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from end to wynd, thrace or thrack wasn’t got of him. And poor 
Molshie was left to mourn and to manage as best she might. 

And poorly enough she did manage for wan year and for longer. 
As Big Dinis M'Cue’s land lay into her own, and as she was sorely in 
need of a man to care her farm and Big Dinis just as sorely in need 
of a woman to care his house, people thought it ’ud be a go atween 
them. Dinis, in throth, begun to show Molshie attention enough — but 
she, of course, hadn’t sartain enough proof that Dinny was dead. 
When, as luck would have it, just near on the score of the second 
twelvemonth after Dinny's departure, doesn’t a man who was barrowin* 
turf in the bog discover a corp lyin' in wan of the holes. The word 
was passed, and when the people crowded to see it, though the faytures 
was gone, all his neighbours at wanst recognised Dinny O'Dowd be 
the oul' grey hat and the sleeved waistcoat with brassy buttons, and 
every article of apparel. Even Lanty Meehan, the shoemaker, could 
swear to his high-lows and the patches he put on the uppers. Pool 
Molshie come, wailin', and recognised him too, and cried over him her 
hearty fill, as if there had never afore been a wife so grieved afther a 
man. 

Well, a hasty wake and a hurried funeral it got, and they hid it 
away as fast as they could. 

Poor Dinny, poor man, he reached Amerikay all safe and in good 
time, and went to work in the lead works, where he wrought hard and 
very hard for twelve months, and then lost his health complete be lead 
poisonin’, and had to take to his bed, where he lay atween life and 
daith for near twelve months more. And as soon as he found fit to 
put a foot in under him he got up ; and as his only hope of life was to 
get to Irelan' again, a few of his friends put as much together as bought 
mm a ticket, and sent him off. 

When Dinny landed he was noways unlike a very far-gone ghost : 
as white as bleached lint, only the eyes of him was sunk in his head 
and black round about, and the skin only hangin' from his bones. 
" But what I feel worst," says he till himself, lookin’ down at his rags, 
" is the ondaicent clothes I have — they'd disgrace a scarecrow." Hot- 
foot, then, he started for home ; and when he came near where he'd 
be known, he waited till night fell on him sooner nor be seen cornin' 
back from America in such duds. And when night did fall, on he 
went, and for his own house as smooth as he could, takin' the fields 
for it, instead of the roads, so no wan would see hun. And behold ye, 
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when he climbed in of his own garden what does he find, where Molshie 
had put them to get the air, only his own daicent oul' rig that he'd 
swapped with the beggar two years ago. “ Thank God ! ” says Dinny, 
" for it's Him put them my way." And without any more ado off 
him he peels his own string o' rags and gets into the sleeved waistcoat 
with the brassy buttons, and claps his own brave oul' grey hat on his 
head. " Molshie, the knave, must a made the poor beggarman give 
them up," says he ; " but it stands me good sarvice she did." 

Now, as fortune would have it, this was only the third night afther 
the berral, and Big Dinis had strolled into Molshie’s to comfort her, 
and settle up wee mathers about the weddin' — ^which was now fixed 
upon for sartain, and to take place as soon as they could daicently 
think of houldin’ it. And the both of them were sittin’ purty close 
together, love-makin', when me brave Dinny advanced and looked in 
of the winda I The first thing upset them then was an unearthly yeU 
without ; and the next thing the doore burstin' in, and Dinny O’Dowd 
that they had turned the sods on, three days afore, Dinny, in his oul' 
sleeved waistcoat, and lookin' more daithly than any dead man, 
jumped into the middle of the floore ! 

Molshie she gave a scream out of her, and fainted dead away. Big 
Dinis M'Cue, with his mouth open, lost the power to aither move or 
spaik, till Dinny, shakin' a bony fist undber his nose, sa}^, " Ye 
murtherin' villian ! ” — which was a common word of abuse of his — 
" Ye murtherin’ villian, M'Cue ! I’ll niver rest until I see ye in the 
hangman’s hands 1 ” Big Dinis with that got the power of his lungs 
and his legs all of a suddent, and lettin’ a bawl out of him like a calf 
a-sthranglin’, he dives atween Dinny’s legs, and flew like a weaver's 
shuttle through the doore. 

Poor Molshie was in a rale bad way, and every time she op>ened her 
eyes and saw Dinny's white face and the sleeved waistcoat with the 
brassy buttons bendin’ over her, she went off in another faint again. 
Says Dinny, " The woman'll die dead of the fear o' me unless I send in 
some of the neighbours to bring her to.” So out he went and down the 
road to Neilis Lainaghan’s, and he heerd big noise and fiddlin’ as he come 
till it — for there was a dance in Neilis’s, and all the countryside was 
gathered. Dinny lifted the latch and walked into the middle of them, 
and that ins’ ant there was a scraim in this comer of the house, and a 
yeU in that, and a groan in the other, and a racket and a rush all over, 
and a crush and a dive for the doore ; and in less time than I say it 
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Dinny was standin' alone by himself, barrin’ for half-a-dozen fainted 
women and girls that was lyin’ among broken chairs ; and every 
minute there was wan of these women cornin’ to, and, seein* Dinny, 
givin' another scraim and goin’ off. 

” Well, bad cess to yous, wan and all ! " says Dinny, afther he’d 
stood in speechless wonderment for five minutes — “ The worst of bad 
snuff to yous, wan and all I Is the wurl’ gone mad, or what's come 
over Pulbochog anyhow, that the sight of a man come back afther two 
years sends every wan helther-skelther like frightened hares in a 
harvest-fiel’ ? ” 

But it was goin' from bad to worse with the faintin’ women ; so, 
off he had to take himself, and fare further. But behould ye, there 
wasn’t a hut or house he come till that wasn’t as emp’y as if the plague 
had cleaned them out ; and he could only hear the shouts of the people 
as they were hurryin’ and scurryin’ far over the face of the country. 
“ Musha, and may the divil dhrive yous to the facthory where they 
brew bad luck ! ” sajrs he, turnin’, and makin’ for home again. 

Intil his own byre he went — for he'd got enough of Molshie for wan 
evenin’ — and threw himself down to sleep under the cow's head ; and 
slep’ purty hearty. 

Now, when Dinny left home first, the Ian’ had been in arrears ov 
rent, and Li had been gettin’ deeper intil it since he left ; and the land- 
lord had at last just got a decree again’ Molshie, and had ordhered the 
bailiff to go to Molshie’s, and seize something on the decree. So, it 
was on this very mornin’ I’m talkin’ of that the bailiff had made up to 
come on his decree. “ I’ll be there," says he, " afore Molshie is out 
and about, and I’ll have me seizure lifted and carried off with small 
throuble.” So, close afther the screek of day he come, and walked 
intil the byre. " Here’s a cow,” says he, " 'ill be good for ten poun’ 
off the decree," and walked forrid to t'he haste’s head to liberate her. 
And that minute up jumped Dinny, and naturally flew for the fellow’s 
throat. But, my sorra, the bailiff, when he got the first glcek of him 
and seen who it was, didn’t wait, but let out of him a yell and a howl, 
and sprung for the door, and away, and never waited or stopped till 
he had put hills behind him. 

Dinny prayed bad prayers on the bailiff that had come to seize 
his only cow, and on the lan’lord that sent him, and then he started 
out hot-foot and never stopped or stayed till he was at the lan’lord’s 
house. The bailiff had reached there long ahead of him, and when he 
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toul’ the lan’lord that he didn't lift the decree bekase Dinny O’Dowd's 
ghost had riz at the cow’s head, and spouted fire at him from both 
mouth and nosthrils, the lan’lord gave him no end of abuse for an 
amadan and an ediot, and swore he’d dismiss him and have a man in 
his place afore the sun set. 

But behould ye I the lan’lord was only warmin’ up to it, and the 
poor bailiif, with his teeth stiU chatterin’, takin’ all insults as com- 
pliments, when the doore opens and Dinny steps in. 

The tongue stood still in the lan’lord’s mouth, and the hair liz on 
his head at the sight, and the poor bailiff give a howl and dived in 
under the lan’lord’s chair. 

“ Small wonder yous is mortially ashamed of yerselves,” Dinny 
thunders at them, " for to go for to take away a lone woman’s cow I ’* 

" It was — ^it was aU a mistake,” says the lan’lord, when he got his 
tongue — “ It was all a great mistake, entirely,” says he, " and I’m 
very, very sorry for it, and it’ll never occur again, Misther O’Dowd,” 
says he, him thremblin’ like a sally leaf, and the colour of the limewall 
in the face. 

” Ay, Misther O’Dowd — no less,” says Dinny till himself. ” Troth 
the lan'lords has been improvin’ in their manners since I left the 
country.” And then says he, spaikin’ out, ” I’m glad to hear ye say 
it. For in faith I thought it was a cold welcome to a man cornin’ back 
afther bein’ two years gone from yous.” 

** Oh, then, Misther O’Dowd, we’re — we’re — we’re glad to see ye 
back. I suppose ye’re goin’ round to see all the neighbours afore ye 
go again ; so, I’ll not be delayin’ ye. Good momin’,” says the lan’lord. 

” Not so quick, be yer laive, sir,” says Dinny. " I seem about as 
welcome to the neighbours as to yerself and yer bailiff ; they aU screech, 
and show me their heels, whatever the divil’s the matther with 
them.” 

The lan’lord was thryin' to be as plaisin' as possible. ” Oh,” sa}^ 
he, " Misther O’Dowd, that’s all only bekase we am’t used to you yet.” 

" Plaise God, then, it’ll not be my fault for the time to come,” says 
Dinny, " or yous ’ill get used to me.” 

" Oh, Misther O’Dowd, don’t say that,” says the lan’lord, beseechin’ 
him. 

" What the divil do you mane, now ? ” sa5rs Dinny. 

“ I mane,” says the other, " I mane that — ^that — Oh, ye know what 
I mane. I mane that, of course, we’re very glad entirdy to see ye ; 
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but — ^but we think ye'd maybe be better and happier where ye were," 
says he. 

" Happier ! ” says Dinny. " Look at me ! Look at me 1 Ye're 
now lookin' at a man that suffered hell since he went away." 

The poor bailiff give a screech from in under the chair, and the 
lan'lord give another screech. 

" Plaise, Misther O'Dowd, if ye go away from here. I’ll do anything 
at all to sarve ye." 

" I only ax sparin's, and I'll bring ye here inside wan twelvemonth, 
and count ye down, every sovereign I owe ye, even if I have to rob the 
divil to get it." 

" Oh, no, no, no I Plaise, no ! Don't bring me any money. 1 
forgive ye every penny ye owe me, and I’ll make ye out a clear resait 
up till this day, if ye promise to put it in your pocket, and depart in 
paice.” 

" Oh, ye ginerous man ! " says Dinny, overcome with such on- 
expected goodness. " I’ll niver forget that act to ye. And for the 
time to come, as sure as ever galeday comes round, ye’ll find me the 
first man here in the mornin', with me rent to ye.” 

" Oh, no 1 Oh, no, plaise ! ” says the lan’lord. " Don’t come with 
any rent to me, ever. I’ll here and now fill ye out a re.sait up till the 
year of ten thousand and nothin' — just to save ye the throuble and 
worry of cornin' back." 

And there and then, without more ado, he fills out a resait to say 
that " the undhersigned, Dinny O’Dowd, has paid me every penny 
of rent ever due again’ his farm in Pulbochog, or that ever will 
be due against it, up till and includin’ the year ten thousand and 
nothin’.” 

And the dumbfoundhered Dinny takes this from the lan’lord’s 
thiimblin’ hand, and pockets it, and walks off. 

But he didn’t see man or mortial, sowl or sinner, nor couldn’t know 
what happened to them, till he come as far as the chapel ; and this he 
found panged with people to the door. For, the way of it was, Molshie, 
by the advice of the neighbours, had axed for a Mass to be sayed that 
Dinny’s soul might get rest, and all the parish had gathered, to join 
their prayers. 

Into the chapel poor Dinny walks ; and the minute they saw him, 
the congregation let wan howl out o’ them that near earned the roof 
off the buildin’, and they made such a rush for the three doors that it 
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was a marcy they didn't take the sidewalls with them ; and Dinny 
found himself alone in the chapel with the priest. 

The same priest was a purty courageous man, and he actually 
walked forrid to Dinny and addhressed him — commandin' him in the 
Name to say what was a-throuble to him to fetch him back here. 

" A-throuble to me 1 " says Dinny. " I knew nothin' but throuble 
since I left here.” 

" To yer shame be it said, Dinny O’Dowd,” saj^ the priest. '* It 
wasn't for want of wamin's enough from me, ye went asthray." 

" Thrue for ye — thrue for ye, father,” says Dinny. “ And it's 
often when I was sufferin’ that I sayed the same to meself.” 

*' Well, well, it's me is the sorry man for ye, Dinny O’Dowd. But 
it's too late to lament now. Is there anything I can do for ye ? ” says 
the priest. 

" Yes, yer reverence, can ye tell me why these people loses their 
wits and runs like the Roe wather when they see me ? ” says Dinny. 

” Oh, that's only natural,” says the priest. ” They’ll not be 
content till ye’re gone again. So hurry yerself.” 

" Till I’m gone I But I’m come to remain,” says Dinny. 

” Come I come ! ” says the other, ” ye can't do that, ye know." 

” And why not, may I ax ? ” says Dinny. 

" There’s no whys in it,” says the other. " If ye have anything 
on yer mind, or any requist to ax, ax it and go.” 

" Well, upon my veracity, that is a cool way to thrait wan who 
expected a wee bit of welcome and pleasure afther two years of 
torture,” says Dinny. 

“ Ye're afther confessin’ ye 'amed it,” says the priest. 

" But I’ve made up my mind to turn a new laif,” Dinny said. 

“ It’s too late now if ye had made up yer mind to turn a whole 
grove,” says the priest. “ There’s no second chance in your wurrl,” 
says he. " So, right about face now,” says he, " and march ; or if 
ye don’t do it of yer own free will. I’ll soon find a means of makin' ye.” 

Poor Dinny, poor man, was sore put about at this traitment. But, 
says he, " It 'ud puzzle ye to take stockin’s off a barefooted man. 
How am I to go without either money or mains ? ” 

" Come I none of yer nadiums," says the priest, ” go the way ye 
come.” 

“ I come in The Irish Maiden," says he, " to Dairy, and had to 
pay smartly for it.” 
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" What do ye mane ? *' says the priest, says he ; and he puts his 
hand on Dinny, and feels him. “ Aren’t ye a dead man, sir ? ” says he. 

But, faix, the grip of Dinny didn’t at all feel like what a ghost 
should be, to the priest’s mighty wondherment ; and he never let go 
of him till he marched him out of the chapel, and along the road, 
bearin' Dinny's story as they went. The people they were crouchin’ 
on the hills watchin’ them both, and waitin’ to see Dinny go off like 
a puff o’ smoke. But that they didn’t see. 

The priest marched Dinny straight home to Molshie, and toul’ her 
it wasn’t Dinny’s ghost at all, but Dinny himself. But Molshie tuk 
her heels with her away from the house, and wild horses wouldn’t 
dhrag her back again. She’d never come, she sayed, to live with a 
ghost. 

An’ she was as good as her word ; and in troth Dinny didn’t br’ak 
his heart with the grief, either. 

Big Dinis M'Cue, when he got the fright, never stopped runnin’ till 
he reached the polls barracks, and give himself up for the murdher. 

Dinny O’Dowd himself tuk a holiday to attend the bangin’. And, 
happy as he was that day, he was never a day less so till the day he 
died, and left his freehould to his son Cormac, a child Molshie left with 
him ; and Cormac left it to his son again, Manis ; and as 1 sayed, 
Manis and lus freehould are flourshin’ in Pulbochog at this day. And 
may they long continue so. 
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PRISCILLA 

P RISCILLA was dead, and all the women of the village had come 
to her waking. They moved about the big house where she 
had lived so long and so quietly as though they had never seen 
it before ; and they never had, without Priscilla. 

They moved silently, or came together in little groups to talk 
about her. They seemed as much amazed as sorry. Who could 
imagine Priscilla dead ? Surely she was the oldest woman in the 
village : and yet she seemed not so very old ; but no one remembered 
the village without her, and no one remembered her young. Perhaps 
she had entered into their lives unnoticed, and only when she came to 
her womanhood had taken her place in their sight, as a little unknown 
seedling will one day become a tree and a landmark. 

Perhaps in the great house she had passed her shadowy girlhood, 
and only became a personage when her uncle died, leaving her his sole 
and only heir. Then she crept forth, and her fading hands drew the 
hearts of the people towards her. 

Was she rich ? Who can say ? The black, barrack-like house, 
with its neglected garden, had no air of wealth about it ; but never a 
child or woman came to Priscilla for help and went away empty- 
handed. Some said that for this latter reason the house grew more 
desolate as it grew old — that pictures and silver and ornaments vanished 
one by one. 

But others would have it that Priscilla had a box of money in her 
room, corded, sealed, and locked. For true it was that such a box, 
to all appearance, was there, as Ann O’Ruark, who nursed her once 
in an illness, could tell. 

Now she lay dead, and it seemed to the women of the little village 
as though something marvellous had happened — as though the old 
round tower they looked upon every morning when they opened their 
doors had crumbled in the night, or as though the church bell they 
depended upon to awaken them at six had forgotten to ring, leaving 
them late and bewildered. True, she might ^ve been ill, or gone 
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away on a visit, or vanished for a time. But to die 1 No one ever 
thought that of Priscilla after all those years. Why, even now the 
children from the cottages were running down the street on the stroke 
of five to meet her coming from her Saturday’s marketing with some- 
thing hidden for them in her pocket. Yet they had been told she 
would come up the narrow street no more. Yes, even now poor 
cripple Janie Doyle was turning her face to the window to be ready 
for the smile and cheery word that always met her. Yet she too 
knew Priscilla would never pass again. 

All the women there sitting at her wake felt that to-morrow they 
would put on their shawls and run to tell Priscilla their joys and sorrows, 
or to ask her advice, as they had done all the time since they became 
aware she was. And Priscilla would be lying with that strange smile 
upon her face, so far removed from them. 

Was she so very old — Priscilla ? Hers was a face you could not 
imagine had ever been young. Wrinkled and faUen away, you could 
not fix and fill it with youth. 

Once she had said to a child, “ I was light as a bird when I was 
young as you ” ; and the little one had gone away troubled at the lie. 
She knew, as all the children did, that Priscilla had never, never been 
young. 

Though Priscilla knew everything of everybody, nobody knew 
an}rthing of Priscilla, except, of course, that she was an old maid — 
as any one of the name of Priscilla must be. Why, the very sound of 
it was enough to tell how prim, how neat, how old-maidish she was. 
No one could have imagined her with a lover. Many a time the village 
women had sat and talked of Priscilla, what she must have been like 
as a girl — if she ever had been a girl : the primmest of little girls, 
who always had her hair smooth and lessons learnt : a girl with large 
feet and high, buttoned boots, with every button fastened in its place ; 
thin legs, of course ; a waist that had never known tight-lacing ; 
straight hair, first in a plait and later a tight coil at the back of her 
smooth head ; a high white forehead, intelligent grey eyes, a rather 
large and rather pink nose, a pleasant mouth, thin neck and breast, 
long arms, large nervous hands. Yes, that must have been Priscilla, 
if ever she had been a girl. But there was no lover in the setting of 
Priscilla's girlhood. No, she hated men, and rough boys the natty 
Priscilla must have always shunned, nor could she, with her cleverness, 
ever have admired the developing youth. 
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Yes, she hated men and all their sex ; she was hardly kind to 
little boys — they were cruel to her cats, she would say. But the girl 
babies, how she loved them 1 There was never a birth in the village 
where she was not first visitor to the new arrival. And if it was a 
boy, she would look close into the little red face till he raised his voice 
and howled. Then she would laugh. " Shout for it and you will get 
it, my lad ; only shout long enough and you will get it.” Then she 
would press a golden pound into his little fist and leave him. But if 
it was a girl, she would take it in her arms, and if it was crying it would 
stop that minute. She would drop a tear upon it, perhaps, and whisper 
things into its little unconscious ears. When she was leaving she would 
put a guinea into its hands, with the words, “ For your sad heart, my 
girl, for your sad heart.” So the baby would be added to her list of loves. 

But she liked best the lovelorn maidens who would come to her 
with their stories. They were indeed for her heart of hearts. Many 
a sorrowful soul that had forgotten how to be proud would after con- 
sulting with her become strong again, and win the lover back by 
flaunting who had grown weary of too patient a love. 

The house was built like one that had never been intended to hold 
the young ; dark, gloomy, rambling. Priscilla was the only one to 
whom it seemed a fitted background. 

The little children who braved its awfulness would hasten, afraid 
of its silence, from passage to passage till they reached Priscilla, every 
minute expecting a horrible something belonging to the mould and 
age to spring upon them from each dark place. Only the mysterious 
cupboards with hidden sweets and jams, found nowhere else, could 
tempt them to come. And it took three of them to do it, clinging 
together, and stopping often with shrieks that were not all laughter 
but served to fill the dusty silence. 

When Priscilla died there turned up from somewhere a far-removed 
cousin — a stem, middle-aged woman, who looked at the world tlirough 
smoked glasses ; and no doubt the world looked grey to her. She had 
no tears, no smiles, no sentiments, only the hardness of middle life, 
which has left the softness of youth behind and not yet reached the 
softness of age. She was a business-like person, and ordered every- 
thing and everybody as if she had lived all her life in Priscilla's house. 
The people wondered if ^e would get Priscilla's box of treasure ; but, 
of course, there was no one else. The cousin was making herself busy, 
pretending to be concerned for Priscilla. Why had she not come 
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before to take care of her ? She wanted to blame somebody for not 
calling in a doctor. But ^e ought to know Priscilla would not have 
the doctor. She had a perfect horror of the doctor, and would never 
see him, or speak of him. There was only one doctor in the village — 
an old man, as old as Priscilla, it might be — a married man with grown- 
up sons and daughters, now married themselves and doing well. Once 
a neighbour had spoken of the doctor to Priscilla. It was to repeat 
a story of his past, a story of a lonely girl he had jilted almost on their 
wedding-day, and how the girl had vanished and been heard of no 
more ; but that had not happened in the village, and so the village 
was not interested in the particulars. When Priscilla heard the story 
she rose from her seat and went to the window without a word. So 
the neighbour thought she was weary, and changed the subject from 
men and their misdeeds, but she did make a parting remark to the 
effect that the doctor and his wife never got on together. She was 
surprised when Priscilla said, in a voice so sweet and far away she 
hardly heard it, “ Poor lad 1 poor lad I ” 

Priscilla would not have the doctor come near her when she lived, 
but when she died he had to be called in. People who watched him 
coming were surprised to see him falter, he ought to have been so used 
to death. And yet he came like one most cruelly afraid. He stood 
at the door of the room where she lay for a few moments, as though 
unable to enter. Then he pushed the door open and went as if with 
an effort. When he reached her bedside he stood silent, looking upon 
her face. And there were those there who thought they had heard 
him whisper, " Priscilla ! '' and then louder, as though she must hear, 
" PrisciUa I ” 

But Priscilla was dead, and all the village had come to her wake ; 
two nights they had sat up, and this was the third. The will had been 
read — such as it was ; for there was little to leave to anybody. Yet 
every one had had a trifle, the house had gone to the cousin, but there 
was no money to speak of — nothing more except the little wooden box, 
corded, locked, and sealed— the box that must contain the body of 
the fortune. The cousin's fingers had been on the cords, the eyes of 
the village women had been turned to it, waiting for it to open, when 
they were told it was to be buried with her. What an idea 1 Whoever 
heard of a box being buried in a tomb ? Who would ever have thought 
she would have carried away what she could no longer want ? Who 
would have imagined Priscilla a miser ? 
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The crowd had all gone to the dining-room at the end of the long 
passage in the west wing, and the cousin was sitting alone in the room 
with the box ; upstairs Priscilla was lying, and she would never know 
— never know the seals were broken and the knots undone. Surely, 
it was no harm to open and look in — no, not to touch a single penny, 
since she was such a screw — only to open. No box was ever yet 
buried by a woman unopened. The lid lay loose. 

The cousin sat back a moment, then went upon her knees and 
raised the cover. She saw the contents were wrapped in white paper. 
She pulled it off and drew forth what came to her hand. Astonish- 
ment was upon her face, for first there came a dress — a white satin 
dress — then a long veil, then a wreath of orange blossoms. Shoes, 
gloves, and underwear, all lace and ribbons, all sewn by hand in tiny 
stitches, surely Priscilla's own. What was this the cousin had stumbled 
on unawares ? A wedding outfit, Priscilla's wedding outfit, breathing 
the breath of years, lavender and age. How time had ruined all, as 
it had destroyed Priscilla's love-story I How was it the cousin never 
knew of this prepared wedding ? Where or who was the man ? She 
had known little of Priscilla when she was young, only that she was 
fatherless and motherless, and that an uncle had taken charge of her ; 
that she had grown up between the grey walls of her uncle's quiet, 
lonely house and a convent school, where she had spent half her time. 
Always unnoticed, silent, and companionless, was it because there was 
no one who cared enough about her to draw her from her solitude ? 
There was something, the cousin fancied she half-remembered, some- 
thing of a scandal of Priscilla and a young doctor, something about 
love-letters and stolen meetings discovered at the convent. Was it 
possible Priscilla had returned home to work her wedding outfit, while 
the young doctor had forgotten his promise and married money while 
she still was awaiting him ? But it was a vague memory, and might 
not have been her. 

The cousin bent above the box. Nothing else : no money — not 
a penny. Ah 1 here was a key to the story, a bundle of old letters — 
love-letters, for were they not tied by a silken bow ? Poor Ptisdlla ! 

As she took them into her hands she fancied she heard the sound 
of a woman sobbing far away ; it might be upstairs with the dead. 
Some friend of Priscilla’s, no doubt. She turned the letters over in 
her hands. She wished that wild crying would stop. It disturbed 
her. She laid her fingers upon the beknotted strings, then hesitated. 
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Should she dare spy into the secrets of the helpless dead ? But 
curiosity was strong ; she loosed the ribbons. At the same time a 
wild cry resounded through the room. She sprang to her feet, the 
letters in her hands, and looked fearfully around. There was no one 
there. It must have been outside. Yes; it came from the floor 
above — from Priscilla’s room — ^long, sad, and awful ; the sound of a 
woman’s wild grief. 

The cousin thrust the letters into her pocket, and ran down the 
hall, calling to the people to hurry to the room above. She called to 
them to bring hot blankets and restoratives, that Priscilla was not 
dead, that she had waked in terror, finding herself decked out for death. 
And all the time she was shouting to tliem she was running up the 
long staircase and down the corridors to the room where the cr5ing 
came from. Then she called, " Priscilla, I am coming ; don’t be afraid ; 
Priscilla, I am coming.” She imagined Priscilla sitting up in her grave- 
clothes, half mad with terror at her position. When she touched the 
handle of the door the crying ceased. She opened it, and stood half- 
fainting upon the threshold. In her coffin lay Priscilla stiff and dead, 
her hands clasped as they had been when she was laid there, her face 
unchanged, the great room empty— death everywhere. 

The cousin stood dumb at the door, the women crowding about 
her with hot blankets and restoratives. " It was a mistake,” she said ; 
and pushing them back, closed the door. 

She went downstairs to the room where the trunk lay, and drawing 
the letters from her pocket placed them back unopened where she had 
found them. With reverent hands she laid the wedding things one 
by one in their place, and when she had finished she sealed and 
corded the box. 

When Priscilla went to her sleeping-place the next day, there was 
borne by her side a little trunk, and it was laid at her feet in the cold 
vault that held so many dead. 
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THE HOUSE OF FAHY 


N othing could shake the conviction of Maria that she was by 
nature and by practice a house dog. Every one of Shreelane's 
many doors had, at one time or another, slammed upon her 
expulsion, and each one of them had seen her stealthy, irrepressible 
return to the sphere that she felt herself so eminently qualified to grace. 
For her the bone, thriftily interred by Tim Connor’s terrier, was a mere 
diversion ; even the fruitage of the ashpit had little charm for an 
accomplished hahituS of the kitchen. She knew to a nicety which of 
the doors could be burst open by assault, at which it was necessary to 
whine sycophantically ; and the clinical thermometer alone could 
furnish a parallel for her perception of mood in those in authority. In 
the case of Mrs. Cadogan she knew that there were seasons when 
instant and complete self-effacement was the only course to pursue ; 
therefore when, on a certain morning in July, on my way through the 
downstairs regions to my office, I saw her approach the kitchen door 
with her usual circumspection, and, on hearing her name enunciated 
indignantly by my cook, withdraw swiftly to a city of refuge at the back 
of the hay-rick, I drew my own conclusions. 

Had she remained, as I did, she would have heard the disclosure 
of a crime that lay more heavily on her digestion than her conscience. 

" I can’t put a thing out o’ me hand but he’s watching me to whip 
it away I " declaimed Mrs. Cadogan, with all the disregard of her kind 
for the accident of sex in the brute creation. " ’Twas only last night 
I was back in the scullery when I heard Bridget let a screech, and there 
was me brave dog up on the table eating the roast beef that was after 
coming out from the dinner ! ” 

“ Brute 1 ” interjected Philippa, with what I well knew to be a 
simulated wrath. 

“ And I had planned that bit of beef for the luncheon,” continued 
Mrs. Cadogan in impassioned lamentation, ” the way we wouldn't 
have to inthrude on the cold turkey I Sure he has it that dhragged, 
that all we can do with it now is run it tlirough the mincing machine 
for the Major’s sandwiches.” 
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At this appetising suggestion I thought fit to intervene in the 
deliberations. 

“ One thing,” I said to Philippa afterwards, as I Mrrapped up a 
bottle of Yanatas in a Cardigan jacket and rammed it into an already 
apoplectic Gladstone bag, “ that I do draw the line at, is taking that 
dog with us. The whole business is black enough as it is.” 

” Dear,” said my wife, looking at me with almost clairvoyant 
abstraction, ” I could manage a second evening-dress if you didn’t 
mind putting my tea-jacket in your portmanteau.” 

Little, thank Heaven 1 as I know about yachting, I knew enough 
to make pertinent remarks on the incongruity of an ancient 6o-ton 
hireling and a fleet of smart evening-dresses ; but none the less I left 
a pair of indispensable boots behind, and the tea-jacket went into my 
portmanteau. 

It is doing no more than the barest justice to the officers of the Royal 
Navy to say that, so far as I know them, they cherish no mistaken 
enthusiasm for a home on the rolling deep when a home anywhere else 
presents itself. Bernard Shute had unfortunately proved an exception 
to this rule. During the winter, the invitation to go for a cruise in 
the yacht that was in process of building for him hung over me like a 
cloud ; a timely strike in the builder’s yard brought a respite, and, in 
fact, placed the completion of the yacht at so safe a distance that I 
was betrayed into specious regrets, echoed with an atrocious sincerity 
by Philippa. Into a life pastorally compounded of Petty Sessions and 
lawn-tennis parties, retribution fell when it was least exj^ected. Bernard 
Shute hired a yacht in Queenstown, and one short week afterwards the 
worst had happened, and we were packing our things for a cruise in 
her, the only alleviation being the knowledge that, whether by sea or 
land, I was bound to return to my work in four days. 

We left Shreelane at twelve o’clock, a specially depressing hour for 
a start, when breakfast has died in you, and lunch is still remote. My 
last act before mounting the dogcart was to put her collar and chain 
on Maria and immure her in the potato-house, whence, as we drove 
down the avenue, her waib rent the heart of Philippa and rejoiced 
mine. It was a very hot day, with a cloudless sky ; the dust lay thick 
on the white road, and on us also, as, during two baking hours, we 
drove up and down the long hills and remembered things that had been 
left behind, and grew hungry enough to eat sandwiches that tasted 
susiuciously of roast beef. 
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The yacht was moored in Clountiss Harbour ; we drove through the 
village street, a narrow and unlovely thoroughfare, studded with public- 
houses, swarming with children and poultry, down through an ever- 
growing smell of fish, to the quay. 

Thence we first viewed our fate, a dingy-looking schooner, and the 
hope I had secretly been nourishing that there was not wind enough 
for her to start, was dispelled by the sight of her topsail going up. 
More than ever at that radiant moment — as the reflection of the white 
sail quivered on the tranquil blue, and the still water flattered all.it 
reproduced, like a fashionable photographer — did I agree with George 
Herbert's advice, " Praise the sea, but stay on shore.” 

" We must hail her, I suppose,” I said drearily. I assailed the 
Eileen Oge, such being her inappropriate name, with desolate cries, but 
achieved no immediate result beyond the assembling of some village 
children round us and our luggage. 

" Mr. Shute and the two ladies was after screeching here for the boat 
awhile ago," volunteered a horrid little girl, whom I had already twice 
fnistrated in the attempt to seat an infant relative on our bundle of 
rugs. ” Timsy Hallahane says 'twould be as good for them to stay 
ashore, for there isn’t as much wind outside as’d out a candle.” 

With this encouraging statement the little girl devoted herself to 
the alternate consumption of gooseberries and cockles. 

All things come to those who wait, and to us arrived at length the 
gig of the Eileen Oge, and such, by this time, were the temperature and 
the smells of the quay that I actually welcomed the moment that found 
us leaving it for the yacht. 

” Now, Sinclair, aren’t you glad we came ? ” remarked Philippa, 
as the clear green water deepened under us, and a light briny air came 
coolly round us with the motion of the boat. 

As she spoke, there was an outburst of screams from the children 
on the quay, followed by a heavy splash. 

” Oh, stop ! ” cried Philippa in an agony ; “ one of them has fallen 
in ! I can see its poor little brown head 1 ” 

" ’Tis a dog, ma’am,” said briefly the man who was rowing stroke. 

” One might have wished it had been that little girl,” said I, as I 
steered to the best of my ability for the yacht. 

We had traversed another twenty yards or so, when Philippa, in a 
voice in which horror and triumph were strangely blended, exclaimed, 
“ She’s following us 1 " 
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" Who ? The little girl ? ” I asked callously. 

“ No,” returned Philippa j " worse.” 

1 looked round, not without a prevision of what I was to see, and 
behdd the faithful Maria swimming steadily after us, with her brown 
muzzle thrust out in front of her, ripping through the reflections like 
a plough. 

” Go home 1 ” I roared, standing up and gesticulating in fury that 
I well knew to be impotent. " Go home, you brute I " 

Maria redoubled her efforts, and Philippa murmured uncontrollably: 

" Well, she is a dear 1 ” 

Had I had a sword in my hand I should undoubtedly have slain 
Philippa ; but before I could express my sentiments in any way, a 
violent shock flung me endwa}^ on top of the man who was pulling 
stroke. Thanks to Maria, we had reached our destination all unawares ; 
the two men, respectfully awaiting my instructions, had rowed on with 
disciplined steadiness, and, as a result, we had rammed the Eileen Oge 
amidships, with a vigour that brought Mr. Shute tumbling up the 
companion to see what had happened. 

” Oh, it's you, is it ? ” he said, with his mouth full. " Come in ; 
don't knock 1 Delighted to see you, Mrs. Yeates ; don’t apologise. 
There's nothing like a hired ship after all — it’s quite jolly to see the 
splinters fly — shows you're getting your money's worth. Hullo 1 
who's this ? ” 

This was Maria, feigning exhaustion, and noisily treading water at 
the boat’s side. 

" What, poor old Maria ? Wanted to send her ashore, did he ? 
Heartless ruffian I " 

Thus was Maria installed on board the Eileen Oge, and the element 
of fatality had already begun to work. > 

There was just enough wind to take us out of Clountiss Harbour, 
and with the last of the out-running tide we crept away to the west. 
The party on board consisted of our host’s sister. Miss Cecilia Shute, 
Miss Sally Knox, and ourselves ; we sat about in conventional altitudes 
in deck chairs and on adamantine deck bosses, and I talked to Miss 
Shute with feverish brilliancy, and wished the patience-cards were not 
in the cabin ; I knew the supreme importance of keeping one's mind 
occupied, but I dared not face the cabin. There was a long, almost 
imperceptible swell, with little queer sea-birds that I have never seen 
before — and trust I never shall again — dotted about on its glassy 
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slopes. The coast-line looked low and grey and dull, as, I think, 
coast-Unes always do when viewed from the deep. The breeze that 
Bernard had promised us we should find outside was barely enough 
to keep us moving. The burning sun of four o’clock focussed its heat 
on the deck ; Bernard stood up among us, engaged in what he was 
pleased to call " handling the stick,” and beamed almost as offensively 
as the sun. 

" Oh, we’re slipping along,” he said, his odiously healthy face glow- 
ing like copper against the blazing blue sky. ” You’re going a great 
deal faster than you think, and the men say we’ll pick up a breeze once 
we’re round the Mizen.” 

I made no reply ; I was not feeling iU, merely thoroughly disinclined 
for conversation. Miss Sally smiled wanly, and closing her eyes, laid 
her head on Philippa’s knee. Instructed by a dread freemasonry, I 
knew that for her the moment had come when she could no longer 
bear to see the rail rise slowly above the horizon, and with an equal 
rhythmic slowness sink below it. Maria moved restlessly to and fro, 
panting and yawning, and occasionally rearing herself on her hind-legs 
against the side, and staring forth with wild eyes at the headachy 
sliding of the swell. Perhaps she was meditating suicide ; if so I 
sympathised with her, and since she was obviously going to be sick 
I trusted that she would bring off the suicide with as little deUy as 
possible. Philippa and Miss Shute sat in unaffected serenity in deck 
chairs, and stitched at white things — tea-cloths for the Eileen Oge, I 
believe, things in themselves a mockery — and talked untiringly, with 
that singular indifference to their marine surroundings that I have often 
observed in ladies who are not sea-sick. It alwa}^ stirs me afresh to 
wonder why they have not remained ashore ; nevertheless, I prefer 
their tranquil and total lack of interest in seafaring matters to the 
blatant Vikingism of the average male who is similarly placed. 

Somehow, I know not how, we crawled onwards, and by about five 
o’clock we had rounded the Mizen, a gaunt spike of a headland that 
starts up like a boar’s tusk above the ragged lip of the Irish coast, 
and the Eileen Oge was beginning to swing and wallop in the long 
sluggish rollers that the American liners know and despise. I was very 
far from despising them. Down in the west, resting on the sea’s rim, a 
purple bank of clouds lay awaiting the descent of the sun, as seductivdy 
and as malevolently as a damp bed at a hotel awaits a traveller. 

The end, so far as I was concerned, came at tea-time. The meal had 
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been prepared in the saloon, and thither it became incumbent on me 
to accompany my hostess and my wife. Miss Sally, long past speech, 
opened, at the suggestion of tea, one eye, and disclosed a look of horror. 
As I tottered down the companion I respected her good sense. The 
Eileen Oge had been built early in the sixties, and head-room was not 
her strong point ; neither, apparently, was ventilation. I began by 
dashing my forehead against the frame of the cabin door, and then, 
shattered morally and physically, entered into the atmosphere of the 
pit. After which things, and the sight of a plate of rich cake, I retired 
in good order to my cabin, and began upon the Yanatas. 

I pass over some painful intermediate details and resume at the 
moment when Bernard Shute woke me from a drugged slumber to 
announce that dinner was over. 

“ It's been raining pretty hard,” he said, swaying easily with the 
swing of the yacht ; " but we’ve got a clinking breeze, and we ought to 
make Luniga Harbour to-night. There’s good anchorage there, the 
men say. They're rather a lot of swabs, but they know this coast, 
and I don’t. I took ’em over with the ship all standing.” 

” Where are we now ? ” I asked, something heartened by the blessed 
word ” anchorage.” 

" You’re running up Sheepskin Bay — it’s a thundering big bay ; 
Lurriga’s □ip at the far end of it, and the night’s as black as the inside 

of a cow. Dig out and get something to eat, and come on deck 

What 1 no dinner ? ” — I had spoken morosely, with closed eyes — 
” Oh, rot 1 you're on an even keel now. I promised Mrs. Yeates I'd 
make you dig out. You’re as bad as a soldier officer that we were 
ferrying to Malta one time in the old Tamar. He got one leg out of 
his berth when we were going down the Channel, and he was too sick 
to pull it in again till we got to Gib I ” 

I compromised on a drink and some biscuits. The ship was certainly 
steadier, and I felt sufficiently restored to climb weakly on deck. It 
was by this time past ten o’clock, and heavy clouds blotted out the last 
of the afterglow, and smothered the stars at their birth. A wet warm 
wind was lashing the Eileen Oge up a wide estuary ; the waves were 
hunting her, hissing under her stem, racing up to her, crested with the 
white glow of phosphorus, as she fled before them. I dimly discerned 
in the gre 3 mess the more solid greyness of the shore. The mainsail 
loomed out into the darkness, nearly at right angles to the yacht, with 
the boom creaking as the following wind gave us an additional shove. 
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I know nothing of yacht sailing, but I can appreciate the grand fact 
that in running before a wind the boom is removed from its usual sphere 
of devastation. 

I sat down beside a bundle of rugs that I had discovered to be my 
wife, and thought of my whitewashed office at Shreelane and its bare 
but stationary floor, with a yearning that was Uttle short of passion. 
Miss Sally had long since succumbed ; Miss Shute was tired, and had 
turned in soon after dinner. 

" I suppose she’s overdone by the delirious gaiety of the afternoon,” 
said I actiffiy, in reply to this information. 

Philippa cautiously poked forth her head from the rugs, like a 
tortoise from under its shell, to see that Bernard, who was standing 
near the steersman, was out of hearing. 

” In all your life, Sinclair,” she said impressively, " you never knew 
such a time as Cecilia and I have had down there I We've had to wash 
everything in the cabins, and remake the beds, and hurl the sheets away 
— they were covered with black finger-marks — and while we were 
doing that, in came the creature that calls himself the steward, to ask 
if he might get something of his that he had left in Miss Shute's ‘ birth- 
place ’ I and he rooted out from under Cecilia's mattress a pair of socks 
and half a loaf of bread I ” 

” Consolation to Miss Shute to know her berth has been well aired,” 
I said, with the nearest approach to enjoyment I had known since 
I came on board ; ” and has Sally made any equally interesting 
discoveries ? '' 

“ She said she didn't care what her bed was like ; she just dropped 
into it. I must say I am sorry for her," went on Philippa ; " she hated 
coming. Her mother made her accept.” 

" I wonder if Lady Knox will make her accept him I ” I said. 
" How often has Sally refused him, does any one know ? ” 

" Oh, about once a week,” replied Philippa ; ” just the way I kept 
on refusing you, you know ! ” 

Something cold and wet was thrust into my hand, and the aroma 
of damp dog arose upon the night air ; Maria had issued from some 
lair at the sound of our voices, and was now, with palsied tremblings, 
slowly trying to drag herself on to my lap. 

" Poor thing, she's been so dreadfully Ul,” said Philippa. ” Don't 
send her away, Sinclair. Mr. Shute found her lying on his berth not 
able to move ; didn't you, Mr. Shute ? ” 
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“ She found out that she was able to move," said Bernard, who had 
crossed to our side of the deck ; “ it was somehow borne in upon her 
when I got at her with a boot-tree. I wouldn’t advise you to keep her 
in your lap, Yeates. She stole half a ham after dinner, and she might 
take a notion to make the only reparation in her power." 

I stood up and stretched myself stiffly. The wind was freshening, 
and though the growing smoothness of the water told that we were 
making shelter of some kind, for all that I could see of land we might 
as well have been in mid-ocean. The heaving lift of the deck under my 
feet, and the lurching swing when a stronger gust filled the ghostly 
sails, were more disquieting to me in suggestion than in reality, and, 
to my surprise, I found something almost enjoyable in rushing through 
darkness at the pace at which we were going. 

" We're a small bit short of the mouth of Lurriga Harbour yet, sir,” 
said the man who was steering, in reply to a question from Bernard. 
" I can see the shore well enough ; sure I know every yard of wather 
in the bay ” 

As he spoke he sat down abruptly and violently ; so did Bernard, 
so did I. The bundle that contained Philippa collapsed upon Maria. 

“ Main sheet I ” bellowed Bernard, on his feet in an instant, as the 
boom swung in and out again with a terrific jerk. " We’re ashore I " 

In response to this order three men in succession fell over me while 
I was stiU struggling on the deck, and something that was either 
Philippa’s elbow, or the acutest angle of Maria's skull, hit me in the 
face. As 1 found my feet the cabin skylight was suddenly illuminated 
by a wavering glare. I got across the slanting deck somehow, through 
the confusion of shouting men and the flapping thunder of the sails, 
and saw through the skylight a gush of flame rising from a pool of fire 
around an overturned lamp on the swing-table. I avalanched down 
the companion and was squandered like an avalanche on the floor at 
the foot of it. Even as I fell, McCarthy the steward dragged the strip 
of carpet from the cabin floor and threw it on the blaze ; 1 found 
m 37 self, in some unexplained way, snatching a railway rug from Miss 
Shute and applying it to the same purpose, and in half-a-dozen seconds 
we had smothered the flame and were left in total darkness. The most 
striking feature of the situation was the immovability of the yacht. 

" Great Ned ! ” said McCarthy, invoking I know not what heathen 
ddty, " is it on the bottom of the say we are ? Well, whether or no, 
thank God, we have the fire quinched I " 




296 E. (E. SOMERVILLE AND MARTIN ROSS 


We were not, so far, at the bottom of the sea, but during the next 
ten minutes the chances seemed in favour of our getting there. The 
yacht had run her bows upon a sunken ridge of rock, and after a period 
of feminine indecision as to whether she were going to slide of! again, or 
roll over into deep water, she elected to stay where she was, and the gig 
was lowered with all speed, in order to tow her off before the tide left 
her. 

My recollection of this interval is but hazy, but I can certify that 
in ten minutes I had swept together an assortment of necessaries and 
knotted them into my counterpane, had broken the string of my eye- 
glass, and lost my silver matchbox ; had found Philippa’s curling-tongs 
and put them in my pocket ; had carted all the luggage on deck ; 
had then applied myself to the manly duty of reassuring the ladies, 
and had found Miss Shute merely bored, Philippa enthusiastically 
anxious to be allowed to help to pull the gig, and Miss Sally radiantly 
restored to health and spirits by the cessation of movement and the 
probability of an early escape from the yacht. 

The rain had, with its usual opportuneness, begun again ; we stood 
in it under umbrellas, and watched the gig jumping on its tow-rope 
like a dog on a string, as its crew plied the labouring oar in futile 
endeavour to move the Eileen Oge. We had run on the rock at half- 
tide, and the increasing slant of the deck as the tide fell brought home 
to us the pleasing probability that at low water — viz. about 2 a.m. — 
we should roll off the rock and go to the bottom. Had Bernard Shute 
wished to show himself in the most advantageous light to Miss Sally 
he could scarcely have bettered the situation. I looked on in helpless 
respect while he whom I had known as the scourge of the hunting- 
field, the terror of the shooting-party, rose to the top of a difficult 
position and kept there, and my respect was, if possible, increased by 
the presence of mind with which he availed himself of all critical 
moments to place a protecting arm round Miss Knox. 

By about i A.M. the two gaffs with which Bernard had contrived 
to shore up the slowly heeling yacht began to show signs of yielding, 
and, in approved shipwreck fashion, we took to the boats, the yacht’s 
crew in the gig remaining in attendance on what seemed likely to be the 
last moments of the Eileen Oge, while we, in the dinghy, sought for the 
harbour. Owing to the tilt of the yacht’s deck, and the roughness of 
the broken water round her, getting into the boat was no mean feat of 
gymnastics. Miss Sally did it like a bird, alighting in the inevitable 
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anns of Bernard ; Miss Shute followed very badly, but, by innate force 
of character, successfully ; Philippa, who was enjo}dng every moment 
of her shipwreck, came last, launching herself into the dinghy with my 
silver shoe-hom clutched in one hand, and in the other the tea-basket. 
I heard the hollow clank of its tin cups as she sprang, and appreciated 
the heroism with which Bernard received one of its comers in his waist. 
How or when Maria left the yacht I know not, but when 1 applied 
myself to the bow oar I led off with three crabs, owing to the devotion 
with which she thrust her head into my lap. 

I am no judge of these matters, but in my opinion we ought to have 
been swamped several times during that row. There was nothing but 
the phosphorus of breaking waves to tell us where the rocks were, and 
nothing to show where the harbour was except a solitary light, a mast- 
head light, as we supposed. The skipper had assured us that we could 
not go wrong if we kept " a westerly course with a little northing in it ” ; 
but it seemed simpler to steer for the light, and we did so. The dinghy 
climbed along over the waves with an agility that was safer than it felt ; 
the rain fell without haste and without rest, the oars were as inflexible 
as crowbars, and somewhat resembled them in shape and weight ; 
nevertheless, it was Elysium when compared with the afternoon leisure 
of the deck of the Eileen Oge. 

At last we came, unexplainably, into smooth water, and it was 
at about this time that we were first aware that the darkness was less 
dense than it had been, and that the rain had ceased. By imperceptible 
degrees a greyness touched the back of the waves, more a dreariness than 
a dawn, but more welcome than thousands of gold and silver. I looked 
over my shoulder and discerned vague bulky things ahead ; as I did so, 
my oar was suddenly wrapped in seaweed. We crept on ; Maria stood 
up with her paws on the gunwale, and .whined in high agitation. The 
dark objects ahead resolved themselves into rocks, and without more 
ado Maria pitched herself into the water. In half a minute we heard 
her shaking herself on shore. We slid on ; the water swelled under the 
dinghy, and lifted her keel on to grating gravel. 

" We couldn't have done it better if we'd been the Hydrographer 
Royal,” said Bernard, wading knee-deep in a light wash of foam, with 
the painter in his hand ; " but all the same, that masthead light is 
some one's bedroom candle i ” 

We landed, hauled up the boat, and then feebly sat down on our 
bdongings to review the situation, and Maria came and shook herself 
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over each of us in turn. We had run into a little cove, guided by the 
philanthropic beam of a candle in the upper window of a house about 
a hundred yards away. The candle still burned on, and the anaemic, 
daylight exhibited to us our surroundings, and we debated as to whether 
we could at 2.45 a.m. present ourselves as objects of compassion to the 
owner of the candle. I need hardly say that it was the ladies who 
decided on making the attempt, having, like most of their sex, a courage 
incomparably superior to ours in such matters ; Bernard and I had not 
a grain of genuine compunction in our souls, but we failed in nerve. 

We trailed up from the cove, laden with emigrants' bundles, stumb- 
ling on wet rocks in the half-light, and succeeded in making our way to 
the house. It was a small two-storeyed building, of that hideous 
breed of architecture usually dedicated to the rectories of the Irish 
Church ; we felt that there was something friendly in the presence 
of a pair of carpet slippers in the porch, but there was a hint of 
exclusiveness in the fact that there was no knocker and that the bell 
was broken. The light still burned in the upper window, and with 
a faltering hand I flung gravel at the glass. This summons was 
appallingly responded to by a shriek ; there was a flutter of white 
at the panes, and the candle was extinguished. 

" Come away I ” exclaimed Miss Shute, " it's a lunatic asylum ! ” 

We stood our ground, however, and presently heard a footstep 
within, a blind was poked aside in another window, and we were 
inspected by an unseen inmate ; then some one came downstairs, and 
the hall door was opened by a small man with a bald head and a long 
sandy beard. He was attired in a brief dressing-gown, and on his 
shoulder sat, like an angry ghost, a large white cockatoo. Its crest 
was up on end, its beak was a good two inches long and curved liki» a 
Malay kris ; its claws gripped the little man's shoulder. Maria uttered 
in the background a low and thunderous growl. 

" Don't take any notice of the bird, please," said the little man 
nervously, seeing our united gaze fixed upon this apparition ; " he's 
extremely fierce if annoyed." 

The majority of our party here melted away to either side of the 
hall door, and I was left to do the explaining. The tale of our mis- 
fortunes had its due effect, and we were ushered into a small drawing- 
room, our host holding open the door for us, like a nightmare footman 
Mrith bare shins, a gnome-like bald head, and an unclean spirit swaying 
on his Moulder. He opened the shutters, and we sat decorously round 
the room, as at an afternoon party, while the situation was farther 
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expounded on both sides. Our entertainer, indeed, favoured us vdth 
the leading items of his family history, amongst them the facts that he 
was a Dr. Fahy from Cork, who had taken somebody’s rectory for the 
summer, and had been prevailed on by some of his patients to permit 
them to Join him as paying-guests. 

" I said it was a lunatic asylum,” murmured Miss Shute to me. 

” In point of fact,” went on our host, ” there isn’t an empty room 
in the house, which is why I can only offer your party the use of this 
room and the kitchen fire, which I make a point of keeping burning 
all night.” 

He leaned back complacently in his chair, and crossed his legs ; 
then, obviously remembering his costume, sat bolt upright again. We 
owed the guiding beams of the candle to the owner of the cockatoo, an 
old Mrs. Buck, who was, we gathered, the most paying of all the 
patients, and also, obviously, the one most feared and cherished by 
Dr. Fahy. *' She has a candle burning all night for the bird, and her 
door open to let him walk about the house when he likes,” said Dr. 
Fahy ; “ indeed, I may say her passion for him amounts to dementia. 
He’s very fond of me, and Mrs. Fahy’s always telling me I should be 
thankful, as whatever he did we’d be bound to put up with it 1 ” 

Dr. Fahy had evidently a turn for conversation that was unaffected 
by circumstance ; the first beams of the early sun were lighting up the 
rep chair covers before the door closed upon his brown dressing-gown, 
and upon the stately white back of the cockatoo, and the demoniac 
possession of laughter that had wrought in us during the interview 
burst forth unchecked. It was most painful and exhausting, as such 
laughter always is ; but by far the most serious part of it was that Miss 
Sally, who was sitting in the window, somehow drove her elbow through 
a p>ane of glass, and Bernard, in pulling down the bUnd to conceal the 
damage, tore it off the roller. 

There followed on this catastrophe a period during which reason 
tottered and Maria barked furiously. Philippa was the first to pull 
herself together, and to suggest an adjournment to the kitchen fire 
that, in honour of the pa 3 dng-guests, was never quenched, and, respect- 
ing the repose of the household, we proceeded thither with a stealth 
that convinced Maria we were engaged in a rat hunt. The boots of 
paying-guests littered the floor, the debris of their last repast covered 
the table ; a cat in some unseen fastness crooned a war song to Maria, 
who idigned unconsciousness and fell to scientific research in the 
scullery. 
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We roasted our boots at the range, and Bernard, with all a sailor’s 
gift for exploration and theft, prowled in noisome purlieus and emerged 
with a jug of milk and a lump of salt butter. No one who has not been 
a burglar can at all realise what it was to roam through Dr. Fahy’s 
basement storey, with the rookery of paying-guests asleep above, and 
to feel that, so far, we had repaid his confidence by breaking a pane of 
glass and a blind, and putting the scullery tap out of order. I have 
always maintained that there was something wrong with it before I 
touched it, but the fact remains that when I had filled Philippa's kettle 
no human power could prevail upon it to stop flowing. For all I know 
to the contrary it is running still. 

It was in the course of our furtive return to the drawing-room that 
we were again confronted by Mrs. Buck's cockatoo. It was standing 
in malign meditation on the stairs, and on seeing us it rose, without 
a word of warning, upon the wing, and with a long screech flung itself 
at Miss Sally’s golden-red head, which a ray of sunlight had chanced 
to illumine. There was a moment of stampede, as the selected victim, 
pursued by the cockatoo, fled into the drawing-room ; two chairs 
were upset (one, I think, broken). Miss Sally enveloped herself in a 
window curtain, Philippa and Miss Shute effaced themselves beneath 
a table ; the cockatoo, foiled of its prey, skimmed, still screeching, 
round the ceiling. It was Bernard who, with a well-directed sofa- 
cushion, drove the enemy from the room. There was only a chink of 
the door open, but the cockatoo turned on his side as he flew, and 
swung through it like a woodcock. 

We slammed the door behind him, and at the same instant there 
came a thumping on the floor overhead, muffled, yet peremptory. 

" That’s Mrs. Buck i " said Miss Shute, crawling from under the 
table ; " the room over this is the one that had the candle in it." 

We sat for a time in awful stillness, but nothing further happened, 
save a distant shriek overhead, that told the cockatoo had sought 
and found sanctuary in his owner’s room. We had tea sotio voce, and 
then, one by one, despite the amazing discomfort of the drawing-room 
chairs, we dozed off to sleep 

It was at about five o’clock that I woke with a stiff neck and an 
uneasy remembrance that I had last seen Maria in the kitchen. The 
others, looking, each of them, about twenty years older than their 
age, slept in various attitudes of exhaustion. Bernard opened his eyes 
as I stole forth to look for Maria, but none of the ladies awoke. I 
went down the evU-smelling passage that led to the kitchen stairs, 
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and, there on a mat, regarding me with intelligent affection, was 
Maria ; but what — oh what was the white thing that lay between her 
forepaws ? 

Hie situation was too serious to be coped with alone. I fled 
noiselessly back to the drawing-room and put my head in ; Bernard's 
eyes — blessed be the light sleep of sailors ! — opened again, and there 
was that in mine that summoned him forth. (Blessed also be the light 
’ step of sailors I) We took the corpse from Maria, withholding perforce 
the language and the slaughtering that our hearts ached to bestow. 
For a minute or two our eyes communed. " I’ll get the kitchen 
shovel,” breathed Bernard ; " you open the hall door 1 " 

A moment later we passed like spirits into the open air, and on into 
a little garden at the end of the house. Maria followed us. licking her 
lips. There were beds of nasturtiums, and of purple stocks, and of 
marigolds. We chose a bed of stocks, a plump bed, that looked like 
easy digging. The windows were all tightly shut and shuttered, and 
I took the cockatoo from under my coat and hid it, temporarily, 
behind a box border. Bernard had brought a shovel and a coal scoop. 
We dug like badgers. At eighteen inches we got down into shale and 
stones, and the coal scoop struck work. ” Never mind,” said Bernard ; 
*' we’ll plant the stocks on top of him.” 

It was a lovely morning, with a new-born blue sky and a light 
northerly breeze. As we returned to the house, we looked across the 
wavelets of the little cove and saw, above the rocky point round 
which we had groped last night, a triangular white patch moving slowly 
along. “ The tide’s lifted her I ” said Bernard, standing stock still. 
He looked at Mrs. Buck’s window and at me. " Yeates 1 ” he 
whispered, " let’s quit I ” 

It was now barely six o’clock, and not a soul was stirring. We woke 
the ladies and convinced them of the high importance of catching the 
tide. Bernard left a note on the hall table for Dr. Fahy, a beautiful 
note of leave-taking and gratitude, and apology for the broken window 
(for which he begged to enclose half-a-crown). No allusion was made 
to the other casualties. As we neared the strand he found an occasion 
to say to me : " I put in a postscript that 1 thought it best to 

mention that I had seen the cockatoo in the garden, and hoped it 
would get back all right. That's quite true, you know ! But look 
here, whatever you do, you must keep it all dark from the ladies——" 

At this juncture Maria overtook us with the cockatoo in her mouth. 
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THE BREATH OF LIFE 

T he opera company which I had accompanied as first violinist 
on so many tours suddenly collapsing, I found myself rather 
unexpectedly out of an engagement. I communicated with 
my society, and after a day’s delay I was ordered to go at once to 
Clonmoyle. 

I was in the worst of humours. Clonmoyle I found was one of 
those places in Ireland which, instead of increasing in size and im- 
portance as places ought, seem to have become accustomed to doing 
the very opposite. Once a city, it was now but a straggling town. 
What had brought an opera company to try its fortunes there I could 
make no guess at, yet there it was, and with difficulties accumulating 
about it. Here was I myself, for instance, in Clonmoyle because the 
manager had found it impossible to supplement his scanty travelling 
orchestra with local players ; and several others as well as I had had 
to travel day and night to be in time for the opening pierformance. 
Only one local musician had been dug up ; and of him this story. 

In everything he stood apart from us. He was old, well over sixty, 
however yoimg in appearance. He was large and heavy in build, easy- 
going, ruminative. We, the others in the band, were rather meagre, 
high-strung, irritable, worried — as is the way of our tribe ; on this 
trip particularly so (consider my own case : a first-class violinist in 
such surroundings I). He, on the other hand, smiled the whole day 
long, and his voice whispered rather than spoke. It did not seem to 
trouble him that the old ramshackle theatre was mouldy, damp, foul- 
smelling. He did not seem to notice the cruel draughts that swept us 
while we played, and benumbed our fingers. It made no difference to 
him if the manager was in a vile temper over the receipts, and our 
conductor still worse, his rheumatism pla5dng old Harry with him. 

At our first rehearsal I discovered he could not play in tune. " I'm 
in for it t ” I said, for a week of such fellowship I knew only too well 
would leave me a wreck. And even as I said this I saw the conductor 
staring hard at where the two of us were sitting side by side ; was it 
p>ossible he thought it was I who was playing like that ! He might 
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well have thought so, for my companion’s face was not a guilty face ; 
how any one could play so consistently flat and still smile was a problem 
beyond me. Yes, Ignatius O’Byme, such was his name, still smiled 
and still flattened. The fact is, he was the happiest man alive ; it 
was as if he had come into an inheritance. Here he was fiddling away 
in his beloved operas, and it was thirty years since he had last done so. 
These long thirty years, he explained to me in an interval, he had been 
rehearsing them in his untidy lodgings in a back street, and more than 
that, he had been thinking them out, phrase by phrase, " walking in 
the mists upon these rain-soaked hills ” — I give his very words. As 
he spoke he swept his hand in a half-circle as if even there in the theatre 
he could still behold them, the dreary hills that surround Clonmoyle 
on every side and overlay it, as it were, with a sort of perpetual gloom. 
And then he added : *' Behind music is the breath of life." A curious 
man, surely ; I watched his face. It was glowing, glowing, as long 
as the music held. And once when in some happy passage the 
whole band was singing like one, " Bravo, Bravo I ” I heard 
him whisper, and later on " Bravissimo 1 " and he ceased playing, 
ceased, until I thought of nudging him with my elbow. And 
so, little by little, I came to forgive him his flat playing and his 
awkward bowing. 

Our conductor, a brute of a man, his body twisted into a knot by 
rheumatism, was now constantly looking in our direction ; but when- 
ever I saw him doing so I would make my violin sing for all it was 
worth ; were we not brothers in the same craft, this old man and I ? 
At rehearsal the second day my efforts to cover bis wretched playing 
failed ; the conductor left his place, tied up and all as he was in that 
knot of pain, shuffled over to where we sat, and stood between us I 
That settled for him which of us two was playing flat. He scowled at 
the old resurrected musician, hissed out a fierce, wicked word under 
his breath, and hobbled back to his place. That night, just to make 
matters worse, I suppose, old Byrne played altogether vilely I He had 
scarce a phrase in tune. When the curtain fell he had to face a little 
tragic opera of his own — the tragedy of old age and failing powers. 
He took it all without a word. " The breath of life is behind music,” 
he whispered to me as he came from the interview ; then he bent 
down, carefully wrapped his fiddle in a piece of baize cloth, put it in 
his case and made off. 

The final explosion came at the rehearsal next day. He and 1 
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were the first to arrive. The score of last night’s opera, it was the 
“ Marriage of Figaro,” still lay on the conductor's stand. He turned 
the pages. They were pencilled ctll over with directions as to the 
tempos of the various movements. Along these pendllings old Byrne 
ran his finger. I could see he was having his revenge. I could see 
him lift his brows — just a little — ^as if he were amused, partly astonished. 
But no word escaped him. Soon the conductor came in and we began. 
We had not got far when we heard “ Get out 1 ” roared in a terrible 
voice, the voice of one who had not slept for several nights. The old 
man rose up, wrapped his baize cloth around his instrument, and moved 
between the chairs. As he went how still the house was, only a chair 
moving, and his own almost silent feet 1 And how we watched him 1 
But when he got as far as the conductor's chair he paused, glanced 
once more at the open score, once again ran his finger along the 
pencillings, and laughed a tiny little laugh ! 

1 felt his going more than I should care to tell. Will you believe 
me ? I had told that old musician, that stranger, the whole story of 
the sorrows of my life. Yes, I told him things I had hardly ever made 
clear even to myself I And he replied : " Is it not behind music, the 
breath of life ? ” as if sorrow was there for the one purpose of being 
transmuted into sweet sound I I recalled his words as I went to my 
task that night. 

And that night the extraordinary thing happened ; our conductor 
failed to make an appearance : his rheumatism had conquered. There 
was then a call for our leader. He was found. Alas, he was not in a 
condition to conduct anything. He could scarcely stand. And he 
became quite cross about it ; we had to leave him there in his comer, 
resining his bow like anything and scowling like mad. What between 
principals, chorus, and band, all thinking they stood a chance of losing 
a night's pay, and the manager flustering about like a whirlwind, our 
little den beneath the stage was deafening ; I slipped quietly out into 
the house. There outside the rail was old B 5 une I " What’s the 
matter ? ” he whispered. As I told him, up came the manager. 

'* Mr. Melton,” he said to me, " will you please take the baton 
to-night ? ” 

A very flattering compliment, indeed, and 1 should have taken 
that baton if our band did not happen to be the scraggiest ever scraped 
together from the ends of the earth ; our leader was in the condition 
1 have mentioned. As we spoke I saw the players getting into their 
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{daces, a tempting ^ht, yet still I hesitated, foreseeing collapse and 
ignominy. 

" It is not possible," I began, but over the rail old Byrne was 
climbing like a boy. He had clutched the baton from the manager's 
hand. He had leaped into the conductor's chair. He gave but one 
glance to the right, to the left. " Now, boys,” he said, and at the 
words we swam, sank, buried ourselves in the rich, broad, gentle strains 
of the overture to '* Faust." Some wide gesture he had used, some 
thrill in his tone had bidden us to do so — to lose ourselves in the soul 
of the music. At the first chord we had got within the skin of it, as 
the saying is. And never was the mood broken ; every progression 
told, and not a colour tone was faulty or blurred. That memorable 
waltz, which use has almost spoiled, he made a new thing of it — we 
were all spirits in thin air, so lightly it went. But our triumph was the 
tremendous trio at the close. The old man stood up to it, hiding the 
stage from a large sector of the house. What did he care 1 We felt 
his huge shabby figure above us as a darkness, a vastness of great 
potency. It commanded stage, orchestra, house, with a strong yet 
benign power. The voices, tenor, soprano, bass — all the instruments, 
strings, brass, wood, drums, the very shell of the old house itself, 
became as one instrument and sang the great strain with such strength 
and perfection that some of us trembled lest we should fall down writh 
excitement and spoil everything. 

" Oh I ” we all sighed when it was over. For such moments does 
the artist live. I was so glad I had told him the story of my sorrows I 

Now, sir, around Clonmoyle, as I have said, is a rampart of dark 
hills, bleak and rain-sodden, treeless and desolate. Why do I again 
mention them ? “ Wherever did you learn to conduct ? ” I asked 

him, as we made for our lodgings. 

" There 1 " he answered, and his outsiretched hand gestured around 
the deserted hills, " behind music we must get at the breath of life.” 
Bare, wind-swept hills 1 — curious place to find out the secrets of life 1 
Or what did he mean by " Life ” ? It cannot be that the breath of 
life that is behind all great music is the sigh of loneliness ? 

" And you took him with the company ? " 

“ No, sir ; an opera company, like any other company, must pay 
its way.” 
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THE CHHJ) SAINT 

Daniel Cobkeby 

T he people in the same lodging-house sometimes spoke of him 
as The Child : at other times they called him The Saint. One 
name was as apt as the other; in spite of the squalid environ- 
ment in which he lived, he was a saint ; in spite of his age, a child. 
His hair was scanty, wispy, tow-like, and the scalp, not too clean, 
showed through it. His knees were bent. He walked with his back 
almost parallel with the ground, his spine long since having suffered 
injury. From that awkward posture his eyes stared up at you, full 
of hght, smiling, brave with innocence. In spite of his hand's heavy 
clutch on its knob his stick was always trembling ; the fact reminded 
you of his age when his brave eyes would have deceived you. 

His room was filled with objects of devotion ; of other furniture 
there was little or none. He had several pictures of the Blessed Virgin, 
a few of the Holy Family, many of the better-known saints — St. Patrick, 
St, Joseph, St. Anthony. He had several statues, besides a bottle of 
Lourdes water, and of Holy Water he kept a small supply in a little 
chinaware font which a chinaware angel, kneeling, upheld. Among 
these, his treasures, he lived alone in quiet ecstasy, speaking much to 
himself — perhaps to them, too, on occasions. 

He knew that the Phelan family, they lived on a lower landing, 
were in trouble. His hand catching his door, he listened to the rent- 
collector’s voice growing louder, angrier ; then he heard him begin 
to pound his stick on the stairs ; so sure as he did that a notice-to-quit 
would follow. The Child began to scramble down the stairs to the 
rescue. “ My,” “ My,” " My,” he repeated as he made from step to 
step. 

“ Give her till to-morrow, give her till to-morrow,” he cried;' when 
he had come into view of the little group ; and as he flopped down he 
continued to call out, ” Give her till to-morrow.” 

“ 'Tis too long I’m after giving her, I’m pestered with her.” 

“ Give her wan last chance, 'twill be paid to-morrow." 

" At this time to-morrow ? ” 
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" Yes, at this time to-morrow ; or say in the evening, at seven ; 
give ns the whole day ? ” 

The agent put his book in his breast-pocket, stooped his head, and 
jriloted himself down the crazy, box-like stairs. He trusted The Child 
to come at the rent for Mrs. Phelan, it didn’t matter to him how, so 
long as he got it. 

Meanwhile The Child refused to tell Mrs. Phelan how he meant to 
relieve her ; no, he wouldn't tell her, but she need have no fear, he’d 
be there to-morrow to meet the Man, as they called the rent-collector. 
With this she had to be satisfied. She tightened her shawl about the 
white-faced babe on her arm, and was soon in the midst of the traffic 
spiritlessly singing, " The Rocks of Bawn." A hardened beggar- 
woman, who would believe her story of the notice-to-quit ? She 
didn’t bother telling it. 

When she had started on her rounds. The Child took up his china- 
ware angel, and having emptied the Holy Water into a bottle, dusted 
the figure and put it into his beggarman's bag ; the shining head of 
golden curls looked out over the edge. Then he mounted up on his 
rickety bed and took down one of his loveliest pictures. In it the 
Blessed Virgin was seated on a Renaissance throne, behind her an 
Italian-blue sky and hosts of golden stars. He cleaned off the dust 
and laid tiie picture flat on the bed. Into the great tail-pocket of his 
coat he put a small painted plaster statue of St. Anthony. Then he 
came back to his picture on the bed, looked at it, gave it a last rub, 
caught it up, and with great difficulty made down the narrow stairs. 
His beggar’s bag he had also with him, the shining angel peeping 
from it. 

Earnestly he shuffled his way to where Mrs. McCarthy was selling 
bedsteads, stools, and " altars ” on the Coal Quay— the open-air 
market-place in that dty. She undertook to sell his wares, he sitting 
by on one of her stools, his two hands on the knob of his stick. He 
knew she would make more on them than he would get in any pawn- 
office. 

The chinaware angel was the first to go. In the bartering the old 
man took no part, but just as the purchaser — 3 , hale, soft-featured 
woman — was moving off, he said : 

" Pardon me for making so bold, ma’am ; but might you be living 
in Blarney Lane ? " 

He thought she looked like a woman from Blarney Lane. 
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“ No, then,” she answered, " I’m from the South Side.” 

" Ah," he murmured, " Evergreen, maybe ? ” 

” No, Gunpowder Lane, if you know where that is ? ” 

" I do then — Gunpowder Lane — well, well.” 

The purchaser went ofi, her bargain under her shawl. The picture 
being large, and judging by its look, expensive, took a lot of selling. 
A half-crown is big money on the Coal Quay, yet this Mrs. McCarthy 
fixed as the price. Several people examined it, and at each chance 
Mrs. McCarthy would take it up on her lap, stand it on an angle, wipe 
it with her apron, and call it a handsome piece. She succeeded in 
selling it to a young mother. 

” I can’t afford it,” she said, " and I can’t leave it after me — ^that's 
how it is.” 

" 'Tis a blessing you’re taking into your house,” said Mrs. McCarthy. 
Then the old man raised his eyes ; 

" If I’m not making too bold, are you the young woman that keeps 
the shop in Windmill Road ? ” 

” I never had a shop, sir,” she answered. 

” Do you live in Windmill Road ? ” 

” No.” 

" Nor in Gunpowder Lane ? ” 

“ No.” She was looking at him with large, shining eyes, 

” Do you live in the South Side at all ? ” 

" No — ’tis on the Rock Steps I live.” 

“ The Rock Steps — well, well — that’s not too far — well, well, look 
at that, and I thinking you were from the South Side.” 

Going from them she looked questioningly at Mrs. McCarthy; 
perhaps she had doubts of the old man’s sanity. 

It was just six o’clock when a very old woman bought the St. 
Anthony. As she was bargaining for it, the Angelus rang, and this, 
perhaps, made her give the full penny asked. She lived in Pouladufi. 

" My, my,” said The Child, ” what a long way off, what a long 
way off.” 

He rose from his stool. 

” What do you want to know where the people live for ? ” Mrs. 
McCarthy questioned him. 

" Wouldn't I like to be thinking of where they are ? Hadn’t I 
that picture before my eyes for the last forty years ? Will it be easy 
for me to live without thinking of it ? " 
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Hobbling homewards, he repeated his lesson over and over again : 
The Angel in Gunpowder Lane. Holy Mother in a house on the Rock 
Steps. St. Anthony in Pouladuff. 

The next day. he paid the rent for Mrs. Phelan. Straightway then 
he began to save up his odd pence and halfpence to buy back his 
treasures. There was a vacant space on his mantelpiece, another on 
his window-sill (how lovely the painted statue used to look there among 
the green-leaved geraniums when the sun shone in I) ; the worst gap 
of all, however, was the huge space of clean wall-paper where the 
picture had hung. Because of these blank spaces, the room looked 
upset, unfurnished. But he was a saint as well as a child ; somehow 
his savings, pinch as he would, refused to mount up. The fact is, 
money would burn a hole in bis pocket. How could he keep a grip 
on it if he saw a blind man’s hand stretched out to the callous passers- 
by, or a hungry-looking boy staring in at a shop window ? 

Again and again he had to begin anew. One night in bed he 
reckoned up with some excitement that twelve months would soon 
have gone by. And, -as luck had it. a few da 3 rs afterwards he chanced 
to hear a powerful sermon on the precious ointment that Magdalen 
had poured upon our Lord's feet, “ wasting money that might be 
devoted to charity,” as the preacher said, throwing great scorn on the 
wisdom of the world into his enunciation of these words. Yes, the 
old man felt all that sermon come home to him, every phrase. Cost 
what it would, the end of the twelve months would see him with all 
his treasures gathered and housed once more within hb attic under 
the slates. 

On the anniversary of the sale he rose quite early, heard Mass, and 
set off in much uncertainty to gather his treasures. He almost fell 
down when it suddenly struck him that they might have frequently 
changed owners since his parting with them, and that he might after 
all never gather them together again. 

He came in and went up the stairs at one o'clock in the day. 

*' Mrs. Mehigan 1 " he called, as be passed her door (she was an 
old bed-ridden woman). 

*' Yes, what is it ? " 

*' I have wan of them — the angeL” 

At five o'clock he passed up again. 

" Mrs. Mehigan I Mis. Mehigan 1 ” 

“ Yes." 
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" I’ve another — St. Anthony.” 

He passed up a third time ; it was now about eight o’clock. He 
didn't speak. Mrs. Mehigan listened to his steps, how tired he seemed, 
going up to his room I She called out : 

” Have you the last wan ? " 

” No.” She thought 'twas a gasp ; by way of sympathy she said ; 
“ Oh, dear,” 

” But I'm on the track of it,” he answered quite brightly. He 
went out again. 

The whole house was dark, its many inhabitants snoring when he 
was heard struggling up the stairs once more, almost as a drunken man 
would, falling from side to side, and missing his steps, it seemed. 

The next morning Mrs. Phelan came into Mrs. Mehigan’s room. 
She believed, she said, the Sa^it hadn't got the last one after all. 
Mrs. Mehigan answered that God was good. ” Go up and see,” she 
said. Mrs. Phelan went up, knocked, and got no reply. She came 
back to Mrs. Mehigan. 

” He’s fast asleep ; I didn’t knock very loud, I only tapped at the 
door ; 'tis how he's exhausted entirely.” 

"I'm sure he had something in his arms, he nearly fell against 
that door as he went up.” 

After some time Mrs. Phelan was sent up again. Mrs. Mehigan 
heard her knocking once, twice, thrice. Then she came down, as 
white as a sheet. 

“ Go out for Father Maher, child,” said Mrs. Mehigan. 

'They found the Saint sitting on the floor, an unfinished bowl of 
bread and milk between his legs ; opposite his now-cold eyes was his 
Renaissance Madonna, it stood propped against the edge of the bed ; 
guarding it on the right was St. Anthony, on the left the chinaware 
angel, its font full of holy water. The candle that had lighted his 
treasures for him had burnt out. Mrs. Phelan says when first she 
entered the room there was the smell of lovely flowers. Mrs. Mehigan 
says she heard far-away singing in the dead of night. In any case it 
is pleasant to think how sweet the old man’s thoughts must have been 
as his eyes began to close for ever. Not far-away music nor newly- 
gathered flowers would be so sweet. 
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THE CITY ON MALLINGTON MOOR 

B esides the old shepherd at Langside, whose habits render him 
unreliable, I am probably the only person that has ever seen 
the city on MalUngton Moor. 

I had decided one year to do no London season, partly because of 
the ugliness of the things in the shops, partly because of the unresisted 
invasion of German bands, partly perhaps because some pet parrots 
in the oblong where I lived had learned to imitate cab-whistles, but 
chiefly because of late there had seized me in London a quite un- 
reasonable longing for large woods and waste spaces, while the very 
thought of little valleys underneath copses full of bracken and fox- 
gloves was a torment to me, and every summer in London the longing 
grew worse till the thing was becoming intolerable. So I took a stick 
and a knapsack and began walking northwards, starting at Tcthering- 
ton and sleeping at inns, where one could get real salt and the waiter 
spoke English, and where one had a name instead of a number ; and 
though the tablecloth might be dirty, the windows opened so that the 
air was clean ; where one had the excellent company of farmers and 
men of the wold, who could not be thoroughly vulgar because they 
had not the money to be so even if they had wished it. At first the 
novelty was delightful, and then one day in a queer old inn up 
Uthering way beyond Langside I heard for the first time the rumour 
of the city said to be on Mallington Moor. They spoke of it quite 
casually over their glasses of beer, two farmers at the inn. " They 
say the queer folk be at Mallington with their city," one fanner saicl 
" Travelling they seem to be,” said the other. And more came in 
then and the rumour spread. And then, such are the contradictions 
of our little likes and dislikes and all the whims that drive lis, that 1 
who had come so far to avoid cities had a great longing all of a sudden 
for throngs again and the great hives of Man, and then and there 
determined on that bright Sunday morning to come to Mallington and 
there search for the city that rumour spoke of so strangely. 

Mallington Moor from all that they said of it was hardly a likely 
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place to find a thing by searching. It was a huge high moor, very 
bleak and desolate, and altogether trackless. It seemed a lonely place 
from what they said. The Normans when they came had called it 
Mai Lieu, and afterwards Malheutown, and so it changed to Mallington. 
Though what a town can ever have had to do with a place so utterly 
desolate I do not know. And before that some say that the 
Saxons called it Baplas, which I believe to be a corruption of Bad 
Place. 

And beyond the mere rumour of a beautiful dty all of white marble 
and with a foreign look up on Mallington Moor, beyond this I could 
not get. None of them had seen it themselves, “ only heard of it hke,” 
and my questions, rather than stimulating conversation, would always 
stop it abruptly. I was no more fortunate on the road to Mallington, 
until the Tuesday when I was quite near it ; I had been walking two 
days from the inn where I had heard the rumour and could see the 
great hill, steep as a headland, on which Mallington lay, standing up 
on the skyline ; the hill was covered with graiss, where anything grew 
at all, but Mallington Moor is all heather ; it is just marked Moor on 
the map ; nobody goes there and they do not trouble to name it. It 
was there where the gaunt hill first came into sight, by the roadside as 
I inquired for the marble city of some labourers by the way, that I was 
directed, partly, I think, in derision, to the old shepherd of Langside. 
It appeared that he following sometimes sheep that had strayed, and 
wandering far from Langside, came sometimes up to the edge of 
Mallington Moor, and that he would come back from these excursions 
and shout through the villages, raving of a city of white marble and 
gold-tipped minarets. And hearing me asking questions of this city 
they had laughed and directed me to the shepherd of Langside. One 
well-meant warning they gave me as I went — the old man was not 
reliable. 

And late that evening I saw the thatches of Langside Weltering 
under the edge of that huge hill that Atlas-like held up those miles of 
moor to the great wdnds and heaven. 

They knew less of the city in Langside than elsewhere, but they 
knew the whereabouts of the man I wanted, though they seemed a 
little ashamed of him. There was an inn in Langside that gave me 
shelter, whence in the morning, equipped with purchases, I set out to 
find their shepherd. And there he was on the edge of Mallington Moor 
standing motionless, gazing stupidly at his sheep ; his hands trembled 
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continually and his eyes had a blear look, but he was quite sober, 
wherein all Langside had wronged him. 

And then and there I asked him of the city, and he said he had 
never heard tell of any such place. And I said, “ Come, come, you 
must pull yourself together.” And he looked angrily at me; but 
when he saw me draw from amongst my purchases a full bottle of 
whisky and a big glass he became more friendly. As I poured out 
the whisky I asked him again about the marble dty on Mallington 
Moor, but he seemed quite honestly to know nothing about it. The 
amount of whisky he drank was quite incredible, but I seldom express 
surprise, and once more I asked him the way to the wonderful city. 
His hand was steadier now and his eyes more intelligent, and he said 
that he had heard something of some such city, but his memory was 
evidently blurred and he was still unable to give me useful directions. 
I consequently gave him another tumbler, which he drank off like the 
first without any water, and almost at once he was a different man. 
The trembling in his hands stopped altogether, his eye became as quick 
as a younger man's, he answered my questions readily and frankly, 
and, what was more important to me still, his old memory became alert 
and clear for even minutest details. His gratitude to myself I need 
not mention, for I make no pretence that I bought the bottle of whisky 
that the old shepherd enjoyed so much, without at least some thought 
of my own advantage. Yet it was pleasant to reflect that it was due 
to me that he pulled himself together and steadied his shaking hand 
and cleared his mind, recovered his memory and his self-respect. He 
spoke to me quite clearly, no longer slurring his words ; he had seen 
the city first one moonlight night when he was lost in the mist on the 
big moor ; he had wandered far in the mist, and when it lifted he saw 
the city by moonlight. He had no food, but luckily had his flask. 
There never was such a city, not even in books. Travellers talked 
sometimes of Venice seen from the sea ; there might be such a place 
or there might not, but, whether or no, it was nothing to the city on 
Mallington Moor. Men who read books and talked to him in his time, 
hundreds of books, but they never could tell of any city like this. 
Why the place was all of marble, roads, walls, and palaces, all pure 
white marble, and the tops of the tall thin spires were entirely of gold. 
And they were queer folk in the city, even for foreigners. And there 
were camels — but I cut him short, for I thought I could Judge for 
myself, if there was such a place, and, if not, I was wasting my time 
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as well as a pint of good whisky. So I got him to speak of the way, 
and after more circumlocution than 1 needed and more talk of the 
city he pointed to a tiny track on the black earth just beside us, a 
little twisty way you could hardly see. 

1 said the moor was trackless ; untrodden of man or dog it certainly 
was and seemed to have less to do with the ways of man than any 
waste I have seen, but the track the old shepherd showed me, if track 
it was, was no more than the track of a hare — an elf-path the old man 
called it. Heaven knows what he meant. 

And then before I left him he insisted on giving me his flask with 
the queer strong rum it contained. Whisky brings out in some men 
melancholy, in some rejoicing, with him it was clearly generosity, and 
he insisted until I took his rum though I did not mean to drink it. 
It was lonely up there, he sziid, and bitter cold, and the city hard to 
find, being set in a hoUow, and I should need the rum, and he had never 
seen the marble city except on days when he had had his flask. He 
seemed to regard that rusted iron flask as a sort of mascot, and in the 
end I took it. 

I followed that odd, faint track on the black earth under the 
heather till I came to the big grey stone beyond the horizon where the 
track divides into two, and 1 took the one to the left as the old man 
told me. I knew by another stone that I saw far off that I had not 
lost my way nor the old man lied. 

And just as I hoped to see the city's ramparts before the gloaming 
fell on that desolate place I suddenly saw a long high wall of whiteness 
with pinnacles here and there thrown up above it, floating towards 
me silent and grim as a secret, and knew it for that evil thing the mist. 
The sun, though low, was shining on every sprig of heather, the green 
and scarlet mosses were shining with it too ; it seemed incredible 
that in three minutes' time all those colours would be gone and nothing 
left all round but a grey darkness. 1 gave up hope of finding the city 
that day, a broader path than mine could have been easily lost. I 
hastily chose for my bed a thick patch of heather, wrapped m 3 rself in 
a waterproof cloak, and lay down and made myself comfortable. And 
then the mist came. It came like the careful pulling of lace curtains, 
then like the drawing of grey blinds ; it shut out the horizon to the 
north, then to the east and west ; it turned the whole sky white and 
hid the moor ; it came down on it like a metropolis, only utterly silent, 
silent and white as tombstones. 
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And then I was glad of that strange strong rum, or whatever it 
was in the flask that the ^epherd gave me : for I did not think that 
the mist would clear till night, and I feared the night would be cold. 
So I nearly emptied the flask ; and sooner than I expected I fell asleep, 
for the first night out as a rule one does not sleep at once but is kept 
awake some while by the little winds and the unfamiliar sound of the 
things that wander at night and that cry to one another far off with 
their queer faint voices ; one misses them afterwards when one gets 
to houses again. But I heard none of these sounds in the mist that 
evening. 

And then I woke and found that the mist was gone and the sun 
was just disappearing under the moor, and I knew that I had not slept 
for as long as I thought. And 1 decided to go on while I could, for 1 
thought that I was not very far from the city. 

1 went on and on along the twisty track, bits of the mist came 
down and filled the hollows but lifted again at once so that I saw my 
way. The twilight faded as I went, a star appeared, and I was able 
to see the track no longer. I could go no farther that night, yet before 
I lay down to sleep I decided to go and look over the edge of a wide 
depression in the moor that I saw a little wav off. So I left the track 
and walked a few hundred yards, and when I got to the edge the hollow 
was full of mist all white underneath me. Another star appeared and 
a cold wind arose, and with the wind the mist flapped away like a 
curtain. And there was the city. 

Nothing the shepherd had said was the least untrue or even 
exaggerated. The poor old man had told the simple truth, there is 
not a city like it in the world. What he had called thin spires were 
minarets, but the little domes on the top were clearly pure gold, as he 
said. There were the marble terraces he described, and the pure white 
palaces covered with carving, and hundreds of minarets. The city 
was obviously of the Bast, and yet where there should have been 
crescents on the domes of the minarets there were golden suns with 
rays, and wherever one looked one saw things that obscured its origin. 
I vralked down to it and, passing through a wicket gate of gold in a 
low wall of white marble, I entered the city. The heather went right 
up to the city's edge and beat against the marble wall whenever the 
wind blew it. Lights began to twinkle from high windows of blue 
glass ; as I walked up the white street, beautiful copper lanterns were 
lit up and let down from balconies by silver chains ; from doors ajar 
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came the sound of voices singing, and then I saw the men. Their faces 
were rather grey than black, and they wore beautiful robes of coloured 
silk with hems embroidered with gold and some with copper. And 
sometimes pacing down the marble ways with golden baskets hung 
on each side of them I saw the camels of which the old shepherd spoke. 

The people had kindly faces, but though they were evidently 
friendly to strangers I could not speak with them, being ignorant of 
their language, nor were the sounds of the syllables they used like any 
language I had ever heard, they sounded more like grouse. 

When I tried to ask them by signs whence they had come with 
their city they would only point to the moon, which was bright and full 
and was shining fiercely on those marble ways till the city danced in 
light. And now there began appearing one by one. stepping softly 
out through the windows, men with stringed instruments in the 
balconies. They were strange instruments with huge bulbs of wood 
and they played softly on them and very beautifully, and their queer 
voices softly sang to the music weird dirges of the griefs of their native 
land wherever that may be. And far off in the heart of the city others 
were singing too ; the sound of it came to me wherever I roamed, not 
loud enough to disturb my thoughts, but gently turning the mind to 
pleasant things. Slender carved arches of marble as delicate almost 
as lace crossed and re-crossed the ways wherever I went. There was 
none of that hurry of which foolish cities boast, nothing ugly or sordid 
so far as I could see. I saw that it was a city of beauty and song. I 
wondered how they had travelled with all that marble, how they had 
laid it down on Mallington Moor, whence they had come and what 
their resources were, and determined to investigate closely next morn- 
ing, for the old shepherd had not troubled his head to think how the 
city came, he had only noted that the city was there (and of course 
no one believed him, though that is partly his fault for his dissolute 
ways). But at night one can see little and I had walked all day, so 
I determined to find a place to rest in. And just as I was wondering 
whether to ask for shelter of those dlk-robed men by signs, or whether 
to sleep outside the walls and enter again in the morning, I came to a 
great archway in one of the marble houses with two black curtains, 
embroidered below with gold, hanging across it. Over the archway 
were carved apparently in many tongues the words : " Here strangers 
rest." In Greek, Latin, and Spanish the sentence was repeated, and 
there was writing also in the language that you see on the walls of the 
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great temples of £g 3 ^t, and Arabic, and what 1 took to be early 
Assyrian, and one or two languages I had never seen. I entered 
through the curtains, and found a tessellated marble court with golden 
braziers burning sleepy incense swinging by chains from the roof ; all 
round the walls were comfortable mattresses lying upon the floor, 
covered with cloths and sUks. It must have been ten o'clock and I 
was tired. Outside the music still softly filled the streets, a man had 
set a lantern down on the marble way, five or six sat down round him 
and he was sonorously telling them a story. Inside there were some 
already asleep on the beds ; in the middle of the wide court under the 
braziers a woman dressed in blue was singing very gently ; she did 
not move, but sung on and on, I never beard a song that was so sooth- 
ing. I lay down on one of the mattresses by the wall, which was all 
inlaid with mosaics, and pulled over me some of the clothes with their 
beautiful alien work, and almost immediately my thoughts seemed 
part of the song that the woman was singing in the midst of the court 
under the golden braziers that hung from the high roof, and the song 
turned them to dreams and so I fell asleep. 

A small wind having arisen I was awakened by a sprig of heather 
that beat continually against my face. It was morning on Mallington 
Moor and the city was quite gone. 




CORONATION OF MR. THOMAS SHAP 

Lord Dunsany 

I T was the occupation of Mr. Thomas Shap to persuade customers 
that the goods were genuine and of an excellent quality, and that 
as regards the price their unspoken will was consulted. And in 
order to carry on this occupation he went by train very early every 
morning to the city from the suburb in which he slept. This was the 
use to which he put his life. 

From the moment when he first perceived (not as one reads a thing 
in a book, but as truths are revealed to one’s instinct) the very beastli- 
ness of his occupation, and of the house that he slept in, its shape, make 
and pretensions, and of even the clothes that he wore ; from that 
moment he withdrew his dreams from it, his fancies, his ambitions, 
everything in fact except that ponderable Mr. Shap that dressed in a 
frock-coat, bought tickets and handled money and could in turn be 
handled by the statistician. The priest’s share in Mr. Shap, the share 
of the poet, never caught the early train to the city at all. 

He used to take little flights with his fancy at first, dwelt all day 
in his dreamy way on fields and rivers lying in the sunlight where it 
strikes the world more brilliantly farther south. And then he began 
to imagine butterflies there ; after that, silken people and the temples 
they built to their gods. 

They noticed that he was silent, and even absent at times, but 
they found no fault with his behaviour with customers, to whom he 
remained as plausible as of old. So he dreamed for a year, and his 
fancy gained strength as he dreamed. 

He still read halfpenny papers, in the train, still discussed the passing 
day’s ephemeral topic, still voted at elections, though he no longer did 
these things with the whole Shap — his soul was no longer in tltem. 

He had had a pleasant year ; his imagination was all new to him 
still, and it had often discovered beautiful things away where it went, 
south-east at the edge of the twilight. And he had a matter-of-fact 
and logical mind, so that he often said, *' Why should I pay my two- 
pence at the electric theatre when I can see all sorts of thin^ quite 
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easily ■without ? ” Whatever he did was logical before anything else, 
and those that knew him always spoke of Shap as " a sound, sane, 
level-headed man.” 

On far the most important day of his life he went as usual to town 
by the early train to sell plausible articles to customers, while the 
spirituad Shap roamed off to fanciful lands. As he walked from the 
station, dreamy but wide awake, it suddenly struck him that the real 
Shap was not the one walking to Bu^ness in black and ugly clothes, 
but he who roamed along a jungle's edge near the ramparts of an old 
and Eastern city that rose up sheer from the sand, and against which 
the desert lapp>ed with one eternal wave. He used to fancy the name 
of that city was Larkar. 

” After all, the fancy is as real as the body,” he said, with perfect 
logic. It was a dangerous theory. 

For that other life that he led he realised, as in Business, the 
importance and value of method. He did not let his fancy roam too 
far, until it perfectly knew its first surroundings. Particularly he 
avoided the jungle — ^he was not afraid to meet a tiger there (after all 
it was not real), but stranger things might crouch there. 

Slowly he built up Larkar : rampart by rampart, towers for archers, 
gateway of brass, and all. And then one day he argued, and quite 
rightly, that all the silk-clad people in its streets, their camels, their 
wares that came from Inkustahn, the city itself, were all the things of 
his will — and then he made himself King. 

He smiled after that when people did not raise their hats to him 
in the street, as he walked from the station to Business ; but he was 
sufficiently practical to recognise that it was better not to talk of this 
to those that only knew him as Mr. Shap. 

Now that he was King in the city of Larkar and in all the desert 
that lay to the east and north, he sent his fancy to wander farther 
afield. He took the regiments of his camel-guard and went jingling 
out of Larkar, with little silver bells under the camels' chins, and came 
to other cities far-off on the yeUow sand, with clear white walls and 
towers, uplifting themselves in the sun. Through their gates he passed 
with his three silken regiments, the light-blue regiment of the camel- 
guard being upon his right and the green regiment riding at his left, 
the lilac rt^ment going on before. When he had gone through the 
streets of any rity and observed the ways of its people, and had seen 
the way that the sunlight struck its towers, he would proclaim himself 
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King there, and then tide on in fancy. So he passed from dty to dty 
and from land to land. 

Clear-sighted though Mr. Shap was, I think he overlooked the lust 
of aggrandisement to which kings have so often been victims : and so 
it was that when the first few dties had opened their gleaming gates 
and he saw peoples prostrate before his camel, and spearmen cheer- 
ing along countless balconies, and priests come out to do him 
reverence, he that had never had even the lowliest authority in the 
familiar world became unwisely insatiate. He let his fancy tide at 
inordinate speed ; he forsook method ; scarce was he king of a land 
but he yearned to extend his borders ; so he journeyed deeper and 
deeper into the wholly unknown. 

The concentration that he gave to this inordinate progress through 
countries of which history is ignorant and cities so fantastic in their 
bulwarks that, though their inhabitants were human, yet the foe that 
they feared seemed something less or more ; the amazement with 
which he beheld gates and towers unknown even to art, and furtive 
people thronging intricate ways to acclaim him as their sovereign : aU 
these things began to affect his capacity for Business. He knew as 
well as any that his fancy could not rule these beautiful lands unless 
that other Shap, however unimportant, were sheltered and fed : and 
shelter and food meant money, and money, Business. His was more 
hke the mistake of some gambler with cunning schemes who overlooks 
human greed. 

One day his fancy, riding in the morning, came to a city gorgeous 
as the sunrise, in whose opalescent wall were gates of gold, so huge 
that a river poured between the bars, floating in, when the gates were 
opened, large galleons under sail. Thence there came dancing out a 
company with instruments, and made a melody all round the wall ; 
that mormng Mr. Shap, the bodily Shap in London, forgot the train 
to town. Until a year ago he had never imagined at all ; it is not 
to be wondered at that all these things now newly seen by his fancy 
should play tricks at first with the memory of even so sane a man. 
He gave up reading the papers altogether, he lost all interest in poli- 
tics, he cared less and less for things that were going on around him. 

This unfortunate missing of the morning train even occurred again, 
and the firm spoke to him severely about it. But he had his consola- 
tion. Were not Arkthrion and Argun Zeerith and ail the level coasts 
of Oora his ? And even as the firm found fault with him, his fancy 
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watched the yaks on weary journeys, slow specks a^^ainst the snow- - 
fidds, bringing tribute ; and saw the green eyes of the mountain men 
who had looked at him strangely in the city of Nith when he had 
entered it by the desert door. 

Yet his logic did not forsake him ; he knew well that his strange 
subjects did not exist, but he was prouder of having created them with 
his brain, than merely of ruling them only ; thus in his pride he felt 
himself something more great than a king, he did not dare to think 
what 1 He went into the temple of the city of 2^rra and stood some 
time there, alone ; all the priests kneeled to him when he came away. 

He cared less and less for the things we care about, for the affairs 
of Shap, a business-man in London. He began to despise the man 
with a royal contempt. One day when he sat in Sowla, the dty of 
the Thuls, throned on one amethyst, he decided, and it was pro- 
claimed on the moment by silver trumpets all along the land, that 
he would be crowned as king over all the lands of Wonder. 

By that old temple where the Thuls were worshipped, year in, yeax- 
out, for over a thousand years, they pitched pavilions in the open air. 
The trees that blew there threw out radiant scents unknown in any 
countries that know the map ; the stars blazed fiercely for that famous 
occasion. A fountain hurled up, clattering, ceaselessly into the air 
armfuls on armfuls of diamonds ; a deep hush waited for the golden 
trumpets ; the holy coronation night was come. 

At the top of those old, worn steps, going down we know not 
whither, stood the king in the emerald-aud-amethyst cloak, the ancient 
garb of the Thuls ; beside him lay that Sphinx that for the last few 
weeks had advised him in his affairs. Slowly, with music when the 
trumpets sounded, came up towards him from we know not where, 
one-hundred-and-twenty archbishops, twenty angels and two arch- 
angels, Muth that terrific crown, the diadem of the Thuls. They knew 
as they came up to him that promotion awaited them all because 
of this night’swork. Silent, majestic, the king awaited them. 

* 

The doctors downstairs were sitting over their supper, the warders 
softly slipped from room to room, and when in that cosy dormitory 
of Hanwell they saw the king still standing erect and royal, his face 
resolute, they came up to him and addressed him : “ Go to bed," 
thi^ said — “ pretty bed.” 

So he lay down and soon was fast asleep : the great day was over. 

VOI» XI Y 




THE SWORD AND THE mOL 


Lord Dunsant 

I T was a cold winter’s evening late in the Stone Age ; the sun had 
gone down blazing over the plains of Thold ; there were no clouds, 
only the diill blue sky and the imminence of stars ; and the 
surface of the sleeping Earth began to harden against the cold of the 
night. Presently from their lairs arose, and shook themselves and went 
stealthily forth, those of Earth's children to whom it is the law to prowl 
abroad as soon as the dusk has fallen. And they went pattering softly 
over the plain, and their eyes shone in the dark, and crossed and re- 
crossed one another on their courses. Suddenly there became manifest 
in the midst of the plain that fearful portent of the presence of Man — 
a little flickering fire. And the children of Earth who prowl abroad 
by night looked sidewa}rs at it and snarled and edged away ; all but 
the wolves, who came a little nearer, for it was winter and the wolves 
were hungry, and they had come in thousands from the mountains, 
and they said in their hearts, “ We are strong.” Around the fire a 
little tribe was encamped. They, too, had come from the mountains, 
and from lands beyond them, but it was in the mountains that the 
wolves first winded them ; they picked up bones at first that the tribe 
had dropped, but they were closer now and on all sides. It was Loz 
who had lit the fire. He had killed a small furry beast, hurling his 
stone axe at it, and had gathered a quantity of reddish brown stones, 
and had laid them in a long row, and placed bits of the small beast all 
along it ; then he lit a fire on each side, and the stones heated, and the 
bits began to cook. It was at this time that the tribe noticed that the 
wolves who had followed them so far were no longer content with the 
scraps of deserted encampments. A line of yellow eyes surrounded 
them, and when it moved it was to come nearer. So the men of the 
tribe hastily tore up brushwood, and felled a small tree with their flint 
axes, and heaped it all over the fire that Loz had made, and for a while 
the great heap hid the flame, and the wolves came trotting in and sat 
down again on their haunches much closer than before ; and the fierce 
and valiant dogs that belonged to the tribe believed that their end was 

s*» 



THE SWORD AND THE HJOL 


828 


about to come while fighting, as they had long since prophesied it 
would. Then the flame caught the lofty stack of brushwood, and 
rushed out of it, and ran up the side of it, and stood up haughtily far 
over the top, and the wolves seeing this terrible ally of Man rev^ng 
there in his strength, and knowing nothing of his frequent treachery 
to his masters, went slowly away as though they had other purposes. 
And for the rest of that night the dogs of the encampment cried out 
to them and besought them to come back. But the tribe lay down all 
round the fire under thick furs and slept. And a great wind arose and 
blew into the roaring heart of the fire till it was red no longer, but all 
pallid with heat. With the dawn the tribe awoke. 

Loz might have known that after such a mighty conflagration 
nothing could remain of his small furry beast, but there was hunger in 
hiin and little reason as he searched among the ashes. What he found 
there amazed him beyond measure ; there was no meat, there was not 
even his row of red^sh brown stones, but something longer than a 
man's leg and narrower than his hand was lying there like a great 
flattened snake. When Loz looked at its thin edges and saw that it 
ran to a point, he picked up stones to chip it and make it sharp. It 
was the instinct of Loz to sharpen things. When he found that it 
could not be chipped his wonderment increased. It was many hours 
before he liscovered that he could sharpen the edges by rubbing them 
with a stone ; but at last the point was sharp, and all one side of it 
except near the end, where Loz held it in his hand. And Loz lifted 
it and brandished it, and the Stone Age was over. That afternoon 
in the little encampment, just as the tribe moved on, the Stone Age 
passed away, which, for perhaps thirty or forty thousand years, had 
slowly lifted Man from among the beasts and left him with his 
supremacy beyond all hope of reconquest. 

It was not for many da}^ that ariy other man tried to make for 
himself an iron sword by cooking the same kind of small furry beast 
that Loz had tried to cook. It was not for many years that any thought 
to lay the meat along stones as Loz had done ; and when they did, 
being no longer on the plains of Thold, they used flints or chalk. It 
was not for many generations that another piece of iron ore was melted 
and the secret slowly guessed. Nevertheless one of Earth's many veils 
was tom aside by Loz to give us ultimately the steel sword and the 
plough, martiiT iftiy and factories ; let us not blame Loz if we think 
that he did wrong, for he did all in ignorance. The tribe moved on 
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until it came to water, and there it settled down under a hill, and they 
built their huts there. Very soon they had to fight with another tribe, 
a tribe that was stronger than them ; but the sword of Loz was terrible 
and his tribe slew their foes. You might make one blow at Loz, but 
then would come one thrust from that iron sword, and there was no 
way of surviving it. No one could fight with Loz. And he became 
the ruler of the tribe in the place of Iz, who hitherto had ruled it with 
his sharp axe, as his father had before him. 

Now Loz begat Lo, and in his old age gave his sword to him, and 
Lo ruled the tribe with it. And Lo called the name of the sword 
Death, because it was so swift and terrible. 

And Iz begat Ird, who was of no account. And Ird hated Lo 
because he was of no account by reason of the iron sword of Lo. 

One night Ird stole down to the hut of Lo, carrying his sharp axe, 
and he went very softly, but Lo’s dog, Warner, heard him coming, and 
he growled softly by his master’s door. When Ird came to the hut 
he heard Lo talking gently to his sword. And Lo was sa3dng, " Lie 
still. Death. Rest, rest, old sword,” and then, ” What, again. Death ? 
Be still. Be still.” 

And then again : ” What, art thou hungry. Death ? Or thirsty, 
poor old sword ? Soon, Death, soon. Be still only a little.” 

But Ird fled, for he did not like the gentle tone of Lo as he spoke 
to his sword. 

And Lo begat Lod. And when Lo died, Lod took the iron sword 
and ruled the tribe. 

And Ird begat Ith, who was of no account, like his father. 

Now when Lod had smitten a man or killed a terrible beast, Ith 
would go away for a while into the forest rather than hear the praises 
that would be given to Lod. 

And once, as Ith sat in the forest waiting for the day to pass, he 
suddenly thought he saw a tree trunk looking at him as with a face. 
And Ith was afraid, for trees should not look at men. But soon Ith 
saw that it was only a tree and not a man, though it was like a man. 
Ith used to speak to this tree, and tell it about Lod, for he dared not 
speak to any one else about him. And Ith found comfort in talking 
about Lod. 

One day Ith went with his stone axe into the forest, and sthyed 
there many days. 

He came back by night, and the next morning when the tribe 
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awoke they saw something that was like a man and 3ret was not a man. 
And it sat on the hill with its elbows pointing outwards and was quite 
still. And Ith was crouching before it, and hurriedly placing before 
it fruits and flesh, and then leaping away from it and looking frightened. 
Presently all the tribe came out to see, but dared not come quite close 
because of the fear that they saw on the face of Ith. And Ith went 
to his hut, and came back again with a hunting spear-head and valuable 
small stone knives, and reached out and laid them before the thing 
that was like a man, and then sprang away from it. 

And some of the tribe questioned Ith about the still thing that was 
like a man, and Ith said, “ This is Ged.” Then they asked, " Who is 
Ged ? ’* and Ith said, " Ged sends the crops and the rain ; and the sun 
and the moon are Ged's." 

Then the tribe went back to their huts, but later in the day some 
came again, and they said to Ith, “ Ged is only as we are, having hands 
and feet." And Ith pointed to the right hand of Ged, which was not 
as his left, but was shaped like the paw of a beast, and Ith said, " By 
this ye may know that he is not as any man." 

Then they said, " He is indeed Ged." But Lod said, " He speaketh 
not, nor doth he eat," and Ith answered, " The thunder is his voice 
and the famine is his eating." 

After this the tribe copied Ith, and brought little gifts of meat to 
Ged ; and Ith cooked them before him that Ged might smell the 
cooking. 

One day a great thunderstorm came trampling up from the distance 
and raged among the hills, and the tribe all hid away from it in their 
huts. And Ith appeared among the huts looking unafraid. And Ith 
said little, but the tribe thought that he had expected the terrible 
storm because the meat that they had laid before Ged had been tough 
meat, and not the best parts of the beasts they slew. 

And Ged grew to have more honour among the tribe than Lod. 
And Lod was vexed. 

One night Lod arose when all were asleep, and quieted his dog, and 
took his iron sword and went away to the hill. And he came on Ged 
in the starlight, sitting still, with his elbows pointing outwards, and 
his beast's paw, and the mark of the fire on the ground where his food 
had been cooked. 

And Lod stood there for a while in great fear, trying to keep to his 
purpose. Suddenly he stepped up close to Ged and lifted his iron 
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sword, and Ged neither hit nor shrank. Then the thought came into 
Lod's mind, “ Ged does not hit. What will Ged do instead ? " 

And Lod lowered his sword and struck not, and his imagination 
began to work on that, " What will Ged do instead ? ” 

And the more Lod thought, the worse was his fear of Ged. 

And Lod ran away and left him. 

Lod still ruled the tribe in battle or in the hunt, but the chiefest 
spoils of battle were given to Ged, and the beasts that they slew were 
Ged’s ; and all questions that concerned war or peace, and questions 
of law and disputes, were alwa 3 rs brought to him, and Ith gave the 
answers after speaking to Ged by night. 

At last Ith said, the day after an eclipse, that the gifts which they 
brought to Ged were not enough, that some far greater sacrifice was 
needed, that Ged was very angry even now, and not to be appeased by 
any ordinary sacrifice. 

And Ith said that to save the tribe from the anger of Ged he would 
speak to Ged that night, and ask him what new sacrifice he needed. 

Deep in his heart Lod shuddered, for his instinct told him that Ged 
wanted Lod's only son, who should hold the iron sword when Lod was 
gone. 

No one would dare touch Lod because of the iron sword, but his 
instinct said in his slow mind again and again, " Ged loves Ith. Ith 
has said so. Ith hates the sword-holders." 

" Ith hates the sword-holders. Ged loves Ith.” 

Evening fell and the night came when Ith should speak with Ged, 
and Lod became ever surer of the doom of his race. 

He lay down but could not sleep. 

Midnight had barely come when Lod arose and went with his iron 
sword again to the hill. 

And there sat Ged. Had Ith been to him yet ? Ith whom Ged 
loved, who hated the sword-holders. 

And Lod looked long at the old sword of iron that had come to his 
grandfather on the plains of Thold. 

Good-bye, old sword 1 And Lod laid it on the knees of Ged, then 
went away. 

And when Ith came, a little before dawn, the sacrifice was found 
acceptable unto Ged. 




THE HEN 

Lobd Dunbant 

A XX along the farmyard gables the swallows sat a-row, twittering 
uneasily to one another, teUing of many things, but thinking 
only of Summer and the South, for Autumn was afoot and the 
North wind waiting. 

And suddenly one day they were all quite gone. And every one 
spoke of the swallows and the South. 

" I think I shall go South myself next year," said a hen. 

And the year wore on and the swallows came again, and the year 
wore on and they sat again in the gables, and all the poultry discussed 
the departure of the hen. 

And very early one morning, the wind being from the North, the 
swallows all soared suddenly and felt the wind on their wings ; and a 
strength came upon them and a strange old knowledge and a more than 
human faith, and fljdng high they left the smoke of our cities and small 
remembered eaves, and saw at last the huge and homeless sea, and 
steering by grey sea-currents went southward with the wind. And 
going South they went by glittering fog-banks and saw old islands 
lifting their heads above them ; they saw the slow quests of the wander- 
ing ships, and divers seeking pearls, and lands at war, till there came 
in view the mountains that they sought and the sight of the peaks 
th^ knew; and they descended into an austral valley, and saw 
Summer sometimes sleeping and sometimes singing song. 

" I think the wind is about right," said the hen ; and she spread 
her wings and ran out of the poultry-yard. And she ran fluttering 
out on to the road and some way down it until she came to a garden. 

At evening she came back panting. 

And in the poultry-yard she told the poultry how she had gone 
South as far as the high road, and saw the great world’s traffic going 
by, and came to lantts where the potato grew, and saw the stubble 
upon which live, and at the end of the road had found a garden, 
and there were roses in it — beautiful roses I — and the gardener himsdf 
was there with his braces on. 
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'* How extremely interesting," the poultry said, " and what a really 
beautiful description I ” 

And the Winter wore away, and the bitter months went by, and 
the Spring of the year appeared, and the swallows came again. 

" We have been to the South,” they said, " and the valle]^ beyond 
the sea." 

But the poultry would not agree that there was a sea in the South ; 
" You should hear our hen," they said. 


THE ASSIGNATION 

Lord Dunsanv 

F ame singing in the highways, and trifling as she sang, with sordid 
adventurers, passed the poet by. 

And still the poet made for her little chaplets of song to 
deck her forehead in the courts of Time ; and still she wore instead the 
worthless garlands, that boisterous citizens flung to her in the ways, 
made out of perishable things. 

And after a while whenever these garlands died the poet came to 
her with his chaplets of song ; and still she laughed at him and wore 
the worthless wreaths, though they always died at evening. 

And one day in his bitterness the poet rebuked her, and saud to 
her : " Lovely Fame, even in the highways and the b3rways you have 
not forborne to laugh and shout and jest with worthless men, and I 
have toiled for you and dreamed of you and you mock me and pass 
me by.” 

And Fame turned her back on him and walked away, but in de- 
parting she looked over her shoulder and smiled at him as she had not 
smiled before, and, almost speaking in a whisper, said : 

" I will meet you in the graveyard at the back of the Workhouse 
in a hundred years." 





Story-Tellers of the Overseas 


Canada — South Africa — Australia 

I N these stories by Britons of the overseas the humour of the 
earlier writers, with its own simplicity and directness, makes 
less appeal in our day than the finer note struck by the later. 
Courageous daring, tender pity, the tragedy and pathos m the high 
romance of human life are conspicuous to the observer in the far-off 
places of the earth and so figure largely in his stories. Judge Hali- 
burton. Nova Scotian lawyer (and in after years an English M.P.), 
with a fund of rollicking good spirits and shrewd common-sense, was 
endeared to a past generation as " Sam Slick.” Little more than a 
practical Joke is the point of " Sister Sail's Courtship,” yet it is 
thoroughly characteristic of the author’s style and humour. 

Australia of the bushranging period is the scene of William S. 
Walker’s “ Midnight,” and the element of comedy plays round the 
yam of the police-inspector until the crack of pistol brings death 
to end the tale. With ” Rodman the Boatsteerer ” we have the 
best of all the short stories of the southern seas, written 
by Louis Becke, the Australian. The motive is fraternal 
love, and though for Rodman no happiness is bom of the 
care lavished on the younger brother and sister, strength and steadi- 
ness remain, and S3nnpathy and understanding. Clara Morris, the 
Canadian, once a famous actress in America, has a very different tale 
to tell. ” The Wild Horse of Tartary ” is just a reminiscence of 
circus life set down in admirable form. The fun of the amiable old 
horse turned on at a moment's notice to play the fiery untamed steed 
is irresistible, and the quick change from grave to gay makes the 
mirth more brilliant. ” George Egerton,” Australian bom, widely 
traveUed and an artist, belongs rather to England and the London 
of the ’nineties, when the vogue was to end an episode on a note of 
interrogation. So does ” A Little Grey Glove ” end. The delicate 
toudi, the atmosphere of doubt and uncertainty, the mingling of 
hope and sorrow, the introspection revealing the heart of youth, all 
these are characteristic of their time. The treatment rather than 
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the subject treated is the thing to be noted in the work of " George 
Kgerton." C. G. D. Roberts, the New Brunswick professor, is more 
than a writer of novels. He is a poet and a naturalist. 
aulM Doet and naturalist are manifest in the 

Bob^ story of “ The Freedom of the Black-Faced Ram.” It is 
a finely-wrought study in animal life, it is a poem, and 
it is in its way a parable. Withal there is a story in it, a sto^ that 
the reader must needs follow in expectation of the end. Ralph Connor 
is well known for his tales of the vast wild regions of the north-west 
of Canada, and his ” Pilot at Swan Creek ” displa}^ completely in a 
small compass those redeeming qualities of pity and courage that 
turn a preacher into a saint. Sir Gilbert Parker, one of 
the foremost of Briti^ novelists, is Canadian by origin, 
hence his appearance in this group with three brilliant 
illustrations of his art. " The Crimson ftag " is a masterpiece of 
passionate tragedy, showing the doom that comes swiftly and un- 
expectedly when life is mishandled. " The Absurd Romance of P'tite 
Louison contains no absurdii^, but its pathos has a singular charm. 
Pathos is the note, too, of “ The Singing of the Bees ” — a fragment 
of life beautiful in its simplicity. Olive Schreiner on the Sooth 
African veld set down her dreams. But her allegories, product of 
high imaginative powers, are not directly concerned with South 
Anica, and these two short studies, allegories both, ” In a Far-Off 
World ” and ” The Artist's Secret,” belong to the universal order, 
and tell faithfully of the meaning of certain human experiences. 

It is long since Marriott Watson left the Australia of his birth 
and the New Zealand of his boyhood and settled in England. His 
work is not coloured oy the atmosphere of new conditions 
Ma^ott civilization in the making. Vet a man most have 
Watson travelled far overseas for the perfect tone of " Quarantine.” 

It is a great story, a model of the short story, related with 
no waste of words and without a word misplaced. Admirable in its 
characterization it presents a problem of conduct and leaves the 
answer to the reader. Heniy Lawson is the real Australian. ” When 
the Sun Went Down ” and That There Dog o’ Mine ” are incidents 
described with a simple directness that makes them vital. Their 
sentiment touches the heroic and demands our S3rmpathy — the miner 
dying for his brother at the pit, and the disreputable old shearer who 
won't be operated on at the hospital unless his dog is tended as well. 

Mary Gaunt is also from Australia, but she has explored the remote- 
ness of West Africa, and the mysteries of the unknown, and has lived 
long in London. " The Doctor’s Drive ” is not a story of man’s 
desuing with man, but of man threatened by nature and well-nigh 
overcome. Yet by sheer force of will in man and beast nature is 
beaten, for ” the mails have got to go through,” and the doctor on 
duty was no less bound to get through : a fine finish to these tales 
of the overseas where man is up against pitiless nature all the time 
and must prevail or perish. 

J. C, 
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SISTER SALE’S COURTSHIP 

" r ^HERE goes one of them are everlastin rottin poles in that 
I bridge ; they are no better than a trap for a critter's legs/’ 

said the Clockmaker. " They remind me of a trap Jim 
Munroe put his foot in one night, that near about made one leg h^f a 
yard longer than t’other. I believe I told you of him, what a desperate 
idle feller he was — ^he came from Onion County in Connecticut. Well, 
he was courtin Sister Sail — she was a rael handsum-looking gall ; you 
scarce ever seed a more out and out complete critter thain she was — a 
fine figur-head, and a beautiful model of a craft as any in the state ; a 
real clipper, and as full of fun and frolic as a kitten. Well, he fairly 
turned Sail’s head ; the more we wanted her to give him up, the more 
she wouldn’t, and we got plaguy oneasy about it, for his character was 
none of the best. He was a universal favourite with the galls, and 
tho’ he didn’t behave very pretty neither, forgetting to many where 
he promised, and where he hadn’t ought to have forgot too ; yet so 
it was, he had such an unconunon winnin way with him, he could talk 
them over in no time — ^Sall was fairly bewitched, 

" At last, father said to him one evenin when he came a courtin, 
'Jim,' says he, * you’ll never come to no good, if you act like old Scratch 
as you do ; you aint fit to come into no decent man’s house, at all, 
and your absence would be ten times more agreeable than your com- 
pany, I tell you. I won't consent to Sail's goin to them are husldn 
parties and quiltin frolics along with you no more, on no account, for 

you know how Polly Brown and Nancy White ’ 

" ' Now don’t,’ says he, ’ now don't. Uncle Sam ; say no more about 
that ; if you know’d all, you wouldn't say it was my fault ; and, besides, 
I have turned right about, I am on t'other tack now, and the long leg, 
too I I am as steady as a pomp bolt, now. I intend to settle m}rself 
and take a farm.’ 

** * Yes, yes, and you could stock it too by all accounts, pretty wdl, 
unless you are much misreported,' says father, ' but it won’t do. I 
knowd your father, he was our sargeant, a proper clever and brave 

3S1 
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man he was, too ; he was one of the heroes of our glorious revolution. 
I had a great respect for him, and I am sorry, for his sake, you will act 
as you do ; but I tell you once for all, you must give up all thoughts 
of Sail, now and for everlastin.' 

“ When Sail heerd this, she began to nit away like mad in a desperate 
hurry — she looked foolish enough, that’s a fact. First she tried to bite 
in her breath, and look if there was nothin partikilar in the wind, then 
she blushed all over like scarlet fever, but she recovered that pretty 
soon, and then her colour went and came, and came and went, till at 
last she grew as white as chalk, and down she fell slap off her seat on 
the door, in a faintin fit. 

“ * I see,' sa 3 rs father, * I see it now, you etamal villain,’ and he 
made a pull at the old-fashioned sword, that always hung over the 
fireplace (we used to call it old Bunker, for his stories always begun, 
' When I was at Bunker’s Hill,’) and drawin it out he made a chp at 
him as wicked as if he was stabbin a rat with a hay-fork ; but, Jim, 
he outs of the door like a shot, and draws it to arter him, and father 
sends old Bunker right through the panel. 

" ‘ rU chop you up as fine as mince-meat, you villain,’ said he, ‘ if 
ever I catch you inside my door again ; mind what I tell you, 
you’ll swing for it yet.’ 

" Well, he made himself considerable scarce arter that, he never 
sot foot inside the door agin, and I thought he had ginn up all hopes of 
Sail, and she of him ; when one night, a most particular uncommon 
dark night, as I was a comin home from neighbour Dearbome’s, I heerd 
some one a talkin under Sail’s window. Well, I stops and listens, and 
who should be near the ash saplin, but Jim Munroe, a tryin to persuade 
Sail to run off with him to Rhode Island to be married. It was all 
settled, he should come with a horse and shay to the gate, and then 
help her out of the window, Jist at nine o’clock, about the time she 
commonly went to bed. Then he axes her to reach down her banH for 
him to kbs (for he was proper clever at soft sawder), and she stretches 
it down and he kisses it ; and says he, ‘ I believe I must have the whole 
of you arter all,' and gives her a jirk that kinder startled her ; it came 
so sudden like, it made her scream ; so off he sot hot-foot, anti over 
the gate in no time. 

“ Well, I c3rphered over this all night, a calculatin how I should 
reciprocate that trick with him, and at last I hit on a artiAin«> I 
recollected father’s words at partin, ' mind what I tell you, you’ll swing 
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for it yet,' and thinks I, Friend Jim, I’ll make the prophecy come true 
yet, I guess. So the next night, Jist at dark, I gives January Snow, 
the old nigger, a nidge woth my elbow, and as soon as he looks up, 
I winks and walks out and he arter me — says I, ' January, ran you 
keep your tongue within your teeth, you old nigger you ? ' 

" ' Why, massa, why you ax that are question ? my Gor Omaity, 
you tink old Snow he don’t know that are yet ; my tongue he got 
plenty room now, debil a tooth left, he can stretch out ever so far, 
like a little leg in a big bed, he lay quiet enough, massa, neber fear.' 

" ‘ Well, then,’ says I, ‘ bend down that are ash saplin softly, you 
old Snowball, and make no noise.’ 

" The saplin was no sooner bent than secured to the ground by a 
notched peg and a noose, and a slip knot was suspended from the tree, 
jist over the track that led from the pathway to the house. 

" ‘ Why, my Gor, massa, that’s a ’ 

“ ' Hold your mug, you old nigger,’ says I, ' or I’ll send your 
tongue a sarchin arter your teeth ; keep quiet, and follow me in 
presently.’ 

" Well, jist as it struck nine o’clock, says I, ‘ Sally, hold this here 
hank of twine for a minute, till I wind a trifle on it off ; that’s a dear 
critter.’ 

“ She sot down her candle, and I put the twine on her hands, and 
then I begins to wind and wind away ever so slow, and drops the ball 
every now and then, so as to keep her down-stairs. 

'* * Sam,’ says she, ‘ I do believe you won’t wind that are twine off 
all night, do give it to January, I won’t stay no longer. I’m een amost 
dead asleep.’ 

" ’ The old feller’s arm is so plaguy unsteady,’ says I, ‘ it won’t 
do ; but hark, what’s that ? I’m sure I heerd something in the ash 
saplin, didn’t you. Sail ? ’ 

“ ‘ I heerd the geese there, that’s all,’ says she ; ' they always come 
onder the windows at night * ; but she looked scared enough, and says 
she, ‘ I vow I’m tired a holdin out of arms this way, and I won’t do it 
no longer ’ ; and down she throw’d the hank on the floor. 

" ‘ Well,’ says I, ‘ stop one minit, dear, till I send old January out 
to see if anybody is there ; perhaps some o’ neighbour Dearbome’s 
cattle have broke into the scarce garden.’ 

" January went out, tho’ Sail say’d it was no use, for she knew the 
noise of the geese, they always kept close to the house at night, for fear 
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of the varmin. Presently in runs old Snow, with his hair standin up 
an eend, and the whites of his eyes looldn as big as the rims of a soup 
plate ; ' Oh ! Gor Ormity,' said he, ' oh massa, oh Miss Sally, oh 1 1 ' 

" ‘ What on airth is the matter with you ? ’ said Sally, ‘ how you 
do frighten me, I vow I believe you’re mad.’ 

“ ' Oh, my Gor,’ said he, * oh I massa, Jim Munroe he hang himself, 
on the ash saplin under Miss Sally's window— oh my Gor 111’ 

" That shot was a settler, it struck poor Sail right atwixt wind and 
water : she gave a lurch ahead, then heeled over and sunk right down 
in another faintin fit ; and Juno, old Snow’s wife, carried her off and 
laid down on the bed — ^poor thing, she felt ugly enough, I do suppose. 

" Well, father, I thought he’d a fainted too, he was so struck up 
all of a heap, he was completely bung fungered. 

" ‘ Dear, dear,’ said he, ‘ I didn’t think it would come to pass so 
soon, but I knew it would come ; I foretold it ; says I, the last time 
I seed him, Jim, says I, mind what you say, you'll swing for it yet. 
Give me the sword I wore when I was at Bunker’s Hill, may be there 
is life yet. I’ll cut him down.’ 

" The lantern was soon made ready, and out we went to the ash 
saplin. 

“ ' Cut me down, Sam, that’s a good feller,' said Jim, ' all the blood 
in my body was swashed into my head, and’s a runnin out o’ my nose, 
I’m een amost smothered — be quick, for heaven’s sake.' 

" * The Lord be praised,’ said father, ' the poor sinner is not quite 
dead yet. Why, as I’m alive — well if that don't beat all natur, why 
he has hanged himself by one leg, and’s a swingin like a rabbit upside 
down, that’s a fact. Why, if he aint snared, Sam, he is properly wired 
I declare — I vow this is some of your doings, Sam — well, it was a clever 
scheme, too, but a little grain too dangerous, I guess.’ 

" ' Don’t stand starin and Jawin there all night,’ said Jim, ‘ cut me 
down, 1 tell you — or cut my throat and be damned to you, for I am 
choaking with blood.’ 

" ' Roll over that are hogshead, old Snow,’ said I, ' till I get a top 
on it and cut him down ’ ; so I soon released him, but he couldn’t walk 
a bit. His ankle was swelled and sprained like vengeance, and he 
swore one leg was near about six inches longer than t’other. 

“ ‘ Jim Munroe,’ says father, ' little did I think 1 should ever see 
you inside my door agin, but I bid you enter now, we owe you that 
kindness anyhow.’ 
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'* Well, to make a long story short, Jim was so chapfallen, and so 
down in the mouth, he begged for heaven's sake it might be kept a 
secret ; he said he would run the state, if ever it got wind, he was sure 
he couldn't stand it. 

" * It will be one while, I guess,' said father, ' afore you are able to 
run or stand either ; but if you will give me your hand, Jim, and promise 
to give over your evil ways, I will not only keep it a secret, but you 
shall be a welcome guest at old Sam Slick's once more, for the sake of 
your father — he was a brave man, one of the heroes of Bunker's Hill, 
he was our sergeant and ’ 

“ ' He promises,’ says I, ' father (for the old man had stuck his right 
foot out, the way he always stood when he told about the old war ; 
and as Jim couldn't stir a peg, it was a grand chance, and he was a goin 
to give him the whole revolution from General Gage up to In- 
dependence) — * he promises,' says I, ‘ father.' 

" ' Well it was all settled, and things soon grew as calm as a pan of 
milk two days old ; and afore a year was over, Jim was as steady agoin 
a man as l^nister Joshua Hopewell, and was married to our Sail. 
Nothin was ever said about the snare till arter the weddin. When the 
minister had finished axin a blessin, father goes up to Jim, and says 
he : 

“ ' Jin* Munroe, my boy,' givin him a rousin slap on the shoulder 
that sot him a coughin for the matter of five minutes (for he was a 
mortal powerful man was father) ; ‘ Jim Munroe, my boy,’ says he, 
‘ you’ve got the snare round your neck I guess now, instead of your 
leg ; the saplin has been a father to you, may you be a father of many 
saplins.’ 
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“MIDNIGHT” 

*' "W XHAT? Did you never hear the yam about ‘Midnight'?" 

queried the Inspector, as he drew his chair nearer to 

* " the fire. " Well, I'll tell you." 

" Twenty years or more have gone by, and that's a lifetime for 
some of us, but about that time. Lord, it was pretty well all ‘ Midnight ' 
and his doings. 

" Ben Hall and his gang had been broken up. Some had been 
shot red-handed, and the others had paid the penalty of their crimes 
in various ways. 

" 'There had been a cessation of ' sticking-up ' mail-coaches, robbing 
banks, and scaring station owmers and bank managers out of their 
wits ; when, all of a sudden this desperado took up the running. 

" You never could tell for certain where he would turn up — one 
day the mail-coach would be stuck up in New South Wales. At the 
end perhaps of a week, an equally audacious case would be reported 
from Queensland, and the telegraph wires would be cut. 

" Anon, the Victorian papers would be teeming with sensational 
paragraphs. He was a proper cunning scoundrel, and nobody seemed 
to be able to swear to him. Sometimes he would be described as 
mounted, sometimes not. But he was generally described as a tall, 
dark man, some people said black, always completely masked, and 
well armed. 

" At that time 1 was serving in the New South Wales mounted 
police. I was fond of active service, possessed a little influence at 
headquarters, and was always ready for a little more than mere duty, 
with a view to ultimate promotion. 

" I was quartered at ' Morabinda,' a somewhat dreary little town- 
ship on the border. 

" The place was only kept alive by the trafiic of wool-waggons and 
bullock dra 3 rs to and from Collinsville and the neighbouring stations. 

" Of course the shearers and station-hands at the latter used to 
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come in and knock down their cheques, but there wasn't much 'running* 
in ’ in those days, so they got ' boozed ’ as much as they liked. In 
fact, it was a point of honour with most of them to get as well ' boozed ’ 
as possible, and they did little damage except to themselves. Also 
there would be an outbreak of festivity during the local races, but nine 
da 3 rs out of ten during the year were monotonous and dull. 

" I had got my sergeant’s stripes, and worked under orders from 
Inspector Lysaght at Collinsville, and our biggest town on that far- 
away border of New South Wales. 

" The Queensland black troopers kept their inside district on the 
‘ Warrigal ' and ‘ Narrabine ' clear from any trouble arising from the 
blacks, and occasionally arrested a white man for horse-stealing, or 
petty larceny, and Captain Garforth, the Inspector, was a great 
favourite with the squatters. 

'* Now, if ' Midnight ' had an enemy, a relentless uncompromising 
enemy, Captain Garforth was the man. 

“ Mom, noon, and night had he sworn to take him, alive or dead, 
the more especially as ‘ Midnight ’ had outwitted him on two or three 
occasions, and the Captain was of opinion that these unsuccessful 
quests told seriously against him with the Queensland Government. 

“ Never was there a more painstaking man than he had proved 
himself to be, and never a greater victim to bad luck. 

“ He generally was quickly enough on the spot if one of ‘ Midnight’s ’ 
depredations occurred in his district, but he had never as yet even 
managed to catch a sight of him. 

“ It was not long after his accession to the post of Sub-Inspector 
at the Browar Barracks that ‘ Midnight ' commenced his little games, 
and the Inspector felt intensely annoyed at not being able to put a 
sudden stop to them. ‘ Midnight’s ’ last exploit in Garforth’s district 
had been the robbery of a public-house and store, in a little bit of a 
township on the Warrigal, and since then nothing had been heard of 
the vagabond. People began to say that he had cleared out with his 
ill-gotten gains. 

" Now Captain Garforth was especially tender about the last 
escapade. He and his troopers had come best p*ice down the river. 
Only missing him by a couple of hours, but though they levied taxes 
on all the squatters for fresh horses, and followed him right on to New 
South Wales, they lost all trace of him 1 

" It was rumoured too that it would be well-nigh impossible to 
VOL. ZI 2 
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catdi ‘ Midmght,’ because he had so many friends. ' Sly-shanty ’ 
keepers, shepherds, ' old-hands ' — even blacks, all seemed to act as 
‘ bush-telegraphs * for him. Leastways once he had started, and the 
policemen after him, he didn't seem like a common bushranger. Some 
people said he was the devil. One thing struck me at the time as being 
rather curious. ' Midnight ' never seemed to steal a horse, but was 
generally reported as being mounted on a very powerful coal-black 
animal. All three Governments, New South Wales, Queensland, and 
Victoria, now outlawed him, and set a price upon his head, and the sum 
total represented a prize worth winning. 

“ 1 had given a great deal of thought to the case. Many and many 
a night had it kept me from sleeping, and I was not the only anxious 
man in the force either. 

" There were two things which no doubt added greatly to ' Mid- 
night’s * popularity with the rough bush element. 

“ He never robbed a poor man, and had never attempted to kill 
any one, but it was generally understood that it would be terribly 
dangerous to meddle with or provoke him. Those few who had been 
let off lightly, especially some who had actually been presented with 
money by the bushranger, poor swagmen, were never tired of sa3dng 
that he was a very powerful, athletic man. 

“ I believe it was partly the knowledge of this which piqued 
Garforth so much, as he himself had the reputation of being the best 
shot, rider, and boxer in Queensland, and was also very powerful and 
muscular. 

" One of ‘ Midnight's ’ idiosyncrasies, if remonstrated with or 
reasted in the slightest degree, was the tying of his victim to a tree, 
leaving him there to be found by the first passer-by. Well, eight 
months had passed in positive tranquillity, when, like a thunderbolt, 
came the news that the bank in Collinsville had been robbed after 
dark, the manager picked up senseless in the strong room, and about 
£8000 in notes and gold coin missing. The manager in this instance 
had been stunned by a heavy blow behind the ear, and on coming to 
his senses was completely ignorant as to how it was done or who did it. 

“ Of course gossip alleged that it must have been ' Midnight ' 
again ; none but he had either the talent or dating to accomplish 
sudi a deed. 

" Fate seemed, indeed, to have dealt hardly with Captain Garforth. 
Not only did he happen to be in the town at that identical time, but 
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he had actually called at the Bank that very day and deposited a 
smn of fifty pounds with the manager, who was a personal friend of his. 

“ You would have thought the Captain was mad. * 1 shall lose 
my commission through this,’ said he. 

** ‘ To think that out of the few times I come here, once or twice 
a year perhaps, that devil should have chosen one of them to rob the 
bank under my very nose. I believe he is the devil and no mortal 
man.* 

" Well, it was boot and saddle for the police, white as well as black, 
3^u bet. Of course we were only too glad to get the valuable assistance 
and advice of Captain Garforth’s famous ‘ tracker ’ and orderly * Joe.’ 

" Beyond the town he at once picked the hoof>marks of a horse, 
sometimes on and sometimes off the road. We followed them twenty 
miles, and arrested a quiet-looking fellow who looked as if he couldn't 
say ‘ bo ’ to a goose, and who was riding a sorry-looking horse. 

" There wasn't the smallest particle of evidence against him at 
the trial, and though we scoured the district far and near we did no 
good. 

" Captain Garforth left for Queensland in a perfect fury, stating 
that he should send in his resignation. 

*' Luck was dead against him, and it was more than a fellow could 
stand. 

With all his ' swagger ' he was downcast and sullen, and there 
was a restless fire in his eyes, which seemed to show that he had been 
aggravated beyond endurance. 

" I was at Morabinda when Garforth returned, and he blustered 
greatly as to what he would do with ‘ Midnight ’ when he captured 
him. ' For,’ said he, * if they accept my resignation, I will hunt him 
down myself I ' 

" Well, I had been piecing my puzzle together bit by bit, week by 
week, month by month, and as Garforth, with all his advantages, did 
not seem to be able to act as thief-taker, or to solve the mystery, 1 
made application to headquarters to be allowed to carry out a scheme 
of my own, and that was to put myself in such a position as to be 
* stuck-up ’ by ‘ Midnight,’ either venturing upon his seizure then, 
if I got a show, or to mark his face and figure for further identification ; 
so that I might have something tangible to go upon, better than this 
fleeting, uncertain individuality which had hitherto so successfully 
evaded the clutches of the law. 
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" Garforth went over to the barracks, and it was some time before 
he came back. 

" ' Midnig ht ’ had ceased to give further trouble ; but a horse- 
stealing case at Fulliver's attracted the Captain’s attention, and he 
was down on this new offender like lightning, bringing his prisoner 
into Morabinda, as it was proved he came from there. As luck would 
have it, I was away at the time on urgent business, but Captain 
Garforth and his faithful orderly ‘ Joe ’ rode into the township, and 
having consigned the prisoner to the lock-up, went to the principal 
hotel, the ‘ Criterion.' (I daresay you have noticed that the smaller 
the town the more imposing is the name of the principal hotel.) 

" Well, they walked into the bar, the Captain treating the orderly 
and calling for something stiff himself. 

“ There was an old shepherd there from the ' back-blocks,' spending 
his cheque liberally, a grizzled old fellow, with that half-shrewd, half- 
childish look generally stamped upon those accustomed to solitude. 
The old man was pretty ' well on,' and said he : 

" ‘ Captain Garforth, you’re a good hand at keeping down the 
blacks and catching horse-thieves, but I can't see why " Midnight ” 
should be too much for you. You’re a big, strong man, as big as 
“ Midnight ” himself, they say.’ 

*' ‘ Who says so ? ' asked the Captain. 

'* ' Well, nigh every one, I think,’ said the old fellow, ' leastways, 
every one I’ve spoken to about it.’ 

" ' Confound you 1 ’ roared the Captain. ‘ You mind your own 
business, and let ’ Midnight ’ be. I’ve had enough of him. If I 
could only get at him, I’d stop this talk.’ 

" ‘ What would you do. Captain ? Wliat would you do ? ' asked 
the shepherd pertinaciously. 

" ‘ Do ? ’ said the Captain, ‘ I’ll tell you what I’d do. I’d strip 
him and tie him to a tree, single-handed, in the way he is said to treat 
those who resist him, leaving him to boast of his deeds to the next 
passer-by, but I’d take care to be handy, and when he was released 
it would but be to be tied and handcuffed alongside of my saddle on 
his way to gaol.’ 

” ‘ No 1 would you though ? ’ said the shepherd with a face as 
long as his arm. 

" Then he asked the Captain to take drink with him, and the Captain 
knowing that nothing re^y offended an ' old-hand ' so much as a 
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refusal to a special invitation in this form, acquiesced, ' shouting ’ 
another for him afterwards. 

** The old fellow was getting very well * on ’ when who should 
come in but young Hammersley from ‘ Yunta,' a cattle^tation near 
by, and nothing would do but that the Captain must come to tea 
with him. 

" ' I will come later on,’ said the Captain. ' Can’t come just yet,' 
and soon after that young Hammersley jumped upon his horse and 
rode away. 

" Captain Garforth talked to the landlord a bit, and then went 
up to the store. When he came back it was near sundown, so telling 
‘ Joe ’ to ' saddle-up ’ he remarked that ‘ Joe ' was to stay in the town- 
ship that night to help to keep guard on the prisoner, ' but 1 shall 
take him (' Joe ’) as far as the crossing-place, as I have instructions 
to give him. 1 must return the first thing in the morning myself, 
as I have to give evidence.’ 

" Just after dark, ' Joe ’ came back sapng that the Captain had 
gone on to Yunta, and that he had left him about two miles this side 
of the station. 

" That night at about ten o’clock, as the down-river mailman got 
into the big timber near the crossing-place, his horse shied so suddenly 
as nearly to unseat him, and that was not easily done as a rule, for 
Jem Donelly was a smart lad in the saddle. 

, " There was Captain Garforth tied up to a tree, and his horse 

hitched up to another a little farther on. 

“ He was pretty stiff when Jem helped him to mount. 

" He had been ' stuck-up ' and robbed by a tall man on a black 
horse ; had tried to fight him, but found his pistol-holster empty ; 
would have sworn it was there before ^e left the hotel. 

*' Well, when he got back to the township, ‘ Joe ’ and he left at 
once to get the ‘ tracks,’ but here again fortune was against them. 

“ They got the tracks at the river where the tussle had been, for 
the road crossed it twice on the way to Yunta, but a downpour of rain 
occurred, which obliterated everything, especially on the hard ground 
near the river. Once clear of the road there was no sign. 

" The prisoner was to be tried, and th^ could not accomplish 
impossibilities, so they returned after daylight. 

** I had got back, and by a curious coincidence. Colonel Lysaght, 
and Sergeant Major Tuke, with two constables, had arrived in time 
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to take part in the proceedings. You should have seen poor <dd 
Magistrate Browning’s face, when I walked across the Court just as 
Captain Garforth was going to question his prisoner, and laying my 
hand on his shoulder, said : ‘ Captain Garforth, alias “ Midnight," 1 
arrest you in the Queen's name for highway robbery generally, and 
assault and robbery at the bank in Collinsville in particular.’ 

" He fought like a wild cat. 

" It was as much as four of us could do to hold him. 

" But we got the bracelets on him, though I got that," said the 
Inspector, touching a deep scar of old standing under the right eye. 
'* For some time, I believe, the bench and spectators thought we had 
gone mad, but Lysaght, Tuke, and I knew what we were about. 

" ‘ Dick the Devil,' the man arrested for horse-stealing, was in our 
employ and had got arrested on purpose. He had been prowling 
about the barracks for some time before this, found that the Captain 
and Joe worked together, and gathered quite enough evidence to piece 
my puzzle together, though the two were very ' fly,' 

" I had many proofs, quite unnecessary to go into now, but one of 
the best I had I consider I possessed when I personated the old ‘ back- 
block ’ shepherd ‘ on the spree.’ 

" When I launched that shaft about the Captain’s strength and 
size being identical with that of ' Midnight’s ’ he had turned deadly 
pale, but I played my part too well for him to suspect that I was in 
the secret. 

" That ruse of getting ‘ Joe ’ to tie him up to a tree near the Yunta 
crossing-place was a clever move and his tnimp card to allay suspicion, 
but the finding of the revolver in the river, alleged to be stolen by 
‘ Midnight,’ was only dead weight against him. 

" Well, he confessed. 

" It was as Captain Garforth he had assaulted the manager and 
robbed the bank. It will be remembered that earlier in the day he 
paid a visit there to pay in a sum of money. Returning after office 
hours to take further stock of the premises, he came suddenly upon 
the manager locking the safe in the strong room, and the opportunity 
was too much for a man of his propensities. That was to have been 
the end of it all, and the robbery was to have been accomplished at 
night, under the personality of ' Midnight,’ after he himself, as Captain 
Garforth, had left. 

" He never divulged where the money was hidden, probably in 
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some remote comer, known only to him and * Joe.' The latter vanished 
the instant he saw trouble brewing, taking his carbine, but leaving 
his horse and trappings. 

** It was no use our trying to find an agile, bare-footed black fellow 
skilled in bush art then. Besides, our hands were completely filled 
with our prisoner, who was both game and desperate. 

" A peculiar smile lit up his features when he heard that ' Joe ' 
had eluded us. 

" As we wound along the up-river track en ro%tte for the Queensland 
capital with our prisoner strongly guarded in our midst, on the evening 
of our third day’s journey from Morabinda, Just where a beautiful 
pin#> ridge juts in on the river, I heard a sharp, ringing crack, saw 
Garforth fall lifeless from his saddle, and was conscious of seeing two 
of our men charge up the bank into the timber. 

" There was another report. They found ‘ Joe ’ in that ridge, 
but Death had got hold of him as well as Garforth, and Law was out 
of it. That's the story, gentlemen." 
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RODMAN THE BOATSTEERER 

1 

W ITH her white cotton canvas swelling gently out and then 
softly drooping flat against her cordage, the Shawnee, sperm 
whaler of New Bedford, with the dpng breath of the south- 
east trade, was sailing lazily over a sea whose waters were as calm as 
those of a mountain lake. Twenty miles astern the lofty peaks of 
Tutuila, one of the islands of the Samoan group, stood out clearly in 
the dazzling sunshine, and, almost ahead, what at dawn had been the 
purple loom of Upolu was changing to a cloud-capped dome of vivid 
green as the ship closed with the land. 

The Shawnee was " a five-boat ship,” and, judging from the appear- 
ance of her decks, which were very clean, an unlucky one. She had 
been out for over a year, and three months had passed since the last 
fish had been killed. That was off the coast of Chile, and she was now 
cruising westward and northward towards the eastern coast of New 
Guinea, where Captain Harvey Lucy, the master, expected to make up 
for the persistent ill-luck that had attended him so far. Naturally a 
man of most violent and ungovernable temper, his behaviour to his 
men on the present voyage had led to disastrous consequences, and the 
crew, much as they admired their captain as one of the most skilful 
whalemen who had ever trod a deck, were now worked up into a state 
of exasperation bordering on mutiny. Shortly before the Samoan 
Islands were sighted, the ship’s cooper, a man who took the cue for 
his conduct to the hands from the example set by the captain, had bad 
a fierce quarrel with a young boatsteerer, named Gerald Rodman, who, 
in a moment of passion, struck the cooper such a terrific blow that the 
man lay between life and death for some hours. An attempt to put 
Rodman in irons was fiercely resisted by a number of his shipmates, 
who were led by his younger brother. But the after-guard were too 
strong for the men, and after a savage conflict the two Rodmans and 
three other seamen were overpowered by Captain Lucy, his four mates 
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and the carpenter and stewards. As was common enough in those 
da3r5 on American whaleships, nearly all the officers were relatives or 
connections by marriage, and were always ready to stand by the captain ; 
in this instance the cooper was a brother of the second mate. Six days 
had passed since this affair had occurred, and when Upolu was sighted 
the five men were still in irons and confined in the hot stifling atmo* 
sphere of the sail-locker, having been given only just enough food and 
water to keep body and soul together. 

Four bells struck, and Captain Lucy made his appearance from 
below. The watch on deck, who had hitherto been talking among 
themselves as they went about their work, at once became silent, and 
muttered curses escaped from their lips as they eyed the tall figure of 
the captain standing at the break of the poop. For some minutes he 
apparently took no notice of any one about him ; then he turned to 
the mate, who stood near him, and said : 

" Have you had a look at those fellows this morning, Brant ? " 

" Yes," answered the officer. " They want to know if you’re 
going to let them have a smoke." 

A savage oath preceded Captain Lucy’s reply : 

" They can lie there till they die before any one of them shall put 
a pipe in his mouth." 

“ Just as you please, captain," said the mate, nonchalantly. " I 
guess you know best what you’re doing. But there’s going to be more 
trouble aboau'd this ship if you don't ease up a bit on those five men ; 
and if I were you I wouldn’t go too far. One of ’em — that youngest 
Rodman boy — can’t stand much more of that sail locker in such weather 
as this. And I guess 1 don’t want to go before a grand jury if he or 
any of ’em dies." 

" I tell you, Brant, that rather than ease up on those fellows, I’d 
lose the ship. I’m going to keep them there till we strike another fish, 
and then I’ll haze what life is left in them clean out of them." 

Rough and harsh as he was with the crew of the Shawnee, Brant 
was no vindictive tyrant, and was about to again remonstrate with 
the savage Lucy, when, suddenly, the thrilling cry of " There she 
blows ! ’’ came from the look-out in the crow’s nest ; and in a few 
minutes the barque’s decks were bustling with excitement. A small 
" pod " or school of sperm whales were in sight. Four boats were at 
once lowered and started in pursuit. 

When first sighted from the ship the whales were not more than 
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two miles distant, and moving towards her. The mate's boat was first 
away, and in a very short time fastened to the leader of the “ pod " — 
a huge bull over sixty feet in length. In less than five seconds after 
the keen-edged harpoon had plunged deep into his body, the mighty 
fish " sounded " (dived) at a terrific speed ,* the other whales at once 
disappeared and Brant's boat shot away from the other three. The 
remaining boats were those of the captain and the second and third 
mates. For some ten or fifteen minutes their crews lay upon their oars 
watching the swift progress of the mate's boat, and scanning the sea 
from every point around them, to discern where the vanished and 
unstricken whales would rise to breathe again. At last they saw the 
great bull, to which the mate's boat was fast, burst out upon the 
surface of the water, two miles away. For a minute the mighty 
creature lay exposed to view, beating the sea into a white seetb of 
foam as he struck the water tremendous blows with his tail, and sought 
to free himself from the cruel steel in his body. As he thrashed from 
side to side, two of his convoy rose suddenly near him as if in sympathy 
with their wounded leader. Then, in an instant, they all disappeared 
together, the stricken whale still dragging the mate's boat after him 
at an incredible speed. 

Knowing that in all probability the two whales which had Just 
appeared would accompany the great bull to the last — when he would 
receive the stroke of the death-dealing lance from Brsmt — the captain 
of the Shawnee at once started off in pursuit, accompanied by the second 
and third mates’ boats. Tlie crews bent to their tough ash oars with 
strength and determination. There was no need for the dreadful oaths 
and blasphemies with which Captain Lucy and his officers assailed their 
ears, or his threats of punishment should they fail to catch up the mate’s 
boat and miss killing the two " loose " whales ; the prospect of such 
a prize was all the incentive the seamen needed. With set teeth and 
panting bosoms they urged the boats along, and presently they were 
encouraged by a cry from the third mate, who called out to the captain 
and second mate that the wounded whale was slackening his speed, 
and Mr. Brant was " hauling up alongside to give him the lance.” In 
another fifty strokes the captain and the two officers saw the great 
head of the creature that was dragging the mate’s boat along again 
appear on the surface, and on each side were his devoted cetacean 
companions, who were almost of as monstrous a size as the bull himself. 

\^th savage oaths the captain urged his crew to fresh exertiona» 
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for just then he saw the mate go for'ard in his boat and plunge his 
keen lance of shining steel into his prize, then back his boat ofi as the 
agonised whale again sounded into the blue depths below, with his 
life-blood pouring from him in a bubbling stream. 

n 

On board the Shawnee the progress of the boats was watched amid 
the most intense excitement ; and even the imprisoned seamen, in 
their foul and horrible prison, stretched their wearied and manacled 
limbs and sought to learn by the sounds on deck whether any or all of 
the boats were fast ” — that is, had harpooned a whale. Broken- 
spirited and exhausted as they were by long days of cruel and un- 
deserved punishment, they would have forgotten their miseries in an 
instant had the fourth mate ordered them on deck to lower his boat — 
the only one remaining on board — and Join their shipmates in the other 
boats in the chase. But of this they knew there was little prospect, for 
this remaining boat had been seriously injured by a heavy sea, which 
had washed her inboard a few days before the fight between the officers 
and crew. Presently, however, they heard the hurried stamping of 
feet on deck, and then the voices of the fourth mate and cooper giving 
orders to take in sail. 

" Jerry," said a young English lad named Wray, to the elder 
Rodman, " do you hear that ? One of the boats must have got ‘ fast ' 
and killed. We'll be out of this in another half-hour, cutting-in. The 
captain won’t let us lie here when there is work to be done on deck ; 
he’s too mean a Yankee to satisfy his revenge at the expense of his 
pocket.” 

But their pleasant belief that a whale had been killed, and that the 
ship was shortening sail while the carcass was being cut-in, was rudely 
disturbed a few minutes later, when the Shawnee took a sudden list 
over to port, and they were all pitched to the lee side of the sail locker 
in a heap. A squall had struck the barque. 

Bruised and lacerated by the force with which they had been hurled 
together, the five prisoners sat up, and were soon enlightened as to the 
condition of affairs by the carpenter making his appearance, takii^; ofi 
their galling irons, and ordering them on deck. 

The squall was a very heavy one, accompanied by savage gusts of 
•rin ging rain, and the old ship, with her canvas in great disorder, was 
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every now and then thrown almost on her beam ends with its fury. 
After considerable trouble the officers and crew succeeded in saving 
her canvas from being blown to ribbons, and got the barque snug again. 
A quarter of an hour later the squall began to lose its force, but the rain 
descended in torrents, and obscured the view of the now agitated ocean 
to such an extent that the look-outs from aloft could not discern its 
surface a cable length away. All those on board the barque felt intense 
anxiety as to whether the mate had succeeded in killing his whale before 
the squall burst upon him, for they knew that had he not done so he 
would have been compelled to cut the line and let his prize escape ; 
no boat could live in such a sea as had arisen when " fast " to a sperm 
whale which was travelling at such a speed, even though fatally wounded 
and weak from loss of blood. 

An hour passed, and then, to the Joy of all on board, the rain 
ceased, a faint air came from the westward and blew away the thick 
clouds of tropic mist which enveloped the ship. Ten miles distant 
the verdant hills and valle3rs of Upolu glistened in the sunshine, and 
then one of the look-outs hailed the deck : 

“ I can see a boat. Mr. Newman — ^it is Mr. Brant's. He has killed 
his whale, sir.” 

In an instant the fourth mate was running aloft, but before he had 
ascended to the fore-top the look-out cried : 

" I can see the other three boats now, sir, and they are all ' fast,' 
too." 

A cheer broke from the Shawnee's hands, and, disregarding for the 
time all discipline, they sprang aloft one after another to gaze upon 
the thrilling scene. Three miles away, and plainly discernible in the 
now clear atmosphere, was the mate's boat lying alongside the big 
bull, which had just been killed, and at about the same distance were 
the boats of the captain and second and third mates, all ” fast ” to 
whales, and racing swiftly to windward toward the horizon. 

The fourth mate at once came down from aloft and held a hurried 
consultation with the cooper — an old and experienced whaler. It was 
evident to them that the three boats had only just succeeded in getting 
'* fast,” and that, as darkness was so near, the officers in them would 
have great difficulty in killing the whales to which they were " fast,” 
as the sea was still very Imnpy from the violence of the squall. None 
of the boats were provided with bomb-guns, the use of which would 
have killed the whales in a very short time ; and the wind having again 
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died away it was impossible for the ship to work up to them. Nothing, 
it was evident, coidd be done to assist the thr^ boats, but it was 
decided to send the one remaining on board the barque to help the 
mate to tow his whale to the ship before the hordes of sharks, which 
would be attracted to the carcass by the smell of blood, began to 
devour it. 

The carpenter was at once set to work to make her temporarily 
water-tight. By this time the sun had set, and only the position of 
the mate’s boat was made known to the ship by a light displayed by 
Mr. Brant. 

Standing on the port side of the poop, Martin Newman, the fourth 
mate, was gazing anxiously out into the darkness, hoping to see the 
other three boats show lights to denote that they had succeeded in 
killing their fish, and were waiting for a breeze to spring up to enable 
the barque to sail towards them. Although Newman was the youngest 
officer on board, he was an experienced one, and the fact that his boat 
had not been fit to lower with the other four had filled him with sullen 
rage ; for he was of an intensely jealous nature, and would rather have 
seen the boats return unsuccessful from the chase than that he alone 
should have missed his chance of killing a fish. 

Presently the younger of the two Rodmans, who was his (Newman’s) 
own boatsteerer, ventured, in the fulness of his anxiety for his shipmates, 
to step up to the officer and speak : 

” Do you think, sir, that the captain and Mr. Ford and Mr. 
Manning have had to cut their lines ? ” 

The officer made no reply ; and could the young boatsteerer have 
seen the dark, forbidding scowl upon his face, he would never have 
addressed him at such an unpropitious moment. But imagining that 
his question had not been heard, the youth repeated it. 

Newman turned, and seeing the lad standing in an attitude of 
expectancy, asked him in savage tones what he was doing there. 

“ Nothing, sir ; I only ” 

“ rU teach you that a man doing nothing doesn’t suit me when 
I’m in charge of the deck of this ship I ” and he struck the boatsteerer 
a terrific blow in the mouth, which knocked him ofi the poop on to the 
main deck. 

When Ned Rodman came to, he found his head supported by his 
brother and young Wray, and the rest of the hands on deck standing 
around him in sympathetic silence. Newman was the most liked of 
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all the officers, and the lad whom he had struck down had been rath» 
a favourite of his, principally, it was supposed, because the two Rod* 
mans came from the same town as himself ; and when the disturbance 
had arisen with the cooper, and the two brothers had been put in irons, 
Newman had several times expressed his sorrow to them when he had 
visited them in their prison. His sudden outburst of violence to Ned 
Rodman was therefore a surprise to the men generally ; and several of 
them glanced threateningly at the figure of the fourth mate, who was 
now striding to and fro on the poop, occasionally hailing the look-outs 
in angry tones, and asking if any more boat-lights were visible. 

Gerald Rodman, though no words escaped his lips as he wiped 
away the blood which welled from a terrible cut on his brother's temple, 
had in his eyes a red light of passion that boded ill for the fourth mate 
when the time came. He was five years older than his brother, and, 
although both were boatsteerers, and had made many cruises in the 
Pacific, this was the first time they had been shipmates. Unlike Ned, 
he was a man of passionate and revengeful nature, and the second mate, 
to whose boat he belonged, had warned the cooper of the Shawnee never 
to meet Gerald Rodman ashore alone. 

" He is a man who will never forgive an injury, and I would not 
care to be in your shoes if he gets you by yourself one day.” 

And, as a matter of fact, Gerald Rodman had sworn to himself, 
when he lay in irons, in the sail-locker, to have his revenge upon both 
the cooper and Captain Lucy, should he ever meet either of them ashore 
at any of the islands the barque was likely to touch at during her cruise. 
He was a man of great physical strength, and, for his position, fairly 
well educated. Both his parents were dead, and he and his brother 
Ned, and a delicate sister of nineteen, were the sole survivors of a once 
numerous family. The care of this sister was the one motive that 
animated the elder brother in his adventurous career ; and while his 
reserved and morose nature seemed incapable of yielding to any tender 
sentiment or emotion, it yet concealed a wealth of the deepest affection 
for his weakly sister, of which the younger one had no conception. 
And yet, strangely enough, it was to Ned that Nellie Rodman was most 
attached ; it was to his return that she most looked forward, never 
knowing that it was Gerald's money alone that maintained the old 
family home in the quiet little New England village in which her simple 
life was spent. little did she think that w’hen money was sent to her 
by Gerald, sa3dng it came " from Ned and myself,” that Ned had never 
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had a dollar to send. For he was too careless and too fcmd of his own 
pleasure to ever think of sending her money. “ JeiTy,” he thought, 
** was a mighty stingy fellow, and never spent a cent on himself — and 
could easily send Nell all she wanted.” And yet Gerald Rodman, 
knowing his brother's weak and mercurial nature, and knowing that 
he took no care in the welfare of any living soul but himself, would have 
laid bis life down for him, because happy, careless Ned had Nellie's eyes 
and Nellie's mouth, and in the tones of his voice he heard hers. So as 
he sat on the deck, with his brother’s head upon his knees, he swore to 
" get even ” with Martin Newman, as well as with Captain Lucy and 
cooper Burr, for as he watched the pale face of the lad it seemed to 
him to grow strangely like that of his far-off sister. 

He had just completed sewing up the gaping wound in his brother’s 
temple, when the cooper came up to the group : 

“ Here, lay along, you fellows ; the carpenter has finished Mr. 
Newman’s boat, and some of you loafing * soldiers ’ have to man her 
and help Mr. Brant to tow his whale alongside. Leave that man there, 
and look spry, or you'll feel mighty sorry.” 


in 

As the cooper turned away the younger Rodman, assisted by his 
brother, staggered to his feet. The fall from the poop had, in addition 
to the cut in his temple, severely injured his right knee, and he begged 
his brother to let him lie down again. 

” Yes, yes,” whispered Gerald Rodman, hurriedly : " Ue down, 
Ned,” and then the lad beard him speaking to Wray in eager, excited 
tones. 

" I’m with you, Jerry,” said the young Englishman, quickly, in 
answer to something that Rodman had said ; “ where b he now ? ” 

” In the cabin, getting some Bourbon for Mr. Brant's boat. There 
is only the Dago steward with him, and if Porter and Tom Harrod will 
join us we shall manage the thing right enough.” 

" What is the matter, Jerry — ^what are you talking about ? ” asked 
Ned from where he lay. 

” Keep still, Ned, and ask us nothing just now ; there’s a chance 
of our getting dear of this floating hell. 1 needn't ask you, if you'll 
Join us. Come on, Wray.” 

The fourth mate arid the Portuguese steward were in the main 
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cabin filling some bottles from a large jar of Bourbon whisky. Thdr 
backs were turned to the door, and both were so intent upon their tajdc 
that they neither heard nor saw the four figures steal softly upon them. 
Suddenly they were seized from behind by Wray and Gerald Rodman, 
and then quickly gagged by Harrod and Porter before either had time 
to utter a cry. In a few minutes the four men had armed themselves 
with cutlasses from the rack around the mizzen-mast, which came 
through the cabin at the for'ard end of the table, Rodman also taking 
the captain’s and chief mate's loaded revolvers out of their berths. 

The fourth mate and steward were then carried into the captain’s 
cabin, and Gerald Rodman spoke ; 

“ Newman,” he said, " we are going to take charge of this ship for 
awhile. If you make an attempt to give an alarm you are a dead man. 
Wray, stand here and run them both through if they make the ghost 
of a sound.” 

Again entering the captain’s cabin, he returned with two or three 
charts, a sextant and the ship’s chronometer, which he placed on the 
table just as a heavy footfall sounded on the companion steps. It was 
the cooper. 

” The boat is all ready, Newman,” he said, as he entered the some- 
what darkened cabin ; “ who is going in her ? ” 

“ We are,” said Rodman, dealing him a blow with the butt of his 
pistol and felling him. ” Leave him there, Wray — he'll give us no 
trouble. Now take every one of those rifles out of the rack and put 
them on the table. There’s two kegs of powder and a bag of bullets 
in Mr. Brant’s cabin — get those as well.” 

This was quickly done, and, calling to the others to follow him, 
Rodman sprang up the companion. No one but the man at the wheel 
was on the poop, and the leader of the mutineers, looking over the rail, 
saw that the boat was alongside with only one hand in her. Besides 
this man there were but eight other persons as well as the mutineers on 
the ship, including the fourth mate, cooper, steward, and carpenter. 

Calling the carpenter to him, Rodman covered him with his pistol, 
and told him and the rest of the startled men to keep quiet or it would 
be worse for them. 

“ Two of you help my brother into the boat,” he ordered. He 
was at once obeyed, and Ned Rodman was passed over the side into 
the hands of the man in the boat. 

” Put out every light on deck and aloft,” was his next command. 




RODMAN THE BOATSTEERER 


858 


and this was done by the watch without delay : for there was in 
Rodman's face such a look of savage determination that thqf dared 
not think of refusing. Then he ordered them into the sail-locker. 

“ Now, Mr. Waller," he said, addressing the carpenter, " we donU 
want to hurt you and these three men with you. But we are desperate, 
and bent on a desperate course. Still, if you don't want to get shot, 
do as I tell you. Get into that sail-locker and lie low. Mr. Newman 
and the cooper and the steward are already disposed of. And I'm 
going to put it out of the power of Captain * Brute ' Lucy to get me 
and those with me into his hands again." 

** You won't shut us up in the sail-locker and scuttle the ship and 
let us drown, will you ? ” asked the carpenter. 

" No ; I’m no murderer, unless you make me one. If there is 
any one I have a grudge against it is Mr. Newman and the cooper ; but 
I won't do more to the cooper than I have already done. Still I’m 
not going to leave the ship in your bands until I have messed her up 
a bit. So away with you into the locker, and let us get to work." 

Then, with the man from the boat, the carpenter and his com- 
panions were pushed into the sail-locker and the door securely fastened. 
Looking down from the skylight into the cabin Rodman saw that the 
cooper had not yet come to, and therefore no danger need be i^pre- 
bended from him. Sending Wray below, the rides, ammunition, and 
nautical iustruments were passed up on deck and handed down into 
the boat. Then, leaving Porter on guard to watch the cooper, Rodman 
and the others went for’ard with a couple of axes and slashed away at 
the standing fore-rigging on both sides ; they then cot half-way through 
the foremast, so that the slightest puff of wind, when it came, woidd 
send it over the side. Then, going for’ard, they cut through the bead 
stays. 

" That will do,” said the boatsteerer, flinging down his axe ; and 
then walking to the waist he hailed the boat : 

“ Are you all right, Ned ? " 

" Yes,” answered the youth, " but hurry up, Jerry, I think a breeze 
is coming.” 

Running aft, the elder brother sprang up the poop ladder and looked 
down through the skylight into the cabin. " Cut Mr. Newman and 
the steward adrift,” he said to Wray. 

Wray disappeared into Captain Lucy's cabin, and at once liberated 
the two men, who followed him out into the main cabin. 
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" Martin Newman/’ said Rodman, bending down, " just a word 
with you. You, I thought, were a shade better than the rest of the 
bullying scoundrels who officer this ship. But now, I find, you are no 
better than Bully Lucy and the others. If I did justice to my brother, 
and another person, I would shoot you, like the cowardly dog you are. 
But stand up on that table — and I'll tell you why I don't.” 

The dark features of the fourth mate blanched to a deathly white, 
but not with fear. Standing upon the table he grasped the edge of 
the skylight, under the flap of which Gerald Rodman bent his head and 
whispered to him : 

" Do you know why I don't want to hurt you, Martin Newman ? 
When I came home last year I found out my sister’s love for you ; I 
found your letters to her, and saw her eating her heart out for you 
day by day, and waiting for your return. And because I know that 
she is a dying woman, and will die happy in the belief that you love 
her, I said nothing. What I have now done will prevent my ever 
seeing her again, though I would lay my life down for her. But listen 
to me. Ned will, must, return to her, and beware, if ever you accuse 
him of having taken a hand in this mutiny '' 

The hands of the fourth mate gripped the skylight ledge con- 
vulsively, and his black eyes shone luridly with passion. Then his 
better nature asserted itself, and he spoke quietly : 

” Jerry, I did not know it was Ned whom I struck to-night. I was 
not myself. ... 1 never meant to harm him. And for Nell's sake, 
and yours and Ned's, give up this madness.” 

“ Too late, too late, Newman. I would rather die to-night than 
spend another hour on board this ship. But at least, for Nell's sake, 
you and 1 must part in peace,” and the mutineer held out his hand. 
It was grasped warmly, and then with a simple ” goodbye ” Rodman 
turned away, walked to the poop ladder and called out : 

" Into the boat, men I ” 

Five minutes later they shoved off from the Shawnee, whose lofty 
spars and drooping canvas towered darkly up in the starless night. At 
the last moment Gerald Rodman had hoisted a light on the mizzen- 
rigging as a guide to the four absent boats. As the mutineers pulled 
quickly away its rays shone dimly over the barque's deserted decks. 

When daylight came the Shawnee was still drifting about on a sea 
as smooth as glass, and the four boats reached her just before the dawn. 
The boat with the mutineers could not be discerned even from aloft, 
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and Captain Harvey Lucy, in a state of mind bordering on frenzy, 
looked first at his tottering foremast and then at the four whales whi^ 
had been tawed alongside, waiting to be cut-in. With the rising sun 
came another rain-squall, and the foremast went over the side, although 
Martin Newman with his men had done their best to save it. But 
Lucy, being a man of energy, soon rigged a jury-mast out of its wreck, 
and set to work to cut-in his whales. Three days later the Shawnee 
stood away for Apia Harbour in Samoa. 

“ Those fellows have gone to Apia," he said to mate Brant, " and 
I'll go there and get them if it takes me a month of Sunda 3 rs." 

But when the Shawnee dropped anchor in the reef-bound harbour. 
Captain Lucy found that he had come on a vain quest — the mutineers' 
boat had not been seen. 

For seven years nothing was ever heard of the missing boat, till 
one day a tall, muscular-looking man, in the uniform of a sergeant of 
the New South Wales Artillery, came on board the American whaleship 
Heloise, as she lay in Sydney harbour, refitting. He asked for Captain 
Newman, and was shown into the cabin. 

The captain of the Heloise was sitting at the cabin table reading a 
book, and rose to meet hb visitor. 

" What can I do for you, sir ? Good God I is it you, Gerald 
Rodman i " 

The soldier put out his hand. '* Is my sister alive, Newman ? " 

" She died three years ago in my arms, hoping and praying to the 
last that she might see you and Ned before she died. And Ned ? " 

" Dead, Newman ; he and Wray and Porter died of thirst. Harrod 
and 1 alone survived that awful voyage, and reached New Zealand at 
last. Was Nell buried with the old folks, Martin ? " 

" Yes," answered the captain of the Heloise, passing his hand 
quickly over his eyes, " it was her wish to lie with them. We had only 
been married two years." 

The sergeant rose, and took Newman's hand in his, " Goodbye, 
Martin. Some day I may stand with you beside her grave." 

And then, ere the captain of the whaleship could stay him, he went 
<m deck, descended the gangway, and was rowed ashore to the glittering 
lights of the southern city. 




CLARA MORRIS 
B. 1849 


THE WILD HORSE OF TARTARY 

B ut there I Just as I start to speak of my third season, I seem 
to look into a pair of big, mild eyes that say, " Can it be that 
you mean to pass me by ? Do you forget that 'twas I who 
turned the great sensation scene of a play into a side-splitting farce ? " 
— and I shake my head and answer truthfully, " I cannot forget. I 
shall never forget your work that night in Columbus, when you 
appeared as the ‘ fiery untamed steed ’ (may Heaven forgive you !) 
in ' Mazeppa ’ I ” 

Mr. Robert E. J. Miles— or " All-the-Alphabet Miles,” as he was 
frequently called — was starring at that time in the " horse ” drama, 
doing such plays as ” The Cataract of the Ganges," " Mazepp>a," 
" Sixteen-String Jack,” etc. " Mazeppa ” was the favourite in 
Columbus, and both the star and the manager regretted that they 
had billed the other plays in advance, as there would have been more 
money in " Mazeppa ” alone. Mr, Miles carried with him two horses ; 
one, for “ The Wild Horse of Tartary,” was an exquisitely formed, 
satin-coated creature, who looked wickedly at you from the comer 
of her blazing eye : who bared her teeth savagely, and struck out with 
her forefeet, as well as with her hind ones. When she came rearing, 
plunging, biting, snapping, whirling, and kicking her way on to the 
stage, the scarlet lining of her dilating nostrils and the foam flying 
from her mouth made our screams very natural ones, and the 
women in front used to huddle close together, or even cover their 
faces. 

One creature only did this beautiful vixen love — R. E. J. Miles. 
She fawned upon him like a dog, and did tricks for him like a dog, 
but she was a terror to the rest of mankind. It was really a thrilling 
scene when Mazeppa was bound, his head tailward, his feet maneward, 
to the back of that maddened beast. She seemed to bite and tear at 
him, and when set free, she stood straight op for a dreadful moment, 
in which she really endangered his life ; then, with a wild neigh, she 
tore off up the ” runs ” as if fiends pursued her, with the man stretched 
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helplessly along her inky back. The curtain used to go up again and 
again, it was so very effective. 

The other horse who travelled with Mr. Miles was an entirely 
different sort. He would have been described — according to the State 
where he happened to be — as a piebald, a skewbald, a pinto, or a calico 
horse. He was very large, mostly of a satiny white colour, with big 
absurdly-shaped markings of bright bay. He was one of that breed 
of hocses which in livery stables are always known as " Doctor " or 
" Judge." Benevolence beamed from his large, clear eyes, and he 
looked so mildly wise one half expected to see him put on spectacles. 
The boy at the stable said one day as he fed him. '* I wouldn't wonder 
if this ol' parson of a boss asked a blessin' on them there oats — 1 
wouldn't ! " 

I don't know whether Old Bob. as he was called, had any speed 
or not, but if he had it was useless to him ; for alas I he was never 
allowed to reach the goal under any circumstances. He was always 
ridden by the villain, and therefore had to be overtaken. Besides 
that he generally had to carry double, as the desperado usually fled 
holding the tainting heroine before him, and though Old Bob success- 
fully leaped chasms thus heavily handicapped — for truly he was a 
mighty Jumper — nevertheless he was compelled to accept defeat. 
Mr. Miles always came rushing up to the rescue on the black horse, 
when Bob was very lucky, indeed, if he didn't have to roll about and 
die ; and he was a very impatient dead horse, often amusing the 
audience by lifting his bead to see if the curtain was not down, and 
then dropping dead again, with a sigh the whole bouse could hear. 

An}rway, being continually pushed back into second place, and 
compelled to listen to the unearned applause bestowed upon the 
beautiful black. Old Bob lost all ambition professionally, and he simply 
became a gotumet and a glutton. He lived to eat. A woman in his 
eyes was a sort of perambulating storehouse of cake, crackers, apples, 
sugar, etc. ; only bis love for children was disinterested. The 
moment he was loose be went off on a search for children, no matter 
whose so long as be found some ; then down be would go on hb knees, 
and wait to be pulled and patted. His habit of gathering very small 
people up by their back breadths, and carrying them a little way be> 
fore dropping them, always filled the air with wild ^rieks of laughter. 
In the theatre be walked sedately about before rehearsal began, and 
though we knew bis attentions were entirdy selfish, be was so urbane. 
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so complaisant in his manner of going through us, that we could not 
resist his advances, and each day and night we packed our pKxdcets 
and our muffs with such provender as women seldom carry about in 
their clothes. All our gloves smelled as though we worked at a cider 
mill. While the play vras going on. Old Bob spent a great part of his 
time standing on the first of the screened platforms connecting the 
runs, and as every one of us had to pass him on our way to dress, he 
demanded toll of all. Fruits, domestic or foreign, he received with 
gentle eagerness. Cake, crackers, and sugar — the velvety nose snufied 
at them approvingly, and if a girl, believing herself late, tried to pass 
him swiftly by, his look of amazement was comical to behold, and in 
an instant his iron-shod foot was pla3dng a veritable devil's tattoo on 
the resounding board platform. If that failed to win attention, follow- 
ing her with his eyes, he lifted up his voice in a full-chested " Nei^- 
— ^hay — hay — haay / ” that brought her back in a hurry with her toll 
of sugar. And that piebald h}rpocrite would scrunch it with such a 
piteously ravenous air that the girl quite forgot the satirical words her 
landlady had directed against her recently-acquired sweet tooth. 

The dreadful night of disaster came late in the week. I don't 
recall the name of the play, but in that one piece the beautiful, high- 
spirited black mare had to carry double up the runs. John Carroll 
and Miss Lucy Cutler were the riders. Mr. Carroll claimed that he 
could ride a little, and though he was afraid, he was ashamed to own 
it. Mr. Miles said in the morning : " Now if you are the least bit 
timid, Mr. Carroll, say so, and I will fasten the bridle reins to the 
saddle pommel, and Queen will carry you up of her own accord as true 
as a die and as safe as a rock ; but if you are going to hold the bridle, 
for God's sake be careful t If it was Old Bob, you could saw him as 
much as you liked and he would pay no attention, but Queen, who has 
a tender mouth, is half-mad with excitement at night, and a very 
slight pressure on the wrong rein will mean a forty or fifty-foot fall for 
you all I " Miss Cutler expressed great fear, when Mr. Miles surprisedly 
said : " Why, you have ridden with me twice this week without a 
sign of fear ? " 

" Oh, yes,” she answered, ” but you know what you are doing — 
you are a horseman I " 

It was an unfortunate speech, and in the face of it Mr. Carroll’s 
vanity would not allow him to admit his anxiety. ” He could ride 
well enough and he would handle the reins himself,” he declared. 
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During the day his fears grew upon him. Foolishly and wickedly 
he resorted to spirits to try to build up some Dutch courage. Then 
when the scene came on, half-blind with fear and the liquor — ^which 
he was not used to — as he felt the fierce creature beneath him rushing 
furiously up the steep incline, a sort of madness came upon him. 
Without rhyme or reason he pulled desperately at the nigh rein, and 
in the same breath their three bodies were hurling downward like 
thunderbolts. It was an awful sight I I looked at them as they 
descended, and for the fraction of a second they seemed to be sus- 
pended in the air. They were all upside down. All, without turning 
or twisting, fell straight as plummets — the horse, the same as the man 
and woman, had its feet straight in the air. Ugh I the striking. Ugh I 
never mind details. The curtain was rushed down. Miss Cutler was 
picked up dazed, stunned, but without a mark. Mr. CarroU crept 
away unaided amid the confusion, the sorrow, and the tears, for 
splendid Queen was doomed. Though Mr. Miles had risked hb own 
life in an awful leap to save her from falling through a trap, he could 
not save her life, and the almost human groan with which she dropped 
her lovely head upon her master’s shoulders, and his streaming eyes 
as he tenderly wiped the blood from her velvety nostrils, made even 
the scene-shifters rub their eyes upon the backs of their hands. While 
Queen was half-carried to the fire-engine house next door (her stable 
was too far away), some one went before the curtain and assured the 
audience that the accident was very slight, and that the lady and 
gentleman would both appear presently. The audience applauded in 
a rather doubtful manner, for several ladies had fainted, and the carry- 
ing out of a helpless person in a place of amusement always has a 
depressing effect upon the lookers-on. Meantime Mr. Carroll was 
getting hb wrist bandaged and a cut on his face patched up, while a 
basket of sawdust was hurriedly procured that certain cruel stains 
might be concealed. The orchestra played briskly, and the play went 
on. That’s the one thing we can be sure of in thb world — ^that the 
play will go on. Late that night, beautiful Queen died, with her head 
resting on her master’s knee. 

Now " Mazeppa ” was billed for the next night, and there were 
many consultations held in the office and on the stage. " The Wild 
Horse of Tartary ” was gone. It was impossible to ^d a new horse 
in one day. *' Change the bill I ” said Mr. Miles. ” And have an 
empty house,” answered Mr. Elbler. 
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*’ But what can 1 do for a horse ? " asked Mr. Miles. 

“ Use Old Bob/' answered Mr. EUsler. 

" Good Lord 1 " groaned Bob’s master. They argued long, but 
neither wanted to lose the good house, so the bill was allowed to stand 
and " Mazeppa " was performed with Old Bob as " The Wild Horse 
of Tartary." Think of it — that ingratiating Old Bob, that follower 
of women and pla}rmate of children I Why, even the great bay 
blotches on his white old hide made one think of the circus, of paper 
hoops, and of training, rather than of wildness. With the hope of 
making him at least impatient and restless, he had been deprived of 
his supper, and the result was a settled gloom, an air of melancholy, 
that made Mr. Miles swear under his breath every time he looked at 
him. 

The play moved along nicely, the house was large, and seemed 
pleased. Mazeppa fell into his enemy's hands, the sentence was pro- 
nounced, and the order followed, *' Bring forth the fiery, untamed 
steed 1 ” The women of the audience began to draw close to their 
escorts. Many of them remembered the biting, kicking entrance of the 
black, and were frightened beforehand. The orchestra responded with 
incidental, creepy music, but that was all. Over in the entrance. 
Old Bob, surrounded by the four men who were supposed to restrain 
him, stood quietly. But those who sat in the left box heard " get- 
ups ! ” and " go-ons 1 ” and the duckings of many tongues. The mighty 
Khan of Tartary (who could not see that entrance) thought he had not 
been heard, and he roared again, " Bring forth the fiery, untamed 
steed 1 ” Another pause ; the house tittered ; then some one hit 
Old Bob a crack across the rump with a whip, at which he gave a 
switch of his tail, and gently ambled on to the stage. He stopped of 
his own accord at the centre, and, lowering his head, stretched out his 
neck and sniffed at the leader of the orchestra, predsely as a dog sniffs 
at a stranger. It was delidously ridiculous. We girls were supposed 
to scream with fear of the " wild horse," and alas 1 we were only too 
obedient ; crowding down at the tight, clinging together in attitudes 
of extremest fright, we shrieked and screeched until Old Bob pricked 
op his ears, and looked so astonished at our conduct that the audience 
simply rocked back and forth with laughter. And all the time Mazeppa 
was sa 3 nng tilings that did not seem at all like prayers. Finally he 
gave orders for the men to surround Bob, which they did, and thm a 
sharp little spike was used — that was to make him dance about ptetty 
lively. It pricked him on the shoulder, and the " wild horse " stood 
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and switched his tail. It pricked him again ; he switched his tail again. 
The men had by this time grown careless, and when the spike was 
finally used at his mane, he suddenly kicked one of them clear of the 
stage, and then resumed his unruified calm. The public thought it 
was having fun all this time, but pretty soon it knew it. Nothing 
under heaven could disturb the gentle serenity of that doglike old 
horse. When Mazeppa was brought forward to be bound upon Old 
Bob’s back, instead of pulling away, and rearing and fighting against 
the burden, his one and only quick movement was his violent effort 
to break away from his tormentors and welcome his master joyously. 

" Oh I ” groaned Miles, “ kill him, somebody, before he Idlls me I '* 

While Mazeppa was being bound on the " wild horse's ” back our 
instructions were to scream ; therefore we screamed as before, and, 
being on the verge of insanity. Miles lifted his head from the horse's 
back, and said, " Oh, shut up, do 1 " The audience heard, and — well, 
it laughed some more, and then it discovered, when the men sprang 
away and left the horse free to dash madly up the mountain, that 
Mazeppa had kept one foot unbound to kick Old Bob with ; and truly 
it did seem that the audience was going into convulsions — such 
laughter, pierced every now and then by the shrill scream of hysterics. 
Old Bob ambled up the first run all right, but, alas I for poor Mazeppa, 
as the “ wild horse " reached the first platform, a woman passed on 
the way to her room, and hungry Bob instantly stopped to negotiate 
a loan in sugar. Oh, it was dreadful — the wait — and when finally he 
reappeared, trotting — yes, trotting up the next run — Mr, Miles's foot 
could be plainly seen kicking with the regularity of a piston-rod, while 
his remarks were — well, they were irregular in the extreme ! 

Of course the play was hopelessly ruined. The audience laughed 
at the slightest mention of the " wild horse,” and when the shepherds 
found horse and man, lying at the foot of the mountain, worn out and 
exhausted, the building seemed to shake with the laughter. 

When the play was over at last. Old Bob walked up to his master 
and mumbled his hand, Mr, Miles pushed him away with pretended 
anger, crying : " You infernal old idiot. I’d sell you for a three-cent 
stamp with gum on it 1 " 

Bob looked hard at him a moment ; then he calmly crossed behind 
him and mumbled his other hand, and Mr, Miles pulled his ears, and 
said that he, himself, was the idiot for expecting an untrained, un- 
rehearsed horse to play such a part, and Old Bob agreeing vrith him 
perfectly, they were, as alwa 3 rs, at peace with each other. 
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A lilTTLE GREY GLOVE 

" The book of life begins with a man and woman in a garden and ends 
— with Revelations ," — Oscas Wjlde. 

Y es, most fellows' book of life may be said to begin at the chapter 
where woman comes in ; mine did. She came in years ago, 
when I was a raw undergraduate. With the sober thought of 
retrospective analysis, I may say she was not all my fancy painted her ; 
indeed, now that 1 come to think of it there was no fancy about the 
vermeil of her cheeks, rather an artificial reality ; she had her bower 
in the bar of the Golden Boar, and 1 was madly in love with her, 
seriously intent on lawful wedlock. Luckily for me she threw me over 
for a neighbouring pork butcher, but at the time 1 took it hardly, and 
it made me sex-shy. I was a very poor man in those days. One feels 
one's grief more keenly then, one hasn't the wherewithal to buy dis- 
traction. Besides, ladies snubbed me rather, on the rare occasions I 
met them. Later 1 fell in for a legacy, the forerunner of several ; 
indeed, I may say 1 am beastly rich. My tastes are simple too, and I 
haven't any poor relations. I believe they are of great assistance in 
getting rid of superfluous capital — ^wish I had some I It was after the 
legacy that women discovered my attractions. They found that there 
was something superb in my plainness (before, they said ugliness), 
something after the style of the late Victor Emanuel, something 
infinitely more striking than mere ordinary beauty. At least so 
Harding told me his sister said, and she had the reputation of being a 
clever girl. Being an only child, I never had the opportunity other 
fellows had of studying the undress side of women through familiar 
intercourse, say with sisters. Their most ordinary belongings were 
sacred to me. I had, I used to be told, ridiculous high-flown notions 
about them (by the way I modified those considerably on doser 
acquaintance). I ought to study them ; nothing like a woman for 
developing a fellow. So I laid in a stock of books in different languages, 
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mostly novels, in which women played title-rOles. in order to get up 
some definite data before venturing amongst them. 1 can't say I 
derived mudi benefit from this course. There seemed to be as great 
a diversity of opinion about the female species as, let us say, about the 
salmonidae. 

My friend Ponsonby Smith, who is one of the oldest fly-fibers in 
the three kingdoms, said to me once : “ Take my word for it, there are 
only four true salmo ; the salar, the trutta, the fario, the ferox ; all 
the rest are Just varieties, subgenuses of the above ; stick to that. 
Some writing fellow divided all the women into good-uns and bad-uns. 
But as a conscientious stickler for truth, 1 must say that both in trout 
as in women, I have found myself faced with most puzzling varieties, 
that were a tantalising blending of several qualiti^." I then resolved 
to study them on my own account. I pursued the Eternal Feminine 
in a spirit of purely scientific investigation. I knew you'd laugh 
sceptically at that, but it's a fact. I was impartial in my selection of 
subjects for observation — French, German, Spanish, as well as the 
home product. Nothing in petticoats escaped me. I devoted myself 
to the freshest inginue as well as the experienced widow of three 
departed ; and I may as well confess that the more I saw of her, the 
less 1 understood her. But I think they understood me. They 
refused to take me au sMeux. When they weren't fleecing me, they 
were interested in the state of my soul (I preferred the former), but all 
humbugged me equally, so I gave them up. I took to rod and gun 
instead, pro salute animae ; it’s decidedly safer. I have scoured every 
country in the globe ; indeed, I can say that 1 have shot and fished in 
woods and waters where no other white man, perhaps, ever dropped a 
beast or played a fish before. There is no life like the life of a free 
wanderer, and no lore like the lore one gleans in the great book of 
nature. But one must have freed one's spirit from the taint of the 
town before one can even read the alphabet of its mystic meaning. 

What has this to do with the glove ? True, not much, and yet 
it has a connection — ^it accounts for me. 

Well, for twelve years I have followed the impulses of the wander- 
ing spirit that dwells in me. I have seen the sun rise in Finland and 
gild the Devil's Knuckles as he sank behind the Drachensberg. I have 
caught the barba and the gamer yellow fish in the Vaal river, taken 
muskelunge and black-bass in Canada, thrown a fly over guapote and 
eavallo in Central American lakes, and choked the monster eels of the 
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Mauritius with a cunningly faked-up duckling. But 1 have been riiy 
as a chub at the shadow of a woman. 

Well, it happened last year I came back on business — another 
confounded legacy ; end of June too. Just as I was ofi to Finland. 
But Messrs. Thimble and Rigg, the highly respectable firm who look 
after my affairs, represented that I owed it to others, whom I kept out 
of their share of the legacy, to stay near town till afiairs were wound 
up. They told me, with a view to reconcile me perhaps, of a trout 
stream with a decent inn near it ; an unknown stream in Kent. It 
seems a junior member of the firm is an angler, at least he sometimes 
catches pike or perch in the Medway some way from the stream where 
the trout rise in audacious security from artificial lures. I stipulated 
for a clerk to come down with any papers to be signed, and started at 
once for Victoria. I decline to tell the name of my find, firstly because 
the trout are the gamest little fish that ever rose to fly and run to a 
good two pounds. Secondly I have paid for all the rooms in the inn 
for the next year, and I want it to myself. The glove is lying 
on the table next me as I write. If it isn’t in my breast-pocket 
or under my pillow, it is in some place where I can see it. It 
has a delicate grey body {Su^de, I think they call it) with a whipping 
of silver round the top, and a darker grey silk tag to fasten it. It 
is marked inside, and has a delicious scent about it, to keep ofi 
moths, I suppose ; naphthaline is better. It reminds me of a *' silver- 
sedge ” tied on a ten hook. I startled the good landlady of the little inn 
(there is no village fortunately) when I arrived with the only porter of 
the tiny station laden with traps. She hesitated about a private sitting- 
room, but eventually we compromised matters, as I was willing to 
share it with the other visitor. I got into knickerbockers at once, 
collared a boy to get me worms and minnow for the morrow, and as 
I felt too lazy to unpack tackle. Just sat in the shiny arm-chair (made 
comfortable by the successive sitting of former occupants) at the open 
window and looked out. The river, not the trout stream, winds to 
the tight, and the trees cast trembling shadows into its clear depths. 
The red tiles of a farm roof show between the beeches, and break the 
monotony of blue sky background. A dusty waggoner is slaking his 
thirst with a tankard of ale. I am conscious of the strange lonely 
feeling that a virit to England always gives me. Away in strange 
lands, even in solitary places, one doesn’t feel it somehow. One is 
filled with the hunter's lust, bent on a " kill *' ; but at htane in the 
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quiet country, with the smoke curling up from some fireside, the mowers 
busy la}ring the hay in swaths, the children tumbling under the trees 
in the orchards, and a girl singing as she spreads the clothes on the 
sweetbrier hedge, amidst a scene quick with home sights and sounds, 
a strange lack creeps in and makes itself felt in a duU, aching way. 
Oddly enough, too, I had a sense of uneasiness, a " something going 
to happen.” I had often experienced it when out alone in a great 
forest, or on an unknown lake, and it always meant " 'ware danger " of 
some kind. But why should I feel it here ? Yet I did, and I couldn't 
shake it off. I took to examining the room. It was a commonplace 
one of the usual type. But there was a work-basket on the table, a 
dainty thing, lined with blue satin. There was a bit of lace stretched 
over shiny blue linen, with the needle sticking in it ; such fairy work, 
like cobwebs seen from below, spun from a branch against a back- 
ground of sky. A gold thimble, too, with initials, not the landlady's, 
I know. What pretty things, too, in the basket I A scissors, a capital 
shape for fly-making ; a little file and some floss silk and tinsel, the 
identical colour I want for a new fly I have in my head, one that will 
be a demon to kill. The northern devil I mean to call him. Some one 
looks in behind me, and a light step passes up-stairs. I drop the 
basket ; I don't know why. There are some reviews near it. I take 
up one, and am soon buried in an article on Tasmanian fauna. It is 
strange, but whenever I do know anything about a subject, I always 
find these writing fellows either entirely ignorant or damned wrong. 

After supper I took a stroll to see the river. It was a silver grey 
evening, with just the last lemon and pink streaks of the sunset staining 
the sky. There had been a shower, and somehow the smell of the dust 
after rain mingled with the mignonette in the garden brought back 
vanished scenes of small-boyhood, when I caught minnows in a bottle, 
and dreamt of a shilling rod as happiness unattainable. I turned aside 
from the road in accordance with directions, and walked towards the 
stream. Holloa 1 some one before me, what a bore I The angler is 
hidden by an elder-bush, but I can see the fly drop delicately, 
artistically on the water. Fishing up-stream, too I There is a bit 
of broken water there, and the midges dance in myriads ; a silver gleam, 
and the line spins out, and the fiy falls just in the right place. It 
is growing dusk, but the fellow is an adept at quick, ^e casting — I 
wonder what fly he has on — why, he's going to try down-stream now I 
I hurry forward, and as I near him, I swerve to the left out of the way. 
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S-s-s-s I a sudden sting in the lobe of my ear. Hey I I cry as I find 
I am caught ; the tail fly is fast in it. A slight, grey-clad woman 
holding the rod lays it carefully down and comes towards me through 
the gathering dusk. My first impulse is to snap the gut and take to 
my heels, but I am held by something less tangible but far more 
powerful than the grip of the Limerick hook in my ear. 

" I am very sorry ! '' she says in a voice that matched the evening, 
it was so quiet and soft ; “ but it was exceedingly stupid of you to 
come behind like that.” 

" I didn't think you threw such a long line ; I thought I was safe," 
I stammered. 

” Hold this,” she sa 3 rs, giving me a diminutive fly-book, out of 
which she has taken a scissors. I obey meekly. She snips the gut. 

” Have you a sharp knife ? If I strip the hook you can push it 
through ; it is lucky it isn't in the cartilage.” 

I suppose I am an awful idiot, but 1 only handed her the knife, and 
she proceeded as calmly as if stripping a hook in a man's ear were an 
everyday occurrence. Her gown is of some soft grey stuff, and her 
grey leather belt is silver clasped. Her hands are soft and cool and 
steady, but there is a rarely disturbing thrill in their gentle touch. 
The thought flashed through my mind that 1 had Just missed that, a 
woman’s voluntary tender touch, not a paid caress, all my Ufe. 

“Now you can push it through yourself. I hope it won't hurt 
much.” Taking the hook, I push it through, and a drop of blood 
follows it. “ Oh 1 ” she cries, but I assure her it is nothing, and stick 
the hook surreptitiously in my coat sleeve. Then we both laugh, and 
I look at her for the first time. She has a very white forehead, with 
little tendrils of hair blowing round it under her grey cap, her eyes are 
grey. I didn't see that then, I only saw they were steady, smiling 
eyes that matched her mouth. Such a mouth, the most maddening 
mouth a man ever longed to kiss, above a too pointed chin, soft as a 
child’s ; indeed, the whole face looks soft in the misty light. 

"lam sorry I spoilt your sport 1 ” I say. 

“ Oh, that don’t matter, it's time to stop. I got two brace, one 
a beauty.'’ 

She is winding in her line, and I look in her basket ; they are 
beauties, one two-pounder, the rest running from a half to a 
pound. 

** What fly ? ” 
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" Yellow dun took that one, but your assailant was a |»rtridge 
sfrider.*’ 

I sling her basket over my shoulder ; she takes it as a matter of 
coarse, and we retrace our steps. I feel curiously happy as we walk 
towards the road ; there is a novel delight in her nearness ; the feel 
of woman works subtly and strangely in me ; the rustle of her skirt 
as it brushes the black-heads in the meadow-grass, and the delicate 
perfume, partly violets, partly herself, that comes to me with each of 
her movements is a rare pleasure. I am hardly surprised when she 
turns into the garden of the inn, I think I knew from the first that she 
would. 

" Better bathe that ear of yours, and put a few drops of carbolic 
in the water." She takes the basket as she says it, and goes into the 
kitchen. I hurry over this and go into the little sitting-room. There 
is a tray with a glass of milk and some oaten cakes upon the table. 
I am too disturbed to sit down ; I stand at the window and watch the 
bats flitter in the gathering moonlight, and listen with quivering nerves 
for her step— perhaps she will send for the tray, and not come after 
all. What a fool I am to be disturbed by a grey-clad witch with a 
tantalising mouth I That comes of loafing about doing nothing. I 
mentally dam the old fool who saved her money instead of spending it. 
Why the devil should 1 be bothered ? I don't want it anyhow. She 
comes in as I fume, and I forget everything at her entrance. I push 
the arm-chair towards the table, and she sinks quietly into it, pulling 
the tray nearer. She has a wedding ring on, but somehow it never 
strikes me to wonder if she is married or a widow or who she may be. 
I am content to watch her break her biscuits. She has the prettiest 
hands, and a trick of separating her last fingers when she takes hold of 
anything. They remind me of white orchids I saw somewhere. She 
led me to talk ; about Africa, I tliink. I liked to watch her eyes glow 
deeply in the shadow and then catch light as she bent forward to say 
something in her quick responsive way. 

" Long ago when I was a girl," she said once. 

" Long ago ? " I echo incredulously, " surely not ? " , 

" Ah, but yes, you haven't seen me in the daylight," with a soft 
little laugh. " Do you know what the gipsies say ? ' Never judge a 
woman or a ribbon by candle-light.' 'They might have said moonlight 
equally welL" 

She rises as she speaks, and 1 feel an overpowering wish to have 
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her put out her hand. But she does not, she only takes the work* 
basket and a book, and says good-night with an inclination of her 
little head. 

I go over and stand next her chair ; I don’t like to sit in it, but 
I like to put my hand where her head leant, and fancy, if she were 
there, how she would look up. 

I woke next morning with a curious sense of pleasurable excitement. 
I whistled from very lightness of heart as I dressed. When I got down 
I found the landlady clearing away her breakfast things. I felt dis- 
appointed and resolved to be down earlier in future. I didn’t feel 
inclined to try the minnow. I put them in a tub in the yard and tried 
to read and listen for her step. I dined alone. The day dragged 
terribly. 1 did not like to ask about her, I had a notion she might 
not like it. I spent the evening on the river. I might have filled a 
good basket, but I let the beggars rest. After all, I had caught fish 
enough to stock all the rivers in Great Britain. There are other things 
than trout in the world. 1 sit and ^oke a pipe where she caught me 
last night. If I half close my eyes I can see hers, and her mouth in 
the smoke. That is one of the curious charms of baccy, it helps to 
repr 9 duce brain pictures. After a bit I think ’’ perhaps she has left.” 
I get quite feverish at the thought and hasten back. I must ask. I 
look up at the window as I pass ; there is surely a gleam of white. I 
throw down my traps and hasten up. She is leaning with her arms on 
the window-ledge staring out into the gloom. I could swear I caught 
a suppressed sob as I entered. I cough, and she turns quickly and 
bows slightly. A bonnet and gloves arid lace affair and a lot of 
papers are lying on the table. I am awfully afraid she is going. 
I say : 

’* Please don’t let me drive you away, it is so early yet. I half 
expected to see you on the river.” 

” Nothing so pleasant ; I have been up in town (the teats have 
certainly got into her voice) all day ; it was so hot and dusty, I am 
tired out.” 

The little servant brings in the lamp and a tray with a bottle of 
lemonade. 

” Mistress hasn’t any lemons, 'm, will this do ? ” 

Yes,” she says wearily, ^e is shading her eyes with her hands ; 
anything, I am fearfully thirsty.” 

” Let me concoct you a drink instead- 1 have lemons and ioe and 
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things. My man sent me down supplies to-day ; I leave him in town. 
I am rather a dab at drinks ; learnt it from the Yankees ; about the 
only thing I did learn from them I care to remember. Susan 1 ** The 
little maid hdps me to get the materials, and she watches me quietly. 
When 1 give it to her she takes it with a smile (she has been crying). 
That is an ample thank-you. She looks quite old. Something more 
than tiredness called up those lines in her face. 

• •••••«• 

Well, ten days passed, sometimes we met at breakfast, sometimes 
at supper, sometimes we fished together or sat in the straggling orchard 
and talked ; she neither avoided me nor sought me. She is the most 
charming mixture of child and woman I ever met. She is a dual 
creature. Now I never met that in a man. When she is here without 
getting a letter in the morning or going to town, she seems like a girl. 
She runs about in her grey gown and little cap, and laughs and seems 
to throw off all thought like an irresponsible child. She is eager to 
fish, or pick gooseberries and eat them daintily, or sit under the trees 
and talk. But when she goes to town — 1 notice she always goes when 
she gets a lawyer's letter, there is no mistaking the envelope — she comes 
home tired and haggard-looking, an old woman of thirty-fiv^ 1 
wonder why. It takes her, even with her elasticity of temperament, 
nearly a day to get young again. I hate her to go to town ; it is 
extraordinary how I miss her ; I can't recall, when she is absent, her 
saying anything very wonderful, but she converses all the time. She 
has a gracious way of filling the place with herself, there is an entertain- 
ing qv^ty in her very presence. We had one rainy afternoon ; she 
tied me some flies (I shan't use any of them) ; 1 watched the lights in 
her hair as she moved, it is quite golden in some places, and she has a 
tiny mole near her left ear and another on her left wrist. On the 
eleventh day she got a letter but she, didn't go to town, she stayed up 
in her room all day ; twenty times I felt inclined to send her a line, 
but I had no excuse. I heard the landlady say as I passed the kitchen 
window : " Poor dear I I'm sorry to lose her 1 " Lose her ? I should 
think not. It has come to this with me that I don't care to face any 
future without her ; and yet I know nothing about her, not even if she 
is a free woman. I shall find that out the next time I see her. In 
the evening I catch a glimpse of her gown in the orchard and I follow 
her. We sit down near the river. Her left hand is lying gloveless 
next roe in the grass. 
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“ Do you think from what you have seen of me, that I would ask 
a question out of any mere impertinent curiosity ? ” 

She starts — " No, I do not.” 

I take up her hand and touch the ring. " Tell me, does this bind 
you to any one ? ” 

1 am conscious of a buzzing in my ears and a dancing blurr of water 
and sky and trees as I wait (it seems to me an hour) for her reply. 1 
felt the same sensation once before, when I got drawn into some rapids 
and had an awfully narrow shave, but of that another time. 

The voice is shaking. 

” 1 am not legally bound to any one, at least ; but why do }mu 
ask ? ” She looks me square in the face as she speaks, with a touch of 
haughtiness I never saw in her before. 

Perhaps the great relief I feel, the sense of Joy at knowing she is 
free, speaks out of my face, for hers flushes and she drops her eyes, her 
lips tremble. I don't look at her again, but I can see her all the same. 
After a while she says : 

” I half intended to tell you something about myself this evening, 
now 1 must. Let us go in. I shall come down to the sitting-room after 
your supper." She takes a long look at the river and the inn, as if 
fixing the place in her memory ; it strikes me with a chill that there 
is a good-bye in her gaze. Her eyes rest on me a moment as they come 
back, there is a sad look in their grey clearness. She swings her little 
grey gloves in her hand as we walk back. I can hear her walking up 
and down overhead ; how tired she will be, and how slowly the time 
goes. I am standing at one side of the window when she enters ; she 
stands at the other, leaning her head against the shutter with her hands 
clasped before her. I can hear my own heart beating, and, I fancy, 
hers through the stillness. The suspense is fearful. At length she says ; 

” You have been a long time out of England ; yon don’t read the 
papers ? ” 

“ No.” A pause. I believe my heart is beating inside my head. 

” You asked me if I was a free woman. I don’t pretend to mis- 
understand why you asked me. I am not a beautiful woman, I never 
was. But there must be something about me, there is in some women, 
• essential femininity ' perhaps, that app>eals to all men. What I read 
m your eyes I have seen in many men’s before, but, before God, 1 never 
tried to rouse it. To-day (with a sob) I can say I am free, yesterday 
morning I could not. Yesterday my husband gained his case and 
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divorced me 1 ' She closes her eyes and draws in her under-lip to stop 
its quivering. I want to take her in my arms, but I am afraid to. 

“ 1 did not ask you any more than if you were free I ” 

" No, but I am afraid you don't quite take in the meaning. I did 
not divorce my husband, he divorced me, he got a decree nisi ; do you 
understand now ? (she is speaking with difficulty) do you know what 
that implies ? " 

I can’t stand her face any longer. I take her hands, they are icy 
cold, and hold them tightly. 

" Yes, I know what it implies, that is, I know the legal and social 
conclusion to be drawn from it — ^if that is wliat you mean. But I 
never asked you for that information. I have nothing to do with your 
past. You did not exist for me before the day we met on the river. 
I take you from that day and I ask you to marry me." 

I feel her tremble and her hands get suddenly warm. She turns 
her head and looks at me long and searchingly, then she says : 

'* Sit down, I want to say something I " 

I obey, and she comes and stands next the chair. I can't help it, 
I reach up my arm, but she puts it gently down. 

" No, you must listen without touching me, I shall go back to 
the window. 1 don't want to influence you a bit by any personal 
magnetism I possess. I want you to listen — I have told you he 
divorced me ; the co-respondent was an old friend, a friend of my 
childhood, of my girlhood. He died Just after the first application 
was made, luckily for me. He would have considered my honour 
before my happiness. I did not defend the case, it wasn't likely — ah, 
if you knew all ? He proved his case ; given clever counsel, willing 
witnesses to whom you make it worth while, and no defence, divorce 
is always attainable even in England. But remember : I figure as an 
adulteress in every English-speaking paper. If you buy last week's 
evening papers— do you remember the day I was in town ? ” — I nod— 
" you will see a sketch of me in that day's ; some one, perhaps he, must 
have given it ; it was from an old photograph. I bought one at 
Victoria as I came out ; it is funny (with an hysterical laugh) to buy 
a caricature of one’s own poor face at a news-stall. Yet in spite of 
that 1 have fdt glad. The point for you b that I made no defence to 
the world, and (with a lifting of her head) I will make no apology, no 
explanation, no denial to you, now or ever. I am very desolate and 
yoox attention came very warm to me, but I don't love you. Perhaps 
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I coiild leam to (with a rush of colour), for what you have said to-night, 
and it is because of that 1 tell you to weigh what this means. Later, 
when your care for me will grow into habit, you may chafe at my past. 
It is from that I would save you.” 

I hold out my hands, and she comes and puts them aside and takes 
me by the beard and turns up my face and scans it earnestly. She 
must have been deceived a good deal. I let her do as she pleases, it 
is the wisest way with women, and it is good to have her touch me in 
that way. She seems satisfied. She stands leaning against the arm 
of the chair and says : 

” I must leam first to think of myself as a free woman again ; it 
almost seems wrong to-day to talk like this ; can you understand that 
feeling ? ” 

I nod assent. 

" Next time I must be sure, and you must be sure.” She la 3 rs her 
fingers on my mouth as I am about to protest. ” S-sh I You shall have 
a year to think. If you repeat then what you have said to-day, I shall 
give you your answer. You must not try to find me. I have money. 
If I am living, I will come here to you. If I am dead you will be told 
of it. In the year between I shall look upon myself as belonging to 
you, and render an account if you wish of every hour. You will not 
be influenced by me in any way, and you will be able to reason it out 
calmly. If you think better of it, don't come.” 

I feel there wovJd be no use trying to move her, I simply kiss her 
bands and say : 

” As you will, dear woman, I shall be here.” 

We don’t say any more ; she ats down on a footstool with her 
bead against my knee, and I ]ust smooth it. When the clocks strike 
ten through the house, she rises and I stand up. I see that she has 
been cr 3 ing quietly, poor lonely little soul. I lift her ofi her feet and 
kiss her, and stammer out my sorrow at losing her, and she is gone. 
Next morning the little maid brought me an envelope from the lady, 
who left by the first train. It held a little grey glove ; that is why I 
cany it always, and why I haunt the inn and never leave it for longer 
than a week ; why 1 sit and dream in the old chair that has a ghost of 
her presence always ; dream of the spring to come with the May-fly on 
the wing, and the young summer when midges dance, and the trout 
are growing fastidious ; when she will come to me across the meadow 
grass, through the silver haze, as she did before ; come with her grey 
eyes shining to exchange herself for her little grey glove. 
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THE FREEDOM OF THE BIACK-FACED 

RAM 

O N the top of Ringwaak Hill the black-faced ram stood 
motionless, looking off with mild, yellow eyes across the 
wooded level, across the scattered farmstead^ of the settle- 
ment, and across the bright, retreating spirals of the distant river, 
to that streak of scarlet light on the horizon which indicated the 
beginning of sunrise. A few paces below him, half-hidden by a grey 
stump, a green juniper bush, and a mossy brown hillock, lay a white 
ewe with a lamb at her side. The ewe's jaws moved leisurely, as she 
chewed her cud and gazed up with comfortable confidence at the 
sturdy figure of the ram silhouetted against the brightening sky. 

sunrise was the breaking of the black-faced ram's first day 
in the wilderness. Never before had he stood on an open hill-top 
and watched the light spread magically over a wide, wild landscape. 
Up to the morning of the previous day, his three years of life had been 
passed in protected, green-hedged valley pastures, amid tilled fields 
and well-stocked bams, beside a lilied water. Tliis rugged, lonely, 
wide-visioned world into which fortune had so unexpectedly projected 
him, filled him with wonder. Yet he felt strangely at ease therein. 
The hedged pastures had never quite suited him ; but here, at length, 
in the great spaces, he felt at home. The fact was that, aUke in char- 
acter and in outward appearance, he was a reversion to far-off ancestors. 
He was the product of a freak of heredity. 

In the fat-soiled valley-lands, some fifteen miles back of Ringwaak 
Hill, the farmers had a heavy, long-woolled, hornless strain of sheep, 
mainly of the Locester breed, which bad been crossed, years back, 
by an imported Scotch ram of one of the homed, courageous, upland, 
black-faced varieties. The efiect of this hardy cross had apparently 
all been bred mit, save for an added stamina in the resulting stock, 
whidi was uniformly white and hornless. When, therefore, a lamb 
was bora with a bls^k face and blackish-grey legs, it was cherished 
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as a curiosity ; and when, in time, it developed a splendid pair of horns, 
it became the handsomest ram in all the valley, and a source of great 
pride to its owner. But when black-faced lambs began to grow 
common in the hornless and immaculate flocks, the feelings of the 
valley folks changed, and word went around that the strain of the 
white-faced must be kept pure. Then it was decreed that the great 
homed ram should no longer sire the flocks, but be hurried to the 
doom of his kind and go to the shambles. 

Just at this time, however, a yoimg farmer from the backwoods 
settlement over behind Ringwaak chanced to visit the valley. The 
rtieep of his settlement were not only hornless, but small and light- 
woolled as well, and the splendid, homed ram took his fancy. Here 
was a chance to improve his breed. He bought the ram for what he 
was worth to the butcher, and proudly led him away, over the hills 
and through the great woods, toward the settlement on the other 
side of Ringwaak. 

The backwoodsman knew right well that a flock of sheep may be 
driven, but that a single sheep must be led ; so he held his new posses- 
sion securely by a piece of stout rope about ten feet long. For an 
hour or two the ram followed with an exemplary docility quite foreign 
to his independent spirit. He was subdued by the novelty of his 
surroundings — the hillocky, sloping pastures, and the shadowy 
solemnity of the forest. Moreover, he perceived, in his dim way, a 
kind of mastery in this heavy-booted, homespun-clad, tobacco-chewing, 
grave-eyed man from the backwoods, and for a long time he felt none 
of his usual pugnacity. But by and by the craving for freedom began 
to stir in his breast, and the blood of his hill-roving ancestors thrilled 
toward the wild pastures. The glances which, from time to time, 
he cast upon the backwoodsman at the other end of the rope became 
wary, calculating, and hostile. This stalwart form, striding before 
him, was the one barrier between himself and freedom. Freedom was 
a thing of which he knew, indeed, nothing — a thing which, to most 
of his kind, would have seemed terrifying rather than alluring. But 
to him, with that inherited wildness stirring in his blood, it seemed 
the thing to be craved before all else. 

Presently they came to a httle cold spring, bubbling up beside the 
road and tinkling over the steep bank. The road at this point ran 
along a hillside, and the slope below the road was clothed with blue- 
berry and other dense shrubs. The backwoodsman was hot and 
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thirsty. Flinging aside his battered hat, he dropped down on his 
hands and knees beside the spring and touched his lips to the water. 

In this position, still holding the rope in a firm grasp, he had his 
back to the ram. Moreover, he no longer looked either formidable 
or commanding. The ram saw his chance. A curious change came 
over his mild, yellow eyes. They remained yellow, indeed, but became 
cold, sinister, and almost cruel in their expression. 

The backwoodsman, as he drank, held a tight grip on the rope. 
The ram settled back slightly, till the rope was almost taut. Then he 
launched himself forward. His movement was straight and swift, 
as if he had been propelled by a gigantic spring. His massive, broad- 
homed forehead struck the stooping man with terrific force. 

With a grunt of pain and amazement, the man shot sprawling 
over the bank, and landed, half-stunned, in a clump of blueberry 
bushes. Dazed and furious, he picked himself up, passed a heavy hand 
across his scratched, smarting face, and turned to see the ram dis- 
appearing among the thickets above the road. His disappointment 
so overcame his wrath that he forgot to exercise his vigorous back- 
woods vocabulary, and resumed his homeward way with his head full 
of plans for the recapture of his prize. 

The ram, meanwhile, trailing the length of rope behind him, was 
galloping madly through the woods. He was intoxicated with his 
freedom. These rough, wild, lonely places seemed to him his home. 
With all his love for the wilderness, the instinct which had led him 
to it was altogether faulty and incomplete. It supplied him with none 
of the needful forest lore. He had no idea of caution. He had no 
inkling of fear. He had no conception of the enemies that might lurk 
in thicket or hollow. He went crashing ahead as if the green world 
belonged to him, and cared not who might hear the brave sound of 
his going. Now and then he stepped on the rope, and stumbled ; 
but that was a small matter. 

Through dark strips of forest, over rocky, tangled spaces, across 
slopes burnt barren, his progress was always upward, until, having 
traversed several swampy vales and shadowy ravines, toward evening 
he came out upon the empty summit of Ringwaak. On the topmost 
hiiltvrir he took his stand proudly, his massive head and broad, curled 
horns in splendid relief against the amber sky. 

As he stood, surveying his new realm, a low bleat came to him 
from a sheltered hollow close by, and, looking down, he saw a small 
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white ewe with a new-bom lamb nursmg under her flank. Here was 
his new realm peopled at once. Here were followers of his own kind. 
He stepped briskly down from his hillock and gradoudy accepted the 
homage of the ewe, who snuggled up against him as if afraid at the 
loneliness and the coming on of night. All night he slept beside the 
mother and her young, in the sheltered hollow, and kept no watch 
because he feared no foe. But the ewe kept watch, knowing well 
what perils might steal upon them in the dark. 

As it chanced, however, no midnight prowler virited the summit 
of Ringwaak Hill, and the first of dawn found the great ram again 
at his post of observation. It is possible that he had another motive 
besides his interest in his new, wonderful world. He may have expected 
the woodsman to follow and attempt his recapture, and resolved not 
to be taken unawares. Whatever his motive, he kept his post till 
the sim was high above the horizon, and the dew-wet woods gleamed 
as if sown with Jewels. Then he came down and began to feed with 
the ewe, cropping the short, thin grass with quick bites and finding it 
far more sweet than the heavy growths of his old pasture. 

Late in the morning, when pasturing was over for the time, the 
ram and the little ewe lay down in the shade of a steep rock, comfort- 
ably chewing their cud, while the lamb slept at its mother’s side. 
The ram, deeply contented, did not observe two grey-brown, stealthy 
forms creeping along the slope, from bush to rock, and from stump 
to hillock. But the ewe, ever on the watch, presently caught sight 
of them, and sprang to her feet with a snort of terror. She knew 
well enough what a l3mx was. Yet for all her terror she had no thought 
of flight. Her lamb was too young to flee, and tiie would stay by it 
in face of any fate. 

The ram got up more slowly, turned his head, and eyed the stealthy 
strangers with grave curiosity. Curiosity, however, changed into 
hostility as he saw by the ewe's perturbation that the strangers were 
foes ; and a sinister glitter came into the great gold eyes which shone 
so brilliantly from his black face. 

Seeing themselves discovered, the two lynxes threw aside thrir 
cunning and rushed ravenously upon what they counted easy prqr. 
They knew something of the timorous hearts of sheep, and had littie 
expectation of resistance. But being, first of all, hungry rather than 
angry, they preferred what seemed easiest to get. It was upon the 
lamb and the ewe that they sprang, ignoring the ram contemptuously. 
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One thing whidi they had not reckoned with, however, was the 
temper of the ewe. Before one fierce claw could reach her lamb, 
she had butted the assailant so fiercely in the flank that he forgot 
his purpose and turned with a snarl of rage to rend her. Meanwhile 
the other l3mx, springing for her neck, had experienced the unexpected. 
He had been met by the lightning diarge of the ram, fair in the ribs, 
and hurled sprawling into a brittle, pointed tangle of dead limbs 
sticking up from the trunk of a fallen tree. 

Having delivered this most effective blow, the ram stepped back 
a pace or two, mincing on his slender feet, and prepared to repeat it. 
The l3nix was struggling frantically among the branches, which stuck 
into him and tore his fine fur. Just in time to escape the second 
assault he got free — but free not for fight but for flight. One tremend- 
ous, wildly contorted leap landed him on the other side of the dead 
tree ; and, thoroughly cowed, he scurried away down the hill-side. 

The ram at once turned his attention to the ewe and her antagonist. 
But the second lynx, who had not found his task so simple as he had 
expected it to be, had no stomach left for one more difficult. The ewe 
was bleeding about the head, and would, of course, if she had been 
left to fight it out, have been worsted in a very short time. But the 
enemy, had felt the weight of her blows upon his ribs, and had learned 
his lesson. For just a fraction of a second he turned, and defied the 
ram with a screeching snarl. But when that homed, black, battering 
head pitched forward at him he bounded aside like a furry grey ball 
and dambered to the top of the rock. Here he crouched for some 
mmnents, snarling vidoudy, his tufted ears set back against liis neck, 
and his stump of a tail twitching with rage, while the ram minced to 
and fro beneath him, stamping defiance with his dainty hoofs. All 
at once the big cat doubled upon itsdf> slipped down the other side of 
the rock, and went gliding away through the stumps and hillocks like 
a grey shadow ; and the ram, perhaps to conceal his elation, fell to 
grazing as if nothing out of the ordinaiy had happened. The ewe, on 
the other hand, seeing the danger so well past, took no thought of her 
tom face, but set herself to comfort and reassure the trembling lamb. 

Aftm: this , through the slqw, bright hours while the sun swung 
hotly over Ringwaak, the ram and his little family were undisturbed. 
An eagle, wheeling, wheeling, wheeling in the deptlu of the blue, looked 
down and noted the lamb. But he had no thought of attacking so 
well guarded a prey. The eagle had a wider outlook than others of 
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the wild kindred, and he knew from of old many matters which the 
lynxes of Ringwaak had never learned till that day. 

There were other visitors that came and glanced at the little family 
during the quiet content of their cud-chewing. A weasel ran restlessly 
over a hillock and peered down upon them with hard, bright eyes. 
The big ram, with his black face and huge, curling horns, was a novd 
phenomenon, and the weasel disappeared behind the hillock, only to 
appear again much nearer, around a clump of weeds. His curiosity 
was mingled with malicious contempt, till the ram chanced to rise 
and shake his head. Then the weasel saw the rope that wriggled from 
the ram’s neck. Was it some new and terrible kind of snake ? The 
weasel respected snakes when they were large and active ; so he forgot 
his curiosity and slipped away from the dangerous neighbourhood. 

The alarm of the weasel, however, was nothing to that of the 
wood-mice. Wliile the ram was lying down they came out of their 
secret holes and played about securely, seeming to realise that the 
big animal's presence was a safeguard to them. But when he moved, 
and they saw the rope trail sinuously behind him through the scanty 
grass, they were almost paral3rsed with panic. Such a snake as that 
would require all the wood-mice on Ringwaak to assuage his appetite. 
They fairly fell backward into their burrows, where they crouched 
quivering in the darkest recesses, not daring to show their noses again 
for hours. 

Neither weasel nor wood-mice, nor the chickadees which came to 
eye him saucily, seemed to the big ram worth a moment's attention. 
But when a porcupine, his quills rattling and biistling till he looked 
as big around as a half-bushel basket, strolled aimlessly by, the ram 
was interested and rose to his feet. The little, deep-set eyes of the 
porcupine passed over him with supremest indifference, and thdr 
owner began to gnaw at the bark of a hemlock sapling which grew 
at one side of the rock. To this gnawing he devoted his whole attention, 
with an eagerness that would have led one to think he was hungry 
— as, indeed, he was, not having had a full meal for nearly half an 
hour. The porcupine, of all nature’s children, is the best provided 
for, having the food he loves lying about him at all seasons. Yet he 
is for ever eating, as if famine were in ambush for him just over the 
next hillock. 

Sedng the high indifierence of this small, bristling stranger, the 
ram stepped up and was just about to sniff at him inquiringly. Had 
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he done so, the result would have been disastrous. He would have 
got a slap in the face from the porcupine’s active and armed tail ; and 
his face would have straightway been transformed into a sort of 
angui^ed pincushion, stuck full of piercing, finely barbed quills. 
He would have paid dear for hit ignorance of wo^craft — ^perhaps 
with the loss of an eye, or even with starvation from a quill working 
through into his gullet. But fortunately for him the ewe understood 
the peculiarities of porcupines. Just in time slie noted his danger, 
and rudely butted him aside. He turned upon her in a fume of amazed 
indignation ; but in some way she made him understand that the 
porcupine was above all law, and not to be trifled with even by the 
lords of the wilderness. Very sulkily he lay down again, and the 
porcuinne went on chiselling hemlock bark, serenely unconscious of 
the anger in the inscrutable yellow eyes that watched him from the 
ram's black face. 

When the shadows grew long and luminous, toward evening, the 
ram, following some unexplained instinct, again mounted the topmost 
point of Ringwaak, and stood like a statue gazing over the vast, 
warm-coloured solitude of his new domain. His yellow eyes were 
placid with a great content. A little below him, the white lamb 
wobbling on weak legs at her side, the ewe piistured confidently, secure 
in the proved prowess of her protector. As the sun dropped below 
the far-off western rim of the forest, it seemed as if one wide wave of 
lucent rose-violet on a sudden flooded the world. Everything on 
Ringwaak — the ram’s white fleece, the grey, bleached stumps, the 
brown hillocks, the green hollows and juniper clumps and poplar 
saplings — took on a palpitating aerial stain. Here and there in the 
distance the coils of the river gleamed clear gold ; and overhead, in 
the hollow amber-and-lilac arch of sky, the high-wandering night- 
hawks swooped with the sweet twang' of smitten strings. 

Down at the foot of the northern slope of Ringwaak lay a dense 
cedar swamp. Presently, out from the green fringe of the cedars, a 
bear thrust his head and cast a crafty glance about the open. Seeing 
the ram on the hill-top and the ewe with her lamb feeding near by, he 
sank back noiselessly into the cover of the cedars, and stole around 
toward the darkening eastern slope, where a succession of shrubby 
copses ran nearly to the top of the hill. 

The bear was rank, rusty-coated, old, and hungry ; and he loved 
sbe^. He was an adapt in stalking this sweet-fleshed, timorous 
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quarry, and breaking its neck mth a well-directed blow as it dashed 
past him in a panic. Emerging from the swamp, he crept up the hill, 
taking cunning advantage of every bush, stump, and boulder. For 
all his awkward-looking bulk, he moved as lightly as a cat, making 
himself small, and twisting and flattening and effacing himself ; and 
never a twig was allowed to snap, or a stone to clatter, under his broad, 
unerring feet. 

About this time it chanced that the backwoodsman, who had been 
out nearly all day hunting for his lost prize, approached the edge of 
the forest at the other side of Ringwaak — and saw the figure of the 
ram against the sky. Then, seeing also the ewe with the lamb beside 
her, he knew that the game was his. 

Below the top of the hill there was not a scrap of cover for a distance 
of perhaps twenty paces. The bear crept to the very last bush, the 
ram being occupied with the world at a distance, and the ewe busy 
at her pasturing. Behind the bush — a thick, spreading juniper — the > 
bear crouched motionless for some seconds, his little red eyes aglow, 
and his jaws beginning to slaver with eagerness. Then selecting the 
unconscious ewe, because he knew she was not likely to desert the 
lamb, he rushed upon his intended victim. 

The ewe, as it chanced, was about thirty-five or forty feet distant 
from the enemy, as he lunged out, black and appalling, from behind 
the juniper. At the same time the ram was not more than twenty 
or twenty-five feet distant, straight above the lamb, in a direction 
at right angles to the path of the bear. The ewe looked up with a 
startled bleat, wheeled, sprang nimbly before the lamb, and faced her 
doom dauntlessly, with lowered bead. 

The ram's mild gaze changed in a flash to one of cold, yellow 
savagery at the sight of the great black beast invading his kingdom. 
Down went his conquering head. For just a fraction of a second his 
sturdy body sagged back, as if he were about to sit down. This, so 
to speak, vras the bending of the bow. Then he launched himself 
straight down the slope, all his strength, his weight, and the force of 
gravity combining to drive home that mighty stroke. 

The bear had never, in all his experience with sheep, encountered 
one whose resistance was worth taking into account. The defiance 
of the ewe was lets than nothing to him. But as he saw, fnxn the 
comer of his 63%, the huge bulk plunging down upon him, he hesitated, 
and half turned, with great paw upraised for a fuiwhing blow. 
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He turned not quite in time, however, and his defmce was not 
quite strenuous enough for the emergency. He struck like l^fhtning, 
as a bear always can, but just before the stroke could find its mark 
the ram's armed forehead crashed into his ribs. The blow, catching 
him as it did, was irresistible. His daws tore oB a patch of wod and 
skin, and ploughed red furrows across the ram's !^oulder — ^but the 
next instant he was sprawling, his breath jarred from his lungs, against 
a stump some ten feet down the slope. 

As the bear struggled to his feet, furious but half-daimted with 
ameizement, the ram danced backward a pace or two on his nimble 
feet, as if showing off, and then delivered his second charge. The 
bewildered bear was again caught unready, irresolute as to whether 
he should fight or flee ; and again he was knocked headlong, a yard 
or two further down the slope. His was not the dauntless spirit that 
most of his kindred would have shown in such a case, and he would 
willingly have made his escape at once if he had seen his way quite 
clear to do so. But at this moment, wliile he hesitated, he heard a 
man's voice shouting loudly, and saw the tall backwoodsman running 
toward him up the hill. This sight turned his alarm into a blind panic. 
His feet seemed to acquire wings as he tore madly away among the 
thickets. When he was hidden by the leafage, his path could still 
be followed by the crashing of dry branches and the clattering of 
loosened stones. 

The woodsman had seen the whole incident, and was wild with 
enthusiasm over the prowess of his prize. Bears had been the most 
dreaded scourge of the settlement sheep-farmers, but now, as he 
proudly said to himself, he had a ram that could '' lick a b’ar silly 1 " 
He bore no grudge on account of his discomfiture that morning beside 
the spring, but rather thought of it with appreciation as a further 
evidence of his favourite’s cunning and prowess ; and he foresaw, 
with a chuckle, that there were painful surprises in store for the bears 
of the Ringwaak range. He had made a wise purchase indeed when 
he saved that splendid beast from the butcher. 

Hearing the man's voice, the ram had halted in dismay just when 
he was about to charge the bear a third time. He bad no mind to go 
again into captivity. But, on the other hand, for all his lordliness 
of spirit, be felt that the man was his master. At first he lowered his 
head threateningly, as if about to attack ; but when the backwoods- 
man shouted at him there was an authority in those tones which he 
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could not withstand, and he sullenly drew aside. With a good-natured 
laugh, the man picked the lamb up in his arms, whereupon the mother 
stepped timidly to his side, evidently having no fear. The man 
rubl^ her nose kindly, and stroked her ears, and gave her something 
from his pocket which she ate greedily ; and, as the ram looked on, 
the anger gradually faded out from his yellow eyes. At length the 
man turned and walked slowly down the hill, carrying the lamb. The 
ewe followed, crowding as close to him as she could, and stumbling 
as she went because her eyes were fixed upon her little one. 

The ram hesitated. He looked at the hillside, the woods, and the 
sky beginning to grow chill with the onrush of twilight. Then he 
looked at the retreating figures. Suddenly he saw his world growing 
empty and desolate. With an anxious bleat he trotted after the ewe, 
and took his docile place a few feet behind the man’s heels. The man 
glanced over his shoulders, and a smile of pleasure softened his rugged 
face. In a few moments the little procession disappeared in the woods, 
moving toward the settlement, and Ringwaak Hill was left solitary 
in the dusk, with the lonely notes of the night-hawks twanging over it. 
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THE PILOT AT SWAN GREEK 

C ATTLEMEN of the Swan Creek country still speak of the winter 
of the big blizzard. For three days it raged over the hills 
and down the coolies, sweeping clean before it cattle and horses 
by the hundred to destruction. It was that blizzard that piled up 
more than a hundred and fifty of the XL cattle over the cut bank 
at the bend of the Little Porcupine ; and there they were found a 
ghastly mass, after the first Chinook had licked up the snow banks. 
Not for the loss of cattle do I remember it, but for a loss that cut deep 
into my heart. 

How well I remember the springlike airs of that bright December 
morning. A warm Chinook blew gently down through the hazy 
hills from the purple mountains at the horizon, and over all the 
sky arched a cloudless blue. We were sitting, the Pilot and I, 
with the door of our shack wide open to the sunny air, when Bill 
rode up. 

“ Fine spring day,” said the Pilot. 

” Too spring for me,” answered Bill, with an ominous glance at 
the sky. 

” You're pretty hard to please. Bill,” said the Pilot, ” I could stand 
about six weeks of this.” 

” Wall, you won't get six hours of it." 

" Six hours ? Why not ? ” 

" Wall, if I kin read signs, there's, the tallest kind of a blizzard 
followin' up this blasted Chinook,” answered Bill. 

" How do you know ? ” said the Pilot doubtfully. 

*' Everyhow,” replied Bill, before whose experienced eye the earth 
and sky lay like an open book. " Why, look at them hills ; look at 
that mist." 

" You don't call that mist," broke in the Pilot — " that's a lovely 
haze." 

" Haze, is it ? ” drawled Bill ; " wall, 'taint the kind of haze 1 
aspire to this time o' year." Then he went on, " No I before you're 
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six hours older you’ll see a blizzard that'll blow till you can't see your 
feet. Coming past the canon trail — by the way, the cdd man up ^ere 
is laid up rather — ^{ust along by the upper trail there, you Imow, I 
seen some deer makin* fer the blufis. The cattle are dreadful oneasy, 
bunchin' and sniffin'. Oh, you Just bet your gold dust there ain’t 
no slouch of a blizzard a-hustlin’ on the back of that there lovdy 
haze.” 

" Where are you going ? ” I asked. 

” Well, I’m goin’ to run a bunch of cattle ofi the open into a coolie, 
where they won’t be drove into next week, and where we kin find them 
without diggin’.” 

” Is the Old Timer in bed ? ” asked the Pilot. 

" Oh, jest layin’ round, you know. Nothin’ too serious, I guess,” 
replied Bill. 

” Wall, I’m off,” he continued, wheeling his broncho, " better 
make this your day at home. So long I ” and off he went at a 
lope. 

” Good-bye, Bill ; come back for supper,” sang out the Pilot after 
him. 

" You watch me,” he called back over his shoulder. 

As the morning wore on, the haze deepened over the hills, and the 
sun lost its kindly, genial look and glared at the world with an angry, 
bloodshot eye. The Chinook wind fell into a dead calm. It may 
have been that Bill’s ominous words impressed me, but it seemed that 
nature was gradually steadying herself for some tremendous shock. 
The Pilot could not settle to his work. He wandered about the 
room, looking out now at the glaring srm, and again at the distant 
purple mountains. 

” I don’t like it,” he said uneasily, ” and Gwen is alone up there 
with her sick father.” 

” Oh, he is not very ill,” I said, rather more carelessly than I felt, 
and 1 saw that he detected the false tune in my voice. 

After another restless half-hour I said, ” I shall run across to the 
Miiirs’. I promised to take dinner with them toHiay. I’ll be back 
right after.” He nodded his head, still looking anxiously at the sky, 
which was beginning to take on a crimson tint. 

I could not explain my own feeling of anxiety during the next 
hour, and as soon as I could decently leave I hurried back to my 
shack. I found the Pilot gone. On the table this note lay : — 
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" My DEAR Connor — I can't rest here ; Gwen may need help, 
and I have determined to ride up before the storm breaks to the Old 
Timer's ranch. Get Bill a bung-up supper. He will be tired and 
hungry.— Yours, The Piidt.” 

I looked out of the window. Large, soft flakes were falling out 
of a liver-coloured sky, and the wind was rising. I hurried down to 
the Stopping Place stable, and found old latour at the door looking 
anxiously op at the sky. 

" He’s near half-way dere," he said. 

" Who ? " 

" De Pilot. I tell heem he's fool for go, but he say he’s better 
be fool nor coward.” Old Latour was quite excited. ” Dat leel 
gurl, he’s fader go seeck. De Pilot say, * he go up to see heem.' I 
say, ' he no good see heem. Dis awful beeg bleezard he’s not get 
trou.’ ‘ How long he las' ? ' he say, ' Free day, mcbbe,’ I say. By 
Jeorje, he’s mad for go den. ‘ Tree day, all alone. Not moush,' he 
say, and pull down hees saddle. I mak heem tak Louis. Das good 
pony for keep de trail. He’s put hees nose into de storm. Noder 
feller he’s put hees tail. Oh dat fine pony, Louis.” 

It seemed to comfort the old man a good deal to feel that the Pilot 
was riding a pony that could put his nose into the storm and overcome 
the tendency of the native cayuse to turn tail to it. 1 was very anxious, 
in spite of old Latour’s confidence in his pony. 

“ How long has he been gone ? ” I asked. 

" 'Bout half an hour, yes, more,” he said. 

I looked at my watch ; it was three o’clock. The snow was now 
coming down in long, slanting lines, and beginning to bite. The sky 
was almost hidden, and had lost all light and colour. 

" He ought to be about the cafion’now,” 1 said, ” and then he'll 
be all right.” 

” Yes,” said the old man, " he’s all right nu£f, when he’s pass de 
upper trail. Das bad spot dere.” 

I knew the place well. The highest point on the whole way, where 
the trail to the Meredith ranch leaves the main Porcupine trail. 

” He’ll be der now, sure nuff,” continued he, pulling out his big 
silver watch from his waistband. 

” 1 hope so,” I said with all my heart, for even as I spoke 1 heard 
a strange sound, such as had never come to my ears before. It was 
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not a roar, it was too soft for that. There was a hissing, beating 
sound, as if unseen wings, great and innumerable, were sweefung 
down upon us ; an awesome heart-smiting sound. A moment more 
and the blizzard had struck. I had to fight my way step by step to 
my shack, and by the time I had gained my door the world had vanished 
from my sight behind this whirling, shimmering curtain of choking, 
blinding snow. I had hardly got my fire going when the door was 
pushed open and in came Bill. 

" Wall 1 ” he called out, " how d'ye fancy your lovdy haze now ? 
Ain’t this a sneezer ? " He looked round the room, then stared at 
me and said, " Whar’s the Pilot ? ” 

I handed him the note, saying, " I was down at Muir’s, and found 
this when I came back.” 

He heard it through slowly, and then asked, " When did he 
start ? ” 

” About half-past two, old Latour said.” 

He said no more, but took up bis leather coat which he had just 
laid off. 

" What are you going to do ? ” I asked. 

" I ain't goin’ to sit here if I know m}rself, with the Pilot some- 
whcres into this blizzard,” he answered almost savagely. " Got any 
brandy ? ” 

" A flask fuU.” 

” Roll up a pair o’ blankets, and git me half-a-dozen biscuits. 
I’m goin’ down to the stable. Kin you find your way down there ? 
Bring 'em down.” 

I felt the bitterness in his voice, and I knew he was blaming me for 
not following the Pilot at once. 

In ten minutes I was at the stable with the blankets done up in 
two rolls and the biscuits and brandy in my pocket. I found Bill 
saddling the Duke’s black broncho, Jingo, who, having been in the 
stable for two weeks, was like to knock things to pieces. Bill, how- 
ever, paid no attention to the antics, but stood up dose to him while 
he dnehed the saddle and lashed on the one blanket behind it. The 
black brute squealed and began to plunge, but Bill kept dose to him, 
tying his tongs as regardless of his antics as if he were a lamb. When 
aU was snug and taut he jerked the tie-line loose, flung the long bridle 
reins over the head of the rearing animal, then with a fierce grip he 
seized with both hands the rings of the bit, ran the horse bade out of 
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his stall, and, with a mighty wrench, hurled him clear off his feet on 
to his side. 

" Git up I " he yelled, and Jingo sprang to his feet, more surprised 
and humbled than he had ever been in his whole previous history. 
" Stand thar, will you 1 “ said Bill in a terrible voice ; and Jingo sto^ 
quite still. 

What are you going to do ? “ asked Bill, seeing me with my horse 
saddled and aU ready. 

“ Going to follow you,” I said shortly, for his words and manner 
had so stung me that I had resolved to follow him till I dropped. 

He looked at me a moment in silence, then suddenly stretching 
out his hand, he said in a husky voice : 

” Ye're all right, pard ; I take it all back,” and without a word he 
swung himself on to his saddle and rode out into the blizzard. 

The air was thick with whirling snow, the wind seemed to be 
blowing from every quarter at once. Every vestige of earth and sky 
was shut out from sight by the snow-cloud that seemed to wrap 
one's head about, filling eyes and throat and shutting off the breath. 
By what means he found and kept the trail I know not, but not once 
did Bill falter. On he pressed against and through that wall of blinding, 
choking snow. After the first quarter of a mile, during which it was 
difficult to keep him in sight. Jingo settled down into a long, easy, 
steady lope, as if he knew that serious business was in hand. Occa- 
sionally he dropped the beaten track, but a plunge or two and he was 
on the trail again. Keeping his black tail just before my pony's nose, 
I had no serious trouble in fighting my way through the blizzard. 
It is not the cold, nor the depth of the snow, nor the stress of the 
driving storm that makes the blizzard dangerous. It is its power 
to shut out the world and to utterly bewilder that strikes terror 
to the heart. Some men and some horses can make their way, 
however, without hesitation. Such a man was Bill, and such a horse 
Jingo. 

For an hour we fought along, now slowly feeling our way and then 
breaking into a lope where the lie of the ground made the trail easier 
to keep. Suddenly Bill pulled up, and, dismounting, faced Jingo 
about and gave me his reins to hold. 

” Keep 'em just as they are,” he said. " I rather think the trail 
breaks off about here into the cafion. Mind you keep 'em just so. 
1 don't want to lose my direction.” 
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Even as he spoke he passed out of sight, but in a moment or two 
he reappeared and said : 

“ It's pretty tough keepin' your bearin's when you're tiyin’ to find 
a trail. I want you to count ten and then holler and keep on till I 
come back." 

In a few minutes — ^they seemed hours — ^he came back and took his 
horse. 

" You stay here till you hear me holler," he said, and disappeared 
again. 

Soon his call came, and in a short time we were following the trail 
down into the cafion. Here the track was ea»er to find, and before 
long we were at the Old Timer’s door. 

" I guess I’ll just peek in,” said Bill in a low voice ; " there ain’t 
no occasion to make no row, case he ain’t there." 

He opened the door gently and passed in, but came out almost 
immediately. 

" The good Lord help us, he ain’t been there," he said with a kind 
of gasp. 

" You didn’t see Gwen ? " I asked. 

" No. Saw Joe. Look here, I’m goin’ back to that upper trail," 
he added. " I think p’r’aps I’d be better alone." 

" You go to thunder 1 ” I replied ; " don’t lie to me. An 5 rway, 
I’m going with you.” 

He came close up to me. 

" You’re a white man," he said earnestly, " but I ain’t cornin’ 
back till I find him, and there ain’t no need for you ’’ He paused. 

For an answer 1 turned my horse towards the gate. Bill swung 
himself up into his saddle, and in a few strides Jingo was leading me 
once more. 

" Blamed if you ain't white — clear to the bone,” he said, turning 
in his saddle towards me, and somehow his words gave me a great 
thrill of joy and put new courage into my heart. 

Back through the cafion we rode and up to the open again. 
Once more Bill found the upper trail and came hurrying back 
to me, 

" We ain’t got half a minute to spare," he said anxiously. ’* It’ll 
be dark in half an hour, and then God Almighty help us." 

We went along at what seemed to me a reckless pace. But the 
black horse never swerved from his long, steady lope. After we had 
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gone about half a mile Jingo suddenly stopped short. Before 1 could 
ask the cause. Bill was off and down in the snow exploring. 

" Guess we've struck the scent,” he called out. '* Come here.” 

There, half covered by the drifting snow, lay a sleigh overturned, 
with its load strewn about. *' Whar’s the team ? Whar'a the 
driver ? " Bill shouted to me. '* Thar’s where the Pilot is. You 
bet he’s monkeyin’ round pullin’ some fool out o’ the snow.” 

He dropped on his hands and knees, feeling all about, and finally 
vanishing into the darkening mist of blinding snow. 

" Come on i ” I heard h^ call ; and on coming up 1 found him 
with a wisp of hay in his hand. " They’ve gone down the coolie, I 
do believe. Come on 1 ” he cried. He was excited as I had never 
seen him before. He flung himself into his saddle and shouted to 
Jingo, who plunged headlong down the coolie. I followed as best I 
could, and after a few minutes’ hard work came upon Bill standing 
at his horse’s head, in the shelter of a poplar bluff. " Listen I ” he 
said, holding up his hand, and we stood listening for our lives. But 
only the hissing boom of the blizzard beat upon our ears. 

” I swear I heard something just as I — there ” He put up 

his hand again, and through the storm came the sound of a voice 
singing : 

God in the midst of her doth dwell. 

Nothing shall her remove. 

Bill dropped on his knees, and taking off his cap he sobbed out : 
“ 'Thank the good God I That’s him. It’s the Pilot.” Then he 
sprang to his feet and yelled : ” Hello t You dod-gasted fool- 
hunter, where in thunder an’ lightnin’ air you, anyway ? ” 

“ Hello, Bill 1 Here you are, old boy.” In the bluff we found 
them ; the Pilot livid with cold and n’ear the last stage of exhaustion, 
holding up a stranger as they tramped wearily the path they had 
beaten around the horses to keep themselves from freezing to death. 

” Oh, Bill,” cried the Pilot, making a brave attempt at a smile, 
“ you’re a great man ! ” 

Bill held him at arm’s length a moment, and then said solemnly : 

” Wall ! I’ve come into contack with some fools, idjits, blanked 
idjits ” — Bill had lost his grip of himself for a moment — " in my life, 
but such a blanked, conglomerated idjit it hasn’t been my pleasure 
to mix with up to this point in my career.” 
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The Pilot by this time was in fits of h 3 rsterical laughter. 
" And," continued Bill, with increased solemnity, " I cherish the 
conviction " 

" Oh, Bill," shrieked the PUot, *' for Heaven’s sake, stop 1 
You’ll kill me if you say another word.” Then Bill paused, looked 
anxiously into the Pilot’s face, and sa 3 dng, " Here I Let’s get home,’’ 
rolled a blanket round him and set him on Louis. 

" You won’t need your hands ; he’ll follow all right,’’ he said as he 
mounted Jingo. " Come on." 

’* Wait, Bill 1 ” cried the Pilot. " What about this man ? He’s 
almost played out." 

" Played out, is he ? ” snorted Bill contemptuously. " If he’s 
as strong as he smells he ought to get through. Any man that don’t 
know when to leave whisky alone shouldn’t travel without his keeper.” 

" But we can’t leave him here I " pleaded the Pilot. 

" Can’t, eh I You watch my smoke,” said Bill. " If he can’t 
follow with two horses he can’t with three.” 

" Oh, I say. Bill 1 take him along,” said the Pilot earnestly. 

” Look here I ” cried Bill impatiently, ” do you think I’m a blasted 
snow-plough ? Come on I Every second counts. He'll follow all 
right.” And so he did, and fighting our way through the storm, 
and dark, and cold now grown intense, we made the cafion, and 
soon after the Old Timer's door. 

Bill carried the Pilot in and laid him on a pile of skins before the 
fire. He was not badly frozen, but he was utterly exhausted. During 
the three days of the blizzard he lay weak and faint, nursed by Bill 
day and night. With all a mother’s tenderness in touch and tone. 
Bill waited on his every wish, breaking forth now and then in loving 
wrath upon his folly for going back after the stranger. 

” But he would have been lost. Bill,” said the Pilot gently, after 
one of Bill's outbursts. 

*' Wall, let him,” growled Bill. 

" Bill,” answered the Pilot softly ” we were lost once, you know.” 

And BUI turned and looked away and said not a word, remembering, 
I have no doubt. Him who came to seek the lost. The PUot never 
was the same again, but long after, when the first bitterness of his 
going from us was over. Bill said one day to me : “ That's how he 
got his death, seekin’ after that lost idjit. It was all blamed 
foolishness, but I guess p’r’aps that’s the best after aU.” 
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THE CRIMSON FLAG 

T alk and think as one would, The Woman was striking to 
see ; with marvellous flaxen hair and a joyous violet eye. 
She was all pulse and dash ; but she was as much less beauti- 
ful than the manager's wife as Tom liffey was as nothing beside the 
manager himself ; and one would care little to name the two women 
in the same breath if the end had been different. When The Woman 
came to Little Goshen there were others of her class there, but they 
were of a commoner sort and degree. She was the queen of a lawless 
court, though she never, from first to last, spoke to one of those others 
who were her people ; neither did she hold commerce with any of the 
ordinary miners, save Pretty Pierre — ^but he was more gambler than 
miner — and he went, when the matter was all over, and told her some 
things that stripped her soul naked before her eyes. Pierre had a 
wonderful tongue. It was only the gentlemen-diggers — and there 
were many of them at Little Goshen — who called upon her when the 
lights were low ; and then there was a good deal of mufi9ed mirth in 
the white house among the pines. The rougher miners made no 
quarrel with this, for the gentlemen-diggers were popular enough; 
they were merely sarcastic and humorous, and said thin^ which, 
coming to The Woman’s ears, made her very merry ; for she herself 
had an abundant wit, and had spent wild hours with clever men. 

She did not resent the playful insolence that sent a dozen miners 
to her house in the dead of night with a crimson flag, which they 
quietly screwed to her roof, and paint, with which they deftly put a 
wide stripe of scarlet round the comice, and another round the base- 
ment. In the morning, when she saw what had been done^ she would 
not have the paint removed nor the flag taken down ; for, she said, 
the stripes looked very well, and the other would show that she was 
always at home. 

Now, the notable thing was that Heldon, the manager, was in 
The Woman's house on the night this was done. Tom Liffey, the 
lumpish guide and trapper, saw him go in ; and, days afterwards, 
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he said to Pierre : " EHvils me own ! but this is a bad hour for Heldon's 
wife — she with a face like a princess and eyes like the fear o* God. 
Nivir a wan did I see like her, since I came out of Erin with a clatter 
of hoofs behind me and a squall on the sea before. There’s wimmin 
there wid cheeks like roses and buthermilk, and a touch that’d make 
y’r heart pound on y’r ribs ; but none that’s grander than Heldon's 
wife. To lave her for that other, standin' hip-high in her shame, is 
temptin’ the fires of Heaven, say I, that basted the sinners o' Sodom.” 

Pierre, pausing between the whiffs of a cigarette, said : " So ? 
But you know more of catching foxes in winter, and climbing moun- 
tains in summer, and the grip of the arm of an Injin girl, than of these 
things. You are young, quite young in the world, Tom Lifiey." 

“ Young I may be, with a glint o’ grey at me temples from a night 
o’ trouble bcyand in the hills ; but I’m the man, an’ the only man, 
that’s climbed to the glacier-top — God’s Playground, as they call it ; 
and nivir a dirty trick have I done to Injin girl or any other ; and be 
damned to you there I say I.” 

" Sometimes I think you are as foolish as Shon M'Gann,” compas- 
sionately replied the half-breed. ” You have almighty virtue, and 
you did that brave trick of the glacier ; but great men have fallen. 
You are not dead yet. Still, as you say, Heldon’s wife is noble to see. 
She is grave and cold, and speaks little ; but there is something in 
her which is not of the meek of the earth. Some women say nothing, 
and suffer and forgive, and take such as Heldon back to their bosoms ; 

but there are others I remember a woman — well, it is no matter, 

it was long ago ; but they two are as if bom of one mother ; and 
what comes of this will be mad play — mad play.” 

” Ov coorse his wife may not get to know of it, and ” 

” Not get to know it 1 'Tsh, you are a child ” 

" Faith, I’ll say what I think, and that in y'r face I Maybe he’ll 
tire of the handsome rip — for handsome she is, like a yellow lily growin’ 
out o* mud — and go back to his lawful wife, that believes he’s at the 
mines when he’s drinkin’ and colloguin’ wid a fly-away.” 

Pierre slowly wheeled till he had the Irishman straight in his eye. 
Then he said in a low, cutting tone : ” I suppose your heart aches for 
the beautiful lady, eh ? ” Here he screwed his slight forefinger into 
Tom’s breast ; then he added sharply : " By the holy Heaven, but 
you make me angry I You talk too much. Such men get into trouble. 
And keep down the riot of that sympathy of yours, Tom Liflfey, or 
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jjlijiiihl tvalk on the edge of knives one day. And now take an inch 
of whisky and ease your anxious soul. Voild ! " After a mcxnent 
he added : “ Women work these things out for themselves." 

Then the two left the hut, and amiably strolled together to the 
centre of the village, where they parted. 

It was 2 LS Pierre had said : the woman would work the thing out 
for herself. Later that evening Heldon's wife stood cloaked and 
veiled in the shadows of the pines, facing the house with The Crimson 
Flag. Her eyes shifted ever from the door to the flag, which was 
stirred by the light breeze. Once or twice she shivered as with cold, 
but instantly she stilled again, and watched. It was midnight. Here 
and there beyond in the village a light showed, and straggling voices 
floated faintly towards her. For a long time no sound came from 
the house. But at last she heard a laugh. At that she drew some- 
thing from her pocket, and held it firmly in her hand. Once she 
turned and looked at another house far up on the hill where lights 
were burning. It was Heldon's house — her home. A sharp sound 
as of anguish and anger escaped her ; then she fastened her eyes on 
the door in front of her. 

At that moment Tom Liffey was standing with his hands on bis 
hips looking at Heldon’s home on the hill ; and he said some rumbliiig 
words, then strode down on the road, and suddenly paused near the 
wife. He did not see her. He faced the door at which she was looking, 
and shook his fist at it. 

" A murrain on y'r sowl 1 ” said he, " as there's plague in y’r body, 
and hell in the slide of y’r feet, like the trail of the red spider. And 
out o’ that come ye, Heldon, for I know y’re there. Out of that, ye 
beast ! . . . But how can ye go back — you that's rolled in that sewer — 
to the loveliest woman that ever trod the neck o' the world 1 Damned 
y' are in every joint o’ y'r frame, and damned is y’r sowl, say I, for 
bringing sorrow to her ; and I hate you as much for that, as I could 
worship her was she not your wife and a lady o’ blood, God save 
her I " 

'Then shaking his fist once more, he swung away slowdy down the 
road. During this the wife's teeth held together as though they were 
of a piece. She looked after Tom Liffey and smiled ; but it was a 
dreadful smile. 

" He worships me, that common man — worships me t ’’ she said. 
" This man who was my husband has shamed me, 1^ me. Well " 
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The door of the house opened ; a man came out. His wife leaned 
a little forward, and something clicked ominously in her hand. But 
a voice came up the road towards them through the dear air — 
the voice of Tom Liffey. The husband paused to listen ; the wife 
mechanically did the same. The husband remembered this after- 
wards ; it was the key to, and the beginning of, a tragedy. These 
are the words the Irishman sang : 

She was a queen, ^e stood up there before me. 

My blood went roarin' when she touched my hand ; 

She kissed me on the lips, and then she swore me 
To die for her — and happy was the land 1 

A new and singular look came into her face. It transformed her. 
" That," she said in a whisper to herself — " that 1 He knows the way.” 

As her husband turned towards his home, she turned also. He 
heard the rustle of garments, and he could Just discern the cloaked 
figure in the shadows. He hurried on ; the figure flitted ahead of 
him. A fear possessed him in spite of his will. He turned back. 
The figure stood still for a moment, then followed him. He braced 
himself, faced about, and walked towards it ; it stopped and waited. 
He had not the courage. He went back again swiftly towards the 
house he had left. Again he looked behind him. The figure was 
standing, not far, in the pines. He wheeled suddenly towards the 
house, turned a key in the door, and entered. 

Then the wife went to that which had been her home. Heldon 
did not go thither until the first flush of morning. Pierre, returning 
from an all-night sitting at cards, met him, and saw the careworn look 
on his face. The half-breed smiled. He knew that the event was 
doubling on the man. When Heldon reached his house, he went to 
his wife’s room. It was locked. Then he walked down to his mines 
vnth a miserable shame and anger at his heart. He did not pass The 
Crimson Flag. He went by another way. 

That evening, in the dusk, a woman knocked at Tom Lifiey’s door. 
He opened it. 

" Are you alone ? " she said. 

" I am alone, lady." 

“ 1 will come in," she added. 

" You will — come in ? " he faltered. 

She drew near him, and reached out and gently caught his hand. 
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“ Ah I " he said, with a sound almost like a sob in its intensity, 
and the blood flushed to his hair. 

He stepped aside, and she entered. In the light of the candle her 
^e burned into his, but her face wore a shining coldness. She leaned 
towards him. 

" You said you could worship me," she whispered, " and you cursed 
him. Well — ^worship me — altogether — and that will curse him, as 
he has killed me." 

" Dear lady ! " he said, in an awed, overwhelmed murmur ; and 
he fell back to the wall. 

She came towards him. “ Am I not beautiful ? " she urged. 
She took his hand. His eyes swam with hers. But his look as different 
from hers, though he could not know that. His was the madness 
of a man in a dream ; hers was a painful thing. The Furies dwelt 
in her. She softly lifted his hand above his head, and whispered : 
" Swear." And she kissed him. Her lips were icy, though he did 
not think so. The blood tossed in his veins. He swore ; but, doing 
so, he could not conceive all that would be required of him. He was 
hers, body and soul, and she had resolved on a grim thing. ... In 
the darkness, they left the hut and passed into the woods, and ^oyirly 
up through the hills. 

Heldon returned to his home that night to find it empty. There 
were no servants. There was no wife. Her cat and dog lay dead 
upon the hearth-rug. Her clothing was cut into strips. Her wedding- 
dress was a charred heap on the fireplace. Her Jewellery lay molten 
with it. Her portrait had been tom from its frame. 

An intolerable fear possessed him. Drops of sweat hung on his 
forehead and his hands. He fled towards the town. He bit his finger- 
nails till they bled as he passed the house in the pines. He lifted his 
arm as if the flappings of The Crimson Flag were blows in his face. 

At last he passed Tom Liffey’s hut. He saw Pierre coming from 
it. The look on the gambler’s face was one of gloomy wonder. His 
fingers trembled as he lighted a cigarette, and that was an unusual 
thing. The form of Heldon edged within the light. Pierre dropped 
the match and said to him : " You are looking for your wife ? " 

Heldon bowed his head. The other threw open the door of the 
hut. " C<Hne in here," he said. They entered. Pierre pointed to 
a woman's hat on the table. " Do you Imow that ? " he ask^, huskily, 
for he was moved. But Heldon only nodded dazedly. 
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Pierre continued : " I was to have met Tom Liffey here to-night. 
He is not here. You hoped — I suppose — to see your wife in your — 
home. She is not there. He left a word on paper for me. I have 
tom it up. Writing is the enemy of man. But I know where he is 
gone. I know also where your wife has gone.” 

Heldon's face was of a hateful paleness. . . . They passed out 
into the night. 

” Where are you going ? ” Heldon said. 

“ To God’s Playground, if we can get there.” 

” To God's Playground ? To the glacier-top ? You are mad." 

“ No, but he and she were mad. Come on.” Then he whispered 
something, and Heldon gave a great cry, and they plunged into the 
woods. 

In the morning the people of Little Goshen, looking towards the 
glacier, saw a flag (they knew afterwards that it was crimson) flying 
on it. Near it were two human figmes. A miner, looking through 
a field-glass, said that one figure was crouching by the flagstaff, and 
that it was a woman. The other figure near was a man. As the 
morning wore on, they saw upon a crag of ice below the sloping glacier 
two men looking upwards towards the flag. One of them seemed 
tdshri^ out, and threw up his hands, and made as if to rush forward ; 
but the other drew him back. 

Heldon knew what revenge and disgrace may be at their worst. 
In vain he tried to reach God’s Playground. Only one man knew 
the way, and he was dead upon it — with Heldon’s wife : two shame- 
less suicides. . . . When he came down from the mountain the hair 
upon his face was white, though that upon his head remained black 
as it had alwajrs been. And those frozen figures stayed there like 
statues with that other crimson flag ; until, one day, a great-bodied 
wind swept out of the north, and, in pity, carried them down a bottom- 
less fissure. 

But long before this happened. The Woman had fled from Little 
Goshen in the night, and her house was burned to the ground. 




THE ABSURD ROMANCE OF P’TTTB 

LOUISON 


Sir Gilbert Parker 

T he five brothers lived with Louison, three miles from Pontiac, 
and Medallion came to know them first through having sold 
them, at an auction, a slice of an adjoining farm. He had 
been invited to their home, intimacy had grown, and afterwards, 
stricken with a severe illness, he had been taken into the household , 
and kept there till he was well again. The night of his arrival, Louison, 
the sister, stood with a brother on either hand — Octave and Florian — 
and received him with a courtesy more stately than usual, an expres- 
sion of the reserve and modesty of her single state. This maidenly 
dignity was at all times shielded by the five brothers, who treated her 
with a constant and reverential courtesy. There was something 
signally suggestive in their homage, and Medallion concluded ' 
that it wt|s paid not only to the sister, but to something that gaw>^ , { 
great importance in their eyes. 

He puzzled long, and finally decided that Louison had a romaqp^' ^ . 
There was something which suggested it in the way they said '* 

Louison ” ; in the manner they avoided all gossip regarding marrfeig^ . ' 
and marriage-feasting ; in the way they deferred to her on questions 
of etiquette (as, for instance. Should the eldest cliild be given the 
family nameof the wife or aChristian name from her husband’s fain|[y?). 
And P’tite Louison’s opinion was accepted instantly as final, with 
satisfied nods on the part of all the brothers, and with whispers of 
" How clever ! how adorable I such beauty ! ” 

P’tite Louison affected never to hear these remarks, but looked 
complacently straight before her, stirring the spoon in he* cup, or 
benignly passing the bread and butter. She was quite aware of the 
homage paid to her, and she gracefully accepted the fact that she was 
an object of interest. 

Medallion had not the heart to laugh at the adoration of the brothers 
or at the outlandish sister, for, though she was angular, and sallow and 
thin, and her hands were large and red, there was a something deep 
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in her eyes, a curious quality in her carriage commanding respect. 
She had ruled these brothers, had been worshipped by them, for near 
half a century, and the romance they had kept alive had produced 
a grotesque sort of truth and beauty in the admiring “ P’tite Louison " 
— an affectionate name for her greatness, like " The Little Corporal ” 
for Napoleon. She was not little, either, but above the middle height, 
and her hair was well streaked with grey. 

Her manner toward Medallion was not marked by any affectation. 
She was friendly in a kind, impersonal way, much as a nurse cares 
for a patient, and she never relaxed a sort of old-fashioned courtesy, 
which might have been trying in such close quarters, were it not for 
the real simplicity of the life, and the spirit and lightness of their race. 
One night Florian — there were Florian and Octave and Felix and 
Isidore and Emile — the eldest, drew Medallion aside from the others, 
and they walked together by the river. Florian’s air suggested con- 
fidence and mystery, and soon, with a voice of hushed suggestion, he 
told Medallion the romance of P’tite Louison. And each of the brothers 
at different times during the next fortnight did the same, differing 
scarcely at all in details, or choice of phrase or meaning, and not at 
all in general facts and essentials. But each, as he ended, made a 
different exclamation. 

" Voild ! so sad, so wonderful ! She keeps the ring — dear P’tite 
Louison,” said Florian, the eldest. 

‘ ‘ Alors / she gives him a legacy in her will ! Sweet P’tite Louison,” 
said Octave. 

” Mais I the governor and the archbishop admire her — P’tite 
Louison,” said Felix, nodding confidently at Medallion. 

‘ ' Bien / you should see the linen and the petticoats I ” said Isidore, 
the htimorous one of the family. ” He was great — she was an angel — 
P’tite Louison 1 ” 

" Attends I what love 1 what history 1 what passion I — ^the perfect 
P'tite Louison 1 ” cried Emile, the youngest, the most sentimentaL 
” Ah, Moline I ” he added, as if calling on the master to rise and sing 
the glories of this daughter of romance. 

Isidore's tale was after this fashion ; 

” I ver’ well remember the first of it ; and the last of it — who can 
tell ? He was an actor — oh, so droll, that I Tall, ver’ smart, and 
he play in theatre at Montreal. It is in the winter. P’tite Louison 
visit Montreal. She walk past the theatre and, as she go by, she dip 
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on the snow and fall. Ont from a door with a jomp come M’sieu' 
Hadrian, and pick her up. And when he see the purty face of P*tite 
Looison, his eyes go all fire, and he clasp her hand to Us breast. 

" * Ma’m’seUe I Ma'm'selle I ' he say, ‘ we must meet again t ' 

" She thank him and hurry away quick. Next day we are on the 
river, and P’tite Louison try to do the Dance of the Blue Fox on the 
tee. While she do it, some one come up swift and catch her hand 
and say, ' Ma'm’selle, let’s do it together ’ — like that ! It take her 
breath away. It is M'sieu’ Hadrian. He not seem like the other 
men she know, but he have a sharp look, he is smooth in the face, and 
he smile kind like a woman. P’tite Louison, she give him her hand, 
and they run away, and every one stop to look. It is a gran’ sight I 
M'sieu’ Hadrian laugh, and his teeth shine, and the ladies say things 
of him, and he tell P’tite Louison that she look ver’ fine, and walk like 
a queen. I am there that day, and 1 see all, and I think it dam good. 
I say, ‘ That P’tite Louison, she beat them all ' — I am only twelve 
year old then. When M’sieu’ Hadrian leave he give her two seats 
for the theatre, and we go. Bagosh i that is grand thing that play, 
and M’sieu’ Hadrian, he is a prince ; and when he say to his minister, 

‘ But no, my lord, I will marry out of my star, and where my heart 
go, not as the State wills,' he look down at P'tite Louison, and -she go 
all red, and some of the women look at her, and there is a whisper 
all roun'. 

*' Nex' day he come to the house where we stay, but the Cur6 
come also pretty soon and tell her she must go home — he say an actor 
is not good company. Never mind. And so we come out home. 
Well, what you think ? Nex’ day M’sieu' Hadrian come too, and 
we have dam good time — Florian, Octave, Felix, Emile, they all sit 
and say bully-good to him all the time. Holy, what fine stories he 
tell ! And he talk about P’tite Louison, and his eyes get wet, and 
Emile he say his prayers to him — bagosh I yes, I think. Well, at last, 
what you guess ? M’sieu’ he come and come, and at last one day, 
he say that he leave Montreal and go to New York, where he get a 
good place in a big theatre — his time in Montreal is finish. So he 
speak to Florian and say he want to marry P’tite Lotiison, and he 
say, of course, that he is not marry and he have money. But he is 
a Protestan', and the Cur4 at first ver’ mad, bagosh 1 

“ But at last when he give a hunder’ dollars to the Church, the 
Cttr6 say yes. All happy that way for while. P'tite Louison, she get 
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ready quick — sapri, what fine things had she ! and it is all to be done 
in a week, while the theatre in New York wait for M’sieu'. He sit 
there with us, and play on the fiddle, and sing songs, and act plays, 
and help Florian in the bam, and Octave to mend the fence, and the 
Cur^ to fix the grape-vines on his wall. He show me and Emile how 
to play sword-sticks ; and he pick flowers and fetch them to P'tite 
Louison, and teach her how to make an omelette and a salad like the 
chef of the Loms Quinze Hotel, so he say. Bagosh, what a good time 
we have I But first one, then another, he get a choke-throat when 
he tliink that P’tite Louison go to leave us, and the more we try the 
more we are bagosh fools. And that P'tite Louison, she kiss us hevery 
one, and say to M’sieu’ Hadrian, ‘ Charles, 1 love you, but 1 cannot 
go 1 ' He laugh at her, and say, ' Voili / we will take them all with 
us,’ and P’tite Louison she laugh. That night a thing happen. The 
Cur4 come, and he look ver' mad, and he frown and he say to M’sieu' 
Hadrian before us all, * M’sieu', you are married 1 ' 

“ Sapri / that P’tite Louison get pale like snow, and we all stan' 
roun’ her close and say to her quick, ' Courage, P’tite Louison I ' 
M'sieu’ Hadrian then look at the priest and say, ‘ No, M’sieu’, I was 
married ten years ago ; my wife drink and go wrong, and I get divorce. 
I am free like the wind.' 

" ' You are not free,’ the Cur^ say quick. ' Once married, married 
till death. The Church cannot marry you again, and I command 
Louison to give you up.’ 

" P'tite Louison stand like stone. M'sieu' turn to her. ‘ What 
shall it be, Louison ? ' he say. ‘ You will come with me ? ’ 

" ‘ Kiss me, Charles,' she say, ' and tell me good-bye till — till you 
are free.' 

" He look like a madman. * Kiss me once, Charles,' she say, 
' and let me go.’ 

" And he come to her and kiss her on the lips once, and he say, 
* Louison, come with me. I will never give you up.' 

“ She draw back to Florian. ‘ Good-bye, Charles 1 ' she say. 
' I will wait as long as you will. Mother of God I how hard it is to 
do right I ’ she say, and then she turn and leave the room. 

*' M'sieu’ Hadrian, he give a long sigh. ' It was my one chance,' 
he say. ‘ Now the devil take it all I ' Then he nod and say to the 
Cur^, * We’ll thrash this out at Judgment Day, M’sieu'. I’ll meet 
you there — ^you and that other woman that spoiled me.' 
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" He turn to Florian and the rest of us, and shake hands, and say, 
' Take care of Louison. Thank you. Good-bye I ’ Then he start 
^toward the door, but stumble, for he look sick. ' Give me a drink,’ 
he say, and begin to coug^ a little — a queer sort of rattle. Florian 
give him big drink, and he toss it off — ^whiS I ‘ Thank you,’ he say, 
and start again, and we see him walk away over the hill ver’ slow — 
an’ he never come back I But every year there come from New York 
a box of flowers, and every year P’tite Louison send him a ‘ Merci, 
Charles, miUe fois. Dieu ie garde.’ It is so every year for twenty-five 
year.” 

" Where is he now ? ” asked Medallion. 

Isidore shook his head, then lifted his eyes religiously. " Waiting 
for Judgment Day and P'tite Louison,” he answered. 

” Dead I ” cried Medallion. ” How long ? " 

“ Twenty year.” 

“ But the flowers — ^the flowers ? ” 

" He left word for them to be sent Just the same, and the money 
for it.” 

Medallion turned and took ofi his hat reverently, as if a soul were 
passing from the world, but it was only P’tite Louison going out into 
the garden. 

” She thinks him living ? ” he asked gently, as he watched Louison. 

" Yes ; we have no heart to tell her. And then he wish it so. 
And the flowers kep’ coming.” 

" Why did he wish it so ? " 

Isidore mused a while. 

” Who can tell ? Perhaps a whim. He was a great actor — ah, 
yes, sublime 1 ” be said. 

Medallion did not reply, but walked slowly down to where P’tite 
Louison was picking berries. His hat was still oft. 

“ Let me help you. Mademoiselle,” he said softly. And henceforth 
he was as foolish as her brothers. 
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M other, didst thou not say thy prayers last night ? ” 

" Twice, my child.” 

” Once before the little shrine, and once beside my bed — 
is it not so ? ” 

” It is so, my Fanchon. What hast thou in thy mind ? " 

" Thou didst pray that the storm die in the hills, and the flood 
cease, and that my father come before it was again the hour of prayer. 
It is now the hour. Canst thou not hear the storm and the wash of 
the flood ? And my father does not come 1 ” 

" My Fanchon, God is good.” 

” When thou wast asleep I rose from my bed, and in the dark I 
kissed the feet of — Him — on the little Calvary, and I did not speak, 
but in my heart I called.” 

" What didst thou call, my child ? ” 

“ I called to my father : ‘ Come back ! come back 1 ’ " 

" Thou shouldst have called to God, my Fanchon.” 

” I loved my father, and I called to him.” 

” Thou shouldst love God.” 

” I knew my father first. If God loved thee. He would answer 
thy prayer. Dost thou not hear the cracking of the cedar trees and 
the cry of the wolves ? — they are afraid. All day and all night the 
rain and wind come down, and the birds and wild fowl have no peace. 
I kissed His feet, and my throat was full of tears, but I called in my 
heart. Yet the storm and the dark stay, and my father does not come.” 
" Let us be patient, my Fanchon.” 

" He went to guide the priest across the hills. Why does not 
God guide him back ? ” 

” My Fanchon, let us be patient.” 

“ The priest was young, and my father has grey hair.” 

“ Wilt thou not be patient, my child 1 ” 

” He filled the knapsack of the priest with food better than his 
own, and — thou didst not see it — put money in his hand.” 

" My own, the storm may pass.” 
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*' He told the priest to think upon our home as a little nest God 
set up here for such as he." 

" There are places of shelter in the hills for thy father, my Fanchon." 

" And when the priest prayed, ' That Thou mayst bring us safely 
to this place where we would go,’ my father said so softly, ’ We besee^ 
Thee to hear «s, good Lord ! * " 

" My Fanchon, thy father hath gone this trail many times." 

" The prayer was for the out-trail, not the in-trail, my mother." 

*' Nay, I do not understand thee.” 

" A swarm of bees came singing through the room last night, my 
mother. It was dark and I could not see, but there was a sweet smell, 
and I heard the voices." 

" My child, thou art tired with watching, and thy mind is full of 
fancies. Thou must sleep." 

" I am tired of watching. Through the singing of the bees as 
they passed over my bed I heard my father's voice. I coidd not hear 
the words, they seemed so far away, like the voices o| the bees ; and 
I did not cry out, for the tears were in my throat. After a moment 
the room was so still that it made my heart ache." 

" Oh, my Fanchon, my child, thou dost break my heart I Dost 
thou not know the holy words ? — 

" * And their souls do pass like singing bees, where no man may 
follow. These are they whom God gathereth out of the whirlwind and 
the desert, and bringeth home in a goodly swarm.’ ” 

Night drew close to the earth, and as suddenly as a sluice-gate 
drops and holds back a flood the storm ceased. Along the crest of 
the hills there slowly grew a line of light, and then the serene moon 
came up and on, persistent to give the earth love where it had had 
punishment. Divers flocks of clouds, camp-followers of the storm, 
could not abash her. But once she drew shrinking back behind a 
slow troop of them, for down at tlie bottom of a gorge lay a mountaineer, 
face upward and unmoving, as he had lain since a rock loosened beneath 
him, and the depths swallowed him. If he had had ears to hear, he 
would have answered the soft, bitter cries which rose from a hut on 
the Voshti Hills above him : " Michel, Michel, art thou gone ? " 

" Come back ; oh, my father, come back 1 " 

But perhaps it did avail that there were lighted candles before a 
little shrine, and that a mother, in her darkness, kissed the feet of One 
on a (Mvary. 



OLIVE SCHREINER 
B. 1862 


IN A FAR-OFF WORLD 

T here is a world in one of the far-off stars, and things do not 
happen here as they happen there. 

In that world were a man and woman ; they had one 
work, and they walked together side by side on many days, and 
were friends — and that is a thing that happens now and then in 
this world also. 

But there was something in that star-world that there is not here. 
There was a thick wood ; where the trees grew closest, and the stems 
were interlocked, and the summer sun never shone, there stood a 
shrine. In the day all was quiet, but at night, when the stars shone 
or the moon glinted on the tree- tops, and all was quiet below, if one 
crept here quite alone and knelt on the steps of the stone altar, and 
uncovering one's breast, so wounded it that the blood fell down on 
the altar steps, then whatever he who knelt there wished for was 
granted him. .\nd all this happens, as I said, because it is a far-off 
world, and things often happen there as they do not happen here. 

Now, the man and woman walked together ; and the woman 
wished well to the man. One night when the moon was shining so 
that the leaves of all the trees glinted, and the waves of the sea were 
silvery, the woman walked alone to the forest. It was dark there ; 
the moonlight fell only in little flecks on the dead leaves under her 
feet, and the branches were knotted tight overhead. Farther in it 
got darker ; not even a fleck of moonlight shone. Then she came to 
the shrine ; she knelt down before it and prayed ; there came no 
answer. Then she uncovered her breast ,* with a sharp two-edged 
stone that lay there she wounded it. The drops dripped slowly down 
on to the stone, and a voice cried, " What do you seek ? ” 

She answered, *' There is a man ; I hold him nearer than anything. 
I would give him the best of all blessings.” 

The voice said, “ What is it ? " 

The girl said, ” I know not, but that which is most good for him 
I wish him to have." 

The voice said, " Your prayer is answered : he shall have it.” 
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Then she stood up. She covered her breast and held the garment 
tight upon it Muth her hand, and ran out of the forest, and the dead 
leaves fluttered under her feet. Out in the moonlight the soft air was 
blowing, and the sand glittered on the beach. She ran along the smooth 
shore, then suddenly she stood still. Out across the water there was 
something moving. She shaded her eyes and looked. It was a boat ; 
it was sliding swiftly over the moonlit water out to sea. One stood 
upright in it ; the face the moonlight did not show, but the figure 
she knew. It was passing swiftly ; it seemed as if no one propped 
it : the moonlight's shimmer did not let her see clearly, and the boat 
was far from shore, but it seemed almost as if there was another figure 
sitting in the stem. Faster and faster it glided over the water, away, 
away. She ran along the shore ; she came no nearer it. The garment 
she held closed fluttered open ; she stretched out her arms, and 
the moonlight shone on her long loose hair. ' 

Then a voice beside her whispered, " What is it ? ” 

She cried, " With my blood I bought the best of all gifts for him. 
1 have come to bring it him I He is going from me 1 ’* 

The voice whispered softly, " Your prayer was answered. It has 
been given him." 

She cried, " What is it ? " 

The voice answered, " It is that he might leave you." 

The girl stood still. 

Far out at sea the boat was lost to sight beyond the moonlight 
sheen. 

The voice spoke softly, " Art thou contented ? " 

She said, " I am contented." 

At her feet the waves broke in long tipples softly on the shore. 




THE ARTIST’S SECRET 

OUTE SCHBEINBB 

T here was an artist once, and he painted a picture. Other 
artists had colours richer and rarer, and painted more notable 
pictures. He painted his with one colour ; there was a 
wonderful red glow on it ; and the people went up and down, sa3nng, 
" We like the picture ; we like the glow." 

The other artists came and said, " Where does he get his colour 
from ? " They asked him, and he smiled and said, " 1 cannot tell 
you " : and worked on with his head bent low. 

And one went to the Far East and bought costly pigments, and 
made a rare colour and painted, but after a time the picture faded. 
Another read in the old books, and made a colour rich and rare, but 
when he had put it on the picture it was dead. 

But the artist painted on. Always the work got redder and 
redder, and the artist grew whiter and whiter. At last one day they 
found him dead before his picture, and they took hun up to bury 
him. The other men looked about in all the pots and crucibles, but 
they found nothing they had not. 

And when they undressed him to put his grave-clothes on him, 
they found above his left breast the mark ot a wound — it was an 
old, old wound, that must have been there all his life, lor the edges 
were old and hardened ; but Death, who seals all things, had drawn 
the edges together, and closed it up. 

And they buried him. And still the people went about saying, 
" Where did he find his colour from ? " 

And it came to pass that after a while the artist was lorgotten— - 
but the work lived. 
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H. B. MARRIOTT WATSON 

B. 1868 


QUARANTINE 

T he Doctor took the pipe from his mouth and glanced about 
the room. 

You have been talking a lot about right and wrong (said 
he), and I’ve listened carefully. But it doesn’t seem to me that it is 
always as easy as some of you think. There is a case in my memory 
illustrative. It swims to the surface of the undredged pool alter 
nearly thirty years. You know me now as a staid and contented old 
fogey with a quiet practice. In those days I was a rover, and at the 
time I speak of I was surgeon on the corvette SeagvM. The very 
name is antediluvian. Where are they now, the sloops, corvettes, 
frigates ? . . . The Seagull was on the Australian station, and we 
popped in and out of Australasian harbours, were merrily and hospit- 
ably entertained, and enjoyed ourselves to the full. It was as good 
a station as any in the seven seas in my time. There was junketing, 
there were picnics, there were parties . . . and there were pleasant 
cruises in the South Seas, policing the islands, and meeting new races 
and seeing strange sights all the time. Well, at the time I’m talking 
of we were in the neighbourhood of the Solomon Islands, and it was 
late spring. I believe we were steaming south patrolling the Melane- 
sian belt. Anyway, it was a beautiful still night with a moon full on 
the quiet sea, and I was below looking after some personal matter. 
Suddenly a steward knocked and entered abruptly, with an urgent 
message from the Captain, and I was conscious at the same time that 
the Seagull had dowed down. Up I skipped in excitement, for nothing 
had broken the monotony of the voyage for days, and I guessed that 
something was forward. On deck I found the Captain and other 
officers leaning over the side and looking down into a boat which the 
sailors were handling. 

" What is it ? ” I asked. 

” Castaway,” said the second officer. 

We watched the sailors bring something aboard in the moonlight, 
and there my work came in. It was a bad case, and the poor devil 
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had suffered cruelly. When I got him down below I made an examina- 
tion. He was a man of about thirty, I should guess, and with a queer 
suggestion of clerical attire by means of a white bow in what was 
otherwise the usual island rig for white men. He was unconscious 
when we picked him up, and his face and body were much emaciated. 
I saw what it all meant — privation, exhaustion, ^ock. From begin- 
ning to end it looked a bad case, and it proved so. I did what I could 
for him, and he revived, and flickered up a bit ; but the drain on his 
vitality had been too great, and he sank and died on the fourth day. 
But he was able and anxious to talk at intervals during the few days 
that he lingered, and was particularly urgent that we should put the 
corvette about for an island called Manira. I got the whole story in 
pieces, and I put it together in my mind when he was dead and buried ; 
and the thing emerges just now from my memories as vivid as if it 
were yesterday. . . . 

His name was McCulloch, the Rev. Gavin McCulloch, and he 
belonged to a Methodist persuasion in Vermont or somewhere there. 
He had been educated at a Methodist college, and filled with Christian 
fervour, ideas of humanity, brotherhood, and sacrifice. You know 
how ardently that flame may burn in youth. It often takes a mission- 
ary direction, and that’s what it took with him. He yearned to devote 
himself and his life to the services of barbarous savages somewhere, 
China or Timbuctoo — anywhere. And fate, providence, chance, what 
you will, sent him out to a lonely island in the Pacific black belt. 

Manira is an isolated isle, outljnng a scattered group, and inhabited 
by a Melanesian people. Altogether it seems Manira had a population 
of three or four hundred, and of these all were of the usual colour save 
a handful of white settlers on the west side. The island was of coral 
origin, and was no more than six or seven miles from end to end. 
McCulloch settled on the east end, where the bulk of the natives were, 
and began his work. He worked with a zeal worthy of the apostolic 
times, and the easy-going, simple natives respected him, got to trust 
him, and went to him for advice and assistance in trouble. They 
were adaptable in faith, and he roped in converts wholesale. On the 
west end was the white station, where a small partnership of four 
men from Sydney grew palm oil, collected b6che-de-mer and copra, 
and prospected around generally. They had arrived a few years 
before McCulloch, and had engaged some fifty natives in thdr commer- 
cial operations. McCulloch confessed that they treated thdr employes 
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very fairly, though the system amounted to a kind of eorvit, for they 
pressed the Kanakas into their service willy-nilly. Yet they fed them 
well, and used them with some kindness. McCullodi got on pretty 
well with the whites, though, of course, they were not much of the 
same way of thinking in many matters, particularly rel^iion. He 
walked over, or was pulled round in a boat, occasionally, and looked 
after the spiritual welfare of the plantation natives. He regarded 
himself as pastor of a parish which was the whole island. 1 fancy he 
tried to convert the whites, but he probably got discouraged ; any- 
way, the Kanakas were his flock, and he preached and tended, and 
gave advice, and no one objected, so long as he didn't interfere with 
the work of the station. I gathered that in a sort of contemptuous 
way they had a liking for the sky-pilot, though they chaffed him a 
go<^ deal. He didn’t drink or smoke or play cards, and that was 
about all they had to do for recreation ; but he talked and he listened, 
and he prayed in his heart, I have no doubt. He was a man of prayer. 
Naturally they hadn’t much in common, but they were all whites 
together. McCulloch looked after the body as well as the spirit, and 
he had a medicine case, about which he knew something. Wilson gave 
him brandy when he wanted it for a case of dysentery, and loaned 
him drugs which he lacked. Oh yes, they got on well enough 
together. 

Manira lies pretty much in the desert of waters, so to speak, and 
ships mainly drift there by chance. Wilson and Co. had made arrange- 
ments in Sydney by which a boat called once in six months with 
stores and news, and took ofi their produce. This steamer had made 
three trips during McCulloch’s residence, and was due for a fourth 
visit when another visitor blew in. This was a schooner that put 
into the little cove where the missionary’s village lay, and sent a 
boat ashore. It was a tramp, worn and battered with years, and 
was homing at last. A mate came ashore on the boat, and explained 
his dilemiTift to McCuUoch. They’d got a sick man aboard, and had 
no means of looking after him, neither medicines nor knowledge. He 
asked McCulloch to receive the man and do his best for' him ; and 
McCulloch, who thought he was placed in the world to follow his 
Master and do good, willingly consented. The man, a Kanaka, one 
of the crew, was landed, and the schooner set sail. Now McCulloch 
was puzzled about this sickness. The mate said that no one knew 
what was the matter with the Kanaka, and urged that the poor devil 
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ought to have a chance. This went right home to McCulloch, but he 
hung about the man, wondering what was wrong. He suspected 
one thing and then another, and hunted through his medical book. 
He had had no training in medicine, but had a smattering of picked- 
up knowledge. And he hunted through the pages. By and by some 
spots appeared, and he turned up measles ; but it did not seem to be 
measles. He fed the man and tended him, and observed him and 
studied his books for some days, and then he got an idea, and it 
worried him. 

It was two days after that Wilson went over to the missionary 
village. The steamer had paid its expected visit, landed stores, loaded 
up, and departed, and Wilson, pretty well pleased with the results, 
walked over in the cool of the evening with some papers and books 
for McCulloch. The steamer brought these literary supplies to keep 
up connection with the outside world, and furnish occupation for the 
leisure of the settlement. Wilson strode into McCulloch’s shanty, a 
big gaunt cornstalk of six feet three, and chucked the papers on the 
table. 

" We might have been at war with Russia for all we knew,” he 
said, with a laugh. ” There’s been a row over a place called Penjdeh 
or something. But that don't interest you under the Stars and 
Stripes.” 

McCulloch was looking worried, but he politely said that he hoped 
he was interested in the welfare of all men. Wilson noted his looks 
and commented on them. 

McCulloch, if I’m any judge of men, was the honestest soul alive. 
He was simple to boot, and he had a touching confidence in the real 
goodness of human nature. 

” Yes,” said he, ” I'm troubled. I had a case of illness entrusted 
to me from a schooner a week ago. The man’s bad.’' 

” Humph 1 ” sa 5 rs Wilson. '* Kanaka, I suppose ? Th^ve no 
real stamina.” 

” It's not that,” said McCulloch. " It's the disease I’m afraid of. 
It puzzled me for a long time. But I'm pretty sure now, and it makes 
me very anxious. I'm afraid the man will die.” 

" What’s he got ? ” asked Wilson indifferently. 

” I very much fear it’s smallpox,” said McCulloch. Now you 
here, I and all of us in old countries with the evils and travails of 
worn centuries upon them (said the doctor), don’t take mudt account 
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of smallpox. We may even live cheek by Jowl with smallpox isolation 
hosintab. Anyway, it's endemic among ns. But that is not how 
they regard the malady south of the line, and particularly in Australia 
and New Zealand. 1 remember being in Port L}rttelton once when 
there was a scare of smallpox raised, not, mind you, in New Zealand, 
but in Sydney, five da 3 rs‘ steam away. A case had occurred on an 
emigrant ship, and was promptly quarantined, but from the scare* 
heads of the papers, and the cablegrams flashed in all directions and 
thousands of miles, you would have thought the end of the world 
had come. Well, when Wilson heard the word he answered to it as 
any other colonial would have done. He rose from his seat. 

“ H 1 " he said, and stared at the missionary with his hard 

grey eyes. " Where is he ? " he demanded, and when he learned 
that the sick-room was in the next shanty he backed to the door. 

“ Look here, McCulloch,*' he said. " This won’t do. I'm vacci- 
nated, but I don’t take unnecessary risks. I guess you’re in quaran- 
tine, and don’t you forget it. Man, you were a damn fool to take 
that sick man, but you’re going to die a damn fool. An 3 rway, keep 
clear of us. I’m sorry for you, but we’ve got ourselves and our men 
to look after. This is Quarantine Island, and don’t you forget it." 

Wilson was a bluff, deliberate fellow of few fears and scruples, as I 
could see when I came upon him later. But the others in his company 
were different. O’Reilly had the temper of a savage, and WUks was 
a nervous, irritable man. There was also a boy of twenty, fresh from 
his mother, with a lion’s heart, and a fresh zest for life. He was full 
of cheer and sang comic songs. His companions were fond of him. 
Wilson’s report brought the alarm to them, and they had a bad 
scare, and watched out for some days. At the end of that time no 
news had come from McCulloch, and the party began to fidget, so it 
ended in Wilson’s rowing round with the boy, and hailing the parson 
from the cove. After some minutes McCulloch came down to the 
beadi in his ducks, and told them that the Kanaka was deaul. He had 
died the day after Wilson had paid his virit. I have said McCulloch 
was an incredibly honest man, and so he went on to say, I regret 
there’s another case developed." 

V^lson’s face tightened, and an ugly look seized it. " You know 
what quarantine is, McCulloch," he said. " You’ve got to keep it, 
by “ 

McCuUodi said he would do all that was possible to maintain 
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isolation. " I'm short of some medicines," he said, and Wilson 
struck in : 

" I’ll send over what you want. We'll land ’em here, if you tdl 
me what." And when that was over the boat paddled out, and 
Wilson shouted back, " I’m sorry, McCulloch, but you’ve got to keep 
the laws," and the boy, who was fresh and full-hearted, waved his 
hand. " So long, old man I " he called. 

The boy carried the medicines and some stores round in the boat 
next day, and left them on the beach, having signalled to McCulloch. 
" What’s the news ? ’’ he cried from the boat, and McCulloch, looking 
grave and quiet, answered, " There are two more cases." 

" Hard luck 1 " said the youngster. But he did not know what 
more to say or do, and after a silence shouted good-bye and rowed ofi. 
McCulloch had his hands full during the next few days. 

There was a native called Tommy who had picked up civilised 
white wa}^ pretty quickly, and whom McCulloch employed more 
familiarly about him than others. Tommy rang the bell for church 
service, and Tommy officiated as body-servant, and interpreted 
between the pastor and his flock generally. McCulloch had the lingo 
himself pretty well. Well, Tommy, who was young and smart, had a 
sweetheart at the other end of the island, and, quarantine regulations 
being nothing to him, he paid her a visit one night when he was quit 
of his duties. He was seen in the vicinity of the settlement, and 
Wilson came over the following day, and hailed McCulloch. 

" Understand, McCulloch,” he said, " we can’t have any monkey- 
ing about this business. I don’t mind a risk, but this is a dead 
certainty. You’ve got to keep your people in quarantine bounds.” 

There was a stream wandering out of some hills about half-way 
across the island, and the hills and the stream divided the island ; 
so Wilson made these the boundaries, and he let McCulloch know that 
they must be kept. 

" If that Tommy of yours or any other comes over the line," he 
said, " we’ll deal with him." 

McCuUoch promised he would observe the boundaries, and the 
deputation returned. But the poor wretch was all alone in a nest 
of ignorant savages. He wanted a guard of sentinels to help him, 
and Tommy was a childlike native with the instinct to obey when his 
master’s eye was on him, and the child’s instinct to follow his own 
bent when the eye wasn’t there. So Tommy, though warned and 
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pat on his honour, went over again to see his young lady. Wilson 
and Co. were now more on the alert, realising the danger, and Tommy 
was chased and all but caught in the thickets. Then came the ulti- 
matum. Wilson and O’Reilly went to the cove, and gave warning. 

" If you can't control your natives, we’ll not be responsible," they 
told him. “ And we give you fair and square notice that we won’t 
have the plague brought over on us. So if we catch Tommy he'll be 
diot.” 

McCulloch begged them earnestly to reconsider this threat of 
waurfare. He appealed to them as Christians, but got no response. 
They went back sullenly resolute to protect themselves, and McCulloch 
went to his house and prayed for hours on end. Things were begin- 
ning to look ugly. He talked to Tommy very gravely, and Tommy 
gave glib promises, and kept to them for ten days or so. There were 
some more cases of the disease^ and McCulloch worked night and day. 
Meanwhile Tommy got restive, heard the call of romance, and gave 
him the slip. McCulloch had gone to rest for an hour, exhausted by 
his labours, and Tommy had been instructed to wake him. He was 
not called, and slept heavily, till at last he woke with a start, and 
looking at his watch found it was midnight. Tommy was nowhere 
to be found, and one of the natives who helped to nurse the sick men 
pointed to the hills and the darkness. McCulloch had misgivings, 
and he went off in the direction of the quarantine boundaries. There 
was a track which the natives had been accustomed to use in going to 
and fro, and this crossed the stream and went up the hills into the 
jungle, and so down to the plantations of Wilson and Co., on the 
farther side. McCulloch spoke with the natives in a little hamlet on 
his own frontier and had news of Tommy. There was no doubt that 
Tommy had broken parole and bounds too. McCulloch waited 
anxiously. 

It came just before dawn. In that region there is practically no 
mght, but a benevolent moving twilight, and the trees and scrub of 
the jungle were visible ah through his watch. First there came a 
noise, faint but persistent, and it grew in intensity, till he began to 
recognise it as the sound of some one breaking through the jungle at 
a tearing pace. McCulloch in alarm ran across the dividing stream, 
and towards the hill. He could see no one, but he knew that some 
one was flying from a pursuer. And then a figure ran out of the 
scrub into the open flat, and came fast towards him. McCulloch 
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heard sounds in the jungle higher up the hill. As he stood, wonder- 
ing, fearing, and indecisive, a report rang out, and the man running 
towards him plunged heavily to the earth. McCulloch dashed for- 
ward, and reached the prostrate man. It was Tommy, shot dead 
through the back. McCulloch straightened himself and looked towards 
the hill, where a black figure stood clearly visible. 

" Damn you. I’ll shoot you too, if you don’t keep bounds. Parson,” 
shouted a voice he recognised. It was O’Reilly’s, passionate and 
flamboyantly Irish. McCulloch shouted back : 

" It’s murder ! It’s murder. God wUl avenge. It's, cold-blooded 
murder 1 ” 

O’Reilly turned his back on him and walked off, and McCulloch 
stumbled across the stream with his burden. After that there was 
no Tommy to cause any trouble, and things were quiet for a week. 
That is to say, McCulloch heard nothing and saw nothing of the planta- 
tion people. But work crowded on his hands ; there were more cases 
of smallpox, and his medicine chest and stores began to give out. He 
found himself obliged to apply to Wilson against his will, and with 
two natives rowed round the island to the landing-stage. He was 
warned off by Wilks, who was the first to espy them, and presently 
three of the company were gathered together in consultation — Wilson, 
Wilks, and the boy. 

McCuUoch shouted out what he wanted, and they consulted again. 
'The boy ran up the beach to the huts, and Wilson and Wilks kept 
guard. 

" I can give you brandy and some other things,” shouted Wilson. 
" But you’d a damn sight better shoot your cases, McCulloch.” 

McCulloch naturally didn’t answer that, and he was told he could 
come ashore and pick up the medicines at a distance. He was glad 
to get them, and returned grateful thanks. 

” I know your heart’s in the right place, Mr. Wilson,” he said. 
” But you have an evil associate." 

Wilson grinned very grimly. O’Reilly wasn’t there. 

McCulloch had trained some of his flock into nursing ways, but 
they must have made an odd show. They were docile folk, I gathered, 
but stupid, vacant, and very animal. So far they had not taken alarm 
at the epidemic ; 1 suppose they were more or less used to unexpected 
death, if I may put it that way. Within the quarantine bounds there 
were about two hundred Kanakas all told, men, women, and children. 
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and on the farther side of the dividing stream and hills some^ere 
about the same. Wilson and Co. employed fifty or sixty hands, and 
they treated them decently, as I have said. They had even gone 
the length of putting up a model village. That is to say, they had 
drafted the families out of their dirty hovels into a convenient place, 
established them on a sort of S3rstem, and supervised them. It paid 
them to do so, for they got better work out of the men, and they had 
than always under authority. Wilson was no fool. 

A little after the missionary's visit for supplies Wilson paid him a 
return visit, Wilson and the boy ; and they had a passenger. 

Wilson landed, and they landed the passenger on the beach, and 
Wilson’s face was terrific. It awed even poor overworked, exhausted, 
and obdurate McCulloch. This was the first case of smallpox in the 
plantation and they had brought it round. It pointed the finger of 
doom, and Wilson pointed the clenched fist of menace. His language 
must have been appalling. The parson did not repeat it to me. 

" This is war, McCulloch," said that six foot and a half of corn- 
stalk. " This is deadly like open declaration. You have been 
warned before ; but there’s more behind and worse. Better die by 
bullet than this way,” and he made a gesture at the dying native. 
He left the body there, and rowed away cursing, and the boy said 
nothing, but stared at the shore as he pulled. McCulloch saw him 
staring. 

It was inevitable that the natives should take fright in the end. 
The death-roll was so long and grew so fast. They must have died 
like flies. . . . And then the second act of the tragedy opened. The 
Kanakas left their homes and fled to the hills to escape the contagion. 
They looked upon it as the invasion of a personal and malignant deviL 
They took to the hills and hid in the jungle, and so some of them 
readied the plantation village. Wilsofi and his men'^rove them in 
under guns to the quarantine bounds, and there among a few huts 
across the stream they saw McCulloch on his knees with, the sun on 
his hair, pra3nng for mercy, praying for help. The plague had broken 
out there, and children had died of it. He prayed in the centre of 
the stricken place and saw and heard no one. Somehow the sight, 
and what it ^ meant in pathos, went to Wilson’s heart, and what he 
was going to do he didn’t do, as he told me afterwards. 

McCulloch rose and saw the enemy, and Wilson explained suddenly 
what had happened. McCulloch was haggard and tiiin, and showed 
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all the marks of the strain to which he had been subjected, and he 
stuttered out brokenly his apologies and said that he would do all he 
could to confine his natives to the Quarantine. Then, 1 take it, 
Wilson was moved to a certain rude sympathy. 

" Look here, McCulloch," he said with blufi friendliness, " you 
know you’re fighting a lost battle. You can't stop it ; you can only 
prevent the ravages from spreading further, as we’re trying to do. 
I'll tell you what. Here’s an offer. Give it up and come out of that, 
where you’re only killing yourself. Give yourself a chance. Come 
out, and we’ll establish you in an isolation hut near the plantation, 
and after the usual time you can get pratique, or whatever they call 
it, and join us, if you’re free from the disease. As for these wretches, 
well, Kismet I You’ve done all you can." 

It was well meant, as I say, but it had about as much chance with 
McCulloch as a proposal from his Satanic majesty. I gathered that he 
quoted scripture and garnished his refusal in that way ; at which the 
cornstalk lost patience. 

" Oh, go to heU your own way,” he said as he strode off, and 
shouted back, " Remember, we're fighting for lives as much as you, 
and we’ll shoot." 

The immediate result of the encounter was that Wilson took 
precautions, as it were, against a declared enemy. He armed sentinels 
whom he could trust, and stationed them along the boundaries. He 
drew a cordon, in fact, across the hostile territory. There could be 
only one issue to that in the conditions prevailing. The Kanakas got 
more panicky, and McCulloch was helpless, though he prayed and 
preached day after day. Death was among them in their huts, and 
they broke tlie cordon and climbed the hills, and then they found 
death in^the jungles — an easier death, maybe. 

The axme<4 natives, pleased with their toys, the rifles, and also 
with their prowiss, shot whenever a chance offered, and there were 
a dozen dead rnen on the hills within the week. McCulloch, saddened 
and embittered, and worn to the bone, worked on. I don’t know if 
you will call it fanaticism ; at any rate, it was nobility ; it was ^eer 
self-sacrifice. It was suicide. 1 am getting near the climax now, 
and it’s ugly — ^it’s ugly even as I look back at it over a quarter of a 
century. It is a fatal mistake to extend to an inferior civilisation the 
instruments and equipments of a superior. I know that’s putting it 
grandiosely. I’ll put it tersely and bluntly. “ Don’t trust niggers 
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with guns." Wilson did. The Kanakas in the missionary settlement 
got more scared, and made attempts to boll One family from the 
huts near the stream made a rush for it, and were shot down. There 
were two children. . . . Then McCulloch saw red. He was not a 
man of war, but then he came so near to it as to be a prophet of wrath, 
like a Hebrew of old, ingeminating hell. He visited the plantation, 
and was thrust back into the sea at the end of bayonets. 

" God will smite you 1 '* he cried. God t^es His vengeance. 
Vengeance is His, not man’s. God shall smite you, you whited wall 1 " 

O'Reilly laughed, Wilson swore, and the boy stared shamefacedly. 
Was there a curse on the settlement ? 

An 3 rway, two cases broke out next day in the plantation village, 
and Wilks was in desperate terror. He was a coward, was Wilks, I 
fancy. Wilson got panicky too ; the dread thing was coming very 
close. They talked it over, and isolated the cases ; but they had as 
little guarantee that the quarantine would be kept as had poor McCul- 
loch. So in the end they rowed the patients round to McCulloch, 
and dumped them on him. Wilson must have felt he was doing a 
mean thing. McCulloch stared at him with hot, red eyes, a gaunt 
figure, and said no word. Wilson promised supplies, offered medicines 
and other necessaries. 

" We reckon this is hospital," he said grimly, and then O'Reilly 
touched him on the arm, and they spoke together in low tones so that 
the boy heard nothing. 

“ See here,” said Wilson, raising his voice, " we'll leave supplies 
to-morrow evening at the Palm Cove yonder, and you can come for 
them. They'll be there by dusk." 

McCulloch still answered nothing, but stooped over the stricken 
natives on the beach wearifully. The fact is that there and then 
Wilson and O’Reilly made up their minds to whole rpohsures. ‘They 
were badly frightened, and they couldn’t see any way^tJttt. There was 
more talk at night in their quarters, and next day McCulloch was 
astonish ed to see the boy walking out of a palm tree grove towards 
his house. He had come across the bland, and hb visit was unknown 
to hb companions. I never learnt that boy’s name, or I should like 
to have put it on record. He was young and new to desperate deeds, 
and he had heard things that shocked him. But McCulloch, who 
thought that maybe he had brought some of the supplies with him, 
warned him off. 
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" You’d better stay where you are,” he called out, " and come no 
nearer. We’re rank bad here. Put what you’ve got down, and I’ll 
fetch it.” 

" I haven't got anything,” said the boy nervously. “ Tve just 
come to see you.” 

” Well, you must do no more than that,” said McCulloch, and 
added bitterly, ” You can go back and say you’ve seen one man trying 
to do his duty.” 

“ And by I ” broke out the boy, “ you’ve done it.” 

McCulloch softened. " Sit down on that rock,” said he, " and we 
can talk.” 

" What's that building there ? ” asked the boy. " Is that your 
chapel ? ” 

" It is the chapel, and it’s the hospital,” said McCulloch. ” The 
dead and the dying are there.” 

” It’s a blooming mortuary I ' said the boy, shuddering. 

McCulloch pointed to the huts. This one had two dead in it ; 
another was full of sick ; three children and a mother lay dying in a 
third. . . . The boy swore. 

" Cut it, McCulloch,” he said. “ Come over to us, as W’ilson 
suggested. You’ve done more than enough.” 

” I have put my hand to the plough, and I dare not look back,” 
said McCulloch simply. 

The boy swore again, swore no doubt to cover his feeUngs. He 
stood up. 

” There’s something, anyway, I want to tell you, and it's what I 
came for,” he said. ” It seems a bit absurd after what I’ve advised. 
Anyway, here goes. No one knows I’m here. To-night don’t go for 
that medicine and the stores. Take it from me, and stay away. So 
long I ” he shouted, and stepped away briskly without looking back. 
Perhaps he was ashamed of his feelings. 

McCulloch had practically run out of all necessaries, and if he was 
to carry on at all he must have fresh supplies. God alone knows how 
he did manage through those terrible da}rs, tending the sick, minister- 
ing, ''praying, encouraging, exhorting, and burying. It makes one 
wince to think of it. McCulloch could not afford to be without the 
stores ; if he lacked these he must give up. He told me that he 
paid little heed to the boy’s cryptic warning, but it was in his mind 
vaguely as he made his way to the cove that he might be shot down 
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like the poor creatures who had crossed the cordon. His brain was 
dulled and his imagination a blur. He did not care what became 
of him, but realised merely that he had got to struggle on for his sick, 
as long as his life lasted. He got down to the cove through the scrub 
at dusk, and could see no one. He was a conspicuous figure for a 
marksman as he descended to the beach, but no one fired at him. 
Wilson had been as good as his word, and there were the stores and 
the medicine in a small cache. McCulloch rolled the stones away, 
and was pocketing the drugs, when suddenly he was seized from 
behind, and ere he could turn, his elbows were drawn back. 

" Damn you, don’t make it worse for yourself 1 ” said a voice he 
recognised as O’Reilly’s. 

He struggled for all that, but a cord was inserted under his aims, 
and they were tied back. He was as helpless as a trussed fowl. 

Now he recognised Wilson, who came up from the covert of some 
bushes. McCulloch protested, and demanded to know what they 
intended. They made no reply, but he was forced forward, arms 
raised behind, head down in front — the most hopeless physical atti- 
tude for any man. He perceived that they were nearing the water, 
and then he saw a boat. Into this he was thrown by O’Reilly, and 
Wilson pushed the boat off with a powerful shove. The tide was 
making outwards, and the boat was soon a score of yards from shore. 

“ You can work your arms free, McCulloch,” yelled Wilsoit 
” 'There’s a fortnight’s supplies in the boat, and no oars. And now 
make the best of it. You’re too damn dangerous. It’s our lives 
against a lot of niggers. Good luck to you I ” 

'The ebb was flowing fast ; McCulloch was helpless ; and the boat" 
passed swiftly out to sea and away from Manira. McCulloch neve^ 
saw the island again. It was sixteen days afterwards that,»« picked 
him up. , 

The Doctor paused for quite a long time. 

” And that was all ? " asked one of the company. 

No (he replied slowly), not quite ; nearly. McCulloch died, as I 
told you. We finished the patrolling south, and the Seagull went 
north again. ‘The captain decided to put into Manira, and did so. 
It was a pretty island, set in a prettily foaming sea, and under a sky 
of infinite blueness. I went ashore to inspect, and found the settle- 
ment desCTted. There was nothing there but wreck, debris, and— 
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well, you know what els^ There was only one course of action, and 
after sending word to the captain I took it. The huts and all that 
they signified and held went up in one conflagration ; the flames 
mounted to heaven, and drew down from the hills and the jungle some 
frightened people. These were the remnants of the population, who 
had taken refuge from the plague, and were ill-fed, unclothed, and 
demoralised. I knew nothing of their language, and could learn 
nothing. But we did what was possible, and put out stores and left 
them seeds to carry on. Later a relief ship was sent from Auckland. 

Then I went round to the plantation. Fire had been busy there 
in patches. The village was practically wiped out, and as I landed 
I saw a white man’s work and judgment in that. In the house 
there were two live men, and one was dying. This was Wilson, 
emaciated and motionless upon his pallet, and the live man was a 
native, one of those faithful hearts which we whites find now and then 
everywhere among inferior races, a dumb, devoted animal, tending his 
stricken master. 

Wilson was far gone, but on seeing me he ralUed, and brightened. 

'* Where do you spring from ? ” he a.sked with difficulty. 

I told him, and spoke of McCulloch. 

" Dead ? ” he asked, and when I assented, went on weakly, “ They 
all died. They all began to go. I burnt the cottages. Wilks went 
first, and then O’Reilly. I buried the boy last of all ” . . . and he 
sank into silence. 

I did everything possible, but it was hopeless. Just before the 
end he lifted his head. 

" McCulloch 1 " he exclaimed, and fixed me with his eye. *' Was 
I right ? " 

I did not answer, and he repeated the question almost vehemently, 
“ Was I right ? ” and then ere I could answer fell back. " An 5 rway, 
it’s done,” he murmured. 

He never spoke again. 

Well, it’s easy to lay down ethical principles in the drawing-room, 
the study, or the church. But on the battlefield — I don’t know. I 
have often wondered, and put that last imanswered question to myself. 
Which was right, Wilson or McCulloch ? 
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HENRY lAWSON 
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WHEN THE SUN WENT POWN 

J ACK DREW sat on the edge of the shaft, with his foot in the 
loop and one hand on the rope, ready to descend. His elder 
brother, Tom, stood at one end of the windlass and the thi.fd 
mate at the other. Jack paused before swinging off, looked up at Inis 
brother, and impulsively held out his hand : 

" You ain’t going to let the sun go down, are you, Tom ? ” 

But Tom kept both hands on the windlass-handle and said nothing. 
" Lower away I ” 

They lowered him to the bottom, and Tom shouldered his pick in 
silence and walked off to the tent. He found the tin-plate, pint-pot, 
and things set ready for him on the rough slab table under the bush 
shed. The tea was made, the cabbage and potatoes strained and 
placed in a billy near the fire. He found the fried bacon and steak 
between two plates in the camp-oven. He sat down to the table but 
he could not eat. He felt mean. The inexperience and hasty temper 
of his brother had caused the quarrel between them that morning ; 
but then Jack admitted that, and apologised when he first tried to 
make it up. 

Tom moved round uneasily and tried to smoke ; he coul4 Jiot get 
Jack’s last appeal out of his ears — “ You ain’t going to let the sun go 
down, Tom ? ” 

Tom found himself glancing at the sun. It was less than two 
hours from sunset. He thought of the words of the old Hebrew — 
or Chinese — poet ; he wasn’t religious, and the authorship didn't 
matter. The old poet’s words began to haunt him ; " Let not the 
sun go down upon your wrath. Let not the sun go down upon your 
wrath.” 

The line contains good, sound advice ; for quick-tempered men 
are often the most sensitive, and when they let the sun go down on 
the aforesaid wrath that quality is likely to get them down and worry 
them during the night. 

Tom started to go to the claim, but checked himself, and sat down 
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and tried to draw comfort from his pif>e. He understood his brother 
thoroughly, but his brother never understood him — that was where 
the trouble was. Presently he got thinking how Jack would worry 
about the quarrel and have no heart for his work. Perhaps he was 
fretting over it now, all alone by himself, down at the end of the damp 
dark drive. Tom had a lot of the old woman about him, in spite of 
his unsociable ways and brooding temper. 

He had almost made up his mind to go below again, on some 
excuse, when his mate shouted from the top of the shaft : 

“ Tom 1 Tom 1 For Christ's sake come here I ” 

Tom’s heart gave a great thump, and he ran like a kangaroo to 
the shaft. All the diggers within hearing were soon on the spot. 
They saw at a glance what had happened. It was madness to sink 
without timber in such treacherous ground. The sides of the shaft 
were closing in. 

Tom sprang forward and shouted through the crevice : 

“ To the face. Jack 1 To the face, for your life." 

“ The old workings 1 ” he cried, turning to the diggers. “ Bring a 
fan and tools. We'll dig him out." 

A few minutes later a fan was rigged over a deserted shaft close 
by, where fortunately the windlass had been left for bailing purposes, 
and men were down in the old drive. Tom knew that he and his 
mates had driven very close to the old workings. 

He knelt in the damp clay before the face and worked like a 
madman ; he refused to take turn about, and only dropped the pick 
to seize a shovel in his strong hands, and snatch back the loose clay 
from under his feet ; he reckoned that he had six, or, perhaps, eight 
feet to drive, and he knew that the air could not last long in the new 
drive — even if that had not already fallen in and crushed his brother. 
Great drops of perspiration stood out on Tom's forehead, and his 
breath began to come in choking sobs, but he still struck strong, 
savage blows into the clay before him, and the drive lengthened 
quickly. Once he paused a moment to listen, and then d^tinctly 
heard a sound as of a tool or stone being struck against the edge of 
the new drive. Jack was safe t 

Tom dug on until the clay suddenly fell away from his pick and 
left a hole, about the size of a plate, in the " face ” before him. 
“ Thank God t " said a hoarse strained voice at the other side. 

» All right. Jack ? ” 
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“ Yes, old man ; you are just in time ; I've hardly got room to 
stand in, and I’m nearly smothered." He was crouching against the 
" face ” of the new drive. 

Tom dropped his pick and fell back against the man behind him. 

" Oh, God I my back 1 *’ he cried. 

Suddenly he struggled to his knees, and then fell forward on his 
hand and dragged himself close to the hole in the end of the drive. 

" Jack 1 ” he gasped, " Jack I " 

" Right, old man ; what’s the matter ? ’’ 

" I’ve hurt my heart. Jack 1 Put your hand — quick I . . '^Thje 

sun’s going down.” , 

Jack’s hand came out through the hole, Tom gripped it, and ^en 
fell with his face in the damp clay. 

They half carried, half dragged him from the drive, for the roof 
was low and they were obliged to stoop. They took him to the shaft 
and sent him up, lashed to the rope. 

A few blows of the pick, and Jack scrambled from his prison and 
went to the surface, and knelt on the grass by the body of his brother. 
The diggers gathered round and took off their hats. And the sun went 
down. 



THAT THERE DOG O* MINE 

Henkt Lawson 

M acquarie the shearer had met with an accident. To tell 
the truth, he had been in a drunken row at a wa3^ide 
shanty, from which he had escaped with three fractured 
ribs, a cracked head, and various minor abrasions. His dog. Tally, 
bad been a sober but savage participator in the drunken row, and 
had escaped with a broken leg. Macquarie afterwards shouldered his 
swag and staggered and struggled along the track ten miles to the 
Union Town Hospital. Lord knows how he did it. He didn't exactly 
know himself. Tally limped behind all the way, on three legs. 

The doctors examined the man's injuries and were surprised at 
his endurance. Of course they would take him in, but they objected 
to Tally. Dogs were not allowed on the premises. 

" You will have to turn that dog out," they said to the shearer, 
as he sat on the edge of a bed. Macquarie said nothing. 

" We cannot allow dogs about the place, my man," said the doctor 
in a louder tone, thinking the man was deaf. 

" Tie him up in the yard then." 

" No. He must go out. Dogs are not permitted on the grounds.” 
Macquarie rose slowly to his feet, shut his agony behind his set 
teeth, painfully buttoned his shirt over his hairy chest, took up his 
waistcoat, and staggered to the corner where the swag lay. 

" What are you going to do ? ” they asked. 

" You ain't going to let my dog stop ? " 

" No. It’s against the rules. There are no dogs allowed on the 
premises." He stooped and lifted his swag, but the pain was too 
great, and he leaned back against the wall. 

" Come, come now I man alive I ” exclaimed the doctor, im- 
patiently. “ You must be mad. You know you are not in a fit state 
to go out. Let the wardsman help you to undress." 

" No 1 ” said Macquarie. " No. If you won’t take my dog in ydu 
don’t take me. He's got a broken leg and wants fixing op Just — ^just 
as much as — as I do. If I’m good enough to come in, he’s good enough 
— and — and better." He paused awhile, breathing painfully, and then 
went on. " That — that there old dog of mine has follered me faithful 
and true these twelve long hard and hungry years. He’s about — about 
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the only thing that ever cared whether I lived or fell and rotted on 
the cursed track.” 

He rested again ; then he continued : " That — ^that there dog 
was pupped on the track,” he said, with a sad sort of a smile. " I 
carried him for months in a billy-can, and afterwards on my swag 
when he knocked up. . . . And the old slut — ^his mother — she’d foller 
along quite contented — ^and sniff the billy now and again — just to 
see if he was all right. . . . She foUered me for God knows how many 
years. She foUered me till she was blind — and for a year after. She 
follered me till she could crawl along through the dust no longer, and 
— and then I killed her, because I couldn't leave her behind alive I ” 

He rested again. 

” And this here old dog,” he continued, touching Tally's upturned 
nose with his knotted fingers, ” this here old dog has follered me for 
— for ten years ; through floods and droughts, through fair times 
and — and hard — mostly hard ; and kept me from going mad when 
I had no mate nor money on the lonely track ; and watched over me 
for weeks when I was drunk — drugged and poisoned at the cursed 
shanties ; and saved my life more’n once, and got kicks and curses 
very often for thanks ; and forgave me for it all ; and — and fought 
for me. He was the only Living thing that stood up for me against 
that crawling push of curs when they set outer me at the shanty back 
yonder — and he left his mark on some of 'em too ; and — and so did I.” 
He took another spell. Then he drew in his breath, shut his teeth hard, 
shouldered his swag, stepped into the doorway, and faced round again. 

The dog limped out of the comer and looked up anxiously. 

" That there dog,” said Macquarie to the Hospital staff in general, 
” is a better dog than I'm a man — or you too, it seems — and a better 
Christian. He’s been a better mate to me than 1 ever was to any 
man — or any man to me. He’s watched over me ; kep' me from getting 
robbed many a time ; fought for me ; saved my life and took drunken 
kicks and curses for tlianks — and forgave me. He's been a true, 
straight, honest, and faithful mate to me — and I ain't going to desert 
him now. I ain't going to kick him out in the road with a broken 
leg. I — Oh, my God I my back I ” He groaned and lurched forward, 
but they caught him, slipped off the swag, and laid him on a bed. 

Half an hour later the shearer was comfortably fixed up. ” Where's 
my dog ? ” he asked, when he came to himself. 

” Oh, the dog’s all right,” said the nurse, rather impatiently. 

Don’t bother. The doctor’s setting his leg out in the yard.” 
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THE DOCTOR’S DRIVE 

'* f H ^H£ Mails has got to go through." 

I Peter Miles was store-keeper and postmaster at Bilson's, 
and had been store-keeper there ever since Bilson's was 
any place at all, and postmaster ever since the Government had seen 
fit to open a post-office. His motto was, and he stuck to it, " The 
mails has got to go through." Rain or sunshine, flood or drought, 
snow or fire, " the mails has got to go through." And this January 
day the wind was howling like a demon possessed. Down through 
the narrow gully it tore, a veritable blast from a fiery furnace — the 
green things shrivelled up before its breath, the tall trees, their great 
branches tossed hither and thither like twigs, bent and snapped, and 
every now and then one was rent up by the roots and, falling, crashed 
among its fellows, and with its wide-spreading roots, which left mother 
earth so reluctantly, brought away part of the hillside ; even above 
the howling of the wind could be heard the slow slipping and sliding 
of the loosened earth as it fell towards the roadway. No sunshine 
to-day, no scrap of blue sky, the heavy clouds hung low, clouds of 
smoke they were, and the strong smell of that smoke and the aromatic 
scent of burning gum leaves was heavy in the air. 

Just in front of the little store stood the mail-coach, and the horses 
were being yoked up — only a small coach to-day, but there were four 
horses — four horses that were la)dng back their ears and kicking and 
plunging as if they did not like the job before them. The driver, a 
tall, lithe young fellow of five-and-twenty, with a slouch hat drawn 
down over his eyes and fastened with a leather thong under his chin, 
stood watching the fiaial touches being put to the harness and the 
mail bags being brought out and flung into the boot and put on top 
of the coach. There were a good many mail bags to-day ; usually 
the big coach would have taken them through, but the weather was 
so threatening that Miles on his own responsibility had decided to 
send them along in the little coach he kept for emergencies. " The 
mails has got to go through," and the sooner they got through the 
better on a day like this. 
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•' No passengers ? ” asked the driver laconically. '* You'd better 
send a man along to help then, case of trouble." 

Peter Miles looked thoughtfully down the road and rubbed his bald 
forehead hard. 

" I was thinking " he began, and then hesitated, and one of 

the stable helps, with his hair coming through the broken crown of his 
straw hat, laughed ironically. 

" Sweet day for a passear," he said ; " the hills'll be in a blaze 
long before you reach Bethambia.” 

" Lucky if we reach Bethambia unsingcd, eh, old man ? " said the 
coach-driver grimly, as he gathered up the reins and prepared to 
mount the box. " Now which of you fellows is coming along ? ” 

Still Peter Miles ^aded his eyes and looked along the road. The 
howling of the wind deadened all other sounds, and the thick smoke 
and haze made it impossible to see very far ; still he looked out 
expectantly and delayed the coach yet another five minutes. The 
secrets of the telegraph were his, and he could not betray them ; but 
he knew well enough the contents of that urgent telegram he had 
sent along to the doctor an hour ago. There was still time for him 
to catch the coach, and he hesitated to let it go without him. 

The horses grew more impatient, and so <lid the driver. 

" Come, old man," he said, " give the word. You’re risking our 
lives." 

" Hold on one minute. Here he is I Here he is 1 " 

Through the haze and smoke dashed a man on horseback. 

" Here, I say, hold on a minute ; I'm coming too.” 

" Better not, doctor,” said the lean coachman, " we're going to 
have a hell of a time." 

" Must," said Dr. Smith, dropping from his horse and throwing 
his bag inside the coach. ” Now shall' I come up in front ? ” 

The driver nodded. 

" Look after my horse, Miles,” cried the doctor, scrambling to 
the box-seat and settling himself there. 

It was lucky he was young and active, for the horses were more 
impatient than ever now, and the driver, with a quite unnecessary 
crack of his whip, gave them their heads. 

" It’ll be hell for leather. Mat,” cried he of the straw hat, as the 
stable helpers jumped aside to let the swaying coach pass, and Mat 
nodded his head. 
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Up the road, straight up the hill, swept the horses right in the 
teeth of the wind, and Bilson’s was left behind in the gathering 
haze. 

“ Where 're you goin’ to, doctor ? ” asked Mat as thqr steadied 
down to a trot, for the hill was steep and the wind strong. 

" To Coulson's — Just this side of Bethambia, isn't it ? '* 

A faint smile stole over Mat Jackson's impassive face. 

“ Eh, I thought they’d be wantin’ you there. It’s her first, you 
see, and Jim Coulson's mighty set on her. But it's an uncommon 
awkward time she’s chosen.” 

" They always do,” murmured the other out of the depths of his 
experience. " Never mind, they’ll take it more coolly next time.” 

“ I'd have ridden through, if I was you,” said the driver. '' You’d 
have done it easier.” 

But the other shook his head. 

" I’ve been riding all the morning,” said he. " And I never got 
to bed at ail last night. I reckoned on getting some sleep in the coach 
once we get through this smother.” 

" Lordy t we ain’t goin’ to get through this. All the ranges are 
on fire way back there. I reckon we’ll be lucky if we get through at 
all. It’s geltin’ worse.” 

" Ye gods and little fishes I It can’t be worse." 

” Oh, can’t it ? Just you wait an’ see.” 

" I'm bound to get through.” 

*' So's the mails. And once we top this hill it’ll be neck or nothing 
with us. Say the word, doctor ; will you go back ? ” And the driver 
slightly checked his horses. 

” Can’t we get through ? ” 

He raised his head. The smoke made his eyes smart, and he 
pulled down his hat over them, but it was little good, it was all round 
them, heavy and dense. On either hand the tree-tops were shut out 
as by a pall, and even the leaders were only visible to the men on the 
box as through a dense grey haze. 

Mat, the driver, took a long breath, then pushed back the flapping 
brim of his hat, and, standing up, took a long look round. 

Nothing but dense grey smoke and trees swaying and tossing in 
the wind seen dimly through it. 

“ Well, we mout get through. I've seen it worse — only the farther 
we go, the less chance of getting back if it’s too bad to go on. And 
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it ain't pleasant, let me tell you, to be roasted alive without any 
preliminary preparation. And it's kinder anticipatin'." 

The doctor smiled grimly. 

" As bad as that ? " he said. 

" Well," drawled the driver, " it mout be, and it mout not. The 
wind mout drop, you know, or it mout shift, or it mout rain, or it 
moutn't be as bad as I think. There's a hundred chances agin things 
goin’ wrong. But if we meet the fire two or three miles on ahead 
there, I teU you, doctor, it isn’t much I’d give for your chance of 
seein’ Jim Coulson’s wife through her trouble. But then again, we 
moutn’t meet the fire ; but I'm telling you the truth, if I hadn't the 
mails behind me, it's on the back track I'd be this minute.” 

" And if the mails can get through, I can,” said the doctor. " I 
reckon we'll go on, Mat." 

" Right you are, boss,” and he leaned over and touched the off 
leader, who was fretting herself into a foam over the smoke, with his 
long whip. 

Then the doctor pulled down his straw hat over his eyes again, 
and in spite of the discomfort of his scat and his doubts as to the 
safety of his situation, fell into an uneasy doze. The heat was over- 
powering, the smoke grew denser than ever, and every now and then 
he was dr'^amily aware that his companion was exhorting him to keep 
awake, to hold up and look out that he did not fall off. He was rather 
afraid of this last accident himself, and grasped the iron raU of the 
box-seat with a firm hand, and then kept starting wide awake, thinking 
he had lost it. If he could only have wakened himself up thoroughly, 
he would have made an effort and gone inside as safer, but dead beat 
as he was the smoke and the heat made him drowsier than ever, and 
he kept putting it off and putting it off till of a sudden the horses 
were pulled to a standstill with a jerk that threw them on to their 
haunches. 

“ God Almighty 1 ” he heard Mat’s voice in horror and dread. 
" We're dead men 1 ” 

Then he sat upright in a moment, and rubbed his eyes. 

It was darker now, much darker, though it was but two o'clock in 
the afternoon, the wind was wilder than ever as it tore shrieking 
through the trees, and the smoke denser and more choking ; but that 
was not the worst, for right ahead, directly in thdr path, was a lurid 
glare thrown right on the heavy smoke banks. 




480 MARY GAUNT 


The doctor sat up and rubbed his eyes sleepily, for the moment 
hardly grasping the gravity of the situation. 

" What’s the matter, Mat ? ” 

The coach-driver pointed with his whip. 

” The fire, right ahead," he said. " Both sides of the track, too. 
The scrub's thick and the track's narrow. We're dead men, doctor." 

The doctor stood up and looked back ; but the driver anticipated 
his thought. 

"No good, doctor, we can’t go back. The fire’d be on us before 
you could say Jack Robinson. And it would stop with us all the way. 
It's due south is Bilson’s, and the wind's dead from the north." 

The solitary passenger looked to the right and left, but the scrub 
was close and thick ; the country was poor enough, but the messmate 
grew up thick and bushy, and in between was tea-tree and bracken 
and twining creepers and prickly shrubs of which he did not know the 
names. But it was close enough ; there was no escape that way either 
for man or beast. 

" It’s sorter different when it comes to the point, doctor, isn't 
it ? " said the driver. " All very well to talk o’ gettin' the mails 
through, neck or nothing, till you have to do it ; but to drive into 
that muck of smoke an’ fire — the Lord ha’ mercy upon us.” 

" Is it the only way ? " 

" The only way. We're not above three miles from Bethambia." 
And he brought down the whip heavily across the horses’ backs. 
" Now then, fellows, for all you're worth.” 

'The doctor put his hand down and gripped firmly the rail as the 
coach plunged forward and rocked from side to side ; but he said 
nothing. "There was nothing left for him to say. 

" Let's get it over, in God’s name,” cried the driver, and he lashed 
the horses to a hard gallop. They kicked and plunged and snorted 
in terror, for the breath of the fire was upon them now, but the hand 
that held them was firm and strong, and the cruel whip came down 
on their backs unerringly. There was no turning back for them either. 

'The hot wind was hotter than ever now ; the mouth of the furnace 
was open, and it was pouring forth smoke and flame. The reek of it 
was in their nostrils, and the doctor pulled his hat down closely over 
his face. 

“ Look out you don’t choke and fall off,” said the driver grimly. 
" I couldn't stop if I wanted to.” 
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" All right," said his companion, and looking out again he noted 
that the adr was full of burning gum leaves. They fell on the frightened 
horses and on the mail bags, and his own coat was already smouldering 
in one or two places, and right ahead was the fire. On either side scrub 
and bracken and tall trees were all one mass of flame, and momentarily 
it came nearer, borne on the fierce wind. 

The horses saw it too and stopped dead, plunging and fighting to 
be free, and though Mat stood up in his seat and lashed them with a 
hand made desperate by stem necessity, they were desperate too, and 
they swerved aside and turned from the track to the right, bringing 
the coach sharply against a tree-tmnk. 

" Good Lord I " cried Mat in desperation. " Rats in a hole I ” 

** We’U have to blindfold them," said the doctor. " Give me that 
necktie of yours, they'll never face it as it is — and your handkerchief. 
Now, don’t leave me behind.” 

It is hardly an easy matter to blindfold a horse at any time, but 
never surely did it take so long as that day, when the minutes were 
so precious. Young Willie Smith cursed the fate that had sent him 
out from civilisation many times, as he struggled for that plunging 
off leader's head, but it was done at last — all four horses were blind- 
folded, and he scrambled up to the box again as the driver lashed 
them to a gallop. 

He wondered if it would be a good move. How could those 
terrified horses take the coach along that rough track, now scattered 
over with living coals as the burning branches and twigs fell upon it ? 
But it was their only chance. Mat's hands were firm and strong, 
and the horses answered to the guiding rein. The fire was on either 
hand now, their faces were blistering under the heat, every piece of 
wood and ironwork was too hot to touch, and the horses stumbled 
every now and then where a fall wduld mean certain death. He 
bowed his head in his hands. This was the end then. All his high 
hopes, all his ambition, and his little sweetheart waiting for him so 
patiently till he could make a home for her up here among the moun- 
tains. All, all was lost ; this was the end. How long now, how long ? 
Then the driver's voice broke in on his reverie. 

" The mails are afire, doctor. Couldn’t you put them out ? Take 
this waterproof apron." 

The waterproof apron had been pulled up to shield their own 
legs ; but no matter— if Mat were so faithful to his trust, he could 
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not be less so. and with his pocket'knife he ripped it up, and turning 
round threw it across the mail bags. It didn't half cover them, and 
he had to crawl half over them and put out the blaze with his fingers. 
Sometimes he managed to get the waterproof in between his bare 
hand and the fire, but always that was not practicable, and the mails 
were such inflammable material, before he got one place out another 
would be alight. His hands grew sore and painful but he hardly 
noticed it, only the smoke was so choking and the heat so fierce be 
could only wonder they held on so long. 

First one horse stumbled, then another, but the practised hand of 
the driver drew them to their feet again. The ofi leader was down 
on her knees once, and the coach gave such a lurch he gave up all 
for lost, while he mechanically laid his arm across the comer of the 
woodwork that burst into flame. 

“ Do that again," said Mat between his teeth, " and it's aU up 
with us." But the mare, helped by his gxiiding hand, struggled to her 
feet again. 

A burning branch fell right across the top of the coach, miraculously 
sparing the two men on the box>seat, and the doctor, with a great 
effort, flung it off. Another fell right in front of the horses, but the 
track luckily was wider here, and Mat managed to draw horses 
and coach a little aside. It was only clever hands that did it at 
that headlong pace, but it was done, and they were a little nearer 
the end. 

How long ? How long ? 

Eyebrows, eyelashes, hair were all singed by the flames ; the 
curtains in the coach windows were on fire, and the horses — their 
scanty harness was red-hot, and the white handkerchief he had tied 
round the eyes of one of the leaders was already smouldering. The 
end must come soon now, things could not go on like this any longer. 

" Woa, there. Steady, good mare. Hold up, will you ? " And 
the whip came down with a heavy crack across the backs of the 
stumbling horses. 

Crash 1 And a tall tree fell close alongside them, and men and 
coach and horses received the burst of sparks that flew around them. 

** It is the end," cried the doctor, his lips cracked and swollen and 
his mouth dry and parched, yet still making one last efiort to put out 
with his bare, burnt hands the fire that was kindling afresh among 
the mails. 
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*' By the living God ! no," shouted the driver. " We're through 1 
My God t we're through I " 

Then the other man turned his head and looked through the dense 
haze with red-rimmed, smoke-weary eyes, and he saw that his com- 
panion spoke the troth. Behind them was the fire, behind them the 
flames dancing yellow and red and blue in the heavy smoke, and here — 
here was only the path of the fire, hot wind, heavy smoke, dense and 
thick as ever. The breath of the fire had passed, and every living thing 
was dead. The tall trees were blackened, smoking skeletons, in which 
the red fire still smouldered, and the air was full of the soft, white, 
powdery ash that had once been bark and green leaves. But they were 
safe, safe 1 and in a few more 3 rards Mat drew up the horses, and they 
put out the last remnants of the fire that had clung to the coach. 

Then they were off again, and in another five minutes were clattering 
down the road into the township of Bethambia. 

The township had fought for its life, and at the first roadside 
cottage they came across a little knot of men armed with branches 
and sacks, and looking scarcely less dishevelled than the newcomers 
themselves. These had been beating back the fire from the township. 

" And it was a mighty close shave," said one of them, stepping 
forward. " But, lordy I Mat, whatever brought ye through on a day 
like this ? " 

“ The mails, Jim Coulson," said Mat, drawing himself up with 
dignity, " has got to go through, an' they’re through. An’ here’s the 
doctor for your missus.” 

Then a woman made her appearance in the doorway, winding up 
her bands in her long white apron. 

" Is it the doctor ? ’’ she asked. " Oh, doctor. I'm that sorry, but 
the baby was bom more than half an hour ago. Just as fine a child 
as ever you set eyes on, bless him I " ‘ 
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Mabbualmno of Assets. I^e t\tle$ Bankbuptot and Insolvency ; 
Kxjccutods and Administbatohs. 

PAUTITION. Si^e title PaUTJTION. 

I’AKTNKItSHJP PliOl’EllTY. ScB title FABTNBBBHIP. 

I’ERPKTUITIKS. See title Peupetditiks. 

StJCCKSSlON 1>1 ;TY. aW KsTATK and other UbATH l)U'nES, 
TEbTAMKNTAiiy DiKpo.siT j oNs. Se tUU Wills. 

VV^INDINO UP OF ("OiMPANV. See title OOMPAlNIES. 


DIHCOVKHY, liN\Sl‘li:(JTION AND INTEUUOGATOKTKS. 

account, tll^(‘ove^y rchH-in^ to <iiics1.iona of, when postpiitud, 52 
mtr) lo^nlui irs in claim for, 98 
st.( uiity for coj^Ih, 54 

ftccounljint, iiisjujction of JocuuhtiIh by, 90 
Hftioii for <l!hC.ovpry, lies, when, 39 
Adiiiiijilly ju’lifniH, discovery in, 43 

albdavit om to .Mpfciflc fJo<Mnncnls not mentioned in pleadingw of wldch pioductioii 
iri nought, (19 

notice to |»ro<loce docuun^nts nientione<l in, 68 
of <loc(injcut8, (iO 

not. u.sual in coninicK'iat li.st <'aiisos, 44 
nee document h, discovery of 
ageney, time for discovery in cases of, 52 
ayeiit, insj)(M*tion of documents by, 90 

knowledge of, must be stated in answer to intci ru;’atoi’ie}. 108 
non-piol't‘Hsional, rommuxileations to, when i»nvilegcvl, 7G 
privi!e},‘ed eom muni eat ioim made Ihrou^fi, 74 
)>rodiietion <it‘ dcKjumentH foi inspection by, 86 
report H by, when privileged, 78 
Bnoiiymons letters, wln-n firivileged, 76 
nnsiMM's to jniei ^o^]^utorie^ by corporation or company. 109 
object loiiH to making, 110* 
appeal, <li.sev‘v cry viideied for purpose..*! of, 53 

from decisions uh to inieriocatoiics, 107 

’ refusal of niHster or judge to otder discovery of doiMimenfs. 59 
^ wlwjx'c c<'Sf8 provnleil for in oidcr, 56 

ipplicutiou fcM discovory of documents, 59 

fuidirr and better answer to uuerropatorie.s, 112 
gencnvl production of docummts for inspection, 67 
leave to deliver intevroKatorios, 106 

production of specific documenlB not mcntionetl in pleadings, 69 
to compel production of d*>cuments. 69 
sot aside intei ri galories, 108 
arbitration proceed in ^.rs. dis<.'.uvciy when gi-antnl in, 40 
arbitrator, notes of proceedings ^'foro, not privileged, 7r> 

Aflsot.*! of a Teeeftsed person, interrogatoiies as to, 98 

attachment for non-com pliaiice >vitb order for discovery, 56 

bailment, iaterrogaiorics In cases of, 99 

bankers' books, copies of entrios in, 91 

bankruptcy pi oeecdiuga, interrogatoi :ea in, 44 

bill in Chancery, right to discoveiy enforced by, 38 

bills of GOstA how far prtvilegod, 75 

business bcK>ks. copies of entrios in, ^1 

cargo, into-iTOgatories in action for non-dclivcry of, 103 

ease of party, doen.oenth relating solely b>, protinction of, 87 

“ cause," nieaniiif^ of in Judicature Acts, 39 

certificate of master permitting pnymeot out of security of costs, 63 



!ndsx. 

DISCOVKRY, IKSPECTIOK, AND INTERaOaATORIBS-HN'HtiNMrf. 

Ghanoeiy, old rules of Court of, u to discovery, 88 

Division, discovaiy in proceodings l^fbre masters of, f>3 
character of servant, when production of, can be resisted, 84 
civil sait. danger of exposnie, not a ground for resisting pixKl notion, 83 
claim to seal up irrelevant portions of document, 70. 
eo-defcndant, aiscoveiy obtaineit against, 44 

cornraercial list, dLscoveiy rarely allowed in actions transferred to, 43 
committee of lunatic, discovery against, 48 
Companies Acts, discovery granted in pnwVcdingw under, 40 
comity, answer to interrogatories by. U)D 
discovery in case of a, 46 
liquidator of, discovery against, 47 
member of, examination of costs of, 56 
ordinary member of, discovery ordered against, 47 
compnirriises of former action, when piivilcgetl, 77 
coniidential communications, 73 
conspiracy, discovery gnint^nl in act ioiih for, 40 
copies of entries in stea<1 of inspection, 
right to take, UO 

co-plaintiff, discovery obtained against, 44 
Copyright Acts, discovery granted in f>roco<M lings under, 40 
corporation, answer to Inlermgatoriea by, loU 
discovery in case of, 46 

ousta of application for further and better answer, 113 
discovery, 56 
appeal. 56 
security for, 53 

where nit tu rogatories or answers are unreasonable, vexwtfnus or of 
inoulinate length, 66 

member of company examined on interrogatories, 55 

of further and bolter imswcu* to interrogatories, 113 
impniper interrogatories, 1)8 
insi>cction of tlorunicnts, DO 

rird roca osamtnuiion as answer to iiitcrrogaf ones, 113 
counsel, instructions to, biicfs ami opinions of ot(5., privileged, 74 
count ci'claiin, discovery obtained by party brought in by, 44 
couit, iiiHpectKiii by, of documents claimed to be privileged, 64 
of Chft'icery, auxiliary jurisdiction of, 38 
rolls, inspect ion of, 

crimin^U prosecution, linbilily to, rchistauce to production on giuundn of, 85 
Crown, discovery where the Crown is a party, 48 
custonicrs, interrogatories as to names and addresses of; 04 
damages, discovery Vnyiring only on, poHt|>oucaicnt of, 52 
interrogatories as to n mount of, 99 
defamation, discovery in action for, 51 

inlerrogaioi ies m action for, 99 

defence, discovery uMially not granted to dcfendaiit before, 50 

f^trikiiig out of, for iiou>compliunce with order ior discovery, 56 
defendant (made so for tliat purpose oiilyl, <ii»-covery against, 4ti 
discovery in aid of execution. jS^s title Kkecution. 
dismissal of action for iion-conipliaiiee witli oider fur discovery, 57 

want of prosficution on non-coinpluttue with eider ft>i 
discovery, 66 

doctors, reports by, when priviU'ged, 79 
<|ocumenf8, di««covcry of, 58 — 66 

affidavit, inrlusion in, docs not necessarily imf>ort right to product ion, 69 
of documents, 60- — 64 

by several parties, 61 • 

coiriinercial list cauHjr', not usual in, 44 
conclusivencss of, 61 
contents of, 60 
description of clocunients, 60 
King's Bench Divibiun, 60 
Chance^ Division, GO 
farther and better affi<]»vits, 61: — ^ 
when ordered by court, 62h 

inconsiiiieiictet in either affidaviUi, soVnetfmei u ground for a 
further, 62 
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DISOOVEUy, INSPECTION, ANU INTERROOATOBTES— coitfinMd 
clocuuiciTita, clincovery of — oontinuetl. 
afiidavit of do<!iiinentfl — c&ntinued, 

0 . insuHicieiit description of documents, 64 , 

interrogatory as to possession of particular document, when 
permitted, 63 

not usual in commercial list causes, 44 
office copy unnecessary, 61 

order requirinj^ stafement on oath as to specified document, 63 
to take'off tile, 61 

privilege, claim of, when capable of being controverted, 62 
privileged documenrs should bo included in, 69 
production, when ordered on ground of non-inclusion of rele- 
vant documents, 62 
loving interrogatory not allowed, 63 
KclieilulcM, 60 

second, on application of a second defendant, 61 
Biipplcnientary, 61 

untruth of, evidence as to, rule as to, 61 

exceptions to, 62 

when permitting of attack, though sullicieuLiu point of form, 
61 

appeal from n‘fuHul of master or judge to older, 69 
applieation for, i»iactice on, 69 
ili'-closure in particular cases, 65 

of »?xistence of documents, when refubc I, 64 
ilocuinent., meaning of, 68 
extent of, 68 
irisfiection by con it, 64 
luutiiio iiKsu ranee, cases an to, 66 
“ matter in question," meaning of, 68 
nat me of, 68 

order for inspection by master of documents claimed to be privileged, 64 
re<*ovciy of land, disclosure of documents \\hcn ordcicd, 06 
• rule as to, contrastcil with lulc us to production for inspection, 69 
Search, careful, necessary on order for, 68 

ship’s papers, discovery of, in notions on pollcir^ of marine insurance, 65 
underwriters, in actions against^ 65 
documents in custody of court of lunacy, production of, 48 
gcncial, interrogatories as io, 102 
intorrogatorit’S as lo contents of, 102 
list of, in lieu of affidavit in commercial li^t luiusc'!, 99 
of public ccnufJMiiics, discovery of, by rnandatnus, 39 
documents, pioductioii of, for inspection, 67 — 92 
accouiitant, inspection by, 90 
adidavit as to spccitic dociinionta, 69 
Agent, dociiiiicnts in possession of an, 86 
inspection by, 90 

" non-professional, coniniunicatiou to, when privileged, 76 

refKnts by, when privileged, 78 
anonymous letters, when privileged, 76 

application for production of specific documents not mentioned in pleadings, 
69 

to compel, 69 • 

bankers’ Liooks, c«.q>ics of entries in, 91 
business books, copies of cutries in, 91 
case of party, tlocument relating solely to, 87 
charuotc^of servant, protluotion of, losistancc to, 84 
civil suit, danger of exposure, not a ground of privilege, 83 
claim to seal up, 70 
client, waiver of privilege by, 81 
collisions ut sea, reports of surveys made os to, 79 
‘'commaiiicAtious at joint coDBuItatioiis privileged, 82 

V>cl ween parties, how far privileged, 80 
to non-professioniU agent, when privileged, 76 
compelled in what way, 69 

compromiao ofuf^rriner action or dispute, inbpection of, 77 
conndentiat coinmnnicatious to legal adviser, 73 
consequences of failure to produc^e, 91 
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DISCOVERT, INSPECTION, AND INTKBROOATORIBB— 
documents, protliictioii of, for inspection — continwd* 
coiiHultAtions, communioatioiis at, pririleged, 82 
copies of entries iiiBtea(^oC inspection, 91 » 

costs of inspection, 90 

conrt rolls, inspection of, 92 ^ 

covering up of irrelevant or privileijed part, 71 • 

criminal oases, in. See aUo title Orimikal J^aw and PROOGnURB. 

prosecution, liability to. privilege on grounds of, 83 
crimination, 82 * 

deposit of documents in court for inapectiou, 89 
“ documents ” includes what, (J8 
documents in possession of an agent, 88 

not in the sole posst'ssion of a party, 85 
relating solely to the cose of the party, 87 
expert, inspection by, 90 
failure to ])roduce, cousoipieiices of, 91 
* forfeiture, liability to, privilege on grounds of, 83 

fraud charge! in uctfoii, privilege to what exteril, 80 
general appliearioii for general pi\Hhsetion, *>7 
grounds for resisting production, 71 
illegality chargetl in action, extent of privilege, 80 
iucnminatiug docuir.entH. 82 
ins|^>ection, the, 89 

insurance cases, reports m, wluui not privilep'd, 70 

interrogatories, infornmtion contained in privdeged dneumentR may 
disclosed through, 77 

jurisdiction, discovery ordered against persons out of, 45 
Legal Aid Society, reports to, not privile^d, 8(i 
legal professional adviser, w’ho included in term, 73 
privile^'c, 72 

bills of costs, 76 • 

GOinrannica lions between opposing solicitors not privileged, 74 
solicitor and non-pn»f<'ssional agt'iit 
etc., 75 • 

through agent, 74 

counacra instructions and briefs etc., 74 
dispositions filed in coui*se of action, 76 
eritnes in solicitor's diary, 74 

in cases whertj legal adviser is consulted mrrclv as a friend, 
74 

Indorsement on counsel's brief of judgment etc., not 
privileged, 74 

notes of proceedings in open ctmrt 75 
same Holi<-itor acting for both parLu 74 
letters, when privilcred, 7(1 

litig.'itii.n personally conducted, extent of privilege, 82 
medical adviser, com niiiriicat ions to, not piivileges], 80 

mo<ics*of i»rocuring, 67 * 

nature and extent of, 67 

notice for inspection, the, 89 • 

to produce documents mentioned in plca<ling« or affidavit, C8 
official corrc^ifKindericc, how far priviU*ged, 84 
oppressic^, resistance to production on grouruhs <^f, 88 
order for inspection, the, 89 
patent agent, reports to, not privileged, 80 
penalties, liability to, privilege on grouiid.M of, 83 
photographs of documents, 69 
place of insiHKition, 89 * 

pleadings includes particulars, 68 
power of court to unseal, 71 
privilege, legal professional, 72 

privileged documents, disclosure of information through intcrrogatorfci, 77 
protected documents, 71 

public department, objection to production by, 84 
policy, 84 

pursuivant of the Heralds' College, reports to, not pjivjicged, 80 
xailway company, cases relating to, 88 

reports to, when privileged, 78 
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UI8COVERY, INSrECTiON, AND INTEKKOGATOR1B8— 
clocumcnts, production of, for innpection — conbinu^^ 
refusal to give, 69 

reporU hj agents or servauU to employers, 79 
iiierlical men, when privileged, 78 
resistance to production, 70 
right to copies, 90 

rival c<impany, books of, inspection of, 88 
servant, cliaracter of, when production of, can be resisted, 84 
p/'h* legal possession of party, £oc‘iirnents must be in. So 
boiiciloa, commuriicattons to, how far privileged, 73 
Bpecitied, orrler ns to, 63 

spiritual nvlviaer, communications to, not privileged, 80 
State ollieial, objection to production by, 84 
btalcnients r>f objection to produce, 70 
stockbroUpr, Ijooks of, inspection of, 88 
trustee, intent to which privilege can Ije claimed by, 81 
waiver of privilege, 81 
witneBH, inspoetioii by, 90 
election petitions, discovery not granted in, 41 

Knf*H'<h iiiforniatnm, pn»cccding8 on revenue siile by, discovery in, 46, 48 
evidence In bii[jport of case, interrogatories ma}' not extend to, 93 
execution, diHcovciy in aid of, 37 
executor, inlcn<»gaii'riei* ns to assets, 98 
tixpert, inspection of docunienla by, 90 
firm, order for diB<;overy against, 67 
foieign BoveKMgn, discoveiy ordeied ngainst, 48 
forfeiture, discovery not granted merely to establish a, 41 
interrogatories to prove, not jiermittcd, 97 
liaiulity t<i, resistance to production on grouruN of, 83 
form of order for giving bccnrity for co-^fs of tiiacovery, 61 
'fraud charged in action, privilege to what extent, 80 
goods, sale of, inter rogaU»ncs ivs to, 1 06 

ill raids* College, repoits to pursuivant of, not privileged, 80 
nioorne tax reluiris, vexatious intenogattu-ies kb to, diBiillovved, 96 
incriminating <iocuinciits, os to production of, 82 
indorHCinent upon order for diseovery, 67 
iiifarit, discovety where infant is a party, 48 

infornintion, biigjeh, proeee<iing8 on i< venue side by, discoveiy in, 16, 48 
illegality, charged in action, extent of privilege, 80 
iiirpury pni inUTt.y.'if gvo^ iliscovory granted in, 40 
liKluisit ions in lunacy, disi’ovcry in, 49 

inspection lo of d- < uments claimed to be privileged, 61 

ol ihujuiiionts, 67. Sfe documents, production of, for inspe^ction. 
how cariied out, 89 

insurance cases, reports in, when not privi’egetl, 79 
iiiterrnp.itori<« in cases, as to, 102 
iiuivMu^ diBolosuieof flocumeiitB ir cases as to, 65 
Mitcrplcadcr piocecvlings, discovery granted in, 40 
interrogatories, 92 — 113 

account, in claim for, 98 
answer to, 108 

fipx>lication for farther and lictter, 112 
by corporation or coiu|)aiiy, 109 
etubarrassing, 112 
form of, 111 
incornplcicncsa of, 112 

kiiowlidgo of ngeiit or servant must, be stated in, 108 
may be by vird*ro^'e examination, 113 
object suns to make, 110 
paragraphing of, 112 
time for delivering, 111 
’ using St t lie trial, 1 13 
when to be printed, 112 
appeal fi*om derision as to, 107 
application for furlhor and better au'iweT to, 112 
iju^e to deliver, 106 
to set aside, 108 

sssets of fl deceiiBe«i person, m to, 98 
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DISCOVERT, 1K8PECTIOK, AND INTRRROOATOBlBS—Aiii/miMMf. 

interrogSitories — coftHnued. 

as to particular document being io posBeesicm of party gi^inp; discovery when 
permitted, 63 

author af a libel, interrogatories as to, as a rule not allowed, 101 

bailment, in cases of, 99 

calls upon shareholder, in case of, 99 * 

cargo, in actions for non-delivery of, 103 
company, answer to interrogatories by, 100 
^ corporation, answer t-o interrogatories i>y, 109 
costs of improper, 98 

rird voce examination, 113 
credit, interrogatories as to, 94 
customers, as to names and addresses of, 94 
damages, as to amount of, 99 
defamation, in action for, 99 

defendant ( where more than one) to answer interrogAlnry, should be specified 
• in note, 107 

tlelivcry of more than one set of, 107 

disallowance of, where information better obtained by order for particulaid, 96 
discretion of nianter, us to, 107 
documents (in general), ns to, 102 

in possession of party, as to number of, 102 
forfeiture, iritcrmgutoi uis f>rove, not permitted, 97 
form of, 1 07 

evidence in support of case may not be included in, 93 
extent of, 92 

gootls, sale of, in cases os to, 104 

iiK'ome tax returns, vexatious ]nlerrogaU)ric8 as to, diHiillowed, 06 
information coutniiu’d in jirivileged documents may be disclosetl throi^d*. <7 
insurance, in eases os to, 103 
libel, in actions for, 99 

original nmniiBcript of, woll not l>c ordered to bo produced, 101 
lost document, us to contents of, 102 

malice, for pui poses of cstiwblishiug, 100 ^ 

mutters in issue or directly ruatorial must be confined to, 95 
names arid uddi esses, when proper subject-matter of, 03 
nature of, 92 

negligcrce. in act tons base<l upon, 103 
on ground of, 93 

nuinlieriiig <)f, 1 U7 

objections to answer, 110 

ortler for, in Cvimmeicial li&>t cases, 44 

other means of proving f^u-ts, not n good objection fo discovery, 9fi 

paragraphing or answers to. 112 

patcrita, in actions for infi ingenuTil of, 94 

payment, as to time and place of, 103 

pciiulty incurred, interrogatories to prove, not porinilJeil, 97 
profUs of a business, vexatious interrogntoi ies as to, diHaliuwed, 96 
prolix, must not be, 97 

rccovciy of land, in actionB for, 103 , 

refusal io allow, by rosLstcr, 107 

roving, not ailowcMl, 63 

sale of ^c^xls, in Citses, hb to, 1 04 

scandatouB, must not i>e, 97 

seduction, in acrion for, 93 

actions for, 105 
service of cojiy of, 107 
setting aside of, 108 
shareholder, in case of calls upon, 99 
slander, in action for, 99 

Stock Exchazige transactloos, in actions as to, 105 
trade marks, in actions for infringement of, 94 
secrets, in actions as to disclosure of, 105 
ulterior ptirj^o^cs, may not be for, 93 
unnecessary, must not be, 97 
unreasonable, must not Vie, 97 

valuer, in action for negligeaoe agairiht, 203 ^ • 

witnesses, names of, should not be the subject of, 93 
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DIKCOVKUY, INSPECTION, AND INTEIIROGATOBIES— ei>n^in«eA 
i ri tenogii torica — co?t( inu ed. 

wrongful dismissal, in action for, lOH 
13 SU 6 to be date! mined first, discovery where, 62 ,, 
judgment, discovery for purposes of working out, postponement oV, 53 
Ju<i mature Act, effect of,^upon discovery, 38 

jiirisdiction, discovery orueied against persons resident out of the, 46 
King's Proctor, discovery not ordered against, 42 
lanil, recovery of, interrogatories in actions for, 103 

Legal Aid Society, reports to, not privileged, 80 ^ 

legal t>^>8sesidon (sole), necessary to give rise to light of production for inspection, 85 
‘professional adviser, who inclodcd in term, 78 
nrivdege, 72 

Jotters, when privileged, 76 

libel, interrogatories in action for, 98 

liquidator of qompauy, discovery against, 47 

lost docnineiit, interrogatories as to contents of, 102 

lunacy, in qucistioii in, discovery in, 49 ' 

luTiritic, discovery wheie lunatic is a party, 48 

malice, interrogatories for purpose of establishing, 100 

rnuiidainus, enb:)rcerjient of discovery by,* 39 

manor, inspiiction of couit rolls of, 92 

marine insurance, discovery of ship's papers in actions on policies of, 65 
masters in Chanceiy Division, discovery in proceedings before, 53 
matrimonial causes, discovery in, 42 
“ matter,” meaning of, 40 

maiu^rs of law cannot be Fubjcct-matler of discovery, 36 
meaning of (enn “ dt-><*ovcry,” 36 

medical adviHcr, comm n nutations to, not imvileged, 80 
men, rep<jrts by, wlieu privileged, 79 

multiplicity ot persons a ground for ordering additional sec urity of costs, 54 
. naincH and nddr'^ssea, when proper Hubjeel-inattcr of interiogatorics, 93 
riegligc'iicc, iutorrogatorica in actions based upon, 103 
nominal plaintiffs, discovery obtained against, 4 3 
ncvi'OompliancG with ordci for discovery, olTeot of, 56 
non-purty, discovery agaitist, 4 3 

notes of pu>eco<litigs in court etc., nut ]>rivileg^'d, 73 
notice to produce documciits mentioned in ph aiiings or affidavit, 68 
obiectioiia to production of dociiniontH, statement of, 70 
otlicia! eoricspondcnce, how far ^>rivilegetl, 84 
oppression, resist ance to piisluotion on giounds of, 88 
order, discovery for purposes of w'orkmg out, postponement of, 53 
for ili^icoix-ry, effect of non-conipliance with, 56 
indoisement upon, 57 
service of, 57 

inspection by master of documents claimed to be piivilegcd, 64 
paiticulurs, tbsallowance of intorrogatorio'^, where information better 
oLitaiiicd by, 96 

« requiring statement on oath as to Bpecilied document, 63 

particulars, disco very when granted befoie, 50 
partnois, orvlcr for discovery against, 57 
patent, action for infringement of, seiiling up in, 71 
agent, reports to, not priviloge^l, 80 
cases, iliscovery in, before validity established, 53 
discovery in actions, infringement of, 43 
interrogatories in actions for infiingement of, 94 
payment, interrogatories as to time and place of, 103 
int<vcourt of security for cost**, 55 
out of txmrt of security for eosta. 56 

penalties, liability to payment of, resistaucc to proiiuction on grounds of, 83 
penalty, dis< overy nv't giuntcd merely to enforce a, 41 

interrogatories to prove penalty incurred not permitted, 97 
pending litigation, professional privilege wider in case of, 73 
petition (^election), discovery not grantcii in, 41 
of right, lUscovory not granted in, 41 
photographs of documents to be inspected, 89 
” pleadings” includt\'«^\aiticular8, 68 

notice produce dooumenta mentioned in, 68 
policies of marioe insurance, dis^very of 8bi[i'5 papers in actions of, 65 
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DISCOVERY, INSPECTION, AND INTERROGATORIES— 

poioefiBion, sole legal, necessary to give rise to right of production for inspeotlonf 86 
postponement of discoyery, where issue to be first determined, trJ 

^ 9 only necessary for working eut judgment or 

order, 63 

practice as to discovery, 37 • 

ordering security for costa of discovery, 64 • 
on application for discovery of documents, 69 
pniDcipa], discovery obtained against, where agent siu^a, 45 
privilege, legal professional, 72 * 

privileged documents, information contained therein may be dJ^closei^ through 
interrogatories, 77 

Inspection of, by court, 64 ' 

pro intereuo suo^ discovery granted in inquiry, 40 
probate actions, discovery in, 42 

procedure as to disco verj^, 37 • 

• Jiroceedings in which discovery may be grunted, 39 

production of documents for inspection, 67. Sre <1 oca men ts, pro«inctfon of, for 

Inspection. 

in criminal cases. Seo title Hbiminat* Law ant> 
PnOCKOURK. 
where lunatic a party, 49 
professional privilege, legal, 72 

profits of a buHinesN, vexatious interrogatories oa to, tliRallowod, 96 
public diX^umcnlH, discovery of, by mandamus, 39 

policy, resistance to prmluction on grounds of, 84 
question (jireliiiiiiiary) to lie decitknl, discovery where*. f>2 
railway company, production for inspection by, c‘ascs relating to, 83 
reports by servants of, when privileged, 78 
receipt for payment into court of security for costs, service of, 66 
recovery of land, disclosure of docuraonta when oi‘tJi‘ie<l, 66 

discovery grante<i in actions for, 40 • 

inten oratories in actions for, 103 
reports by agents or servants to employers, when privileged, 73 

mo<lioal men, when f>rivilcged, 79 • 

in insurance cases, when nor privileged, 79 
reservation of discovery till issue determined, 62 
riiBistunce to pro<luctU>n of documents for inspection, 70 
revenue side, proceedings on by KiiglUh infornuit i<ui, discovery in, 46, 48 
right, establishment of, discovery not given before, 62 
loviiig luteriogabiry not allowcxl, 63 
sale of gixsls, intcriogatorics in cases as U>, 104 
sealing up in patent and trwle mark cases, 7J 

of irielevant portion of do<*.umeni, 70 
secrets, trade, interrogatories in actions fui to diRclosiiTf- \ 10.» 
security for costs of discovery, 6.3 

amount c#f, 64 

^ wdicre inspT?ction procuied by notice, 64 

pa jf merit out of court of, 65 * 

service of reccqit for payment into i*ouri, 55 
seduction, action fur, interrogatories in, 93, 105 
servant, cliaracter of, when production of, can be resisted, 84 
lervicc of coj^y of int^irrogntories, 107 
order for discovciry, 57 

receipt for payment into court of security for c<istH, 55 
setting aside of interrogatories, 108 

eliarcholders, interrogatories as to execution of Hubsenption contraci 99 

Eberiff, discovery in actions against, 50 

ship s papers, discovery of, costs of, 64 ' 

in actions on pob'ci<^ t.f murine in.surancr, 65 
slander, interrogatories in action for, 99 
society, legal aid, reports to, not privileged, SO 

solicitor, communications with, how far jirivilcgcd, 73 * 

sovereign, foreign, discovery oi^ered against, 48 

specific documents, not mentioned in pleadings etc., application for production of, 
CO 

performanoe. discovery grranted in actions of, 40 , 
spiritual adviser, reports to, not privileged, 80 

statement of claim, discovery usually not grahlcd to plaintiff till after, 60 

( 11 ) ‘ 
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DISCOVERY, INSPECTION, AND INTERROOATORIES— oonllninrA. 

Statement of objections to production of doenmenta, 70 
Block Exchange transactions, interrogatoricis as to, 105 
stranger to tKe cause, diset^verj not granted agaimt, 46 
striking out of rlt^fencc for non'COfnpHancc with or<ler for discovery, 50 

4 reasons for, 58 

testarnentary cajiacity, discovery in cases as to, 42 
third party, discovery obtained by, 44 

proceedings, discovery granted in, 40 
time of granting ihsoovery, 50 * ' 

trade-mark, ^tion for discovery by owner of, 39 

infringement of, scaling up in, 71 
discovery in proceedings for removal of, 43 
interrogatories in actions for infringement of, 94 
seciets, interrogatories in actions as to tliscloanre of, 105 
trial, discovery in crises, wliere not iicc<le«.l for, 52 

trustee, extent to which proiiiiction for inspection can be resisted iiy, 81 , 

underwriters, disclosure of documents in action against, 66 

uris/'iihng of documents tinder direction of court, 71 

valuer, inU*r rogatories in action for negligence against, 103 

waiver of privilege of refusing production, 81 

witness, inspection of documents by, 90 

witnc-,*ies, natnes of, should not be the subject of interrogatories, 93 
wi’ongful <lisrnissftl, interrogatories in action for, 106 

Admission op Kaots. Seo' titUs Evidkncb ; Puacttck A^'t> ritooEDURR. 
IUnkk.is's TIooks, Inri'kction op. jSw» Bankers and Hankino. 

Tom PAN Y, iNsrjcfTTioN op Books op. Sue t if It* Companies. 

CORPOUATION, Inspection of Boors op. Sev title ('iouroBA i ions. 

(-OUNTY OotTRTS, DlSCOVKIlV IN. See f if If COUNTY (JOURTS. 

Depositions, SeetitUe (Mitminat. T.aw and Prookdttuk ; Kvidenotc. 
Kxiccution, Uiscovbry in Aid op. See title Kxkoution. 

InspVction op Doouments of CoBroHAiioN nr Member. Sec titles Com- 
paq lES ; (.’ORPOUATIONS. 

Inspection or View op r/)cus in Quo. See title Bracticb and Tuo- 

OE1HJ RE. 

Mandamus to rruinrrcE Dooump.nt.s. Sec title Crown Practice. 

Mayor’s Court, DiscoTEr.v in. fi/ 5? Mayor’s Court, London. 

PHODurrioN nr ihiruMUNTS in (biiMi.NAh Oabjss. See title Criminal Law 
ANr> I’lUMT DUI.n. 

.DISTUKSS, 117—227 

abandonment by proenretnent of tenant, 189 
tueaning of, 188 , 

•action for duinri^es, 201 

claim in, 205 
defeiico to, 205 
cxi^'cssive ilistress, 205 
illegal disticas, 204 

irregular distress, 205 ^ * 

iurisiliction of county court In, 207 
double value, 191, 207 

roeoveiy of treble damages for rescue or poundbreach, 194 
j’pstMio or pound biT.Tch. 194 
of replevin, 202 , 

on the ease, tcnant’.s remedy by, 185 
adinJnistmtor. distivss by. 129 

Admiralty process, goods taken under, distraint upon, 179 
adoption of unauthorised disticss. 160 

Agrioultural Holdings Act, 1908, distraint for rent under, 159 

setthMaent of disputes under. 209 
machinery, distress upon. 140 
amUossador, proi>ert 3 |,<ff, no distress uj on, 133 
anicud.s for irregulift^ dus tress, tender of. 197 
animals feret natmrm^ distress npon, 138 
appeal against issue of distrc^is warrant fot poor rate, 214 
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DISTRESS — eoTitinued, 

ap^>eal from justice’s order for double Taiuc, 191 
appraisement in case of distress for income las. 330 
stai^ping of, 171 • 

when necessary, 170 
appraisers, two, necessary, 171 
who may be, 171 
arrear, rent m, meaning of, 148 

arrears, of rent, agreement to take interest, effect of, on distress, 169 
period of limital ion, 159 • 
assessed taxes, recovery of, 216 

by collector advancing money, 220 
rent reserved nn, cannot be distrained for, 124 
assignment of reversion, loss of distress through, 151 

underlease for all the residue of a term is ajo^ 135 
assise, rents of, 120 
• attornment clauses, as to, 127 
to receiver, 130 

auction room, removal of gooils to, 184 
auctioneer, goods sent U), distress upon. 136 
when licence necessary, 184 

backing of wurraiit, under iSuinmary Jurisdiction Acts. 221 
badUl, corporal i oiiH diKlrain by a, 131 
fees of, no diatiaint for, 182 
illegal act of, ratilioalion of, by landlord, 204 
inCuut cannot. Ik* appointed, 169 
is agent of Inudloid, 162 

landlord’s remedy against, in case of excessive distress, 206 
who may act as, t {»2 
bankrupt tenant, diati-cas in case of, 171 
bankruptcy Acts, diHiruint for rent under, 159 
hcMliling, distress upon, 139 

benelioe, ecclc:siristicul, ciistrcjss by Hcquestrator of, 132 

bill of uxt.'hango etc., of, effect of, on right of diatreas, 153 

sale, goods comprised in, not protected by Distress Amendment A<'i 
1908,., 145 

instruments giving |>owcr of distress as sccuiity is a, IIB 
bond, replevin, 201 
borough rate, rcciivciy of, 217 
breach of security, b »nd in icplevin, 203 
breeding stock, di'»t.r<\s8 upon, 140 
caged animal.K, disLres-s upon, 13S 
earner, goods In harub of, no distress upon, 136 
cattle dijven off to aveed iiint ress, dint rafiit upon, 1<06 
uj'ou coinniun, dimness upim, 150 
certainly of rent, 122 
certificate of bail < IT, 162 

certiorari, removal of action of feplovin by, 202 
charges, table of, 186 

chattels let with houses or land at one entire rent, 122 
sums reserved for use of, 122 
chief rents, 120 
churchwarden, distress by, 131 
clande£»tiue*ri movfil of goods, 189 
co>execotors, right of distress of, 126 
cO'heirs in gavelkind, right of distress of, 126 
collateral security taken, distress where, 174 

commitment for non-payment of costs under Bummary Jurisdiction Arts, 227 

general district rates, 317 
poor rate, 215 

in default of payment under Summary Jurisdiction Acts, 223 
commitfal in default of distress under Bummary Jurisdiction Acts, 223 

payment where sum recoverable by compLaiuU* 224 
common law power of distress, 116 

right of distress, expiration of, 153 
company, demand of poor rate from, 211 

distraint upon, for Itioome tax, 218 • , 

in liquidation, distress against effects of, 173 
officer of, distraint by, 162 * 

( 18 )* 



Index. 


DISTRESS — cotitinued. 

compensation, recovery of, by distress, 221 

uii<Jer Aj^ricultnnil Holdings Act, 1908, set off against rent, 1B9 
compulsory p.iyrnent for landlord, 150 t ^ 

wiu^liag-up of corai»aTiy, distress during, 172 
condition prc<'C(lr*nt must^ be fulfilled before right to distrain arises, 121 
conditions precedent to distriiaH, 121 
conaervaiora, demand of poor rate from, 211 
<x)nstitutioiial privilege fiom distress, 133 
consl inch ve seiKure, C6 • 

contraci- by landlord to sell freehold, effect of, on distrcfli, 152 
I ight of distress arising from, 117 
convicted perfA)n, custody of, pending return to warrant, 222 
distress upon goods of, 221 
postponement of warrant of distiess, 222 
co])ai‘eencrs, i^gbt of distress of, 12fi 
copyhol<lcr, distrcs'% for lent of, 127 
coin, disticsB upon, 133 

hay etc., impounding of, 109 

loose, Bide of in default of replevin, 181 

sale of, 181 

corporation aggregate, disticss by, 131 

demand of poor nite from, 211 
Hole, distrefl.s by, 131 

corporeal licieditarnciil, unit distrainaVde for must spring from, 122 
costs, distress for, on ccrl it'icate fd mm-payment, 227 
of taxation of expen.ses t>f distress, 180 
wairant of difltre.sH for poor rate, 215 
recoverable by tiistres.s under Summary Jurisfl.ct :on Acts, 227 
county court, jurisdiction of, in action for damages, 2i»7 
court, leave of, necessary in case of company in liquidation, 173 
' creditor, execution, payment of rent by, 178 
crops, growing, no sale of, till npe, 183 

severed, distraint upon (Sale of FarmingStock Act), 179 
Crewn, distress by, overrules execution against tenant, 175 
property of, no distress upon, 133 

currency of tonanoy, no distress for pAymcnt.s agreed cm duniig, i22 
curtesy, tenant by, right of diatresa of, 126 
damages for imprisonment un<ler nn illegal warrant, 225 
in action against shonll at suit of landlord, 178 
case of c.xccssive (listrcs’s, 207 
illegal distress, 20G 
irregular distress, 206 
recoverable in action, 206 
dead rent, reservation of, in advance, 124 
debcnture-holflcrB, distraint upon goods mortgaged to, 174 
declaration under T>aw of Distress Amendment Act, 19U8...H6 
deer, distress upon, 138 

'defeasible revcrsivui will support distress, 124 
defence to action for damag^, 205 
definition of, 117 
demand for poor rato, 21 1 

when necessary to distraint, 148 

demise, actual and existing, necessary, 121 * * 

determination of lessor's defeasible interest puts an end to right of distress, 152 

distinot rents, distress for, 156 

district rates, recovery of, 216 

divesting of prd^icrty in goods seised on sale, 192 

dogs, distress upon, 188 * 

doors, breaking open of, to distrain, 164 

doable rent, distraint for, 159 

value, action for, 191, 208 
* justices' order for, 191 

dower, tenant in, right of distress of, 124 
catage of grass, cannot be distrained, 182 
ecclesiastical benefice, distress by sequestrator of, 182 
tilectrlc light meters^ fittings etc., distress upon, 141 
elegli. tenant by, right of distress of, 126 

emblements, rent of tenant holding over hs lieu recovered by distress, 151 

' f 14 ^ 
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DJSTRi£Si^ — cotUinuM. 

Kiaployers and Workmen Act, 1875, exemption ander, 226 
Knglieh distress warrants, enforoomenUi of, in Scotland, 231 
entry, forcible, to remoTe gpocis fraudulently removod, 122 
rtghtfof, for purpose of distraint, 169 
cstop]>el, reversion by, supports a distress, 12i 
excessive distress, 197 * 

action for damages, 3(>r» 
damages in Ciise of, 207 
landlord's rcme<ly n gainst biiliff, 205 • 
exclusive possession necessary, 1 32 
exeention against tenant, effect, of, upon disLiess, 175 

overridden by Crown's right to distress IVh 
creditor, paj^mentof lent, by, 178 
followerl by bankruptcy, landlord's right to leut^ 176 
executors, distress by, 139 
exemptions from distress, 1.'13 - 148 
* constitutional privilege, 133 

iixtutes, 138 

goods of under t4>nant8, lodgers and filrangers, H3 
instruincuTK of trade, 142 
hvr animals, J 48 

miscclLaneoua statutory privileges, 140 
money, l.'iS 

perishable arliolos, 13S 
things in actual Uvse, 137 
trade privilege, 134 

under Employers and Woikmen Act, 187:, ,.226 
Summary JiinsdtoLioti Acts, 236 
wearing ajipare I, bedding arul t mils of ti:i*ir, 139 
where right given by A< t of J\iriii\iij«‘iit . 315 
exhibition of complaint ti[ion framiulent reuiu valid goods, 191 
ex^icnses of <listrainf , distress for, 160 
riiHttesH, 186 
table of, 186 

( Xpuation of term, disin'ts after, 149 
express power of, 118 
foe farm rent, 120 

fees, excessr,o, penalty for taking, 187 
table of, 1 86 
upon distress, 186 
lixturcs, 136 

temporarily rcimncul, no distress upon, 137 
w'hen a poi tiou of the freehold, 137 
wrongful removal of, 206 
forcible entry for distress for iucomo tax, 219 
rc-ciitry, 163 

foreign princes etc., piof^erty of, yo distiess upon, 13.3 
forfeiture, notice of, under Summary Jurisdiction Acts, 222 
frames and rnatertaU in textile trades, distress upon, 140 
fraudulent removal, 180 • 

exhibition of complaint, 191 
forcible entry to seize goods, 192 
of gooc^, 156 

penalty, 190 

freebezicb, tenant by, right of distress by, 120 
fruit exempt from distress, 138 

furniture vans etc., detention of, engaged in night removals, 19i 
gas meters and fittings, distress upon, 141 » 

gates, breaking oyieri of, 165 
gavelkind, codieini in, right of distress of, 126 
general district rates, committal for non-payment of, 216 
recovery of, 216 

goods dl8 trainable for poor rate, 215 

exempt from distress, restoration of, 209 
fraudulent removal of, 189 

penalty, 190 

fraudulently removed, aistraint upon, 156 
in custody of the law, no distress upop, 134 

(IS )‘ 



1nDE2^. 


IJISTII K SS -^orUinued, 

goo'is, purchase of, by landlord, 185 

removal of, to puhlic Auction room, 184 
seized by &henff, removal of, 175 
upon a sequest ration, 175 

taken uiuK r Admiralty process, distraint upon, l78 
growing crops, jifipiaif^meliit, 171 
distress np(m, 1S3 
inipoiiridiiig of. 160 
no s )!e of, till ripe, 18S , 

not distipinablo for rentcharge, 121 
guardir/'.-*, distress by, 130 
hay, distress 133 

hennt Borvlco, cJistiosM for, 127 
higiiway rate, recovery of, 216 

hiio<l tools and implements, distress uf>f*ri, 130. 110 
lioises and carrtagos at livery, disficss upon, 136 

house not to he locked up, upon distp'ss, fo exclusion of tenant, ICU 
linsband in right of wif«, distress by, 120 
fiusbandry, iiistniments of, conditional privilege of, 142 
illegal di.sLiess, 105 

action for damages, 204 
damages in ease of, 206 
on goods of lodger or uridcrlcnaut, 147 
remedies for, 106 
iiiipoundliig, 168 

of eoni and hay, 16!t 
off the premises, 160 

of go<ids seized und<*v iSummary Jurisdiction Act 2^6 
growing crops, 1 60 
on the premifeB, 160 
, poundbi each after, 193 

rescue bffoic, 103 

imprisonment in <]cruu1t of clistreHs, 223 
iuel^siires, bieaking dow n of, 165 

income tax on profits of inanois, royalticB, marketp or faire, recovery of, 210 
tilhea and teinds, recovery of, 210 
tolls or (isheries, recovery of, 210 
recovery of; 21H 

undi^r belied. K, recovery of, 219 

* incorporeal hcreditarnont, rent distiainable for, canuuL be leacrvcd out of, 122 
increased rents, ns to, 122 
indictment ftir j>oiuid breach, 195 
imloiseinent on writ claiming damages, 205 
infant, uppointtuenl of. as builiif, l<i9 
inhabited liouse duty, recovery of, 218 
injunction to rcsliuin distress, 208 
inner door may be broken open, 164 

iE^liilmcnt bniger, 223 * 

instruments of husbandry, conditionAl privilege of, 142 

of ti*nde or jirofession, conditional privilege of. 143 
interest on arrears of lent, clTeet of taking, 153 
inventory of gooils included in distress, 66 

of [(Alger or undertenant claiming piotection, 143 
seized, Bullicicncy of, 168 
sale of things not included in, 196 
irregular distresa, 196 

action for ilamagcs, 205 
damages in ease of, 206 

special damage must be showm in action for, 206 
tender of ninendrt for, 197 
irrcgidariticB lu sale, consequences of, 182 
joint cUstTfiSS, 161 

tenants, right of distiess of, 126 
pidgrnent for rent, effect of, on clistreM, 453 
iwLst vacation of rescue, 194 
laiuilord, paymeuU for, ^ 56 

purchase of hjr, 185 

l»nd taXf recovery of^ 2X8 • 
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DI STEB88 — continued. 

law, goods in oustodj of the, no distress upon, 134 
Jjaw of Bistress Amendment Act, 1908. .,143 

declaration under, 143 

lease, termination of, distress after, 149 
leave to proceed with distress, 173 

lessee with a second and reversionary lease subletting for term longer than ftrst 
lease, effect of, 152 • 

levying tlie distress, 160 — 168 
bailiff, 162 
entry, IG3 

notice of distress, 166 
seizure, 165 
warrant, 160 

licence, right to distrain docs not spring from a mere, 123 
limitation, period of, 159 
liquidation, distress after, 172 
* live animals, distress iif>on, 138 

livery, distress upon hoi-scs and carnages at, 136 ■' 
lodger *' distinguished from occupier, 144 
lodger, protection of, 14H 
looms, distress upon, 140 
lord of the mant*r, distress by, 127 
loss of the right to distrain, 151 
by agreenicrit, 155 

assignment <tf the reversion, 151 
conduct, 155 

ilctemilnation of Icssoi's term, 153 
expiration of tenancy, 152 
judgment for rent, 158 
payment of rent, 168 
previous diHtretw, 164 
sunender o( the reversion, 153 
lender of rent, 153 

ma . Ijiiw'ry, agriculf nral, distress upon, 140 
manor, loid of the, distress by, 127 
married woman, distrc'^s by, 129 

merger nf reversion, loss of right of ilistrcss through, 163 

nictrofjolitan police' district, flislrt»sh in case of woelcly etc, tennneles and snot) j 
houses, 208 

riiilk exempt from distress, 1.88 

minim urn rent, reservation of, in advance, 124 

money, distress upon, 138 

mortgagee in posscs*'ion, no obligation on, to disfrair^. t23 
mortgagees, distress by, 1 27 

mortgagor, as bailiff of mortgagee, distress by, 129 

distress for rent nujcrveti on lease by, 128 
new tenancy created, as to disir<?ss after, 150 

night, (kstress ina3^ not l>c at, lAl ^ 

removal by, deieutioo of furniture van, 192 
notice by superior lamllord to undertenant or lodger, to make payments of rent 
to him. 147 
of distress, G6 

Jprfciture under SummaTy Jur«Hdiction Act, 223 
intention to replevy, 201 
nulla bona, return of, 178 

“occupier** diatinguiNhed from “ lodger,” 144 
origin of, 117 

outer door must not be broken op<‘n, 164 
overplus of sale, bestowal of, 1 B5 
over»»?eT, distreoB by, 131 

g xriab contribution to borough rate, rec overy of, 217 
ari&b Ofhe^Ts Actf 1793, application of, to fevies for duties on Jnuf! fv, 220 
pawnbroker, goods pledged with, no distrf*ss u{M 7 n, 136 
payment of a sum of money, enfonoed by distress, 231 

rent, cztanguisbxnent of right to distrain by. 153 
payments for landlord, effect of, on amount of distress, 157 
penal rent, demand necessary In case of, 146 * • 

penalty, enforcement of, by dittrem, 221 , 
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DI8TB EtiB — oantimied, 

perishable articles, exemption from distress, 138 
{>ersoD, distraint in, 162 
persons who may distrain, 126 

place of rnalcKig distress, 165 « 

poor rate, appeal against issue of distress warrant, 214 
case for opinion of High Court, 212 
costs (jf warrant of distress, 215 
delay of issue of warrant cannot be directed, 214 
demand of, 2L0 

from company, corporation or conservators, 211 
^ difttresafor, 210 

proportionate part, 214 

evidence in support of application for distress warrant, 212 
goods dis trainable for, 215 
inqniry into natuie of occupation, 214 
TioiiHSippearance of person summoned, 214 

non -occupation may be shown in opposition to application fol 
warrant, 213 $ 

non -publication of, 212 

objection that premises arc not within area of rate, 214 

objections to, 2 1 2, 213 

“passive resistance*’ cases, 212 

payment by instalments, 211 

precise sum must be demanded, 211 

rate book primA facie evidence of amount due, 212 

Hummons f(jr, 211 

validity of, not to bo Inquired into by justices, 212 
wan ant of commitment, 215 

distress, to whom directed, 214 

possession of tenant after expiration of term, how evi<lcnced, 150 

necessajy to validate distress after expiration of term, 150 
• walking, 187 

pustpiineiiKUit of right to distress by agi cement. 186 
poundbreach, 123 

’cannot bo jualificd, 124 
force not mv'cssruy to constitute, 193 
indiotmeiit for, 195 
rcme<lies for, 19 f 
fioiind covert, 169 
overt, 169 

pri^fereutial payments, postponeinent of riglit to distress to, 174 
price at sale, 181 
privilege, condiiioiuil, 142 

const Jl lit ional, from distress, 133 
from il'sircBS, 133 
trade, from tlistresp, 134 
professional tools, conditional privilege of, 142 

property tax, recovery of, 218 ‘ • 

pbblic trade, things deliveretl to pf*r.son f\croising a, uo distress upon, 134 
jmr autra via tenant, right of distress 125 
t|uit rents, 120 

railway lolling stock, liistress upon, 110 
rates and taxes, tlisfress for, 210 221 

assessed taxes, 218 
boixiugh rate, 217 
genemJ district rates, 216 
highway rate, 216 
income tax, 219 
poor rate, 210 
t ithe rent charge, 217 
re<niption, 194, 209 

receiver (nppoiutc<i by court), distress by. 130 

distniint upon gcauls in possession of, 180 
order of court, when nocesesary tg distress by, 130 
to attorn, IBO 
private, di&tress by, 181 

under Couveyaf.cing Act, 1881, di.-^ tress by, 131 
re-entjy, forcible, 165 
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i^xoi naoo — conitnuea, 

remcdifis for wrongful distress, 196 — 210 
action for d:mia^?C8, 201 
double value, 207 

injunofion to rcsUrainli distress, 208 
recaption, 2(ii) 
replevin, li*y 
rescue, 209 

8iiT7iniary procccilings in Kpeeial cusea, 208 
removal by night, detention of furniture van. 192 
fraudulent, 1^9 

exhibit uiii of complaint upon, 191 
penalty f47r, 11K> 
of fixtures, damages for, 206 
gtx)ds, fraudulent, ir»G 

wroriL^fiil, liability of sheriff for, 178 
renewal, mu render of hea^l Icjise for, effect of. IT*:? 

♦ rent, aUeraLion of, not ainouuting to denusc, 1 22 

apphcatifn of pnicee*!^ nf f.horiff‘8 sale touill^d&t, 176 
arrears tbstiainaMe for m case of we -kly ete. tenancies, 179 
of. effect of taking uiteicst, 16:1 
at what lime in airtair, 1211 

bnlnucQ of, action f4>r, where distreas ifisiinioitMit. IS| 

coinpen.‘i:ition unchr AGrricnhural Holdings Ait, l'.>08, hft ufT nramst, 
169 

dejid, roNereatioii of in advance. 121 
different kinds of, 119 
double, di.>H'Aint lor, 159 

extingLUr^hnieni of light to ^listraiii through payment of, 153 

fee larni, 120 

in nriear, meaning of, 14S 

judement for, effect nf, upon distres'*, 153 

laiuJIoni's right to, lifMiii <*x<’eu(ion followed hy bunkrnpfey, 176 
nniiirnnm, n servation «.»f, in advance, 121 
iMU>t be et'i la' n 1 22 

in uix artu permit of, 123 ' 

resrrved as .such on the ib rnisc, J22 
of truant holding over in lieu of t nibli'mmit-, ie<oveiy of, 151 
paid, goods not t . be sold iiudcT execution till, 178 
[layable in advance. 12.1 
payment of, execution ci editor, 178 

undtM' tin eat (ff distiess, 172 
^Tcnal, demand iie'assary in ca.se of, 1 48 
le.scrvcd on a.ssigjiinci»t cannot be lU.strnined for, 124 
tendiT of, upon tlisfrcH’^, 1.53 
how niiuie, 151 

nndej Agricultural Moldjng.s Act, 190S..,159 
what IhiJigs may be set off against, l."/^ 
wliAJn due. 148 • 

rrntcliaigo, di viHion of, 121 

expn sv power of di»trer*s to k<‘ ore. J 19 
growing crops not distraniable f-»r, 121 
nature 'ff, 1 19 

lithe, recovery of, 217 
rent-»C'ck, i^.tiire <»r, I2o 
rent -SCI vice, nature of, 119 
rents, chief, 1 20 

distined, dbtr'^ss for, 156 
of assise, 120 
quit, 120 

separate, separate flis'rainia for, 188 
replevin, 181, 199 — 204 
action of, 202 
available, wiicn, 2W 
bond, 201 

breach of, 203 

damages for wrongful ♦aking or detention, t0$ 
of, 199 

double meaning of, 200 
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DISTRESS— miUiitiud. 
repley i n — contitmed. 

replevy, the, 200, 201 
security j|bo proscciife action, 200 
specific chattels, restitution of, 199 
warraut for re-delivery, 202 
replevy, the, 200, 2(J1 * 

reputed ownership ^ause, effect of, 172 
reecoQs, 103 

rescue, 1U3 t 

an a legal remedy, 209 
jfistlflcation of, 194 
remedies for, 194 

rtwtraint uf>oii distress by court daring winding-up, 172 

reversionary lease dties not take away right of distress under first lease, lft2 

leasee taking a, effect of subletllng for longer term than first 
lease, 152 , 

reversion by estoppel suppi^pts a distress, 124 
in distrainor nccemary. 124 
loss of distress through assignment of, 151 

parting with, prevents seizure of goofls fraudulently removed, 190 
surrender or merger of, loss of right of distress through, 152 
suspension of distress pending completion of purchase of, 152 
••rolling stock,** definition of, in Railway Rolling Stock Trotection Act, 1872... 

sale, common law right of <1istre88 confers no power of, 116 
insufficient proceeds of, action for balance, 181 
Irregularities in, consequences of, 182 
ino<le of, 184 

of chattels nccessaiy to action for double value, 20S 
com, 184 

• distress, 180 

goods seized under Summary Jurisdiction Acta, 225 
growing crops, 183 

• things not inciudci] in inventory, 196 
order to he observed in, 185 
overplus of, bestowal of, 1 85 
place of, 163 
premature, 183* 
price at, 184 

{iroperty Is divested from tenant, 192 
HUEpenslou of debt till, 181 
time for, 182 

extension of, 182 

samples sent to ngiuit for exliibition purposes not privileged from distress, 
136 

Scotch distress warrants, enforcement of, in England, 221 
second distress, 188 

'security to prosecute action of replevin, 201 
seisure, ooustruotive, 66 

of the chattels. 166 

sequestration, goods seized upon a, 175 

of eoclosiastical benefice, distress by, 132 
set-off, how far available against n.'nt> 168 
sewing machine hired, distress upon, 139 
sheaves or cocks of com, distress upon, 133 
sheriff, damages against, at suit of landlord, 178 
goods f%ised by, removal of, 176 
Ability of, for Wivmgful removal, 178 
socage, guardians in, distress by, Y60 

special dassage necessary to support action for irregular distress, 206 
Bpeoifio ohattdl, restitution of, should be sought by action of feplevin, 199 
stanckb <m appndsement, 171 
xeplevhi bon^ 902 
when feqfoisite for warrant, 181* 
subject-matter of distraint, 189 

summary jorisd!e6liQ|igmoc*YY!ot of oasts and charges, 996 

costs awarded by court, reooveiy of, 227 
oert^ioate of, won-payment of, 227 
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•uminarj juxudicUozi, cq 9 U of oppoal, 226 

ooiMlahle, ezocutioD to be by or oader direction of» 226 
exeoptiooi of warmnta, 226 
exemptioo from diatr^ 226 

impoundlns 'Of goode, 226 

aerVlce of oopv of order, 225* 
tender, effect of, 226 
warrant defective, 225 

founded oh defective order, 225 

Sommary Jurisdiction Acte, oommlttal in default of distresa, 225^ 

distxesfl imdor, 221 • 

committal iu default of {layment, 22^ 
where cum roooverable on 
complaint , 224 

summary proceedings in epeclal cases, 206 

summons for poor rate, 211 * 

* Sunday, distress may not take place on, 142 

sunset and sunrise, limes of, must be proved, if necessary, 149 
surrender of head lease, effect of, 162 

reversion, loss of right of distress through, 152 
anspension of distress pending oomplelion of purchase of rc version, 152 
table of fees, charges and expenses, 166 
taxation of expenses of distress, 186 
taxes, nsaesBod, recovery of, 218 
tcincis, recovery of income tax on, 219 
tenancy at sufferance dues not authorise, 121 
tenant by curtesy, ri^ht of distress of, 126 
right of distress of, 126 
free l^cb, right of distress of, 126 
from year to year, distress by, 121 
in dower, right of distress of, 126 
fee, right of distress of, 125 
tail, ligiit of distress of, 125 
pur autra n>, right of distress of, 125 
tenants in common, distress by, 161 

ii;;ht of disti'ess of, 126 
tender, uuUiority of bailiff to accept, 169 

effect of, under Nummary Jurisdiction Acts, 226 
of amends for ii regular distress, 197 
rent, effect of, upon distress, 15B 
how ma«le, 154 
must be unconditional, 154 

textile trades, distress upon things iiscxil is conneetJoii vvitb, 140 

third pezson, distress where gooils cm premises of, 195 

threat of distress, {layment of rent under, 172 

time (earliest) fot levying distress, 148 

tithe lentcha^e, recovery of, 21/ 

tithes, recovery of income tax on, 219 

tools and implements of trade, diatress upon, 139 

trade, instruments of, conditional priviU^ge of, •142 

things delivered to person exordsiog a, no distress upoo, 136 
tools and implements of. distress a|>ou, 139 
treble dampges, action for, 194 
trespasser, distrainor when a, 195, 197 
unauthorised distress, adoption of, 160 
uncertainty of rent prevents distress, 122 
oncertiffcated baili^ dMxest 162 

underlease tat all the residiie of a term is an assigiuipent, 128 
undertensnt, protection of, 148 

friMn distress for rent due Vy landlord, 143 
unfastened door, entry tfanogh, 162 
urban rate, recovery of, 216 

use, things ikiMtual use privUcgjed from distress, 127 
vendor landlord, distress by, after sale of properly, 162 
voluutaiy winding up of company^ distress during, 172 
walking possewum, ' 187 
wtod Umds, distress on, 180 
war^onsed furniture, no distnss upon, 18<{ 
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wiirrant, haokiDfp of, under Bainmar 7 Jurisdicf ion Acta, 22) 

for recovery of parish contribution to bf>rough rate 217 
gfe-dchvory of goofU to roplcvLsor, 2Clj2 
iSBuc of, /fjc parte under Summary Jurladiction Acts, 22^ 
of commitment for non-payment of poor rate, 216 
distresflif IGO 

for general district ratea, 216 
poor rate, 210 

nnder Summary Jarisrliction Acts, 221 
%. upon goods of convicted person, postponement of, 222 

waiixfnty, Implied, in warrant of distress, 161 
waterpipoh, meters and apparatus, distress upon, 141 
n raring apparel, distress upon, 138, 139 
winding up of company, distresa during, 172 
window', Of)pn^g, for purnosc of distraint, 165 

‘‘w'ork/’ definition of. In llailway Helling Slock riotcction Act, 1872. ..140 
writ, clainiiijg damages, indorsement on, 205 
of irruption, 209 

wrongful distrefis, injunction to restrain, 208 
Auibted Antmals. Set title Animals. 

A(}nicuLTunAL Holdings. 4S^*^? tau Aguioultubr. 

A LLOTM ENl M. Set title Allotm bnth. 

Oebtifioated HAifiiFE. See CooNTY ConjtTS. 


CuowN, Ktgut op Distrrbs. CoNsriTuiiOxWAL Law. 

Damaok Feasant, Histuess. See tale Animals. 
n BOWING Cnors. See title Aoujcvlturk. 
iMrOUNDlNG (JATTLK. See title Am XL Ah3, 

TiANOLOBD AND TENANT. S'C title LANDLOUI) AND TKNANT. 
TiOKD OF TUB MANOit. See title Copyholds. 


Smai,l Holdings. See title Small Holdings. 


Tbrspass. See title Trespass. 

fiASfiMKNTS AND J^MOFITS A PIlENDltJb\ 233—348 
abandonment of easement, 278 

owner of servient tenement cannot prevent, 237 

abatement, 331 

of nuisance ailsing from obstruction of way, 296 
** access,'* meaning of, in Tiescription Act, 1832... 307 
accretions to watercourse, 318 
ncoiTis and beech mast, right to take, 337 
act, caHcmciic does not compel to an, 237 
action for disturbance of easement, 3.32 

of trespass by owner of proJU <1 prendre, 340 
Act of Parliament, extinguishment of easement by, 283 
artuB ah agendo, 284 
*adUtt*, 284 

adverse user ripening into an easement, 240 
advertisement hoardings, 328 

affirmative easement (inchoate), adverse user of, 241 
meaning of, 240 

air, easement of, 826 

aperture must be defined, S27 
mode of acquisition, 827 
pollution of, 827 

altmtiou, oxtIngaiBbinent of prqfit d prendre by, 847 

in dominant kcneinent, presumption of abandonment, 280 
of watercourse, 819 

aperture, easement of air must be in respect of defined, 827 
apertures for receipt of light, what fnoludod in, 807 
apptfent aeoammcKlation, meaning of, 255 

easement, contract of sale of servient tenement a bar to passing ol^ 288 
meaning of, 241 

casements, implied grant of, 254 
appendant yBroJi$ djprgpdre, 888 
appurtenancy ofan easement, 249 
appurtenant easement, meaning ef, 98^ 
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BASSUBNT8 ABD PROXIT6 A RJl£J!fJ>RJB—CM*iawtd» 
artifiofad wAteiconrBe, S16 
aasip^^ grant at aasement, 293 

benefit, incidental, to ■ervi<mt tenement, 233 
banldik tolksist enoroachmenta of aea, 323 
brakes, right to Uke, 336 

buildings, easement at light can only be claimed fori 603 
support for, by bnildings, 321 ^ 

land, 821 

burden, increase of, effect of, 1^0 • 

bosineas premises, obstmotion of the Tiew of is not actionable, 2iyi 
cart bote, 839 

chapel, claim of light In respect of a, 806 • 

characteristics of easement, 242 

chimin common, an eqaivalent for public right of iraj, 284 
private, an equivalent for private right of way, 284 
, church, claim of light in respcot of, 306 * 

classification of easements, 240 

company (statutory), implied easements in case of grant by, 266 
conditional right of way, 296 
construction of a right of way, 294 
continuous easement, meaning of, 241 

conveyance of easements under Conveyancing Act, IB8I.. .250 
Conveyancing Act. 1881, transfer of easements under, 274 
cottage, claim of right to light in respect of a, 306 
county court jurisdiction, 336 
court, interference by, grounds for, 334 
covenant, creation of indefinite right by, 248 
grant of easement by, 247 

instrument o^nting easement operating by, effect of nn increase of 
grantee's Tntereet, 246 * 

involving expenditnre does not run with land, 248 ^ 

only, casement created by, liable to be defeated by purchase for value 
without notice, 247 

cowshed, claim of light in respect of a, 806 , 

creation of casement by express grant, 246 

implication of law, 251 
prescription at oommon law, 260 

under the doctrine of lost modern grant, 201 
Prescription Act, 1832.*. 203 

way of use, 249 

under the doctrine of prescription, 266 
where inequitable to deny existence thereof, though In- 
formally granted, 246 

Crown, acquisition of right to light against, 309 

grant at prq/U d prendre^ to undefined body of persons, 844 
custom, profit dprondro when claimable by, 843 
customary rights, easements distinguished from, 239 

damaged for disturbance of easement, 833 • 

obstruction of way, 297 

deed, express release at common law must be by, 277 

necessary to creation of easement by express grant at common law, 246 
profit hprendro at common law must be created by, 311 
denial of right, interference operating as, 333 
de%'iation, right of, 292 
devise, implied, of easemente, 268 
devolution of easement, 287 
discharge of water, 317 

distress, owner of an easement has no right to, 233 • 
disturbanoe of easements, 330 

court, interference by, grounds o¥, 886 
damages lor, 883 
Injonethm to restrain, 833 
mandatoty injanctioii, 884 
of snnporh 824 
remeafes, 881 

right of way, 896 ^ , 

dominant tenement, acqnisKlon of greater interest in, by grantee, 868 
benefit easement exists only lor, 286 
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BABBHKKTS AND PJtOWITa A PBSXDn.B--e<mUntis*. 
dominant tenement, meaning of, 28C 
dwelling-houM, right of way to, 288 
easement^definition of, 235 , 

Elemenii^ Education Acts, 1870, extingnithment of easement usOier, 983 
enjoyment of easement not to be tendered more difficult by owzter of servient 
. * [tenement, 287 

enrolment of deed, presumption of, 267 
equitable casement, created by covenant onW, 247 
escheat, tenement by, easements implied by law in case of, as to, 252 
estates, caseurents are not, 281 

G8top;/hl, acquisition of greater interest in easement by. 245 
exception, easement is not the subject-matter of an, 249 ' 
excltuiive right of way, 295 

use of part of servient tenement, grant of, passes property herein, 243 
pipes or wires, 243 

* servient tenement not conferred by easement 243 
exhaustion of subject-matter of profit A prendre^ 847 
ex jure natura^ right to water, 811 
express giant of casement, 245 — 251 

acquisition of greater interest by estoppel, 245 
ancillary rights, grant of easement includes, 249 
by covenant, 247 

general words, effect of, 245 

future interest of grantor not bound by, 246 
construction of grant, 250 
conveyance by statutory provisions, 250 
covenant, creation of indefinite right by, 248 
only, defeat of interest created by, 247 
creation of profit d prendre by, 841 
right of support by, 322 
to light by, 303 

deed necessary to, at common law, 246 
duration of easement, 245 

easement granted fmr greater estate enuring for benefit of 
grantee acquiring greater estate in dominant tenement. 246 
estate of grantee in dominant tenement, 246 
exception, easement is not the subject-matter of an, 249 
** grant ’* not a necessary word, 247 

in fee simple, can only bo made by owner in fee simple, 246 
injunction to restrain interference by owner of servient 

[tenement, 250 

interest grautable by tenant for life. 245 

of grantor, must be co-cx tensive with interest 

[granted, 245 

manner of creating easement, 246 
new species of inoorporeal right cannot be created, 248 
novel rights in the nature of an easement, 248 
of easement of air, 827 * 

repairs, right of entry to effect, 249 
reservation, easement is apt the subject'matter of an, 249 
of an easement, true operation of, 249 
right to pollute water, acquired by, 318 
rights of way existing by, 287 t 

use, creation of easement by way of, 249 
user, right of, limited by conditions at time of grant, 260 
watercourse, rights to, created by, 314, 316 
what words will suffice, 247 
urorde of limitation, bow far necessary, 847 
rdlease at common law must be by deed, 877 
how effhoted, 877 
of easement, 276 

esiingeishment of easements, 876 — 264 

by alteratSoD ta dominant tenemmta 280 
deetructloii of either tenement, 876 
increasiiig burden of servient tenement, 860 
merger, 861 ^ 
non-u80r, 8T6 

release, 278 a 
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•xtingnivhfneiit of easomonte, by statute, 283 

iknity of aotafiiy VH 

boMd upon in^ntloUi SA 

where confeinuanoe h&o^m&tent with carrytpg out 
etmtntory flowers, S84 
profit ^ prondrot 346 

by Aot of Parliament, 846 
alteration, 847 
eubaiistion, 847 
release, 846 • 

unity of ownership, 847 
factoiy, claim of light fn respect of a, 806 « 

right of way to, 287 

fern, heather, litter etc., right to take* 837 

fish, right to take, 337 ^ 

• forty-fire degrees rule, 801 

garden, easement of light cannot be acqoired fn respect of a, 306 
general words, 274 

grant of casement by, 245 
grant by tenant for life, 245 

express, creation of right of support by, 322 
to li^t by, 808 
profit d jtrendro by, .‘^41 
of easement, 245 

too express grant of easement 
easement of air, 327 
^oJitA d prendre^ 339 
right of way existing by, 287 

to watercourse? arising by, 314, 816 
Implied, by grantee, 204 
of easement, 251 

oee implied grant of easements 
lost modem, 264 

claim of profit dprendro by, 343 
presumption of, in cases of jtrofit d prendt^Oy 345 
not necessary to creation of easement, 247 
of watercourse, meaning of, 310 
prescrintion based on, 257 
grantee, implied grant by, 254 
greenhouse, claim of light in respect of a, 806 
gross, easement in, impossibility of, 236 

profit d prendro may exist in, 888 , 

hatch and fender fn riTor, maintenance of, 328 ' 
hereditament, as to whether an easement is a, 238 
hoardings, advertisement, 328 

to prevent acquisition of right to light, 298 
hotel, ^laim of light in respect of a, 306 

houses, support of, 821 • 

Housing of the Working Classes Act,1898,eKUngnishmentof easements under. 283 
ice, right to take. 837 

implication <4 law, creation of right of anpport bj, 323 

to light l>y, 804 
• easement of air, arising by, 327 

right to pollute water arising by, 818 
Implied devise of easements, 252 

grant of apparent easements, 254 

on eimnUancons disposition cl both tenements, 255 
rij^t of way, 256 • 

easement, 251 

arising firom assumed Intention of partfes, 256 
distinguished from implied reservation, 252 
in cate of statutory companyi 256 • 

easements of imessity, 253, 254 

where part land retained by grantor, 252 
prafft d 848 ^ 

release, 278 
right of way, 286 

tp wmterooume, 814, 815 t 
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EASEMENTS AND PBOVIZB A PRXNDRB—eontinmed. 
inchoate easements, 276 

fncloflure Acts, extinguishment of easements under, 283 
iucor|>oreal hereditament, attachment of easemenU to, 242 
r^hts, easement distingnished from otner, 238 
Injunction restraining interference with easement on part of owner of serrient 
tenement, 2B0 
obstruction, 297 

disturbance of easement, 333 

intention, extent of right of way oi«ncceasity controlled by, 290 
ez/.lnguishment by unity of seisin based upon, 282 
c of easement by implied release based upon, 278 

implied release and abandonment based upon, 278 
interest in land, easement is an, 287 
interference operating as denial of right, 333 
with easement of support, 324 
• casements, 330 
right of way, 295 

interruption to inchoate casement of light, 308 
tfsr, 284 

land, easement is an interest in, 237 

land- locked tenements, easements of necessity appurtenant to, 254 
l^mls CluuHcs Consolidatitin Acts. 1845, extinguishment of easements under, 
283 

lease of easement, stamps on, 275 

interest in a “profit d prendre^ 342 
right of way of necessity arising upon a grant of, 290 
legal memory, meaning of, 260 
origin, pre8umpti<»n of, 265 
letting down surface, right of, 325 
• Icvaiit and couchant cattle, 389 

jicence coupled with an interest, irrevocability of, 239 
distiuguished from easement, 23B 

is mei ely personal and does not run with the land, 239 
(mere), «ii.stinguished from profit h prendrOf 340 
* verbal, cannot l)e countermanded when acted upon, 277 
light, 297—309 

“aoocsB,*’ meaning of, in Prescription Act, 1832. ..307 

of, from other sources, how far to be regarded. 302 
acquisition of right to, 303 

amount of, to which dominant owner is entitled, 301 

apertures, what included in, 307 

Viufldings, caseineut can only be clalmeil fur, 303 

CroTvii, Hcriuisition of easement against, 309 

custom of London relating to, os to, 305 

caaeiiu nt of, how affectcil by union of ownership, 282 

cxprc'^s giant, creation of right by, 303 

forty -five degrees rule, 301 ^ 

^ hoanlmg to prevent acquisition of right to, 298 

implication of law, creation of right to light by, 304 
interruptions, 308 
natuit) of right to, 297 
' no common law right to, 207 

nuisance, actionable, intorfcj-ence with must amount to, 2^9 

l»urol agreenumt to grant right to, 803 

period of enjoyment under Prescription Act, 1832. ..305 

prescription, claim under doctrine of, 305 

Preacriptioi^Aot, 1832, claim under prii visions of, 305 

roleaae (itn^ied) in ca^ of, 278 

reservation of, not Implied, 304 

reversionera and remaindermen, right to light acquired against, 309 
statutory interruptions, 308 
written agreement, effect of, on claim to, 308 
limitation, period of, iu case of easement of support, 325 

wiu'^oft how far necessary to creation of |>erpctual casement, 247 
local Gustomary righto, easemonta distinguished from, 239 
lost modem grant, 264 w 

mandatory inJanctjon<if case of disturbance of easement, 334 
merger, extingnishmeat by, 281 ^ 
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BASKHJENTS AKO JPXOFJTS 1 PBJBJfOR B Mm Umtud ^ 
mliierftto, rapport bj, 830 
mifiooUaiieoiiB easements^ 338*-829 
adrerttoenieDt hoaxdingM, 888 
air, 82^ 

boulders to resist encroBiCbinent of sesi 328 
dothea line, support of, 828 
eodesiastical easements, 829 
fascia of another, use of, 326 
kitchen, use of, 826 • 

mooring posts, S26 
nnisauce, easements to oteato a, 827 
pollution of air, 327 
signpostB, erection of, 326 
smoke, passage of, 826 
spoilbanks, 328 
Tibration, creation of, 328 
weir and coop, maintenance of, 329 
mode of user, right of way restricted as to, 286 
mooring posts, 328 

mortgagee exercising power of sale, coiiTeyaoco by, pasnes easements, 274 
necessity, easement of, 241 

easement of support not In general a, 323 
extent of, 264 
instances of, 264 
resenration of, implied, 253 
right of 'WKj arising from, 289 
way of, definition of, 241 

negative easement, analogy of, to restrictive oovenant, 247 
creation of, by covenant, 247 
easement of light is a, 298 
(inchoate), adverse user of, 241 
meaning of, 240 

nou-apparent easement, meaning of, 241 
non -continuous easement, meaning of, 241 
non-user for twenty years, 279 

may be explained by circumstanccH, 279 
will not alone cause extingtiishment, 278 
notice of intention to abate, 831 
nuisance, easements to create a, 827 

interference with light must amount to an actionable, 299 
obstruction of right of way, right to deviate upon, 292 

the view of business premises is not actionable, 298 
way, abatement of nuisance ariBing from, 296 
•€€ disturbance 

pack way, 284 

parol agreement to grant right to light, 9U3 

creation of easement, whc]^^ inequitable U> deny Us existence, 246 
particnlor easements, 284 — 348 
air, 320 

ec<^iasti€»k1, 329 * 

erections, 328 
Ught, 297 

nufsaisce, creation of, 827 
rights of way, 284 
rapport, 819 
water, 810 

part performance, application of doctrine of, to easements. 238 
payment for user, effect of, on prescription, 2G3 • 

percolating water, right to, 313 

perpetual easement only can be claimed by prescription, 269 
pewo, 829 

pheasairts, right to shoot, 337 

photographic studio, claim of light in respect of a, 806 

picture gallery^ claim of light in respect of a, 306 

pipes, exclusive use 243 ^ 

pleading a lost grant, 268 

plough -rate and cart-boie, 889 

poUution of air, 327 , 
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RABBMKNTS AND PROFX’ia J PJtXJfJDBJ^—vonUntutd, 
pollution of wateioourse, HI 7 
positive eoBenient, meaning of, 240 

pofisession of ^nd cannot co-exist with easement over it, 243 
prescription at rammon law, 260 * 

basis of, 26o 

ooDtinuitj of user, n^Asesaary to establish claim, 263 
' requisite degrt^ of, 264 
enjoyment under mistake as to rights, 263 
existence of actual grant, defe%( of claim by proof of, 261 
neo r£, nfa clam^ neo preoario, user must be, 262 

Dcu-existcnce at some point of time within legal memory, defeat of claim 
proof of,, 261 
payment for user, 263 

presumption from enjoyment for twenty years, 260 

repetition of acts with knowdedgo of sorvieut owner, 
• 261 

unity of title, defeat of claim by proof of, 261 * 

user for twenty yesrs, 260 
must be as of right, 262 

with knowledge of servient owner, 262 
not be by permission, 263 
need not be for period next l^fore action, 261 
prescription based on grunt. 257 

claim of iffiffit d /ir^dre by, 331), 843 
to light by, 305 

casement of air arising by, 327 
enjoyment, proof of long, 258 
existence of a grant, bam claim by, 258 
grant presumed to be by ow'iier in fee simpltt, 259 
' in a estate, 260 

^ gross, 269 

knowledge of owner of servient tenement, 250 
legal memory, meaning of, 200 
nature of, 256 

. ' perpetual easement only can be claimed by, 259 

pleading alternatively, 257 
presumption in favour of long user, 259 
proof of long enjviyment, 258 

right claimed by, must be capable of being sabject-mattcr of a 
grant, 258 

to pollute water arising under, 818 
wulorcouiae arising by, 314, 315 
support^ creation of right of, 323 
tenant cannot iicquire an easement by, 259 
title by, how perfected, 266 

picseriptiou under the iloctriiie of a lost modern grant, 261 
evidence as to non-existence, 2C6 

, grant must refe^r to fee aimple oF both tenements, kos • 

illegality, origin involving, not presumed, 207 
imposaibilit}'’, origin involving, not preaamed, 267 
instances of, 264 

loss of dooiimeiit oixlinarily rcauiring enrolment, 267 

faculties conArming rights, 267 ^ 

succession of modern grants, not readily presumed, 268 
op surrender of charter from Crown, 267 
perpetual easement only can be Dresoribed for, 268 
pleading, 2|^8 

presumptiou of enrolment, 267 

waiver of statutory provisions, 267 
user, nature and evldenoe of, 266 
preaerlptlon under the Proscription Aot, 1832... 263 
oefsatioa user, effect of, 272 
eUdm for sUfmrt under, 324 

of 4 prendre under^ 343t'513 
to Ifgnt under, 805 

rfghta of way undem862, 292 
watei' rfgfiiCd under, 262 
diseontlnuanoe, 27# ^ ^ 
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KASKMIOITS AKD PR»W3T6 i JPRXKBJtW mmtimiti. 
pnseriptioa under the Prescription Act, 18S2 — mmMmmsL 
cnpjrme&tt nature of, 271 

azclttsi^ of period of diaabilit j, 270 ^ 

exerciel of right must be capable of betng Intemiptod, 271 
Intemiption, discontinuance not necesearllj an. 272 

not amounting to statntofy interraptioot 
interruptions, 273 * 

object of, 268 

obetmotioxi, pbjaioal, 272 • 

period not extended in case of remaindermen, 270 

within which rerersionon ma/ resist claim, 270 
periods of user, 269 
physical olistruction, 273 
profit h prendre^ claim to, 345 

statute only applies to prescription In a gas estate, 269 
^ tenant cannot acquire right, 271 

unexplained non-user at end of period, likely to prevent Acquisition, 272 
unity of possession prevents title to easement arising, 871 
user, nature of, to sustain right, 272 

next before action must be shown, 272 
prescriptive rights of way, 291 
oeo aUo way, right of, 291 
presumed release of easement, 276 
presumption in favour of user, 259 
of legal origin, 266 
prime way, 284 
privacy, no easement of, 829 
profits d prendre^ 336 — 348 

alteration of subject- inn tier of, 3i7 
appendant, 838 
appurtenant, 839 
attachment of eaaernent to, 212 
oommon of turbary, 339 
right of, 338 
creation of, 34 1 

Crown, grant by, to undefined bofly of persons, 344 

custom, when claimable by, 343 

deed, at common law must be created by, 341 

definition of, 836 

distinguished from easement, 238 

duration of, 340 

exclusive ri^ht not conferred primd/dcie, 842, 
exhaustion of, 84 7 
extinguishment of, 346 

by Act of Parliament, 842 
alteration, .347 
exhaustion, 347 • 

* release, 846 

unity of ownership, 847 
grant, lost modern, claim by, 345 
gross, in, 338 
implied grant of, 843 
intere^ in land, is an, 340 
lease of interest in, 842 
levant and conchant catllf*, 239 
licence (mere) distioguiebed from, 340 
nature of, 836 

oysters, right of taking, 837 
plough- bote and cart-tiote, 339 
prescription, claim by, 839 

to, by, 843 

Prescriptloii Act, 1832, olabn under, 31i!S 

release of^ 847 

leservatSon of, effect of, 842 

sale of Interest in, 842 

serritude, is a, 336 

several right to a, 337 

sUtute, cr^tion ef, by, $42 • 
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BA8BMBNTS AND PJIOFIT8 A PJtEXDRB-eonttmiti. 
proJUg d prendre^-^coutinned, 
trospnBfl, action of, 310 
unity of pwnership, 847 

waate, ri^t to commit, difltinguished from, 3/1 
what may be taken as a, 836 
prospect, no easement of, 329 
^iMSi-eascin elite, of, 242 

railways, running powers over, not easement*, 239 

Bailways Clauses Consolidation AcV 1845, extinguishment of easements under, 233 
release by lapr, 278 

< owner in fee simple, 27C 

parties whoso united estates make up the fee simple, 277 
express, at common law must be by deed, 277 
how effected, 277 

extinguishment of easement by, 276 
implied*, 278 

in case of light, 278 
of easement, express, 276 

presumed, 276 

under Settled T.and Acts, 277 
proJU d jrrprtdre^ 340 
presumed, 279 

releasor’s estate, quantum of, of importaiire, 276 
remainderman, right to light acquired against, 309 
remedies for disttirbance of easements, 331 
abatement, 331 
action, 332 

repair of a right of way, 204 
watercourses, 318 

• owner of servient tenement not bound to, 237 
/•esei vntlon, easement is not the subject-matier of a, 249 

(implied) disfingiitshed from impl{c<l grant, 232 
of an eAsemeiit, true operation of, 249 
^ light, not implied, 304 

jirojit d prendrr, effect of, 343 
restrictive covenant, analogy of negative easeraent to, 247 
reversion or remainder, suits for interference by person in, 333 
rcvei-sloners, right to light acquired against, 309 
right of way, aSVv? way, right of. 
riparian owners, right's of, to water, 311 
running powers over railways not easements, 239 
rusiies, right to take, 337 
snwpit, claim of light in respect of a, 306 
season of year, right of way restricted as to, 286 
seisin, unity of, enjoyment after, referable to seisin, 282 
extinguishment of casement by, 276 
selection of way of necessity, 290 

servient tenement, casement of owner in reversion or remainder over; 243 
exclusive use of, not conferred. by casement, 213 
grant of exclusive use of part of, posses property in, 243 
injunction to restrain interference by owner of, 250 
meaning of, 236 

not to ^ dealt with so as to render enjoyment of casement 
more difficult, 237 

(quasi-^ tenement, owner of, cannot hare an easement over it. 243 
servitude, easement included in, 238 
Settled l4and Aft, release of easement under, 277 
signposts etc., erection and maintenance of, 328 
smoke, passage of, 828 
spoilbanks> IMI8 

stamp on lease of easement, 275 

I transfer of easements, 2Tb 
statute, ereatioa of profit d prendre by, 342 
extingvishment of easement byr283 
statutory company, implied grant of easement in case of, 266 
stone, sand and shingle, right to talM, 837 
snbstitated way, owiif|irto obstructfon of original, 292 
subterranean stream, right to wat<^ of, 313^ 

X 80 ) 



IKDBX. 


RABEUBNTS AEO PROFITS A PREFDRM-^mt^mmtd. 

mpport, 319 — 326 

analogous rights, 325 

building supported biuldingf), 321 

cause of action, iK'hen arising, 325 

damage, natural right to support only infringed by, 320 
easement of, 822 * 

not always an casement of necessity, 254 
extent of easement, 822 * 

infringement of natural right to support, 319 
interfcucnce with eosemenr, 824 
limitation, period of, 825 

lost modem grant, under doctrine of, claim for, 824 
mineials, by, 820 
natural right of, 319«322 

^ necessity-, not in general »n easement of, 823 

Prescription Act, 1832, claim under, 324 
repair of servient tenement, 325 
to maintain casement, 325 
surface, right of letting down, 825 
water, by, 821 

surface, right of letting down, 325 

suspeudion of eosemf iii during union of ownership, 282 
tenant for life, grant of easement by, 245 

years, conveyance of eiisenicnta by, uxider ronveyanclncr Act, 1881, 
251 

tenement^ dominant, meaning of, 236 
stu'vient, meaning <jf, 236 

Thames Embankment Act. 186*1, extinguishment of eaHcruents under, 283 
timber yard, claim of light in respect of, 306 * 

time, right of way rcstnctc<l aa to, 286 
transfer of easements, 274, 275 
general woids, 274 
stamp on lease of eosicmeiit, 275 
stamps on, 275 

under Conveyancing Act, 1881.. .274 
trees, ihoms etc., right to take. 337 
trespass, action of, by ow'ner of profit d prendre^ 340 
by excessive user of wa^', 297 

on servient tenement, owner of dominant tenement eiiiinoi maintain 
action for, 238 

owner of onsfinent cannot maintain, 840^ 
turbary, common of, .'139 ’ 

turf and peat, right to take. 337 

unity of ownership, eximguishmont profit d prendre l»y, 847 
posscssiuTi without unity of seisin, effert of, 283 
seisin, enjoyment after^ referable to owneraitip, 282 
• extinguiphment of casement, by, 281 , 

'Unaccompanied by unity possession does not extinguish easement 
of light, 282 * 

unity of ixnii^^ssion without, effect of, 283 
use, creation of caaemeuts by way of, 249 

exclunveof servient tenement not conferred by easement, 243 
user, continuity of, necessary to eetahiinh claim by prescription, 263 
excessive, abatement in case of, 332 

of right of way, trespass by, 297 
nature of, to support prescription at Oftnimon law, 262 
necessary to estabiisb claim to profit d prendr§^ 344 

aufitain claim under Prescription Act, nature of, 272 
of water by riparian owners, 812 
payment for, effect of on preaeription, 268 
prescriptive rights of ws^ depen<i upon, 291 
presumption in favour of long, 259 
right limited by oondltkms at time of grant, 280 
saflieient to support presnmption of lost modern grant, 268 
vaults, 929 . 

verbal creation of easement, wlicre gran tee alten hto^dsiuoit on faith thereof, 246 

< 81 i 



lirm^ 


KASBMEKTS AND PBOflTB 1 PBMNDRS—cimamMA, 

vid, 284 

▼ibration, caflemcnt to create, 328 

waste, ri^ ^t | o^oininlt, distiagnished from profit ^prondrt^ 341 
Alteration of wateroonrses, 319 

artificial waterooofiie created only for temporary purposes, 313 
watbrcoorses, 816 
channel, in indefinite. 813 
discharge of (artificial wates^nrses), 317 
upon the land of another, 314 
diversion of, 314 

eafiemen*'s relating to natural watercour tes, 314 
eitraordluary or secondary use of, 312 
locomotives, taking water for use of, 312 
natural right to, distinguished from easement, 810 
watercourses, 314 
ordinary or primary use of, 812 
percolating, 313 
pollution, 317 

i-ain-water, discharge of, on another's lands, 810 
repair, 818 
right to take, 337 

water em jure naturm^ 311 
riparian owners, rights of, 312 
sluices, opening, to avoid flood, 311 
subterranean streams, rights in case of, 313 
support by, 321 

temporary purpose,” rucaning of, 316 
watercourse, accretions to, 313 
alteration of, 319 
artificial, 316 
natural, 314 
pollution of, 317 
repair of, 318 
see aUo water 

Waterworks Clauses Act, 1847, extinguishment of casements under, 233 
way, iiack and prime, 284 

ploughing up or building upon etc., 290 
right of, 284—297 

eeo alto way of necessity 

abatement of nuisance an'sfiig from obstruction, 296 
action for iujunct\on or damages, 297 
assigns,” who are, 293 
olassilication, 284 
conditional, 295 

' construction of, 294 

damages for obstruction, 297 
definition of, 284 
deviate, right to, 293 
distnrb^ce of, 296 
exclusive, 296 

express grant, existing by, 387 
general, meaning of, 286 
grant of HmpUeiter^ 287 
iuiplication of law, arising by, 283 
Implied grant of apparent, 256 
tnjnnIHion restraining obstmotion, 297 
interference with, 296 
land-locked land, to and from, 889 
nhecssity. arising from, 289 
obstruction of, 292 
pecsolii entitle to use, 398 
proscriptloii, claimed by, 99t 
publlo and private, oo-cddsteifbe of, 986 
repalrof!»394 

restricted <as » ^ purposes existing at date of grant, 989 

subsUtilM, iwing to ol^trisctlOD, 292 
trespass 1>y excessive userrof, 297^^'- 
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BASSmSHTS AKD MtOriTB A PKSXBRg—t^ttHnmd. 
waj, tight of — oanUnuad, 

naer, natoio and extent regulated bj, Sdi 
waj of neoeeattj, 289 

dlranition of, 241 

determination of, 291 

extent of, 200 ** 

not neoesaarily the most oonrenient, 291 

who may select, 290 

a'lU, right of way of nocea^tly arising under a, 290 
wind, free access of, no easement for, 329 

wires, eaclnsive use of, 213 * 

words of limitation in creation of perpetual easement as to nceessity of, 24T 
Bufhoient to create easement, 247 

'ADJomiNG Own CRH. See ttilet Uounuaribb and Frncub ^ HlOBWAYfi, 
, Stbsbts and Bridobs ; Mikbs, Minerals and QuAURfbs ; Watbbb and 
W ATBBCOURSB0. 

Ancient Monuments. See title Open Spageh and Kkorbatxon Grounds 
Boondabies. See title Boundabies and FBNrKS. 

Ohubohwatb. See tillee Custom and Usac.bs ; Hiohwatb, Strxibtb and 
Bbidoes. 

Commonable Bioafs. See utlea CoptboiaDs ; c'usroM and UsAaits, 

Deeds. See title Deeds and Other Instruments. 

Dhainaoe. See title Sbwjsks and Drains. 

Fairs. See title Markets and Fairs. 

Fences. Set title Boundaries and Fenobs. 

Ferry Kighis. See title FEUUiEa. 

FisniNO lliGUTs. See title Fisheries. 

Fouksuore. See title WAiEits and Watbrcoursb.3. 

Gleaning. See title Aguicultubb. 

Gravis, Bight to. See title Burial and Cremation. 

IliuuwAYs. Set title Highways, Streuth and Bridges. 

Licence to Kntexl See titles Mines, Miners L)» and QuAiiiiiES, Ueal 
Fbofbbtt and Chattels Real. 

Manorial Rights. See title Copyholds. 

Markets. See title Markets and Fairs. * 

Mining Rights titles Mines. Minerals an.^ QuARiiina; Railways 

and Canals 

Navigation. See iUUs Shipping and Navigation, Wapaus and Water- 

COUBS&. • 

Party-walls. See titles Boundabies ani> Fences , Metropolis. 

Pews. See title Eoolesjastioal Law 

Public Footpaths. See Highw vys, Btreets and Bridges, Waters 
and Watercourses. 

Recbeation, Rights of. See titles Commons and Uigrtb of Common ; 

Custom and Usages ; Open Spaces and Heouratiok Grounds. 
Riparian Ownbbs. See title Watjchs a nd WATEROOVBBXfi. 

Running Powbbs. See title Railways and Canals. 

Spobtxno Bights. See title Game. 

STINTS. See title Commons and Hjguts of Commcnt. 

Tolls. See tUles Febbibb ; Highways, Steehts and Bhidobs^ Mabkuts 
and Faybs. 

TUBBABT. Site title COMMONS JJTD RIGHTS OF COMMON. 

WaTLEAVBB. See title UlXMM , IttNSRALS AND QuaSbIEA 
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EOCLESIASTIOAL LAW, 34»— 829 
abbot, vesting of prooerty in, 714 
ablation, ceremony of, at Comxnanion Service, 683 
ubsolution, sign of cross durinp;, 684 «t 

accounts of obtirch trustees, 476 
ctiurcii wan lens, 473 
Ecclesiastical Uomniissioncrs, 601 
act of consecration, f28 
effect of, 730 

submission, 301 • 

on petition, 618 
action nC qutire impedit^ 686 

admission by iiirtitution or collation or by licenc,c, 601 

of person not in priests' orders to benefice, 636 
admonition, aee monition 

a<lultery, marriage of persons divorced for, 604 
Advertisements bf Queen Elizabeth, li? 4 
** advised speaking," meaning of, 664 
advocates in Ecclesiastical Courts, 503 
barristers may be, 604 
Advocates, Society of, 603 
advowson, 664 — 693 
appendant, 661 

charitable trusts, held upon, 680 
collation to benefice by lapse, 687 
descent of, 684 
du pleas qverela^ suit of. 6M8 
effect of mortgage of, 67S 
cjc change of, 684 

with view to union, 606 
• extinguishruent of right to, 600 
, in gross, 664 

medieties, 666 
Jew. presentation by, 827 
jm peUronatvs^ process of, 588 
liraitatiou of action, (Crown), 600 
time for recovery, 689 
limited interests in, 673 
partition of, 672 

presentation whore patron is lunatic, 673 

Komnn Cat' ^ patron, 674 

•' ' joint patron witli another, SOB 

quare iwpedii, action of, .686 
refusal of presentee, 691 

to institute, 613, 689 

registration of transfer of, in registry of diocese, 583 
under Land Transfer Acts. 683 
right of presentation when bencfiec vacant; 585 
sale of, by municipal coiporatioi»'=«, 677 

whore held by class not cLcnviug pecuniary benefit, 679 
simony, 622, 693 
, transfer of, 683 

trust, held upon, 678 ^ 

trost^ in perpetuity, held by, 680 
usurpation, 585 

see also presentation 
sds also patronage 

affidavit previous fb grant of marriage licence, 70S 
affinity, table of degrees of, 472 
age for marttage, 693 

ages requisite ler admisstdn to the varioiui orders of the ministry. 650 
Aqnus singing of, 777 

Agrioultore, Boiud of, approval of sale of glebe lands by, 766 
successors to Titbe Commissioners, 747 
Agricultural HdldingB Aot, exercise of powers under, 783, 798 
agricultural leases, 781 
awe, private, repair ot, 

separation of ftoia private ohapel, 789 
alb, wearing of, 672 ** 
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BOQCiBSIASriOAl. 

aUttoatlou of Church pfOpcrtj, T^O^fSS 
alicnis, ordination of« 498 
aHegattoQSf^jrespoxiAiYe, 818 « 

aHotroenta, provision lor, on BfUe of glebe lande, 765 
aims basin and cheat, provisiOD of, 478 
collection of, 472 
altar, 671, 672, 678 
lights upon, 681 
marble slabs on, 671 
position of celebrant at, 678 
retable, 660 

vestments or cloth for, 471, 671, 785 
alteration of church, cburc^yard. or euapel, 784 
. faculties for, r,40--542, 781 
ancient parish, beadle in, 479 
, chnrchaarden of, 462 

parish clerks in, 475 
sexton in, 478 
sidcbmeu in, 474 
parishes, 443, 716 
annates, 779 

commutation of, 781 
a(K)Stolical canons, 876 
apparel, 402. 672- 674 
apparitor, fee to, 42s, 5'52 
ap|>cal as to costs, 619 

fiom archdeacon's court, 438, 601 
diocesan coart, 608 
interlocutory decision, 519 
in faculty cases, 547 

to arcldutthop Crum bishop's decision as to pension, 631 
court of delegates, 501 
Judicial CJommittee, 511 
Home, 500 

nncler i^hunh Pisolphne Act, 1810.. ,529 
Clergy Dlsciidmc Act, 1892 626 
Publjc Worship licgalatton Act, 1879 • 631 
appearance tu Kcclesiastical Courts, 515 
appointment of archbiahop, 384 

apportionment of comniutc<l charge for Queen Anne s Bounty, 781 
endowments, 728 

piohls during vacation, 481 • 

tithe, 740 

alteration of, 747 

appropriation, meaningof, 5bl, 717 
archbishop, appeals from, 510, 529 
to, 508, 529 • 

* appointoicnt of Dean of Archos by, 888 
arms of, 888 ^ 

chaplains of, 886 
consecration of bishops by, 386 

in foreign pails by, 498 
• colonial bisho|}8 by, 489 

Convocation, duties with regard to, 385 
corporation aole, is a, 388 
court of, 386, 605, 510, 629 
degrees conferred by, 887 
enthronement of, 886 * 

gnardlAn of spiritoalitles of vacant diocese, 386 
how sued, 888 * 

jtidicial duties of, 38$ 

Ispse of light of praeotatiOD to, 590 
msndate of, Cor saannontiig Convocation, 821 
meaning of, S84 

ttunistsria] functlonaot, in election of bUhop, J9S 
oath of due obedienoe to, 886 
In colonies, 482 
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EOOT.RSIASTIOAL hAW—omiHntiei. 

Arclibfshop of Canterbury, speouil pr{Tfl«gi0» of, 887 
Opinion of, 682 — 684 
pension of, 890 
powers and dnties of, 885 

provision for chaplain named by, by new bisiiop, 385 
resignation oT, 889 
mbrics, bound by, 888 
salary of, 889 
seal of, 388 * 

ciguatnre of, 888 
trials by, 385 
vestments of, 889 
veto of prosecutions by, 389 
visitation by, 885 
archdeacon, bene Bees of, 438 
charge of, 440 

churchwiiidons adniitfcd by, 438 

corporation, Is a, 793 

court of, iSv'i 

duties of, 438 

induction by, 602 

of, 237 . 

installation of bishop by. 399 
jurisdiction of, 488 
oiTiclul of, 501 
piecodonce of, 439 
quail Beat ions of, 437 
refiair of churches, duties as to, 438| 731 
, resilience of, 438 

st.vlo of, 439 

* viNitation by, 439, 463 

archdeacon r i cm, 4 3 0 

ondowmeut of, 486 
archdeacons, 437 
Arches, ( 'curt of, 509 

I.)eau of, 509, 610 
jiulge of Court of, 609 
tirohldinconal courts, 501 
nrchicpisQOpal constitaLions, 377 
arms of arotibishop, 888 
army chaplain, 483, 647 

district iiiuler ciiargc of, 443 
in India, 483, 496 
meaning of, 483 
district, chapel of, 790 
arrest of clergyman oflSciating, 555 
articles, 617 
' jcriding of, 603 

assauU in church or churchyard, 470, 689, 663 ' 
assessment, enforoomont of payment of, by sequestration, 683 
of tithes, 749 

assessors to oousistoiy coui't, 607 

determine questions of fact, 526 
Judioial Ck>mmittee, 611 
assistant curate, 638 
BSsociatlGtia, diocesan, 802 
asylntn ohaplfbns, 660 
aUieism^ derivation for, 888 

athelaV<tbUi by, 884^ 

attorn^ sistompt from service as dhnrcl) warden, 4C1 
auction, sole i4 right of presentation by, 588 
andiKlor of Otoinbceiy Ck>urt of York, 609 
augmentation oC benefices, 782 Tj62, 788, 774, 781* ^00 
by ct^egei Md hospitals^ 72^ 786 

BedSdftl&sl OcuntnlsskMiM 783, 800 
4 toari>oratioiii^ 796 
taproprlntcSr* 727 
limlM omhumg 725 

« 
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•usmeatfttUm of bonoftooB hy priTAto b6BefiM|lQis% 7 «b» r^i 

mblie omcen, TSMi^ 

* Qaoen Axino^ Boua^, 7di| 
the Oro^n. 723 
ehApel of OBM, 727, 7fi2» 782 
AToidMOO of benefice, 637«*-636 
by oceaion, 638 
death, 627 
depriTatlon, 636 
exchange, 633 
fesIgrnatJon, 637 
awai'd of tithe rentoharge, 746 
bankrapt cannot be meml^ of select vestry, 459 
* bankruptcy of inoambent, sequestration on, 620 
sequestration on, 617 
« banns, certificate of, 700 

false statement in, 690 
fees for publication of, 7(7 
forbidding of, 700 
form of, 609 
marriage without, 701 
meaning of, 698 
notice of, 698 
place of, 604 
publication of, 698 
register of, 698 
rc-pablica(ion of, 700 
time for, 698 
baptism, 684 — 688 
adult, 665 

by dissenter or layman etc., 665 

certificate of, age not prove<l by, 087 

dnties of minister as to, 686 

font for, 471 

form of, 685 

god-parents, 685 

in extra* parochial place, 6S7 

lay, 685 

necessity of, 684 
no fee for, 688 

offences as to, 657 . 

parent cannot Ite god-parent, 636 

place and time for, 685 

private, 685 

public, 685 

register of, 686 « 

baptisuinl-Datne, insertion of, in register of births, 667 
Baptist churches, rules governing, 822 
bsjr, Doctors' Commons, 60S ' 

barristeri can p^tiae in Scclesiaatstcal Courts, 50i 
bastard, ordination of a, 561 
banns og marriage of, 692 
bastardy order a ground of deprivation, 693 
beadle, meaning of, 472 
beadlea, 470 

beU, sanctna, Bl^ality of, 671 
bells, faculty as to ringing of, 647 

eharobwardena* pre^rty in, 468 
lnottmbent*s oontroi of, 468, 726 
proviaion of, 786 
ringiiigof,47S, 671 
benediction, sign of cross during, 664 

nenefaelion, tranif ereiice of, to Umertton of Queen Antie^a Bounty, 782 
aenelaotioni^ grants to meet, l^ ■SotiHesiastiral Comipiaaionem, 774 

Queen Anne*s Doiib^^7S1 • 
private, 773 ^ 

btiiefiee, additiolial, adien oapablo of being Weld, 604 

admWbtt of pemOo not in print's (pdefa to, 634 
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KCCLKSIASTICAI, hAW— continued. 

beneficoi admisbion to collation, 603 
^ iDStitutlon, 601 

licence, 602 ^ f 

notice of institution, collation, or admieiion, 473 
* presentation, 595 
apportloTixnent of duties, 614 

endowment, 728 

augmentation of endowipciit of, 774. Ses aUo augmentation, 
avoidance of, 627 

sequestration doling, 624 

changes upon authoris^i, 755 — 760. See aUo loans. 

forbidden, 615 
classification, 559 
collation to, by lapse. 687 
deafi, capable of being hold by, 634 
endowment of, ees endowment, 
bouse of residence of, 610 
loans for, 755 — 760 
necessity of, 720 
provision of, 754 
icpair of, 768 — 772 
income of, during vacancy, 635 
in comnitndam^ holding, 653 
Induction to, 602 
institution to, 601 
lapse of, 590 
lease of, 616 
licence to hold two, 604 
meaning of, 660, 769 
mode of filling, 595 
monition to reside on, 612 
non-iesidcmce in, 610 
pati'Oiiage in right of, 579 
of, 564 

pension, onlv to be subject to one, 630 

under fncuinbents It^^nution Act, 1871, a charge on, 616 
receiver of profits of, 619 
rchignation of, 627 
sequestration of, 616 
Benefices Act, 1898, court under, 612 


ngrecMiients invalid under, 565, 683 
notice of institution *uiider, 601 
lefusal uf presentee under, 689 
tiansfer ot advowson under, 537, 583 
union of licncfices, 604 

dissolution of, 60S 
united benefices, disuniting of, 608 

for more than 60 years before |4th August, 1838, dissolution of, 
608 

bequest of money to be laid out lii land for spiritual pur]u>scs, 773 
bequests for sniiituah purposes, 773 

Bible e^ential basis of communion with Church of England, 48^ 
provision of by parish, 471 
bier, provision of, 736 
blrottUi lawful use of, 676 

bishop, acccfitkance of resignation of benefice by, 627 
appointment of« 896 
archbishop's court for trial of, 510 
ohaplaius of^ 400, 662 
bbiras of, how far privilefed, 403 
t, ooadKitor, 389, 405 


eiMoml, 487-^492 
ootnmiiiiary of, 605 
oot^rtaaiton by, 683 
oC398 

oonaeonitiou by, 728 
of, 397 

to mlnlAqr fn dentes, 439 
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biobop — 

ocmsecnitloii af» to miniotar in IiidK 4M 
a spiriliia) spbero *braul, 498 

oottaent to ocoiaeoramii ot chureh bgr, 919. 728 
oorporation sole, 404, 793 ' « 

dean, aoting m, 417 
definition c3, 896 
depnvaUon of« 407 • 

episcopal Tisitation» 409, 465 
fees payable by^ 400 
homage by, 399 
House of I«ords, aeat lu, 403 
in fojcign countries, 498 
income of, 406 
Indian, 495 

installation of, 386, 399 
lapse of right of presentation to, 590 
tetters |iatcnt, ap|>omtinent by, 399, 491 496 
liability of, for lyastc, 768, 772 
licence for consecration of, for service abroad, 498 
non-residenoe granted by. Oil 
mandate for conseemtion of Colonial, 489 
oaths Uken by, 397. 4S9, 495, 498 
obedience to, 406, 638, 613 
objections to appointment of, 397 
confirmation of, 398 
ordinations by, 401, 649 — 
patronage of/406, 681 
payments by, 400 

petition to, for consecration, 729 « 

poivers and duties of, 400, 605, 623, 624, 527, 528, 580, 538, 639, 609—- 614, 
616 — 626, G29, 644, 770, et pajtftm 
precedence of, 404 
procnraltons of, 411 

provision tor chaplain nominated by archbishop by new, 386 
public worship, powers of, as to, iu6, 628, 669 -6o2 
quahficatlODS of, 39G 
refusal to lustitute, GOO 
trial as to, 512 

repair of episcopal property, 772 
residence of, 401 ^ 

resignation of, 407 

benefice to, 627, 628 
return to, by incumbents, G12 
secretary of, 400 

sequestration for failure ,fo repair, 772 
• non-residence, 612 

of benefice by, 616 — 626 
spiritualities of, 403 * 

style of, 404, 489, 498 
aiAragan, 404 


teiypondities of, 406 

territorial limits of jurisdiction of, in colonies, 489—491, 498 

foreign parts, 498, 499 

title of, in colonies, 489 
translation of, 399 
trial of, 386, 610, 618 
triple preeonisatioD, 397 


vacation of ] 
vcatxnentB < 


I 406 


, 402, 675 

withdrawal of, in erimlnai eases In House of 404 

bisboprie, eolontal, ereatkm of, by kUets patent 405^ 401 
black gown^, legality of, 876 
blaspbemy, 653 

dcprtvatiosi lor, 333 
bodies, burial of; 711 ^ 

femoval of, 781, 733 
bonds, rcsignaliop, 636 
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BOOLKSL&STIOAX. IjAW-^-ootUttiut*. 

Book of CCniiBi^ Prajer, annOJtod to Act of Unifomitj, 676 
I anient to, 661 , 

4leprBTton, 664 
prov'Ided oy pariali, 471 
, lef iisal to use, 636 
boolta for r<^g:i 0 tratlon, 472, 706, 712, 741 
of church, custody of, 466 
pi o vision of, for uivine eenriot, 471 
borrowing forrpnrchase or improTement of {uunsonage, 764 — 766 
* repair of churches, 734 

boundaries of glebe, 718, 748 

parish, alteration of, 450, 747 
Bounty of Queen Anne, 780 
brawling, 663, 817 

by clerk, 621 

bread and wine for Holy Communion, provision of, 472 
description of, 677, 678 
remaining after service. 688 
building leases, 762 — 764, 794 

bunal, 368, 869. 478, 481, 710—712, 719, 730, 741, 776, 777 
authority^ fees fixed by, 777 
cremation service, in case of, 711, 777 
fees for, 712, 777 

ground, brawling in, 869, 664, 817 
consocration of, 731 
control of, 641, 780 
rate ability of. 741 
. vestiQgof, 730 

notice of intention that burial office shall not be used, 710 
* ofi^ences as to, 667 

office, when not to bo used, 710 
of non-pariBhioner, fee for, 777 
« on baptised person, 710 

place, giant of laud for, by limited oa ners, corporations, persons under dis* 
ability etc , 728, 724, 725 
places of Quakers, 823 
legistratlon of. 712 
right of, in chuicbyard, 741 
rights of parishioners to, 481. "^41 

burials, service at, by clcr^> men other than those of the Established Church, 8G8, 
710 


Oalciitta, bishopric of, 495 
calendar, observing feasts in, 680 
Canada, Church in, 492 
candles, lighted, use of, 681 
oniidlestiokB on altar, 681 
danon, appointment of, 427 
benefice of, 429 
corporation sole, Is a, 427, 798 
de&uition of, 426 
deprivation of, 482 
estates of, 800 
honorary, 438 
houses of xesldenoe, 482 
Ineotue ^ 481 
install anon of, 428 
lunacy of, 422 

tnlacir, 484. iSbs aUo minor canon. 
noHtiUltdentisaj prebends and otiicials, 
patv«ttli8or,4d2 


__iOf.42f 
^njL480 

Mignatbl^v 421 
sospendei^nitN*^ of, 80 
40aattm laur, 877*^4Mf 

nboUtion of poilifilki of, 873 
‘ * I of. 877 


488 


( 40 1 





onioA 

oA ftSl 

oiTil law oorrawed in al, Etf 4 

* oontlniAitt user of, neoeaMUt^ lor laoo(i«|^Oi»tiOit Ul tmimm law, 876 
mn^0 Juris cmmmMt 87B . 

4wr9iaie$ ewtrmvaganUSt 878 
inoofporated In commom law, 874 
fOYiew of; 875 
the father of Uio^ 878 
canozuies, additional. 429 
in Wales, 429 

eanonrj, atwpenaiou of, 488 
Tacsatlon of, 481 
canons, i^ostolical, 376 

authoHtj of Klnir as ui, 882 ^ , 

, of 1603, as to appointment of churohwardens, 462, 468 

condnct of clergy, 623 
duties of churchwardens, 468, 784, 785 
authority of, 380 
post-reformation, 378 

Canterbury, Archbishop of« opinion of, after hearing, 676, 677, 6S2, 634 
precedence of, 887 
salary of, 38B 
seal of, 883 

special privileges of, 887 
stylo of, 887 
Arches, Court of, 609 
Commissary Court of, 706 
Court of Faculties of, 610 
dioceses of provinoe of, 884 
eapitutum, 423 
catechism, 688 

oathodral cliapters, patronage of, 678 
control (tf, by chapter, 426 
deans, 416 

faculty not necessary &or alteraticm in, 540 

Is parfiib church of whole diooese, 442 

picferment, meaning of, 489 

schools, 812 

seats in, 738 

vestments in, 673, 676 

Catholic Church, definition of, 370 • 

diviaioo of. 858 


(Rofnan), 803 

caveat against grant of marriage licence, 702 
cemetery, chaplain in, 650 

control of, 641 • 

^rvice other than Church of KogSand td« 36b 
Sse 4 tUa burial ground. ^ 

censures of Ecolesiastical Courts, 624 

effeot of, 629 

ceremonies, legality of, 681— ^683 
siature of, 676 
certificate of banns, 700 

conviction of clergyman, 624 
marriage, 706 

xt^strar's, 703 

cesMon, avoidance of benefice by^ 683 
chalice, cleansing of, 688 
miaed, 678 
provision oA 786 
chanoel, instmiico oCi 773 

lay loctor^ii to chief ieat m. 802 
tDortgafiS lor cxpenditufoon, 734, 765 
xntftiof or ^car^e seat tiift ATo 

repair oL 783 

xe^ ct, hr foctoc, 469^738, 802 
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BOOLRtilASXlOAL l^KW—eonUnaed. 
channel, screea gcif 670 
Beata In, 47i 

chancellorp a(}i:ions agaSnstp 416 < 

acta that cannot be fiflflonned bj,. 414 
appointment of, 506 
as^cBBorsof, 607, 626 
commissary of, 506 
consistory conrt of. 506 
decrees by, in London, iK>8 
, definition of, 412, 506 
deputy, 416, 507 
diodbsan, 412, 506 

doctor of the cirll law enabled to bo» 414 

faculties eranted by, 540— *649 

fees of, 416 

Indictment of, 41 6 

liondon, of. 507 

oaths to be taken by, 416 

of a church, 483 

the diocese, 412, 606 

ofllrial principal of archbishop or bishop, 606 

ordinary judge, 60G 

patent of, 413, 506 

powers of, 413, 506, 512, 613 

pre-Helormation, 414 

procedure before, 616—626, 631—549 

qualihcationa of, 415 

seal of, 606 

• surrogate of, 416 

Chnnecllor, Lord, patronage of, 675 
* power to augment benefices, 576 

Chancery Couit of Tork, 609 
cliapel, aHcratioii of, 734 
* consent of incumbent to erection of, 609 
derivation of, 788 
endowment of. 726 

for denominational funeral services, 36b 

free, meaning of, 789 

in Wales, 790 

meaning of, 788 

of army district, 790 

ease, charge for endowment of, 616 
meaning of, 789 
minister of, G40 
presentative, 6 
parochial, roeanliig af, 789 
private, ineanlug of, 789 
proprietary, meaning of, 790 
repair of, 783 
roval, staff of, 662 
school, 790 

with cbapelries attached, 668 
districts attached, 662 
chapelry, oonsbUdated, 444, 446 
district, 444, 447 
sKAnlngof, 789 
chapUan, 64/L«68 

avdiblshop^s, 886 ■ 

•my, district u^pder charge of, 448 
{jKEmfyt meaning of, 488 
•sgrlWb^UH) 

'Msh^^OO 
etmotenri 848 
endowed fSimol, 661 

o« Oi* »oMc«. 647 
hMg^HaO, 681 
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RCOUKUAmCAl. 
chApJmXn^’-'-’eomHMwd* 
iastitalicm, 661 
Eiiig^«»«52 
DSTalr 649 

of Archbishop or bishop, 66ft 
Missions to Seaineii, 65 1 
the Fleet, 049 
private» 663 
public Mohiio), 061 
school, 661 
Speaker’s, 653 

saperannuation aHowanoe of. C50 
territorial force, 648 
woikhoose, 651 

chapter, cathedral and collegiate, patronage of, 57^ 
* control of catheilnu by, 425 

court, as a, 425 
dean of, 416 

SeaahtodeAn of chapter, 
definition of, 423 
division of pwesslons of, 426 
general, 424 
patronage of, 426 
proper or close, 424 
▼isitation of, 426 

charge for endowment of chapel of cose, 616 
pension of retiring incumbent, CIO 
of archdeacon, 440 

bishop, how far privileged, 403 
charges upon benefice, 616 


charges upon benefice, 616 
charitable gifts to Homan Catholic Church, 810 
Charitable Trustees Incorporation Act, 704 
charitable trusts for benefit of Church of Kitgland, 778 


of advowsona, 680 


preservation of, 778 


Charitable Trusts Acts, application to places of worship, 818 

Boman Catholic charities, 810, fill 
charity, ecclesiastical, meaning of, 365 
chasuble, wearing of, 672 
chimere, the, 402 

China, Holy Catholic Chnrch of, 499 
choir schools, 812 * 

choral vicars, 434 — 436, 793 
chrislening, 685 . 

Christian Church, recognition of, by the Empire, 856 
name, alteration of, at confirmation, 689 
chnrch, aeqnisition of, 719 * 

site for, 722 — 726 

additional boilding when regarded as enlargement of, 732 

alteration of, 640, 734 

ancient manner of founding a, 720 

and^urchyard, maintenance and re|>air of, 468, 733 

annexation of tithes to district, 724 

assault in, 639 

bells, agreements as to ringing of, 468, 647 
care of, 468 
control of, 463 
brawling In, 663 

Church BnUdlng Acta, provisions d, 443 — 461, 728 — 798^778 
Banding CommfssionenL 7^, 80 1 
Catholic, 868. 8bs Ga^mic Church* 
chtudi, chaoool incladed in, 733, 784 
iwnsecfation cd, 738 
neoesstt 7 ^ 7X9 
oottstltntion oC a, by Oromi. 487 
conveyance of land, at ofta lor, 729 
ereatfim ct, in Cbom eddiy, 861 
deooratienp of the, 667 ^ 


<4S) 



ImIHBX. 


BOCLESIASnOAli IJiVf—MmUntuiL 

Cbnrcb Diioiplliie Act» lS40t appetil under* 539 

con^mitBion of inqulrr, 636 
inhibition pending nroccedings^ 636 * 
tnitiatioii of proomings, 626 
mcnition under* 539 

offences under, 530* 63t, 623, 626, 5S8, 664t 656 
procedure under, 506, 620, 536, 586 
proceedings before bishop, 637 
8 amniar 7 sentence, 637 
transmission of case to provincial ooufti 696 
• trial of cases under, 506 

church, donative, 564 

effect of alteration of doctrine upon, 868 
eicciiv& 564 
endowment of, 786 
entrance to, prevention of, 656 
erection of, before conaecratiun of ground, 729 
Oiurch Kstatcs Commissioners, 796 

cbuich, fabrio of, prohibition of altemtion without faculty, 666 
fittings of, 46S, 471, 667—071, 735 
for new division or district, 721 
foundation of a, 801 

a jiarish, 715—717 
effect of and essentials to, 730 
freehold of ground of, must be secured, 729 
gifts to, 722—728. 765, 778 

under Koinan law, 857 
goods, custody of, by church wardens, 468 
grant by limited owner of site for, 798, 735, 823 
of land for, by corporations, 723, 726 
** house,’* within meaning of MetrO|K)lis Hanagement Acts, not a, 783 
inclusion of chancel in wor<i, 723 
identity of, how determined, 868 
Insurance of chancel of, 772 
key of, custody of, 469 
litigious, 586 

maintenance of order in, 469, 663 — 666 
meaning of, 355 
missionary, recognition of, 487 
Church of Christ, visible, definition of, 870 
England archbishop, 884 

appointment of, 384 
powers and duties of, 886 
archdeacons, 486 
beadles, 479 
bishops, 896 

canons, 426. Ses also canon, 
chapters, 416. also chap ten. 

ohureh trustees, 474 

chorob wardens, 460. Soo also ohurcfliwa fde n a 
in colonies, 498 — 499 

sel5>go7ming oolcntes, 499«-494 
eonstitution of, 870 
meaning of, 871 
the C^ureh Into parlalies, #48 

S rovinoes, 388 
ioceses, 886 

oofnUnuity of|^9 
CenTOcation, 890 
deans, 416 

diocesan chanehUen, 41f 
diooeees, sm afso dioceee. 
division of, 86^ 870 

B^ealastical 499. Sho aim Opurts, |k»lestait<oal, 

kqliofiry eanoaMt 983 


^Utaubent oll^She 461 
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tikw^ i9f JBfrglandt Ht JlMWii «WI 


of ooloni^l tshutoil wltlif 4^5» 48Q» IM ^ 

nuMBlMHftifp, oomUttttwik 9tl 
minor amoaB» 4S4. Bm mUm minor jcMolMt 
low of, B74 

•ooopittQoe of dki tulo «ad ii8iigo» S9l 
onnou law, 377» 

00tjm§jMrU oaiwHtH^ 878 
4Mrigin of, 874 

poBfe^ReformaiiOB oanona, 878 
organ mtn, 478 
parish oierkfl, 478 

parlahea, conatitation of Churob into, 44IL 718^717 
pansfaionen, 480. aim panshlonona* 
propertj of, 718 Sb 0 pToport]r« 


pTOYinoes of, 888 
Reformation statu 


Reformation statutes, $71 
royal sapresoaoy, 880 

ooronatlon oath, 881 
doctrinal declaration atoofonation, 889 
acisct TYsti j, 488. See alee yeatrj. 
separation of Church of Ireland from, 861 
sextons, 478. iShe a/rc aeatons. 
sidesmen, 474 

societies for religious ministaatloas outside England and 
Wales, 484 

Testrj, 452. See alee rerntry^ 
clerks, 460 
select, 458 

of Ireland, disestablishtnent of, 878 

BC{iai-ation of, from Chnroh of England^ 681 
Rome, common law 878 
hierarchy of, 808 
position of, in England, 80S 
Scotland in India, 497 

Moderator of, peeoedence of, 878 
church, old, pulling down of, 721 

order in, maintenance of, 469 
ornaments of the, 667 

not necossartlj included la o on seeiy tj oPt 788 
pews in, 737 

proTlsion of land for, 728 
rate, definition of, 785 

pa^alde hy reason of local Act, 78$ 
reooTery of, by le^l process, 788 
* refusal to pay, 788 
rates, 784 

recognition of, by State, 856 * 

removal from, for distniMaioe, 684 
repair of, 782 

^ by parlslikniers, 482 
rights of psmblonein in, 787 
rites and oeremonies, addi^onal, 681>~4184 

effect of alteiatlon of, 368 
meaning of, 675 

sacrilege oommftted by taking goods out of^ 78$ 
soot, 776 

eeoeesloB from membemMlpef a, 362 « 

site cA Testing of, inweir jpatlsh, 726 
snbstltiijtioa m new Ibr eu^ 721 
test 88 to whether bonding is or Is not % 7t8 
ifittt for bedlding of, 77$ 

emsIiSr and foncUonsol, 41 

emrek rested 726 

fegMmtlonof,]lene^ * 

Teste^in tmotees* 72$ , 
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cfaurcb, Totuntoiry Mociation of individnaLB foraiinga« 36d 
without a district, 562 
churcbiDg of liii()men, 709 

ohurcb warden, a^imfsBion of, 465 * 

allocation of seata by, 470, 738, 740 
alma, pollection of, 472 
apf)Ointnient of, 462 
books of church, custody of, 468 
burial, discretion of as to place of, 730 
• choice of, 462, 464 

churoh aud churchyard, maintenance and repair of, 468| 734 
• goods, custody of, 468 
churchyard, management of by, 780' 
contract, liablli^ of, on, 467, 734 
^nTiction of, eneot of. 473 

corporation {quasU) for bolding property in succession, 466, 
734 * 


declaration by, 465 

disqualifications, 461 

dissenters when not eligible as, 461, 811 

duties of, as to irregiiUdtfes in service introduced by minister, 
470, 66fi 

duty of, in case of brawling etc., 470, 664 
election of, 462 

by select vestry, 462 
exemption from service as, 461 
functions of, 468 
issue of sequestration to, 621 , 624 
iurlsdiotion over, 51 3 
legal proceedings by, 466 

liability of, on contracts and for misconduct, 467 

maintenance of order in church and churchyard, 469, 664 

mandamus to admit, 465 

marriage registers, duties of, as to, 472 

misconduct, liability of, for, 467 

of ancient parish, 462 

church without district, 464 
new parish or district, 464 
ornaments of church, custody of, 468, 737 
pew -renters, choice of, bv, 464 
pew-rents, alteration of, by, 787 

< 7 )llectlQn and payment of, by, 788 
presentments by, 478 
provision for Holy Communion by, 690 

of fittings and decorations by, 735 
requisites for divine service, 471, 795 
qualification of, 460, 464 
rccoverr of visitation fees from, 465 
removal of, 478 
repair bv, 468, 784 
fesidentlid qu^ificatlon of, 460, 464 
resignation of, 473 
Homan Catholio as, 607 
seatUig of pariifiiioners, 470, 788, 740 
sequestrators as, 472, 621, 624 
serrioe as, by deputy, 468 
%tatus of, 465 


sue, how, 466 
Bued,^ how, 465 
tiiae of appointment of, 463 
vacancy, auUes of, doting a, 478 
'vocation of ofBoe bTf 678 
erponan may be^ 46l 
dburohwardenSf 460 — 473 
aoooontsl^^fi 

782, 78^^5 

alteintl6ttof,640,688|764 ^ 
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diaxebj'sird^ brawlinj; 471^ 954 
ooniaecmtioii ot, 7ft0 
not 088 en^« 719 
•enUrgemcnta ft. 723, 724 
foe of, is in abeynnoet 730 
freehold of, veating In rector, 726, 730 • 
licence for remoTal of body from, 732 
management of, 730 
rateability of, 741 ^ 

right of sepnlture of inhabitants of parish, 730 
nghta of parishioners in, 741 
trees in, 768 

CisieTcmns exempt from tithe, 744 
citation, issue of, 517 

to show cause against faculty, 544 
city of London, tithes m, 752 

* civil power, formation of a church by diicrt act of, 861 
relation of, to Church, 36S — '160 
rights, trial of, in ecclesiastical courls, 518 
suits in ecclesiastical courts, 515 
Clarendon, Oonstitii lions of, 500 
class, patronage of a numerous class, 679 
clcigy, 549 

ncivowsons, 564 
army cliaplains, 647 
assistant curates, 638 
boncficc, avoidance of, 627 
cession of, 633 

charges on, authoiised, 765 — 760 
forbidden, 615 
exchantro of, 633 
tnmio of hllidg, 595 
nniuie ami tenure of, 559 
pat 1 onage of, 659 
resignation of, 627 
se<iue 8 tration of, 618 
bencSccd clcigy, 559 
benehoea, union of, 605 
boohs trade as to, 658 
certificate of conviction of, 524 
chtipels with districts or chax>clrjes altacbod« 562 

< hafilainB, 647 
1 ollation, 602 

( olonial and extraneous, 653 

< nrates, 637 

assistant, 638 

< ure of souls, 609 , 

deacons, 552 

death, 627 

deed of relinquishment, 558 
depnvation, 635 
disabilities of, 606 
distress, privilege from, 568 
ecdesisatical duties, 613 
offences, 653 
exchange of benefices, 632 
exemption from tolls» 656 
farming, restrictions on» 667 
House of Ccanmons, inoapaoiiar to sit in, 667 
induction, M 2 
institution, 801 

inry, exemption from sertloo on, 650 

lectorets^ 845 

iicenoe, admission <ff, 602 

local govenittient, disabUittes us tc^ 557 

medieties, 658 

meeting of, without King's Scenoe, legallij of, 411 * 
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SOOI^ESIASTIOAL tJiVf—emHitiud, 
clergy — contimt^, 

mlnistm In charge, 637 

|.of cha|)els of caec, 646 
proprietary chapels, 647 
mode of life, restrictions on, 567 
uaral t iKiplains, 649 * 

ofastrut 1 ion of, In performance of auties 665 
ordciB, 649 

oidi nation, 549 # 

pationage of benefices, 666 
phrpetual curacy, 562 
pluraliliesf 604, 605 
preachers, 645 
pnestB, 563 
pri^ilepcs of, 665 
rcIinquishYncnt of stains, 666 
1 evidence, 610 
resignation, Ci27 
schoolmasters etc. raaf l>e, 668 
seqaestmtfon of benefices, 616 
simony, 693 
status of, 636 

tindijig, rcstiictions on, as to, 557 
unbeneficed, 636 
union of benefici'S, 604 
\icarage, 661 

iSra iiino incuml>ent , cuiatu , vicax 
Clcjgy Discipline Act, 1892, n(«{H al, 6J5 

ii^essois, 625 

' certificate of conTiction, 624 

« cnuie, 623 

deposition fioin holy urdcis, 626 
inimoiahty, 523 

, oficnct 8 within, 522 

procedure under, 622 
prosecution in consistory ctmit, 624 
sentence, 626 
Fummarj sentence, 526 
trial of cases under, 806 
Oleiical Subsenption Act, 372 
oleik, brawling by, 521 

cbiireh, < I :ipU or polish, tiial of, bcfoic aichdeacon s couii, 501 

parish, 476 

suspension, 633 

tiading by, 622 

vestry, 4 CO 

See al»o clergy. 

. dose chapter, 421 
cloth fur communion table, 471 
coadjutor bishop, to ar«'hbis»liop, 389 
bishop, 406 

collation of clergyman, 60 J 

to benefi<*o by lapse, 687 , 

college, nmucfui chapter m c^legiate church, 434 
colleger of aulvemt^, augmentations of benches by, 737, 755 
dean cannot be head ot 42d 
grant of land by, 723 
U^ans by, 766 

mominiiE aad aToning prayer in, 668 
» Koncanlonniata in, 813 
patronage of, 577 
ttoman CatbnOcs in, 865 
title to orders from, 560 
noUeglate ehapt^fis, patronage of, 578> 

ohuroliea, oomplaint to yialkor of, 531 
patronage of i^aptcr dC. 598 
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BOCIiKSIAStTCAX* I.AW>-«MMNCMf. 

ool^lwl ftnd foreign nlergj, llcenoe to offielAle in 651 

Oidoiilal Bi^oprlos Fniul, 454 

colonial cloigyt 553 • 

coloBieB« bishop, choice of, hj eynocl, 491 

conseoreticm of, 480 • 

bishopric, oreetlon of, bv letters patent* 491 * 

Church of fingland in, 433 
Colonial Bashoprice Fund, 484 
creation by Crown of Kcolesiasti&l Oourta in, 490 
Crown, constitution of a oliurch by, 487 * 

creation of bishoprics by, 487 

employees of Slate, provisions for religious mtnistrati^ to, 489 
episcopal supervision in, 488 
governor as ordinary in, 488 

intcroommunion with Church of England, 483, 494 # • 

I^inbeth quadrilateral, as baais of, 486 

letten patent, creation of bishoprics by, 491 

licence for consecration, 489, 498 

manrlate for consecration of bishop, 489 

meaning of, 483 

ministers, supply of, 488, 497 

missionary chinches, rccognitioin of, 487 

self-governing, Church in, 492 

societies for religious ministrattotiH outside England, 484 
State endowment, withdrawal of, 491 
S 3 nmls, powers of, 492, 194 
leriitoiial title of bishop m, 489 
oomtnaiKlixienta, table of, 735 
eamntendam^ beiiefloe held la, 633 
commissaries, 412 

commissary of archdcaux>n*8 court, 438 

biihop, 505 

commission of inquiry an to pcifoimance of duties of incuml ont, 613 
into expidicncy of union ot btmcflccs 007 
on resf(^ai fon of ImneHce, 639 
under ('hurch Disci plme Act, 1 840... 526 
review, 502 

Commissioners, OViurch K^itates, 795 

Ecch siaslical, ass Ecclesiastical Commissioners. 
Committee, Estates, 795 

common fund of Ecclesiastical Commissioneni, 799 
appiicatiOTi of, 801 • 

composition of, 783 
creation of, 799 

common law, eccleaiastical law is a part of the, 374 
of the Church of Rome, 376 
Commoi^ Fraj er, tkK^ of, m Bc6)k of Common Prayer, 
communicant throe times in the year, parishioner must be, 481 
Communloii, administration of, m private houses, 699 

offences os to, 657, 677—633 
to eick pf^rsoDs, 710 

deacon, cannot bo adminislrrcd by, 689 
* depraving, penalties for, 692 
Holy, 689 
notice of, 680, 690 
number of commajuicants, 680, 692 
provision for, 677, 690 
serrioe, ceremony of ablution at, 683 * 

Elementis iHie, 677 ^ 

elevatloo of the Rlements, 679 
monnal actg, 679 
ufniiniiiii 6f persons, 680 
mining the tritie with water, OT# 
notices dnirleg, 680, 690 
offertory elTvVl 
position of celebrant, 67# 
of iterant, 679 
tepuls(on from, 691 * 
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BCMDIjBSIASTICAIj 1#AW— 

Commanicni service, reservation of the sacranient, 088 
use of lighted candles at, 081 
lable, cross on, 668 « 

movable marble, 671 
seconds 671 

v/holly uncovered, 671 
commutatiou of tithes, 745 
composition real, 744 
Gonuiulsory church rate abolition, 7%5 
connimation,* 688 

alteration of Christian name at. 669 
god-parent* at, 668 
of bishop, S98 
conhrmatoiy faculty, 643 
congi d'Uire^ appointment of bishop by, B96 
election of dean by, 418 

GonHeciated ground, conveiaion of, to secular piirp>bcs, 540. 731 
coiisfturatioD, ceremony of, 729 
effect of, 730 

fuim of. 729 * 

how effected, 728 
of bishop, 897, 469, 497, 408 
church, 728 
churchyard, 730 

oniamenta and fittings not ner^essanly included in, 732 
petition to bishop foi, 729 
S(»ritenre of, 726 
consistory com Is, 605 — 608 
. assessors to, 507 

commissary court, 506 

• immoiality, prosecutions for, 624 
meaning of, 505 

of liomion, 507 

confolidated chapelry, 444, 44G 

constitution of Church of England, 370. See Church of England, constitution of 

constitutions, Icgutine and piovincial, 377 

Constitutions of CUarcrulou, 6U0 

consular churches, 483 

contempt of court, 532 

punishment for, 533 
sequestration foi, 533 
continuity of Church of England, 359 
contract, liability of chuichwaulcn on, 467 

contributing bixly of pcn»oi]<i, chut oh built or endowed by, patronage of, 569 
conveyance of land h& site for church, 729 
conviction of clergyman, ciMtiticate of, 524 
Convocation, Act of Submission, 391 

* citation of bishop, 392 

duties of archbishop with legaid to, 385 

ecdestasUcal provincial syncKls, distinguished from, 390 

houses of, 392 

Lower House of, 892 

mandate of archbishop, 891 

president of, 393 

priTilege of cleigy going to and returning from, 665 
members, 894 
pActors, election of, 398 
prolocutors, 893 

prorogation or dissolution of, 395 
royal letfers of busineflii, 893 
Mmmoning of, 891 

taH^tion by clergy, dinoontlnnance 898 
tJpiMff House of, 892 
oepatceaers, j^UoUage of, 571 
cope, use exf the, 488 

when a proper moment, 674 
om, average priee ol^ as basis of tHhe rentefaarge, 746 
rent (loGal), cosmosioli of, Imto tltbaitetohjiige, 78S 
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BOOXiSMASTlOAI. LAW-^wmHmmI. 
com rents, 745 

Cornwall, Duchj of, pAtroniM in right of, 674, 676 
^ gmtmtS land bj, 7d5 

coronation oath, 881 

Bervice, 387, 388 • 

oarporatioD aggre^te, a dean and chapcer U a, 433 
church trustees are a 474 


as a, 793 

diocesan assooiatioiis. 802 * 

ecdesiustical, as owners of property. 799 
Ecclosiikstieal CommiHsioneni as a, 801 
grant of land for church etc. br, 735 
lay, 801 
lenses by, 794 

minister and churchwardens in city of Limdon as^, 794. 
patronage of chuichcs built or endowed by, 569 
church waitleiifl are, 
sole, archbish<H> n* 888 
bishop is a, 404 
canon is a, 427 
Incumbent is a, 663 
vicar-choral is a, 434 
corpus JurU cauonuttt 378 
corrupt exchange, 633 

ordinal lou, deprivutioii by reason of, 633 
cor^c piCHCUte, 779 
costs of application for faculty, 647 

firoccodings in Keel Obiast teal Courts, 519 
councils of the Anglican Communion, 483 
Church, 391 

county court (old) as ecclesiastical authority, 499 

jurisdiction os to tithe rentehargo, 718, 749 
com t of oichdeacon, 438 

Court of Augmentation and llevenues ot tho King's Orown, B74 
KiiKt Fiuits and Tenths, as to, 374 
courts, ChriKtian, 5t>0 

cieation of, V»y Crown, In colonies, 490 
CourlB, EcclesfaHtical, 499 
act on petition, 618 
advocates* 5u2 

appeal from archbishop, 610 

interlocutory decisions, 610 . 

on cpiefetion of law, 625 
to Privy Council, 611, 629, 631, 647 
provincial court, 611, 629, 647 
appeals to Rome, 600 
appearance in, 516 • 

arcubishops* court for trial of bishops and heieti<^’R, 510 
archidiiiconal courts, 601 ^ 

articli^ 617 

obscssors to determine question of fart, 625 

barnsters can ]*ractise in, 504 

Bencfll^es Act, 1898, court under, 612 

brawling by clcik, 621 

canon law, breach of, 621 

censures, 510, 631, 6^ 

certificate of correction, 624 

Cbancery Court of York, 509 • 

Church Discipline Act, 1840, procedoro under, S26 
trial of cases under^ 605 * 

citation, issne of, 517, 644 
dvil rli^ts. Vial ol, 618 
snita if4 515 


Clergy Discipline Act, 1892, procedure under, 5iS| 

tHal of cases under, 806 


CoUego of Doctors of Law, 
commissary, 605 

, cemri, 605 
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BOOLSSlASTICUtL t^W—cuntimMei. 

Courts, BcolMlastlcAl — coiUinuedm 
conimWo& of review, 602 
conduct suits, 517 
oonslsiory coartSy 505 
CanstitutiODs of Clar^^ndon, 600 
contempt of court, 632 
costs of proceedings In, 619, 647, 648 
county court, 499 
Court of Arches, 509 * 

* Delegates, 601 
* Faculties, 610 

High Commission, 502 
court under tho Benefices Act, 1898 ..612 
courts after the Conquest, 600 
^ in yie*Nonnan times, 499 
crime, proceed urc iu case of, 623 
criming suits in, 615 

declaration of, capacity to hold preferment, 637 

decrees, enforcement of, 631, 548 

deposition, 539 

deprivation, 636, 637« 639 

diocesan courts, 605 

disobedience to decree, 633 

Doctors' Commons bar, 50.3 

doetiinal olfeuci^a, 621, 053 

enforcement of sentences, tlecices and oiders, 531, 618 

evidence in, 51 8 

( xeommunioation, 632, 589 

faculfy cases, 640 

High Commission Court, 602 

hiindicd couit, 499 

immoraliiy, procc<iure In ca<^c « f, 623 

inhiiiition under Tublic WoisUip Bcgulation Act, 1874 . 634 
, jurisdiction of, 512 
lay persons, jurisdiction over, 518 
inttem of request, 608 
libels, 617 
littJt eontestatUi^ 518 

motion for promotion of oillcc of judge, 616 
oB cnees triable in, 512, 663 
oiders 08 to proeedujo in, 510 
cnfoicenieiit of. 531, 648 
origin and hisiory, 499 
penalties under iMiiraliUes Act, 1838.. .610 
idcadings, 617 
praotioe in, 515— -649 
censures, 634 
civil sui^ 617 
conduct of suits, 617 
contempt, 632 
criminiu suits, 616 

dticlamtion of incapacity to hold preferment, 587 

decrees, enforcement of, 531 

dc{>osiUon, 5.19 

depriTOtiOD, 535 

disobedicnoe to decree, 583 

eufordement of sentenoes, decrees and orders, 681 
excominunlcatioB, 532, 539 
Eaculty cases, 640 
goicaral procedure, 516 

fbmbitlon under Public Worship RegnJation Act, 1874... 634 
oniM^enforoemeat of, 5S1 
penalties under Pluralities Ac^.l838...640 
ptoc4dute in respect of eoelesilsticel olienoas, 699 
^niider Church tHeelpline Act, 1840... 626 
A M ^ Clergy Diso^ine Act, 1892.. .622 
I^iUic WoeA^ iU^latioa Act, 1874.. A29 
punishmenlB^ 684 « 





SOCI.SSIAe!riCAE. 

Oosrtot Bc«fd6BiiA€Aical'-^0iie^^ 

|irMtio« in — eonUnti^d, 

wntettaeB,«aJ!dc«8meaiitti|i 631 
89fQ«tratlon, 533* 

AtuipeBsion, 535 « 

presGoi oonsttttttion of, 505 • 

pTOOcdnre in ruEpoot of ooelefiiastie&l offenciHi, 520 * 

proYincial eourtiL 508 

^blie Wonthip Begnlatiofi Act, 1874. piocediirQ undofi 532 
punish mcntB, 534 
rejoinders, 518 
rcspoDBive allegations, 518 
Rome, appeals to, 600 
rules and oidess, 619 
sentences, enforcement of, 631 
separation of, from ciYil ooturU, 500 
* sequestration, 588 

simony, 622 

Society of i4dvocates, 60 J 
soliottors can practise in, 504 
suspension, 633 

procedure in case of, 635 
trading by clerk, 622 

transference of certain powers to Court of Piobate and Divorce Courts 505 
writ of prohibition to, 513 
credence tabic, an ornament, 668 

when lawfully placed m church, 072 
creeds, as bond of union of church, 803 
cremated ashes, interment in church of, 641 
cremation, burial servioe in case of, 71 1 
fees 777 

cnnimal suits in Ecclesiastical Courts, 515 
cro:ss, making sign of, in baptism, 0^5 

onauthoristMi place m service, 681 
crosses, when legal ornaments, 668 
Crown appoints archbishops 384 
bishops, 896 
chaplain of, 6*>2 

colony, Cl cation of church in, 3t>I, 487 
constitution of a church iiy, 487 
creation of bishoprics In colonics by, 487 

Kccioaiastical Courts in ooZonios by, 490 
lapse to, 590 • 

(latroriage, 8889 574 
{lowers of, 382 
presentation by, 590 

right of, to present by reason of simony, 593 
Bibpremaoy of, 880 * 

victor of archb shop, 382 

royal peculiars, 411 • 

Cl ucidxes, 668 
curacy, duration of, 644 

sale of, is simony, 689 
curate, adxnission to office of, 638 

agreement of, as to stipend, 639 
ancient meaning of, 443 
appointment of, 627 

as tninhrter in charge, 637 
sequestrator, 689 
during sequestration, 626 

vacancy of benefice, 644 

hiciunbent Mng «eetii«it and performing difUes, 646 
on inadequa t e perfonnance of duties of bensd^e, 642 
nmffigence of Ineiraiberit, 614 
eeqwMftims eC iMttlefIce, M 
where Inoumbeni ahMiatic, 643 

H 4lglh<^mdeut, 610 

ee^stant,628 

1^ • 
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BOOLBSIASTIOAL JjAyr—eonHniud. 

curate, deacrSptfoiia of. 0S6, 637 

during sequestration I appointment of, 620 

enfon^mept of delivery of house of residence to, by sequestration, 023 
to chS'ge, 637 * t 

of a parish, 688 
Peel district, 637 
licence of, 638 

record of, 645 
requisites of, 645 ^ 

rpvocallon of, 6il 
« notice by, 644 
tp. 644 

obedience of, to incumbent, 640 
perpetual, 562 
residence of, 641 

Kiipcnd«of, sequestiatioa for non-payment of, 633 
two, when required, 641 
cure of souls, 609 

duiing vacancy, 635 
curtain behind altar, 671 
customary select vestry, 468 
daily service at sea, 483 

law as to, 658 

deacon, Holy Communion cannot be adminislcied by, 689 
marriage by, 376 
deacons, age of, 550 

declaration by, 661 
examination of, 650 
functions of, 662 

• letters dimissory, 651 

testimonial, of, 650 

* ordination of, 649 
dead, praycia for, 672 

protection of, 731 

desfn and chapter, posseasious of, division of, 426 
benefice capable of being held by, 634 
bishop acting as, 417 
leases by, 760 

of chapter, appointment of, 417 
benefices of, 419 
income of, 418 
installation of, 419 
lunacy of: 422 
preach, duty to, 419 
precedence of, 421 
qualifications of, 417 
residence of, 4 19 
resignation of, 421 
style of, 421 
vestments of, 420 
Dean of the Arabes, 509 
dean, patronage of, 579 
deans, honorary, 416 
of chapters, 416 
peculiars, 416 
the new foundation, 418 
<dd foundation, 418 
provincial, 416 

rural, 140. Sae aUo rural demia. 
death, avoidance of bpnefice by, 627 
debt, Beqttttetraticu for, 617 
deoeasea aister, marriage with, 694 
JselfNto, 779 

lieclaration against simony, 594 

as to benefices intended to be held together, 034 
of aesitott 601 

fh|lh ||y#di66eating mtoister, 813 
peo n l oft , 630 

• » 
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B00J^]S81A8X1CAX4 hA\V^-^^coMwued. 
dedhmUiHii of otipeod jiuj ooinl^ 489 
de emitmmtm cajpwmda^ writ of, ote 
doocmtiotiA of kbe charOb, 847 
decroea, eoforqiimont of, 531 • 
d4ier0tals$ mftravagaHiaft 378 

eommuiUi, 878 

deoretola of Boniface Vlll., 878 
Clement 878 
IX., 378 

Decree ton Afagistri Gratiaid^ 37B 
dedication, 728 
deed of reiinquiahment. 658 
He excommumeatp capiendo, wiit, 632 
defamation in biftbop'^ charge. iOB 
definition of, 854 
archdeacon, 437 
• army chaplain, 483 
banns, 69o 
benefice, 659, 769 
bishop, 396 
canon, 42G 

Ciitholic Church, 370 
ceremony, 676 
chancellor, 412 
Ghai>cl, 785 
chaplain, 647 
Chinch of England, 300 
church rate, 785 
colonics, 483 
composition leal, 741 
curate, 560 
dilapidations, 707 
ecclesiastical roiporation, 792 
property, 713 
parpoees, 448, 785 

first fruits, pi unitiof, or annaios. 779 
glebe, 768 
heresy, f 63 
holy matrimony, 692 
incumbent, 451 
lectnrer or preacher, 646 
manse, 754 
minister, 660 
fnodtui deeimtuiHi, 744 
monition, 534 
open prayer, 789 
ornaments, 667 
parish, 442, 717 
parishioner, 480 
jmroehia^ 714 
parson, 560 
parsonage, 763 
hot^, 768 

perpetoll curacy, 668 
pew, 787 
rectoty, 660 
rite, 675 

sequestration, 616 
simony, 598 
imirltual purposes 448 
spoliation, 621 
tentlis or deciinw^ 779 
tithes, 742 
Ticanige, 561 

Tisinle Otnucfb of Christ, 870 
TisitatioA, 409 

degrees, oondtei^g ^ CanCerlmjqr. 1^^ 
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DeJegfttoSy tkmrt of, 501 
(Jenotninatioiif toeanlog of, 856 
depositiOQi 589 

from orders, 526 
depraTiog of the Prayer Book, 664 
dcpriTatiori, 535 — 589 • 

avoulaoce of benefice by, 635 
by reason of corrupt ordination, 635 

failure to read publicly Thirty->Klne Articles, 686 
^ simony, 635 
/or docirioaJ offence, 521 
immo|^Uty, 637 
obedience to order, 687 
offences other than afi^inst morality, 536 
refofuil to use Book of Common Prayer, 636 
in *0080 oi inhibition, 636 

seqaestration, 536 
unlawful trading, 587 
of bishop, 407 
sentenoe of, 537 
deputy chancclloi, 415 
devise for spiritual purposes, 778 
dilapidations, 767 

agreement to exchange livings without payment for, 768 
inspection of, 769 
loans for, 759 

sequestration for non-payment of, 624 
surveyor of, 769 
surveyor’s report, 770 

* ob]eotJon8 to, 770 
dimissory, letteni, 561 

* diocesan associations, 802 

courts, 506 

diocese, aroh-piesbytei of the, 421 
" boundaries of, 895 

cathedral is parish church of whole, 442 
chancellor of, 412, 606 
definition of, 395 
sub-divisions of, 895 
transference of portions of, 396 
Welsh, services in, 618 
dioceses of province of < 'anterbury, 384 
Ydrk, 384 

pie-Ilcformation, 384 
Biscipline Acta, trial of cases tinder, 506 
discipline, enforcement of, 366 

of the clergy, enforcement of, 612 
, disestablishment of Church of Ireland, 361, *173 

* disobedience, deprivation for, 537 

to decree of KccleidaBtical Com t, 533 
faculty, 548 

disorder in church or churchyard, 470, 6C3 
dispensation to bold more than one benefice, 604 
dissenters, 81 1 — 823. iSrs l^onconf or mists, 
dissolution of union of benefices, 608 
^stress for tithe rent-charge, 749 

levy si, by sequestrator, 686 
district chapelry, 444, 447, 449 
bhnpeis, 447 

IHsUlct Cfbiuruli Tithe Act, 727, 768 
di8trlc6|>IU^ 441,446 

distrl^ ceetsslasiical, 443 
disturbanos hs chwrch, 469, 663 
disunion of paiisMa. 608 
divine servioOk 66l 
division into psSiiBllM»^l6 

petaotts, askfrlagacff, 694 
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Dootet* Clcmiou»D» bar, Jm 
jDoctm of Law, Oollc^<4^ 60t 
dootrlnal offices, pQoiflhmeat for, 511 
doctrine, alteretLon ol, effect of upon Churob, 651 
douatiye Church, 564 

dower, right of i^roxisiM hj reeaon of, 675 
dmnkennoee a cause of deprltation, 521, 529 
Dtichj of Cornwall, patnmege in right of, 674, 575 
Lanoitster, paticmi^ in right of, 974, 576 
Dnrham University freed Irm teats, 905, 912 
dujfUm ^[uerela, suit of, 588 

easement of light and air, grant of, by faculty ^ 548 
Tight to pew merely an, 788 
easements, creation of, by incumbent, 763 
Euater, churchwardens chosen at, 468 
« offerings, 775 

EcclesiastioRl Commissioners, 794 — 801 

administrative functions and powers of, 796 
appointment of, 795, 796 
audit of accounts of, 801 
augmentation of endowment by, 774 
Church Building Acts, powois under, 444 — 448, 72«> 728 

Church Estates Commissioners, 793 
reports of, 797 
common fund of, 783, 799 
constitution of, 794 
Estates Committee, 795 
duties of, 797 

evidence, fKiwer to take, 707 
exchange of lands, powers as to, 703, 764 
lUHtruracnts under common soat of, 799 
lands, (lower of, to hold, 801 
lenses, powers ns to, 762 — 764 
loans, powers as to, 757, 768 
meetings of, 796 

now paiishes, powers as to, 447 — 450 

Order in Council ratifying scheme by, 793 

payment to, poner to enforce, 600 

(>cw rents fixed by, 786 

quorum, 796 

report (annual) of, 797 

sale of land, powers as to, 768, 764 « 

schemes by. 798 
tenure of office of, 796 

transference of powers of Church Building Cbmnifs doners to, 801 
treasurers of, 796 

Eccleslasli^cal Court, criminona cleiks, trial of, by, 504 
Courts in colonies, creation by Crown, 490 

Judicial Committee of tbe»Briry Council, 511 
jurisdiction oft504 
See Oouits, BcclesUstioaL 
EcclesiastlcAt Dilapidations Acts, 768 — 772 
eedestastioA law, scope of, 356 — 371 
Boolesiastioal Leases Acts, 761, 762 
Boolesiastimd Leaslog Aoi% 762^1'64 
ecclesiastiosl offences, 653 

pcaraons as owners of propertr, 792 
proper^. 8e& pn^erty, eccIeslastloaL* 
purposes, defluitioa of, 765 

spiritual purposes distinguished from, 448 

eleethm cbwreh, ^ 

elersthai of the KementSi illegality of, 679 ^ 

Ember weekSt 550 ^ 

embleiiMRl^ 89? 

ineuiAmmt leeigBliig not eattOh^ 
employees tff £Nale, ptorisfon for adUgious mlnistnitimis to, ^88 
encWedstffioo^ ehiplai^ ^ 

enAowinent^ appftiioimiea* << oa 15^ and «ap«iilii|^parlih, 728 

fan* 
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endowment, augmentation of, by fnivate benefaction, 774 
by Ecclesiastical CommisBioners, 727, 774 
% lay patron, 727 « 

tithe owner. 727 

of chapel oLeasa by charge on benefice, 614 
endowmentn, augnvontation of, 722 — 727, 762, 774, 781, 783 
construction of tmsts relating to, 366, 869 
phraseology of deed creat ing, 869 
engagement for resignation of bera^ficc, 628 
enliiTonemont of archbishop, 386 
episcopal ring, illegality of, 402 

supet’FisioD in colonies, 488 
‘'established," meaning of word, 364 
Estates Committee of Ecclesiastical Commissioners, 795 
duties of,^797 

Eton, adyow^ns held by, 678 

Homan Catholics may not hold office in, 80r> 
Eiicharist, celebration of the. See communion scrvico^ 
evening prayer, 657 
evidence in Ecclesiastical Court, 618 
examination bofuic ordin%tion, 560 
exchange, avoidance of benefice b 3 ', 633 
corrupt, 633 
of odvowsons, 684 
Exchequer of the Jews, 825 
ex com muiif cation, 639 
exhumation of human remains, 642 
exorcisms, 657 

extension of church, churchyard, or chapel, 734 
exiraotdiuary tithe rcntchuige, Tfil 
f extra- parochial areas, 443 

places, patronage in, 671 
faculties, 640 — 649 
F%c.nlties, Court of, 510 

faculty, ancient lights, interference with, 643 
appeals, 647 
bells, erection of, 647 

church, rebuilding or pulling down of, 642 

citation to persons interested, 541 

confirmatory, 643 

costs of application for, 647 

creumte<l aslies, i/itcrmcut in church of, 641 

disobedience, 648 

easement of light and air, 643 

enforcement of, 648 

foes for, 648 

glebe buildings, 644 

grant of, 646 

human remains, removal of, 642 
injunction, 648 

interment, exclusive right of, 642 

meaning of, 610 

monition, after, 643 

monuments, erection of, 641 

not necessary in cathedral additions ete., 540 

object likely to produce trouble^ 546 

oppoSlilon to, 646 

pathway, privatn, 648 

peiitlun for, 544 

pew, 740 ' 

Appropriation of, 542 
• proce d ure to obtain, 544 
renmina, exhumation of, 542 
ratKjrvnl of illegal furniture dc ornaments, 345 
yepi^^ 548 
fevo6af4on of* 649 
BubjeS^ililSrvaUmi, 547 
tablets, metlon of, 541 
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faenltj, loml»ton«i, ereotion 541 
vaiilUt oonstraotlon all» 541 

oonaoEnt o£| 5||4 ^ 

rieaJ^ conseat of, wfien necessary to firmni oL 545 
fanning, restrictions on clergyittRH aa to, Hit 
fees at vi^tation, 411 
corse presents, 775 
oxtorllonate, taking of, 666 
for burial, 712 

of non- parishioner, 777 

ccrtlAcatc of dissenting minister hH\ ing made a declaration oi faitll, 81^ 
churching, 700 
facolties, 549 
induction, 603 

Institution, collation and lioence, 602 
, monuments, 777 

ordination, 651 
publication of banns, 707 
searenes, 779 

for Order in Council ratifying scheme by Ecclesia^ticai Oommissioiiers, 
779 

etc. in register of baptisms, 687 * 

in Peel districts, 778 
mortuaries, 779 
of chancellor, 416 

ecclesiastical judges and registrars, 519 
new districts. 778 
parish clerk, 476 
sexton, 478 

on cremation, 777 • 

depositing ecili6caie of registration of dissenting place of wuiship^ 817^ 
installation of a canon, 428 

dean of chapter, 419 

licence to hold more than one benoflee, 601 ^ 

marriage, 707 

searches in marriage register, 707 
payable at archidiacoTinl visitation, 440 
by bishop. 400 

honorary ctmon, 434 
on collation to minor canonry. 435 
surplice, 776 
table of, 776 
first fruits, 400, 779 
fittings of church, 735 

fixtuics, grants fiv>m Queen Annc*s Bounty for, 782 
flowers, vases of, on iioly tabic, 671 
font, provision of, 471 • 

forcira countries, Church of England in. 497 
forfeiture for failure to n‘ad Ai tides, 603 ^ 

to Crowm for simony, 593 
formation of churches, 361 
foundation of church, 720 
free chapel, emcaniug of, 789 

freehold, lay parish clerk of anc^nt parish has a, 476 
of church and churchyard. 730 

vested in incambent, 468 
scixton in ancient pariah bas a. 478 
free seats, 786 

furniture, illegal, removal of, by faculty, 515 

gaol chaplain, 6^ 

gates, ebanoel screen, 670 

general chapter, 424 

gifts for spintiaal pnrpoae« 773 

to ebUTob under Roman law, 859 
efaurobes, 722 
religions <lRle^!^ 816 
glebe buildings, faculty for, 544 

oompexua^Um to tenant of, 939 • 

<»r 





ECMC?LBSIA8T10AL LAW — eontinuid, 
glebe» oaltiyvtfom of, 754 
aeflDlt^n of, 753 
included in znanse, 764 

land of, investment of ptQceeds of sale of, *766 
lands of, sale of, 764 
mortgage for expetidlinre on, 755 
gioTes^ illegality of, 402 
god-paientfi, 685 

goods in cliuTch, sacrilege to take^736 
gospel, sing^pg of sentences before and after, 677 
graitto from Queen Anne's Bounty. 781 

g uardian of thp spirlioalitios, 386, 390 
(‘lesy, 653 

flepriration for, 638 

heretics, archbishop's coart for trial of, 510 
High COiumissioii Conit, 502 

fot Ecclesiastical Causes, as to, 874 
Holy Comm anion, 689. SeA Communion, 
holy matrimony. See matrimony. 

*' holy orders," episcopal ordination implied in, 550 
homage by bishop, .399 
honorary canons. 433 
deans, 416 

hospital, as an ecclesiastical corpoiation, 794 
chaplain of, 651 

House of Commons, ]nca)iaclty of clergyman to sit in, 556 
right of Konconformist to sit In, 81 1 
Homan Catholio to sit in, 803 
Iloase of Lords, right of bishop to sit in, 403 
* Nonconformist to sit in, 811 

, Roman Oatholio to sit in, 804 

honao of residence, 610, 753 

dilapidations, 767 

enforcement of delivery of possession of, to curate, 623 
fixtures, gnints from Queen Anne's Bounty for, 782 
grant of land for, by corporations, limited owners ctc.^ 725 
' public bodies, 723, 765 
insurance of, 772 

mortgage, default in payment of, 622 

foi expenditure on, 756 — 760 
occuiiatiou of, by widow, 627 
piiienaso of, 754 
provision of land for, 723 

new, by sale of old, 754 
residence of curate in, 641 
use of surplus pew rents for purchase of, 783 
human remains, removal of, 542, 731 , 

.hundred court as ecclesiastical authority, 499 ' 

hymns, interpolation of, at service, 659 

illegal agreements for I'esignation of benefice, 628 

furniture or ornaments, removal of, by faculty, 545 
images, legality of, 663 
immorality, deprivatiOD for, 637 

prooedure against cleric in case of, 623 
prosocutiou for, in Consistory Courl^ 624 
Impropriation, meaning of, 717 
impropriators feeognisi^ as lay reotorSt 202 
improvemonta bv Inoumbent, 764 
inoapactijy to hold preferment, 637 
'jioetise, use of, 682 • 

Income of btakbp, 406 
eelom 431 
dean H chapter, 412 
tax, JBlMteroffeiingB are subfeCt to, 775 
i% sMfNtMiMm, hdlding benefice, 63B 
incumbCntt aftpoblteant of curate on negligence of. 614 
bankrapmiy of, sequeatmtion on, 620 
^ cliazge»lQi^»6l5 ^ * 
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tneambent^ <M»iiiBl88ioii tH Imtidix w to pecfoniiiuice of dotta o^ 610 
coBflent of, to ere^oo of ehapel, 009 
cmtTol of moo^VoUocted in chmxdi, 6#l 
oieatlon of OHMoento hy^ 703 
derivation of name, 610 • 

dilapidatione bj, 768 
duties of, inadequate perfbnnanoe of, 610 
Easter offerings to, 755 
eccleatastical duties of, 618 * 

Section of, hy periafaioners, 456 

endowment of oliapel by, 727 

estate of an, is a fee simple qualifled, 764 

freehold of chnrch vesica in, 466 

Improvements bj, 764 

inhibition of, for negligence, 614 

leases by, 761 

lunatic,' reaignation of, 680 
mines, opening by, 754 
monition to reside on benefice, 612 
mortgages by, 755 

non-residence of, sequestration for, 622 • 

obedience of curate to, 640 

of parish, 461 

patronage of, 679 

pension of, 680 

retired, scheme for, 768 
performance of divine service by, 661 

without leave of, 602 
position of, dujitig sequestration, 626 
questions as to residence and service of, 612 
residence of, 610 

resident and keeping a curate, duf ua of, 662 

retired, scheme for pension of, 78H 

retiring, charge for pension of, 616 

right to officiate^ 610 

sale of glebe lands by, 764 , 

sequeslrnlton in caMcn of default of, 622 

sti fiend, luignientaiton of, by pew lonts, 767 

of, fiaymcnt of, out of pew rents, 7B8 
timber, cutting by, 754 

unoonscoxated place, bolding of scrvuNI in, 662 
vote of, at vastly meetxng, 465 " « 

waste by, 768 
India, bishops in, 496 

Cburob of England in, 495 
induction of archdeacon, 4 87 

» cleigymau, 602 * 

infant, preseatatira by, 578 

infirmity, resignatitm with a pension on account of, 629 
inhabitants, patronsge in bands of, 579 
inhibition, deprivation In case of, 586 

f/[ inoumVient for negligence, 614 

interior officers diiriim visitation, 411 
pending proceeditigs under Ghorcb Discipline Act, 1642., •62( 
under nolle Worwfp Bqgulation Act, 1674... 504 
Injnncstion to restrain alteration without a faculty, 646 
presentation, 566 
installation of bishop, 899 
canon, 428 
dean of chapter, 410 
InsUtuliaiii, chapUdn of, 651 
of m«cigyman« 601 
Uisiiiahoe of oeNdaslaeticia 
interment In otmreh of ercnxatndi iwies, 541 
investment of prooeadsof sale of g^bc lands, 766 
Japan, Holy Catbdllc CHiurch oL^90 
Jw, Chown paticttiafe held 1^,000 ; 

Jews, 624—620 » 
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Jews — continiMd, 

Board of Deputies, 828 

chturci patronage by, 829 < 

GODcessionB as to proceedhige in court to, 82S 
disBcnters, ore, 

disturbance ef synagogue, 827 
elections on Saturdays, privileges as to, 829 
Kxchequer of the, 82.> 
legal status of, 824 ^ 

^ loiid6n Committee of Deputies of Biitish, 828 
marriage according to nsage of, recognition of, 829 
mlniste/, status of, 827 

tenure of office of, 827 
oath of, 829 

Bcntatouch, swoin on the, 828 
** Statutum Judffiismo,'* or **de la Jenerie,*' 825 
Sunday labour, 829 
synagogue, disturbance of, 827 
registration of, 827 
secretary of, powers of, 827 
Toleration Act, 1688, did not extend to, 826 
West Tendon (Jongregaiion of Biitish, 828 
bequest for maintenance of, 82b 
joint tenants, patronage of, 671 
ludge, motion for pioniotion of office of, 516 
Sudic'iaL OommlUoe of the Privy Council, 511 
powers of, 3s J 

judicial duties of archbishop, 3SG 
. 3 ury, exemption of clergy fioiii service on, 656 

Roman Catholic priest fiotn sei ving on, 807 

* jus hturytoum, 669 
jus patranatuSf 688 
key of chuich, custody of, 469 
King as supreme Oniinary, 383 
supremacy of, 380* 

King's cliaplatn, 662 * , 

Lanibeth Oonfeienco, 485 
degrees, 387 
qua<lriltiteial, 486 

Lancaster, Duchy of, nationago in right of, 674, 576 
land for sites of chuiclies and chuichyaids, 721 

m City of Ijondon, Churchwvmieus can buy and hold, os a corporation, 466, 
794 

tax, loans for redemption of, 760 
lapse, collation to benefice by, 687 
of patronage, 690 

presentation notwithstanding, 692 * • 

law of Church of England, 374. Sss also Chuich of England, law oL 
lay corporation, 801 

pation, endowment by, 727 
reader, 480 
rector, 717 
vicars, 436 
lease of benefice, 615 
leases, agricultural, 761 
building, 762 
by corporations, 794 
dean and ohajiter, 760 
tuimog, 764 

of bhurch property, 761 
leeliirws, 646 

legsSlity of e^csiastical practices, tests of, 666 

legatine oonadtntiona, 377 

lesson, omiseioxii Of words 661 

lessons, table Qf» 663 

letters dimissoey, fi6lr 

^ Letters of Bnmesii^ 393 

lefelers of orders, 662 
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letters ot request, when Issued, 508 

patent, appointment of bishop bj, 890 

• creation of cblouial episcopal sees by, 401 
testimonial, 550 

libel, sermons and the law of, 656 • 

libels, 517 

liberty of religious worship. Acts providing for, 868 
licence, admission of clergyman by, 602 

for non-resulence, 610 * 

removal of body from cliurobyard, 788 
of assistant curate, 638 

chapel for publication of banns etc , 697 
chaplain of gaol, 650 

workhouse, 651 
to Miasioos to Seamen, 651 
curate, revocation of, 641 
lecturer or preacher, 645 
Eoarnuge, 701 

min {stir of chapel of ease, 646 

proprietary chapel, 647 

to colonial ami foreign clergy to officiate in England, D54 
bold more than one bencuce, 604 
member of religious order, 807 

officiate elsewhere than in a consec rated building, 609 
preach a here no salary is attachctl, 6S6 
reside in house other than house of residence, 611 
light scot, 776 
lights, 681, 682 
limitation for tithe, 744, 745 

rentchaige, 748 
of action, 748 

time for lecovery of right of patronage, 689 
l^ilany, use of, 658, 659 
litigious church, 586 
hits c»nf^^ahOt 518 

loans fur building parsonage, 765 — 768, 788 , 

ompensHUon paid to tenant of glebe, 759 
dilapidations, 759, 782 
expenses of com mutation of tiihe, 760 
improvement of land, 759 

{parsonage or building of beneflee, 755 --759, 788 
pui chase of fiarsonage or land, 755 — 757, 7S6 
redemption of land tax, 760 
repair of chancel, 7*>5 
churches, 734 

sanctioned by Governors of Queen Anne s Uuuuty, 755 
loeuM tn^choro, 487 * 

London, Consistory Court of, 507 

tithes in, 752 » 

Lord Chancellor, patronage of, 576 
lunacy of dean or canon, 422 
lunatic, presentation whore patron is a, 573 
mandate for cpnsecration of colonial bishop, 489 
induction, 603 

manors, boundaries of ancient parish determiuod by those of, 448, 715 
manual acts at communion service, 679 
marriage, affidavit before grant of bcence 702 
at sea, 483 

banns, publication of. 698 

body of church, shouM take place in« 705 

by dqp^, 876, 704 

person pietendiiy to holy orders, 706 
eationioal bouts 704 
eertlAcates of, 705 
esamitials to, 705 
Jewish, ceei^gBitioii mtg 927 
lawful methods of oMimtion of, 698 
licence, elBdairit before gumnt of, 708 
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marriage, lioenoe, caveat againet grant of, 

Ueencea, 701 

Kc^coDforniifltA*, 81S • 

persons already married to one another, 706 
divorced for adultery, 604 
« under twenty-one years, 608 
Quakers, 828 
place of, 604 

refusal to celebrate, 667 * 

* solemnise, 604 

registrar's certificate of, 703 
registration of, 706 
lioman Catliollcs*, 800 
solemnisation of, 704 
• validity of, 708 
vesti-y, in, 706 

with deceased wife's sister, 694 
witnesses to, 706 
Sre also banns 

married woman, presentation by, 678 
Master of the Faculties, 610 
matrimony, holy, 692 

certificates of marriage, 705 
fees, 707 

marriage licences, 701 
place of banns and roarnugc, 694 
legistrar's certificate, 70.t 
registration of marriage, 705 
right of marriage, 692 
solemnisation of marriage, 704 
validity of maiiiage, 708 
See also marHage 
medietics, 663 

meeting of clergy, without King's licence, legality of, 441 
places of dissenters, 817 

menibcishlp of Church of England, what constitutes, 371 

merger of tithe rentcharge, 751 

Mothiidist Church (United), constitution of, S22 

metropolitan, meaning of term, 387 

military station as an cxtia-parochial district, 443 

mines, opening by hioninbont, 754 

mining leases, 76 i * 

minister, definition of, 560 

of obapels of ease, 646 
proprietary chapel, 647 

^ also cleigy ; curate ; inonmbent ; rector ; vicar 
ministers, supply of, in colonies, 487 • 

* foieign paits, 497, 408 

minor canons, 484 

apiKiUitment of, 434 
income of, 485 
minors, marriago of, 693 
missionary church, recognition of, 487 
mission room, 700 
outrou illegatity of, 402, 676 
mizeci chf^oe. 678 
tithes, ?|3 

SImImv dMowiadi, 744 • 

momusterioi, dissolution of, 801 
rights of, 716 

i&oxUtloki, suit may commence l^gr, 617 
• diitm may contain, 831 
deteltkm of, 634 

denkitltf sentence acoompaAted by, 628 
enfltMrOig|N^cdienoe to, 584^ 536. 537 
tacnllgb Tqm necessary alter, 543 
issue fid lrti»Tice of, befmsequartntion, 623 
pTecedlnn ieqsestratloxil tel ** * 
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monlticMi to fOilde on booeftoOi dlt 

imder CHkucIi XHvGiplIne Aot, 
moamnentft. altamtion of (acolfy fov« Ail 
^eea for, 777 
Inaoriptioiui od, 672, 777 
monlity, offonce* ogaitiot, A29 
momixkg prayer, 6A7 , 

mortgage for pioTiding bouae of residettoe, •oquoBirailoa oa difAW oa to, 622 
of adrowsoa, A73 

beaeAoe, 615, 755--752 
Sea aUo loans, 
pow rents, 616, 788 
mortgages b^\ incumbent, 765 
Mortmain Acta, proWsiotiB of, 721 

mortmain restnotious, Bcclesiaatical Comiaifisioners, How far affeoted^by, 801 
^ mortouncs, 779 * 

motion for promotion of office of judge, 61C 

municipal boroughs, mayor, alderman or connoiilor m, olorgymau cannot be, 657 
patronage, 577 
music in church. 479, 677 
name, alteration of, at coiiAnnation, 689 
(surnaimO* right to change, 699 
national church, meaning of, 360 
naval chaplains, 649 
nave, repair of, 732 
navy, aorvioos in, 483 
new district church, repair of, 783 
pansli, beadle in, 479 

churchwarden of, 464 
parish clerk in, 476 
parishioners of, 481 
vesting of site for church in, 720 
parishes, consiitutioii of, 443 
fees of, 778 
patronage of, 668 
vcstiy meetings in. 457 
next presentation, purchase of, 693 
nomination preceding presentation, 696 
Nonconformists. 811 — 822 

church wai dens, wheu not eligiblo as, 461, 462, 81 i 
declaration of faith by luioister, 813 
fiistarbauce of worship of, 617 
Jpwsi, 82 J 

liberty of worship, 868 
kx^ked doors, worship with, 817 
meeting places, registiation of, 369, 817 
minister, appointment of, 814 
* dismissal of, 616 

quail fictitious of, 815 , 

tenure of office of, 815 

residence of, 81 6 
trustees for appointment of, 814 
mlnislars, exemptions of. 813 
pnvilfgieB of, 818 
rights of. 813 
property of, 869, 819 
Quakers, 828 

registration of meeting plaeee, 869. 817 « 

ecHism, effect of. On tSiuicb projicity. 863 820 

•uHools, offieee in, not open 812 

site for plaee of worship, provisioii for, 822 

teats, alwUtkm of, 812 

TVilemtioa Act, 867, 309, 8ll 

trustees, vesting of property In. 3</J, 821 

UsUarlaos, 824 

univendlUes, oiBoes in, not Min to, 812 
MonconfomileU Belief Act, 812 
noa^residenooi penaHies for. Aid • 
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Don-residenoe, sequestration lor, 61^ 
suspension, 618 

non^iesiden^ promotion of suit by, 667 
north side of holy table, 67S 
notice of banns, 608 ^ 

burial wllbont nse of burial office, 710 
Holy Communion, 690 

intention to apply to Board of Agi-iculture for approval ot sale, 766 
notices during communion servioef 690 
« divine service, 680 
• service, 600 

OHth at coronation, 88 1 
by atheist, 629 
UnitariAzis, 829 

oaths of clergyman before instltuMon, collation, 651, 601, 603 
due obedience fo archbishop, 380, 489, 498 
•lews, 829 

taken bv bishop, 897, 489, 498 
to be taken before ordination, 551 
by Nonconformists, 811 
Homan Catholics, 804 
uflcnces, ecclesiastical, 058 — 657 

alterntious without faculty, 513, 540, 054, 605 
articles, maintenance of doctrine contrary to, 654 
banns of marriage, wrongful publication of, 650 
blnsphomy, 053 
brawling, 521, 633 
depraving the prayer book, 051 
cu trance to church, prevention of, 056, 817 
extortionate foes, 056 
f fabric,, in respect of, 640, 654, 667 
fasts, unauthoriBCd, 657 
heresy, 653 

„ mariiage, celebration of, wiiiiout banns or licence, 656, 693, 703 
neglect of duties, 657 
non-icbidence, 610, 657, G71 

ofHciating in parish without consent of incumbent etc , G56 
oi dination, assumption of power of, 656 
ornaments, in TeB()eot of, 529, 545, 055 
preaching in place of public worship without licence, 056 
unconst’cmtod building without licence, 656 
repair, failure to, 61 8, .657 
ritual, in respect of, 529, 656, 665 
unauthorised prophecies or exorcisms, 657 
unlawful trading, 622, 537, 557, 621 
visitation, non-attendance at, 657 
wearing grad\iate*8 hood without title, 657 
'Offering at churching, 709 
days. 779 

offorings, Kaster, 775 

mortuaries, 779 

offertory at communion service, 472, 691 
office of judge, promotion of, 516 
** official^' of archdeacon’s court, 43S 
official principal, 412 
offloistlng, right of incumbent of, 609 
open prayer, dtfiiiition of, 789 
orchards, tithes on, 74G • 

oixlcrs as to procedure of ficclosiastical Courts, 619 

in oottncU ratifying schemes by Ecclesiastical Commissioners, 798 
letters 552 
*of deaoosHs 552 
priestSf 553 
the sntnSl^, 549 
ordinary, Kint as|||^me, 889 

meaniii^f «j||y^96, 506. dbs mUo bld&op ; ehanoellor 
9«diaaUon, oorra^t, mt|p>rivation by reason of, 635 . 

dedaratiOtt and oaths Wore, 981^ 
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otdilMtKMiv esAiikiiiAttoa 650 

fMS for,«51 , « 

leUen dimtocnj, 

^ • of ordco*. 550 

of a bastard, 561 « 

ookmial esctxaneoiu clergj, 668, 50A • 

penalties for oarmpt, 551 
660 

time and place for. 650 * 

title for, m case of colonial etc. clergy, 551 
tiUesto, 650 
organists, 470 

ornaments, illegal, removal of, by hicoltyi 645 
meaning of, 667 

of chilli, ouatodj of, 468 * 

^ not necoasarily included lo consecration, 738 

the ohnreb, 667 
minister, 678 
rubiic, 667 
unlawful, 666 
oysters not tithcable, 747 
painted windows, 668 
paintings. 668 

parish, alteration of boundaries of, 450 
beadles, 470 

boundaries determined by those of manors, 44 715 

determination of, 747 
ohurcb, attendanco at, 481 

of whole diocese, cathedral ia, 448 
Imstees, 474, 703 
clerk, appointment of, 476 
duties of, 476 
fees of, 476 

person in holy orders as, 476 
qualifications of, 476 
removal of, 477 

trial of, before arcbdcacon*s court 501 
oonsolKlntcil cliupclry, 444, 446 
curate in charge of, 638, 043 
definition of, 442, 717 
distinct and sepaiute, 444, 446 
diHfriit, 444, 446 • 

chajH-lry, 444 447 

imrish under New Fansbes Act, 1856 ^443, 44 J 
division into, 716 » 

eztra-tmrochial area, 443 
incumDeot of, 461. See oZm incumbcmu 
mbfibitonts of, right of sepulture of, 760 
lay reader, 480 • 

military station as an cztra-parocbuil district. 448 
new ecclesiastical, 446 
organist, 479 
pansl^elerks, 476 
pariahionefB, 480 
particular district, 444, 447 
dlstjlct, 444, 448 
parish, 444, 448, 449 
separate, for spiritual pmposcsb 444. 447 
sextons, 478 ^ 

sidesmeii, 474 
Teetry,468 
parUduB, anmimi, 448 

oonstitotloD of Chtirob Into, 442, 716 
dunmitlng of, 461 
union of, 461 

parisbionen, repair of nave^ 6sQs C(bu 788 
rfglito and datlee dC, Im 
of, ttt obtipcli, 787 
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BOOLESlABTiOAt, 

parishionen* righto of, in churehyard, 741 
I>arlismeiitoiTy select Testry, 458 
paroohUt. tti^niog of, 442, 714 
parochtol chapel, meaning of, 789 
2>ari}oh4awMt rcoogniUon />f, 717 
pancm, ImpnrHoneet 698 

meaning of, 660. See also incumbent ; rector p Ticar. 
parsonage house, definition of, 768. See also house of resi^nce*. 

owning of, 768 * 

partition of adrowson, 672 
pastoral staff, nae of, 408, 676 
paten, 667 * 

, patent of chancellor, 413, 606 
path, faculty for, across churchyard, 542 
patron, 'pamnmunt, King ns, 883 

patronage, belonging to seller by virtue of office, sale of- 433 
by trustees in perpetuity, 580 
Crown, 574, 5SJ3 
disturbance of right of, 585 

exchange, transfer or alteration of rights of nndcr scheme of Ecclesiaa 
tirnl Commlsiioners, 684 
in exti*n-paTOchLal places, 671 
right of benefice, 579 

Duchies of Lanciistci and Cornwall, 574 
spiritual office, 679 
lapse of, 690 
limitation of time, 589 
of benefices, 564 

bishop, 406,412, 427, 433, 437. 440 
canons, 482 

cathedral and collegiate chapters, 678 
chapel without district, 567 
chapter^ 426 

ehurcfaiB and chapelt provided by private subscription, 568 
built or endowed by corporations, 569 
etc. established under Church Building and New rarishes 
Acts, 566 

provided, endowed, anti supplied with repair fund, 568 
Goparoeners, 571 
oousolidated cbapelrles, 667 
deuu, 579 

district cha^ielrics, 667, 67i 
parishes, 567 
incumbent, 579 
inhabitants, 679 
Jews, 829 


joint tenants, 671 
Lord Chancellor, 576 
' municipal cortH>raUoiis, 67. 
new parishes, 668 
Peel parishes, 568 
ratepayers, 679 

separate pariah for spiritual purposes, 567 
tenants in common, 571 

universities, ooUeges and public schools, 674, 577 
♦^oarages, 666 

in gift of rector daring vacancy in rectory, 570 
refusal of pr^ntee, 691 
tU institute, 580 
lil^.sfer of, 682 
toMsmisslon of, 682 

Church BuUdiug Ao^ 1S81..«t44 
hm^tioii, 685 

wheriltedvowaoit held upon trust for sale, 581 
Ibefioe under oehnestratiou, 670 
en# presetttatkm. 

JfSiSfeSS. - o.rfw»T:tfc 


i 68 > 



itiDBZ. 


BCOIiESIASTlCAli l^W— ooMimMiL 
pmUan, Tisitwtfon^of, 411 
Pool churches, repair of, 794 • 

district^curate In ohaz|ft d, 637 
fees in, 778 

parishes and distri<'ts, 444, 448, 449 
patronAge of, 568 

peers of the realm, archbishops aiKl bishops not, S87 
penalties fur corrupt e?cchaii{^» 6B8 
ordination, 5:31 
resignation, 688 
non-resideuoe, 610 
in case oC simouy, B‘J3 

on colonial or foreign olergy oiHciating in Sngland withoot lloonoe, 
under riuralities Act, 1638... 540 
pension, cesser of, by deed of rolinqnishment, 681 
declaration of, 630 

derived from tithe rentebarge or glebe lands, variation of, 631 
Umit of, 630 
of archbishop, 990 

presentation to beneflee subject to a, 6H2 
resignation with, on nocouut of infirmity, 620 

under Incumbents Uesignation Act, 1871, is a cliuigc on revenues of 
beiioiloe, 616 

pensioned cleik, status and liability of, 631 
pensions for retired incumbents, Si'hcme for, 769 
persona impersirnata^ 603 
i>Gtition, act on, 518 

for faculty, 544 
to bishop for consecration, 729 
petty canon, 434 
t>ew, 737—741 

allotment of, under Ciiuich Building Acte, 740 

appropi lation of, by faculty, 542 

assignment of, 736 

definit on of, 737 

derivation of, 787 

facult;), 740 

prescriptive right to, 739 
rent, 471 

rentein, choice of churchwarden bv, 464 
rents, 786 — 7S8 

action for, 787 * 

application of surplus to augment st {pend, * 7 
ocsscr of, on permanent endowmtnl, 787 
hoube of residciirc, use of surplus for puichMso, 789 
mortgage of, 615 

• non-payment of, remedies for, 787 
payable in advance, 787 
payment of stipend out of, 789 
ff^^ir of, 739 

right to by faculty or prescription, 739 
p merely an cfasement, 799 
surrender of, 741 
phiaseoloenr of trust deed, 869 
pleadings Tn Ecclestasttcal Oourt, 517 
plough alms, 776 

plumUties, 604, 699 . 

Pluralities Act, 1888, penalties und^ 540 

Aot^ union of beneAoei undei 609 
poll at vestry meeting, 496 
poor-box, 667* Stt$ ^ms basin. 
post-Beformiition ettnons, 979 
practice hi J&eclesiastfcal Courts, 515 — 549 
articles and iibds, 91 7 
censures, 534 
civil sui^ 517 
conduct of fuits, 517 
contempt, 939 
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practice in Kooleaiasticat Coorta — eoniifmed, 
criminal anits, 616 

deolazallon of incapacity to hold prefermentf 637 
• deereea, enforcement of, 681 
deposition, 639 • 

deprivation, 666, 685 
diHcibcdience aa to decree, 683 
* enforcement of aentencea, deereea and orders, 681 
excomipunication, 639 * 

/acuity cases, 640 — 649 
See alee faculties, 
general pVoccdaie, 616 

inhibition under Public Worship Hcgnlatlon Act, 1874... 534 
orders, enforcemont of, 631 
penaltle»undor PluralitleB Act, 1838.4.640 
procedure in respect of ecclesiastical offences, 620 
under Church Discipline Act, 1840.. .626 
Clergy Discipline Act, 1 892... 6 22 
Public Worship llegnlation Act, 1874.. .628 

punishments, 634 
sentences, enforcement of, 681 
sequestration, 63.H 
su.spenslon, 536 

Prayer Book, alteration of prayers in, 882, 659—661 
depraving the, 654 
form of service In, 668 
full title of, 658 
provision of, 471 

unlawful addition to service in, 630 
^ variation from, 059 

prayer, open, definition of, 789 

ahfo publio worship and service, 
prayers for the dead, 672 
preachers, 046 
preaching, 002 

In uncoiiscomtod place, 609 
probond, 427 
prcconisation, triple, 397 
preferment, incapacity to hold, 537 
meaning of, 624 

prolate, see archbishop ; bishop. 

promiunis on lenses etc., '764 

I’resbytcriHri Church of Eiiglaiul, rules of, 823 

prescription in case of tithes, 744 

prescriptive right to |>ew, 739 

presentation, 696— -601 

. belonging to seller by virtue of office, 'solo of, 4J2 

by co-owners, 696 
Grown, 596 

completion of, 697 
infant, 673 

lay natron, completion of, 697 
Chancellor, 576 
married Woman, 678 
pretending patron, 686 
spirttual patron, completion of, 697 
tenant by the curtesy, 673 
in dower, 673 

eondiUonal on exchange being carried out, 638 
form of* 696 

, injnndli9& to restrain, 636 
mode of presenting 596 
noininatfon preoedung, 695 
notice of usal to present, 500 
notwithatanding laplssb 999 
of alien, 093 a 
bastard, 598 

clerk to benefice snbjo^ to a {Senifion, 639 
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preMiite«, morality of, 598 • 

• orthodoxy of,*698 
physical dtocha, 699 
qualidcations of, 597 

Boffioienoy of learning of, 698 • 

•uihcieift testimony of former good life, 696 
lefiiBal of presentee, lapse through, 591 
reasons for, 598 * 

to admit when church is li^gious, 600 
institute^ 669 

revocation of, by death of presentee, r>97 
right of, disanneaed from advowaon, 685 
sale of right of, by auction, 688 
self, by patron, 596 
simony, 651, 693, 628, 688 
to benehce In patronage of chapter, 699 
uanrpation, 585, 569 
variation eumultindfit 607 

where advowaon held in trust for a Roman Catholic, 674 
Is mortgaged, 678 # 

patron is a lunatic, 578 

presentment by church warden, 473. See advowson and patronage, 
presumption as to continuance in faith in which one was born, H5S 
priest vicar, 434 
priests, functions of, 553 
779 

Primitive Methodist model deed, 822 

prison chaplain, 650 

private chapel, meaning of 799 

house, administration of Holy Commiinion fn, 692 
marriage in, 694 
privileges of clergymen, 555 

Privy Uonuoil, Judicial Committee of the, 5U » 

IKiwersof, 383, 502, 510,611, 515, 625. 5:’*^ 
processional lights, G82 ^ 

processiODH, 682 
proctors, election of, 392 
procurations, meaning of, 440 
of bishops, 4 1 1 

prohibited degrees, table of, provision of, 472 
prohibition, writ of, to Ecclesiastical Ooorts, 519' 
prolocutors of Convocation, 893 
proruotem of criminal salt, 616 
promotion of suit by non-residents, 667 
proper chapter, 424 
property ^ecclesiastical, 713 
alienation of, 760 
chapels, 788 
choiacteristics of, 718 
church rates, 784 

commqp fund of EcclesiaBtiool Commissioners, 783. aU^ common fund. 
ooQsecmted churches and chmchyanlji, 718 
dilapidation, 767. See al$o dilapidations, 
dues, 776 

Easter offerings, 776 

ecclesiastical by reason of its owneiship, 784 
persons as owners of, 792 
fees, 777. See aUo fees, 
first fruits, 779 
riebc,753 . 

iNsld for spiriUMl purposes on Mialf of Ohnvidt of Vfiglsnd, 742 * 

insuxance of, 772 

leases of, 760. See alee leases, 

missioii toms, 768 

mortgagea for coqpmidifHfis on house of residenoe or fileho or 766 

owners 0 ^ 798 ^ 

parishioner^ rigjbEls in chnxob, 797 ^ 
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propei*tj, e(,ol6riastical — oontUneedm 

parisliioners* righta in chnrcbjard, 741 • 
paraosajb honae, 75ft. See also house of mf^enceu 
•pe^ rants, 786. See also pew rents, 
pewfl, 737. See also •pews* 
private benefadtions, 77ft 

Qncen Atidc*b Bounty. 779. See also Queen Anne'i Bounty* 

* mt' s, church, 463, 784 ^ 

fc/jstei-s- 741 * 

arUe of, 763—767 
Sunday schools, 791 
tenths, 77ft 

tithe Tuntcharge, 745. See also tithe rent-charge, 
tithes, 742. See also tithes 
property of dissenting chuicbes, 810 
prophecies, unauthorised, 657 
proprietary chapel, meaning of, 790 
minister of, 647 

Protestant Nonconformists. J^e Nonconform ista* 
provincial constitntions, 377 

courta, 608, 526Vft28, 531 
deans, 4 1 6 

provinces of Ohurch of England, 383 
psalms, use of, 668, 659 

public auction, ^lo of tight of presentation by, 583 
■chools, chaplains of, 661 

Nonconfoi mists in, 812 
patronage of, 577 
Komaa Cathohes m, 805 
Nvorahip and church ministrations, 657- 712 
ablution, ceremony of, 683 
additional forms of service, 660 
banns i>04. See also banns 
baptism, 684. baptism, 

biretta, 672, 675 
brawling, 469, CCS** 
burial, 3s8, 710 
candles, 681 
ceremonies, 676 
cortiflcatcs of marriage. 705 
cliancel soiccn gates, 670 
ciiu roll mgs of A’oincn, 709 
onmmuiuon table, G7l 
conftnnations, 688 
credence table, 672 
erosaea, 668 

crooiAxea, 668 * • 

decorations of the church, 667 
divine service in general, 657 

duties and rights of Incnmbcnfs, 661. See alee ineumbenta. 

of the clergy, 667. See also clergy. 

Klementa, the, 677 

elevation of the consecrated Blements, 679 
fees, 707 

ftowere, vases of, 671 
lidly Oommnnion, 689. 
holy matrimqny, 692. 
buuiillea, 669 
hymns, 669 
images, 668 
laMBSe, 682 

ineim&hents, duties and fights of, 681* 
lesfsoasi 658 

lightmiweoQBSlonal, 682 
litany,, iwe 659 
maam dsiCi* eoncealmcml of, 679 
marble imiiiniiBion ti^ble, 
marriage, oertiilcates of^ 706 
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paMfo wonlt4> choxdli mlnistimtiQgi mttimtmt 
mmmgt lioeiUM^ 701 
« repiftiiilm 

■rtfmioTitotoa OOfi, 704, 

709 

milliliter, omaioieiite o( tlie, on 
mitrea» 498» 675 
tniidiig of the wine with w»ter^679 
soticoB dtuing senrlco^ 660 
offertory, 651 

OTDunents, meoalBg of, 667 

of the dboriAi, 66? 
minigteTi 673 
painted windows, 666 
powers of bishop as to, 406, 659 — 661 
prayers for the aead, 673 
preaching, 659, 663 
processional lights, 683 
processions, 683 
psalms, use of, 658 
publication of banns, 698 
register of l>aptisms, 687 
registrar’s certiilcate of marriage, 718 
registration of marriages, 705 
roredos, 67 J 

reservation of the sacrament, 68B 
rites and ceremonies, 675 
Titnal offences, 605 
sanctus bell, 671 
sermons, 659, 662 

service, alterations and omissions la, 661 

services, order of, 659 

sick, visitation of the, 710 

sign of the cross, making, 684 

solemnisation of marriage, 704 

Stations of the Cross, 668 » 

tabernacle, 671 

eases of flowers, 671 

restments, 876, 389, 402, 420, 672 — 676 

risitatJon of the Mrk» 710 

wafer, use of the^ 677 

Pnbllo Worship Regulation Act, 1874, appeal undef, 5^1 

inhibition undci 534 
offences oogufsabte nndMf 529 
procedure under, 533 

publication of banns, 698 
pulpit, psOTision of, 473 * 

punishments by Ecclesiastical Oonrta, 684 
purposes, ecclesiastical deflnition of, 785 * 

not essential in ecclesiastical property* 7KI 
Quakers^ affirmations by, 823 
bnrial places of, 833 
dliffersnoe from other dissenters, 833 
marriages of, 833 
recovery of tithes from, 833 
quarB impedUf amoa of, 586 
Queen Anne’s Bounty, 780 

eoclesiaatioal refute controlled by. 770, 771 

ftaiuica, grants for, 782 

Governors of, 780—788 

fneunnios jdmmw receivedli]^, 773 

lesms snnoldoned by« 765 

Injects of, 781 

provJsion of panoBage honaaa by, 754, ?56 
rules as to gMts from, 781 
sequestration fear non-paymeist to, B2i 
me, ohundi. Aks dhitmi rateu 
ndej^yers, paWnagebi Lands << tf?3 
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rates amesaed on tithe rent^ohafge, 749 

church, 784 • 

enfovoKnent of payment of latee by sequeetfatlon. 62S # 

rcftdere, 480 

“ reading in.** 420, 60S c 

receiver during eecfUestratioa, appointment of, 619 
record of licences and revocation of licences of stlpendlhTy curates, 645 
rector. ^S^/ocumbent. ^ 

fliscip ine over, 61 “ - 

„ lay, 717. 801 

repair of olianool by, 733, 802 
suit against for non-repair of ohano^ 463 
rectory, appropidate, 661, 717 
definition of, 660 
* impreprlate, 661, 717 
sinecure, 668 

Sfs aUa benefice, 
recusant, meaning of, 80S 

redemption of extraordinary tithe rentcharge, 762 
land tax, loans for, 760 
tithe. 760 ^ 
register of banns, 698 

baptisms, 686, 741 

licences granted to members of religious orders, 807 
of burtahi and baptisma, 741 
registers, provision of, 472 
registrars, 412 
registration of burials, 712 

marriage, 705 

meeting places of dissenters, 817 
' places of wurship, 869 

Koman Catholic places of worship, 809 
priest, 807 

' synagogue, 826 

rejoinders, 618 

religious bodies other than tbri Church of England, 863 — S70, 80.^ — 829 

Jews, 824 

Protestant Konconformists, 811 
Quakers, 823 
Koman Catholics, 803 
Unitarians, 824 

houses, rights of; 716 
orders, 807 

gifte to, 810 

worship, 'Acts protecting, 869 

liberty of, Acts providing for, 368 
See aUo public worship.* 

' relinquishment, cesser of peiuion by deed of, 63i 
deed of, 668 

remains, human, exhomaUou of, 542 
removal of, 642, 731 
rentoharge, tithe, 746, 748 
rents, pew, 786. See aUo pew rente. 

mortgage of, 616 
tepafr by ohorchwanlens, 734 

Of ohanoel, 482, 618, 782, 767, W% 
chapel, 738 
church, 468, 762 

bonot^ng for, 734, 755 
, In particular and patronage district, 733 
parishes, aod ^fistricta, 734 
<qptocegal property, 772 

‘ nearj^tmlct chur^, 796 

pavm dfeOfeoh by pi^bioneani, 482 
pew, 736 ^ a 

mtd Api^ied to, 766" , , 

private slsle^ TdA *' . 
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repairs hj sequestarator, 614 

facoltj 643 it m 
report of Church Bstatea 79T 

EGcletKissticfil €3ni»m<iil6Deni| 797 
repuiiloii from ccnnintmioir, 691 
request. letters of, wbenJesuact, 608 
reradk>s. of.^8, 871 

re^hrvatioD of the saorament. 888 
resldenoe house. 3m house of residettoe * 
of incumbent. 8t0 
resignation bonds, 828 

of archbishop, 889 
benefice^ 627 

enjxagement for, 888 
illegnl agreements for, 828 
in pursuance of an enj^goment, 689 
on account of infirmity, 689 

behalf of lunatic incumbent, 630 
penalty for corrupt, 638 
bishop. 407 

responsive allegations, 518 0 

“revciend,** title of, not confined by law to persons in ** holy aiders,” 665 
reverter on land ceasing to be used as school site, 7JI4 
review, commission of, 602 
ring, episoopal, illegality of, 402 
Djamage not ediential, 706 
rites and ceremonies, 676 
* cflect of alteration of, 383 
ritual, historical investigation as to, 888 

legality of ecclesiastical practices, as to, OOS 
offences, 866, 685 
rrichet, the, 402 

Uoman canon law, alxilition of portion of, 373 
Itooian Catholics, 803 — 811 
ailvowsons owneil by, 808 
chat liable gifts to chnrch etc,, 810 a 
chanties and charitable gif <8, 810 
church patronage by, exercise of, 808 
churchwarden, as, 807 
constable, as, 807 
Crown patronage held by, 578 
hierarchy, 808 

High ^\>mmU8(oiier of the Church of ScoMan cannot l>c a, 80i 
high constable, as, A07 

offices of State withheld from, 804 
fioencG of member of religious order, 807 
Txirj)^ Chance) lor of Great Ihitain cannot be a, 804 
liieutonant of Ireland cannot be a, 804 
masses for the dead, 810 
oveiseer, as, 807 
patronage held In trust for, 574 
(>etty^pnBtabl8, as, 807 
presenxiatiqn by, 806 

where Koman Catholic Joint patron with another, 808 • 
priest, exemptions of, 807 
registration of, 807 
ri(^t to sit in Honto cC Ijords, 807 
property of, 809 

ichool, ofiScM in, not open to, 806 
statv of, 804 

throne oaimpt be oooapled hj, 804 
universities, offioss in, open to, 806 
void boqnests and trusts, 810 
wonhip, places of, 809 
Bosnan law, gifts to dniroh, nader, 867 
iiome, appads to, 600 

Obotch ot 8m Ohnrqh of Home. 876 
scot,Z78 • 
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Iftoyal FamUyf prayers for, alteration of, 3SJ 
rubric, ortiamenU, 667 
rubrics, archbtsbops bonnd by^ SS8 
rules of Ecclesiastical Courts, 619 
rural dean, duties of, 441 
deaneries, 442 * 

"deans, appointment of, 440 ^ 

" qr '.liflcation of, 440 

sacrament, rear A-Tia.tiV'* of tb^ , 3, 8^ aUo Oogntnunfon, Holy, 

sacrilega by taking goods out of church, 716 
sacristan, 478 

saffron and HUsa tithes on, 743 

salaries of archbishops, 389 
sale of curacy, 639 

giebe lamds, 761 

patronage or presentation belcmging to seller by virtue ot office, ^ ' 
432 

sanctus bell, illegality of, 671 

scheme for union of ^uehces, 607 

schemes by Ecclesiastical Commissioners. 798 

schism, deprivation for, 538 

school chapel, 790 

School Bites Acts, provisions of, 724 

school, Sunday, 791 

schools, public, patronage of, 577 

Scotch clergy, restrictions on, as to officiating in England, 556 
scribca, 412 

sea, forms of prayer to be ascd at, 483 
ijcamcn, Missions to, chaplain of, 651 
searches, fees for, 779 

scats in church, assignnteiit of, 470. also pew, 
secession from mem^rship of a church, 862 
sect, meaning of, 363 

socumr purples, conversion of conseciated ground, 540 
select vestry, bankrupt cannot be member of, 459 

by adoption of Vestries Act, 1831... 459 
local Act of Parliament, 453 
constitution of, 458 
customary, 458 
election of, 459 
meeting of, 459 
quorum, 459 
senior vicar, 434 
sentence of consecration, 728 
sentences, enforcement of, 531 
sequestration, 533, 616 — 627 

appointment of curate during, 620 
curates during^ 686 
bankruptcy of judgment creditor, 620 
continuance, 618 
definition of, 616 
deprivation in case 'of, 630 
during vacancy, 624 
tor dSiot, 617 

aon-reBidencCf, 632 

^ In oases of defeult by Incumbent, 622 

proceedings In eoolesiastioal oourra, 621 
meaning of, 616 

monition generally precedes, 621 
mortgage debt, to lery amount 619 
^ nature and occasions of the process, 616 
on a spoliation, 621 

avohlanoe of benefice, 624 
bankrupt<^« 617 

of fneombent, 620 

^ dafault in paymeait or effecting Inanranoe under uortgsge, 622 
^ noShpajmeat of sUpendt 699 

to Qitcmi Aniie% Bounty, 624 
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seqiiaBtrfttion — r^ntinMd. 

on BnspoBBiod for nnlawfnl tradingr or daalUig, ^91 
. Minerally, 621 

patrooBi^ In nffht of^beneflco niid<sr. 579 
|M)eition ol incmnWnt durinit, 626 
prioiitj of •ec)aeBirfl^cm«, 636 
receiver, afipoijkment of, 619 • 

return to of, 619 

rights of parties daring, 625 

under Gierionl Hesidcnoes Repair aol, a« ivs.iinw ip 

Pluralities Aot, 1838. ..636 

suspension supersedes sequestiation in pursuance df a writ, 619 
warrant of, 617 

effect of issue of. 635 
sequestrator, actions eta. bj, 635 
allowance to, 61 0 
appointment of curate as, 639 
levj of distress by, 625 
of vacant brnetice, church warden as, 479 
]K>sition of, 626 

proceedings by. fr^r rrcoveiy of profllA 625 
profits recovciublo by, 626 
repairs by, 626 
service, alterations in, 661 
divine, 667 
notices during, 660 
number of, 660 


Hpooial and additional forms of, 665 
unaudioiired, 655 

/5ef aim {lublic worship. 

«crmona clc. as regards law of libel, 666 
’^oxlon, 478 

woman may be a, 478 
divino service on board, 649 
sick, administration of Holy Communion <o. 710 
\isitaiion of the, 710 • 

sidesmen, 474 
simony, 522, 593 

dcclaiaiion agninst, 594 
deprivation by reason of, 635 
sale of cnracy, 699 

sinecure rectory, 569 ' • 

9\ quUy the, 550 

site for church, conveyance of bind for, 729 

place of worship for disH^uters, provision of, 823 * 
sites for torches and churchyards, 721 

8ittings,>nfif>osal of, under ChuR:h Building Acts, 780. aUa new. 
societies for reltj^ons ministrations outside England and Wales, 484 
solemnisation of marriage, 704. Sg^alto fnarriage. • 

solicitors can practise in ]E^leBiastical Courts, 5U4 
soul scot, 776 
souls, cur^f, 609 * 

Sovereign, supmmaoy of the, 880 
Speaker, chaplain of, 652 
stiecial licences (rnarrii^), 701 

** spiritual purposes ^ disUngnfiheil tran ** ecclesiastical purposes/* 448 
spiHtualities of bishop, 408 
spoBatloD, sequestration on a, 621 
staff^pastoral, legal positioa of, 403 
Stained i^aas windows, 668 
State endowmei^ withdrawal of^ in colonies, 491 
Tsoognlllon of the Churdi tnr, 3.50 
relations of, to the Ohmoli, 868 
Stations of the Cfoes and Passto^ 663 
Statatnm Jntebuno,** 826 
stipendiaiy enrate’s declatnlioa, 639 
sSciet meaning of eodenastical law^ 855 
sliyle of aithdeacon, 489 * 
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ityle of l^ishop, 404 

dean of chapter, 421 
Bob-dean, 421 f 
muilrafi^n bishop, 404 
suicide, burial of, 710 
suit for penalties for *aon -residence, 610 
of dvphx qtLerela^ 688* 

Sunday Rchool^ 791 

•upei a n n uatiot^ - ’ apees of plains, 660, 651 

Bupunpicy of^e Soverc^A^n, 880 
'Miruame, ri{;ht to change, 699 
surplice fees, 776 

provision of, 472 
surronder of pew, 741 
surrogate* of chitnoellor, 416 
sui vcyor of dilapidations, 769 
suspension, 685 

for non-residcnce, 618 
of canon nos, 428 

lecturer or preacher, 640 
sequestration on, 621 * 
synagogue, distuibance of, 827 
registialion of, 627 
secictary of, powers of, 827 
synods, colonial, poaers etc. of, 492, 491 

(CchsiaHtictil provincial nynod't, 300 
tabeinacle, illegality of, 671 
table, holy. 6ips communion tablck 
of fees, 776 
lesstais, 658 
prohibited degrees, 472 
(ablet inviting pi ay era for the dead, 672 
tablets, erection of, 641 
taxation by clergy, discontinuance of, 893 
taxes, enforcement of payment of, by sequestration, 623 
tenant by the curtesy, proscnuij^on by, 67 J 
teiinnis in common, pationage of, 571 
tom poi all ties of bishop, 408 
tenths, 400. 779 

teriitormi bnoe, chaplain of, 648 

(i(ie of bishop in colouhs 489 

bisbojis lu foreign parts, 498 

Thirty-nine Ai tides, deprivation through failure to read publicly, 685 
N maintenance of doctrine con ti ary to, 654 

reading of, 603 

timber, cutting of, by incumbt.ut, 764 
tithes, 742—753 

animals /o/tf naturtB are not subject to, 743 
annexation of, to district church, 724, 752 
parsonage or Ticarage, 727 
composition real, 744 
exception of, out of united benefices, 60G 
great, 743 
« in XiOndon, 768 

land exempt from, 744 
loans f8k> expenses of commutatioii at 760 
meaning of, 742 
mineral, 747 
mixed, 748 
modal, 744 
of ildi 09 fishing, 747 
mills, 747 

ownera meaumg of, 745 
payable put of what things, 742 
pmsonal, 743 
pimdial„r45 ^ q 
recoTory olL from Qnakers, SS8 
reotorliO, 743 « 
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titheB — . 

small, 743* • 

titibe raitcharffe, 746 
Tidr^ 746 • 

titbs roiitchai|Ee,.app()rtioiiinetti of, 746 

V c«£odj of, 746 V 
amrd 74€ • 

cmiTersion of ooni rents latOt 
4listre8S for* 749 ^ 

extraordinary, 761 
limitation of action for, 748 
merger of, 76 

rninlniiim snb-dlTlaloii of, 747 
nature' of, 748 
on fiab, 747 

bopa orchards and gardens, 746 
aauron and siltfa cmdun^ 7 43 
payment of, 748 
rates assessed upon, 749 
recoTery of, 749 
redemption of, 760 
title to CHrdcrs, 550 
tolls, exemption of clergy from, 666 
tombstones, erection of, 641 
trading by clerk, 522 

restrictions on clergyman as to, 667 
unlavcrful, deprivation in, case of, 587 

sequestration on suspension for, 022 
translation of bishop, 899 
trees in churchyard, 768 
trial by archbishop, 3S5 
triple preeonisation, 897 
ti*ii8t, advowson held in, 578 

deed, phraseology of, 3G9 

deeds creating an endowment, construction of, 866 
(rntdcl) of Nonconformist Oburcb^ 822 
for building of church, 773 
trustees, church, 474 

vested in, 726 
diocesan asBoclations, 802 
for appointment of dissenting minister, 814 
of patronage under Church Building Aotf 1881... 444 
vesting of property of dissenting churches iu, 821 
tunicle, 678, 674 
unbeneficoa clergy, 636 — 656 

assistant curates, 688 
chaplains, 647 « 
cur^gs in charge, 637 
lecturers, 645 

ministers of chapels of ease, 646 

proprietary obap^, 647 
• in charge of a district, 687 
parish, 688 

' position and minlstrattons 635 
preachers, 646 
person, burial of, 710 
nncoDSccrat^ place, preaching in, 609 
union of benefieea, 604 * 

^ commission to inquire Into expediency of, 607 

dissolotiofn of, 608 * 

scheme for, 407 

nhucbls for administmtivc purposes, 865 

not differing fimdamentallj In doctrine, 365 
pariidies, 461 
Unitarians, 824 

deelaratkm of fsitb 1^, 824 
Unitarisiis, oaths 824 * 

United Methodist Cburcb* constHttUoa off 822 
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unlTcnlUei^ patronage of, 577 

church bntlt or endowed by, 565 * 
r^lit of patronage of, where patron is ^man Cathojic 574 
nnlawfol tradfng,''xieprivatioii in case of, 537 ' ^ 

6asr>ensi(m for, se^aeatKitioii on, 621 ^ 

Sf€ tradixu% 

usage, ^neral and nnbroke^. 677 

asoi pition, 58^. 

vacancy of i:wre of •<n:^:^<iufing, 685 

vacation of bifflioprlc, 40 « "* 
canonry, 431 

vases of dowers db holy table, 671 
vault, construction of, 541 
vestments, 672 

of archbisliQp, 389 
bishop, 376, 389, 402 
ednon, 420 
dean of chapter, 420 
VoBtrios Act, 1831, mloption of, 469 
vestry, the, 462 — 460 

churchwardens and si ''esmen, appointment of, by. 453 
clerks, 460 

consent of, to alteration, 454 
faculty, 544 
constitution of, 452 
functions of, 453 
in new [lanshes, 457 

inspection of chnreh wardens* books by, 153 
' joint, 459 

Dieetinff of, 464 

minutes etc., 457 
iplace of, 465 
poll at, 466 
c voting at, 456 

opinion of, In cose of grant of faculty , 546 
parish clerk etc., e1ectTon/>f, by, 457 
^uosi'Vestry mectinga, 458 
xate making by, 453 
right of women to vote In, 458 
Se 0 aUo select vestry, 
select vc,stry, 468 

vesting of ecclesiastical duties, where civil duties have been transfcireii u 
a borough council, 457 
veto of archbishops, 389 
vicar choral, 434 

duties of, 436 

consent of, when neoessary to grant of faculty, 546 
emoluments of, 718 
Tlcar*general, 412 
vicfirage, 561 

visible Ohttreh of Christ, deftnltfon of, 870 
visitation by archbishop, 885 
archdeacon, 489 
gpisoopal, 409 

Tees, recovery of, from eburohwarden, 465 
of chapter, 425 

by dexin, 419 
■^peonllars,** 4i,l 
the sick, 710 
periods for, 4ll 
visitor, Kl^g as supreme, 882 

powers and duties of, 410,^111 
Toiuuta:fy SMociation of individuals forming a churchy 862 
vote in respect of tithe rentdharge, 568 
walCr, ftse cS the. 677 
; Wales, chapel ln{^790 » # 
warrant of sequestration, 61T 
waste, action for, 769 

h 
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tOai.XSUBT10AX. 

'WMte UabUttj oI^I^r1io|> to% 76S 

in ctta ot Ajorch 767 

Wekh dioqiBMs^diitiGS in« flS 

1angwe> kaomM^of, 618 
WaBleyan model tout coapel lielid b^k 818, 888 
Weetmineto, adyo^^ni^Okt 678 \ 

widow, ao^pauon ai hoime oC lesidcDee 
window*, pamtad, 888 

Winchestdr^ adyoWBons held by, 678 "" i 

wine, mbnig with water, 878 
** remnaiit bf, after eervioe, 888, 684 

woman may be a aeaton, 478 

chnrohwiirdeii, 461 
▼Ota of, ht vestiy meeting, 461 
women, ohurching of, 709 
workhonee, chaplain of, 651 

wonhip, aoU preyentlng brawling etc. at places of, 969 
liberty of, acts providing for, 868 
places odC, registration of, 869 
Sde alw public worship, 
writ ds ejteommtmicaio eaphgndi^^ 630 
dejure paironatutt 6i00 
d 0 restitution Cionporaliutn^ 408 
jierifaeias de bonu Molesiastiels, 617 
letari faoUui^ 617 

sfqvestraH/aoias de benUffeociaHastiriSt 617 
wilts for convocation, 891 
York, Archbishop of, salary of, 880 
^ special privileges of. 388 

Chancery Court of, 609 
dioceses of province of, 884 
BuaiaLS. See title BnuiAn and Cuemation. 


CHuncHTAEDs, Disubbd. See title Open Spaces and CIbciieation Oaocnds. 
Civic Pakibhsb. SeetUle Locai* Govebnment. \ 

COLLBOIATB BODIES. See titles CHAHIUKB ; (iBDCOATlON. 

Cremation. See title Burial, and Obemation. 

Marriages. See title Husband and Wive. 


Notaries. See title Notarirb. 

ItATXNO OF EOCDESIASTIOAL PROPSRTT. See title BATES AND JlATlNO. 

Kbgistration. Sv titles Buriat. AND Cremation I Husband and Wife; 
BrgistraI'ion of Births and Peatbs. 
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